Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


J 


r 


-  4  :■  ^i 


TREATISE 


•  -!.^ 


ow 


THE  LAW 


ov 


LANDLORD   AND    TENANT, 


COMPILED  IN  PART  FROM  THE  NOTES 


OF  THE  hJLTB 


SIR  WILLIAM    DAVID   EVANS,  Km.^ 


RECORDER  OF  BOMBAY: 


WITH  AN 


APPENDIX    OF    PRECEDENTS. 


BT 

CHARLES  HARCOURT  CHAMBERS,  Esq., 

OF  LINCOLN'S  INN,  BARRISTER  AT  LAW, 


LONDON: 

PRINTED  FOR  JOSEPH  BUTTBRWORTH  AND  SON, 
LAW  BOOKSELLERS,  43,  FLEBT-STRBET| 

im. 


>      :   t  • 


{ 


^ 


1 


raiinsD  IT  i.  AMB  T.  etuaa,  it.  jobii  k^mmm,  LOHDowt 


1 


TO 


THB  BIOHT  HONOUBABLB 


JOHN,   EARL   OP   ELDON, 


LORD  HIGH  CHANCELLOR 


OF 


OREAT  BRITAIN, 


THU  WORK  I8|   BT  HIS  PBBMISglOK, 


MOST  BE8PECTFULLT  llfSCAIBE])* 


PREFAOB. 


Mb 


A  short  time  previoas  to  the  departure  of  Sir  Williatt 

David  Evans  for  India^  I  had  the  honour  of  becoming 

acquainted  with  him  at  Chester.    He  then  was  so  good 

as  to  inform  me  that  he  had  collected  materials  for  a 

work  on  the  Law  of  Landlord  and  Tenant;  but  that, 

having  been  recently  appointed  Recorder  of  Bombay, 

he  was  unable  to  complete  it    He  therefore  suggested 

that  my  previous  attention  to  a  similar  subject  might 

enable  me  in  some  measure  to  supply  his  place ;  offering 

at  the  same  time  the  use  of  the  cases  and  observations 

which  he  had  already  collected.    This  suggestion,  it  is 

almost  needless  to  say,  I  readily  embraced ;  for  it  gave 

birth  to  the  present  treatise. 


1 


yi  PREFACE. 

The  profession  will  be  natunUy  desirous  to  know  ia 
what  manner  I  have  turned  this  valuable  assistance 
to  account  Under  the  title  *'  Agreements/'  accordingly^ 
will  be  found  many  new  and  important  questions  dis- 
cussed by  my  lamented  friend  in  his  usual  judicious 
and  masterly  manner.  I  have  endeavoured  on  all  occa- 
sions^ on  which  I  have  cited  his  authority^  to  give  his 
very  woids;  and  I  think  the  reader  will  recognise  in 
roost  instances  that  vigour  and  independence  of  judg- 
ment which  so  pre-eminently  distinguished  Sir  WiUiam 
David  Evans  from  all  other  text-writers  of  modem  times. 
It  will  likewise  enhance  the  value  of  this  part  of  the 
present  volume^  that  the  same  questions  have  not  been 
treated  of  by  Mr.  Sugden  in  his  treatise  on  Vendors 
and  Purchasers^  the  specific  performance  of  agreements 
between  Landlords  and  Tenants  not  falling  naturally 
within  the  scope  of  his  Work.  Observations  by  :Sir 
William  David  Evans  occur  under  othisr  titleij^  !which 
I  have  enabled  the  reader  to>  distinguish  by  prefiung 
to  them  the  name  of  their  autborv  For  tha  Remainder 
of  the  Work^  apd  for  th6  antittgement  of  the  wbole^ 
I  alone « am  responsible. 

I  have  attempted  to  adapt  my  observations  to  the  Law  at 

* 

it  prevails  in  Ireland :  but  this  must  be  considered  oidy  as 
an  at^mpt;  for  the  materials  accesfeiUe  to  a  stranger 
are  scanty  in  th^  extreme.  The  books  bf  Reports  in 
Equity/  with  Gabbett's  Digest  of  the  Statutes,  are  the 
only  assistances  of  which  I  have  been  able  to  avail  myself. 


PREFACE.  Tii 

I  have  noty  however^  omitted^  when  opportunities  have 
occurred^  to  inquire  for  other  sources  of  information ;  and 
although  I  have  been  unsuccessful  with  respect  to  the 
principal  object  of  my  inquiry^  I  am  led  by  good  au- 
thority to  believe  that  there  is  little  variation  in  Local 
Practice  in  that  part  of  the  Empire  from  the  Law  of 
England. 


C.  a  CHAMBERS. 


Lincoln's  Inn, 
December,  13^  1822. 
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Introduction. 

X  HE  relation  of  LiNDLomD  and  Tenant  may,  for  our  pre« 
tent  purpose,  be  considered  in  two  points  of  view,  either  ai 
arising  from  4;ontract,  or  as  depending  on  the  principles  of  feudal 
tenure*  In  the  former  point  of  view,  the  contract  is  usually 
called  a  lease  or  demise.  The  subject  matter  is  generally  land, 
or  something  of  an  equally  permanent  nature.  The  parties  to 
the  contract  are  the  owner  of  the  soil  and  the  farmer,  who  are 
sometimes  called  lessor  and  lessee,  and  sometimes  landlord  and 
tenant.  By  this  contract  the  landlord  grants  to  the  tenant  the 
possession  of  the  land  for  life  or  lives,  for  a  number  of  years  cer« 
tain,  or  at  will.  The  tenant,  on  the  other  hand,  usually  engages 
by  the  same  contract,  to  pay  in  consideration  of  such  grant  a 
certain  sum  of  money,  or  other  certain  recompence,  at  stated 
periods,  during  the  term,  which  payments  are  called  rents.  The 
parties  may  however  dispense  with  rent,  by  agreeing  to  the 
payment  of  one  entire  sum  on  the  completion  of  the  contract, 
which  is  usually  called  a  foregift  or  fine^  it  being  the  earnest 
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of  the  conclusion  of  the  contract :  it  is  also  very  common  for 
the  tenant  to  pay  his  consideration  partly  by  way  of  fine,  and 
partly  by  way  of  rent  or  annual  payments.  It  must  moreover 
be  observed,  that  fines  and  rents  are  no  essential  part  of  the 
contract ;  for  there  may  be  many  beneficial  considerations  for 
granting  a  lease  without  reserving  any  rent  or  other  recom- 
pence;  and  if,  from  bounty  to  the  tenant,  the  lessor  chooses 
to  forego  all  advantage  to  himself,  it  will  be  no  objection  to 
the  grant,  singly  considered,  that  it  is  of  a  voluntary  na- 
ture. 

The  relation  of  landlord  and  tenant  is  also  intimately  con- 
nected with  the  principles  of  feudal  tenure :  the  words  ^^  tenant*' 
and  ^^  tenement"  derive  their  origin  from  that  source  ;  and,  not- 
withstanding the  decay  of  that  system,  and  the  abolition  of  its 
more  obnoxious  parts,  all  lands  in  England  are  still  said  to  be 
holden.  In  a  general  sense  they  are  held  of  the  king,  the  su- 
preme lord,  by  whom  they  are  supposed  to  have  been  originally 
bestowed,  and  to  whom  all  as  subjects  owe  the  feudal  duties  of 
fealty  and  allegiance.  But  the  nature  of  the  feudal  system  was 
calculated  to  generate  an  infinite  number  of  dependent  tenures, 
often  comprising  the  whole  fee  simple,  on  the  grant  of  which 
the  obligation  of  certain  services  to  the  feoffor  or  grantor  was 
either  expressed  or  implied.  These  services  were  acknowledg- 
ments of  tenure,  and,  upon  the  failure  of  the  conditions  of  the 
grant,  either  by  failure  of  heirs  of  the  grantee,  or  by  the  hap- 
pening of  any  other  contingency  incident  to  such  grants,  the 
estate  reverted  back  to  the  lord  of  whom  it  was  held.  After 
the  statute  of  Quia  emptoreSy  (a)  no  subinfeudalionsj  conveying  the 
whole  fee,  could  be  made  with  a  reservation  of  services  to  the 
feoffor.  The  feoffment  therefore,  in  these  cases,  was  an  ab- 
solute alienation,  but  the  restriction  went  no  further ;  on  grants 
of  interests  of  less  magnitude  a  right  of  reverter  has  been 
always,  and  is  at  the  present  day,  allowed  to  remain  to  the 
lord  of  the  fee,  and  services  are  therefore  permitted  to  be  im- 
plied 0t  reserved  to  the  grantor  and  his  heirs  on  such  grants. 
The  interest  which  thus  remains  in  the  grantor  has  obtained 
peculiarly  the  name  of  ^<  the  reversion,"  that  is,  the  grantor  has 
a  right  to  the  possession  of  the  land  whenever  it  shall  become 
vacant  by  the  determination  of  the  estate  in  possession,  which  ia 

(«)  18  Edw.  I.  sUt.  1. 
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technical  language  is  usually  called  the  particular  estate.  LAnds 
are  held,  in  a  stricter  sense  than  that  before  mentioned,  of  the  re« 
versioner,  and  he,  his  heirs  and  assigns,  are  entitled  to  the  serviceg 
due  from  every  tenant  to  his  lord.  Perhaps  it  may  be  necessary  to 
rcAnark,  that  the  Word  ^^  heirs"  is  here  used  merely  as  a  general 
denomination  for  all  those  who  succeed  by  law  to  the  estate  of 
the  grantor;  and  the  doctrine  applies  equally  to  successors  in 
the  case  of  corporate  bodies,  or  to  personal  representativev 
where  the  grantor  has  but  a  chattel  interest  This  secondary 
and  incorporeal  species  of  property,  of  which  services  are 
merely  the  manifestation,  is  concurrent  with  the  estate  in  pos* 
session,  and  is  capable  of  being  granted  in  the  same  manner  as 
the  land  itself.  All  the  minor  divisions  of  the  reversion  S0 
granted,  if  immediate  upon  the  particular  estate,  partake  of 
the  general  nature  of  the  ultimate  reversion;  or,  in  other 
words,  the  rights,  incidents,  and  properties,  of  the  ultimate  r^ 
versioner  may-  be  delegated  to  tlie  grantee  for  a  definite  period. 
In  this  point  of  view  the  immediate  reversioner  may  be  called 
the  landlord,  and  the  grantee  of  the  particular  estate  the  te- 
nant; and  the  same  terms  may  be  applied  through  all  the 
gradations  of  the  fee,  wherever  the  relation  is  of  that  immediate 
nature,  that  upon  the  determination  of  the  particular  estate  next 
antecedent,  the  person  in  possession  of  the  larger  interest  would 
be  entitled  to  the  benefit  of  the  extinction  of  such  antecedent 
estate.  This  immediate  relation  is  likewise  called  a  privity  of 
estate,  because  each  particular  estate  is  supposed  to  be  carved 
out  of  the  estate  of  the  immediate  reversion :  but  no  relation  of 
this  kind  is  permitted  to  exife>t  where  any  intermediate  interest 
intervenes,  although,  technically  speaking,  the  parties  may  pos- 
sess parts  of  the  same  individual  estate  in  fee  simple.  The 
ultimate  reversioner  is  sometimes  called  the  landlord  para- 
mount or  supreme,  and  the  person  in  the  actual  receipt  of  the 
rents  and  profits  of  the  land  the  tenant  paravail,  because  he 
is  supposed  to  make  avail  or .  advantage  of  the  land.  Whilst 
we  are  upon  this  point,  it  may  be  observed,  that  the  notion  of  a 
remainder  ought  to  be  carefully  distinguished  from  that  of  a 
fS^dal  reversion.  A  remainderman  may  be  entitled  to  the  pos- 
session on  thq  determination  of  the  particular  estate :  but  the 
particular  estate  is  not  held  of  him,  nor  is  he  entitled  to  the 
services  in  the  mean  time.    He  is  entitled  to  the  estate,  merely 

B  2 
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because  it  is  tbe  time  fixed  for  his  estate  to  commence  iti  id' 
terest.  But  until  tlie  remainder  takes  effect,  the  particular 
estate  is  held  of  the  reversioner,  and  services  seem  to  be  due  to 
the  reversioner,  notwithstanding  the  extinction  of  the  particular 
estate  would  not  enure  to  his  immediate  benefit,  (a)  If  the 
whole  fee  be  parcelled  out  by  way  of  remainder,  there  can  be  no 
reversion  in  the  present  and  usual  acceptation  of  the  term.  The 
tenure  is  then  of  the  next  superior  lord,  who  by  the  long  opera- 
tion of  the  statute  Quia  empiores^  and  the  extinction  of  mesne 
lordships,  is  now  usually  the  king. 

As  estates  tail  before  the  statute  de  donis  were  in  effect  a 
species  of  fee  simple,  and  in  consequence  of  that  statute  they  leave 
but  a  slight  chance  of  reverter  to  the  donor,  they  have  never 
beeli  the  subject  of  contract  between  landlord  and  tenant.  All 
particular  estates  however  of  less  duration  come  under  this  de- 
nomination. Such  are  estates  for  the  grantor's  or  grantee^s 
own  life,  or  for  the  life  or  lives  of  one  or  more  other  persons, 
estates  for  years  and  tenancy  at  will. 

Estates  for  life,  whether  for  the  grantee's  ovni  life,  or  for  the 
life  or  lives  of  one  or  more  other  persons,  are  freehold  interests. 
They  are  assignable  in  their  nature.  At  common  law  they  are 
created  by  feoffment,  to  which  livery  of  seisin  is  essential ;  they 
cannot  consequently  at  common  law  be  made  to  commence  in 
JiiiurOy  because  a  livery  of  seisin  must  operate  presently,  or 
not  at  all.  If  an  estate  of  this  nature  is  made  for  any  other 
person's  life  but  that  of  the  grantee,  it  is  usually  called  an 
estate  pur  autre  viV,  and  the  person  on  whose  life  the  duration 
of  the  estate  depends  is  called  cestui  que  vie. 

Estates  pur  autre  vie  are  not  estates  of  inheritance,  nor  pro- 
perly even  descendible  freeholds,  as  they  have  been  sometimes 
represented  to  be;  for  before  the  statute  of  frauds,  (6)' if  an 
action  had  been  brought  on  the  bond  of  the  ancestor  against  his 
heir  by  reason  of  the  possession  of  such  estates^  he  might  have 
pleaded  ^^  riens  per  descent,^'  This  peculiarity  arose  from  the  in- 
cident of  occupancy  to  which  they  were  liable  at  the  common  law. 
If  the  estate  had  been  granted  to  the  lessee  without  naming  his 
beirs,  and  the  lessee  pur  autre  vie  died  duringthe  life  of  cestui  que 
ticy  the  possession  was  considered  vacant  at  his  death,  and  the 

(«)  But  quaere.  tute  7  W.  III.  c.  \%  8.  12. 
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pienon  first  entering  after  the  death  of  tlie  lessee  became  tenant 
pur  autre  vie;  and  in  law  he  was  called  an  occupant,  because 
his  title  was  by  his  occupying  the  possession  when  vacated  by 
the  death  of  the  lessee.    So  if  any  person  having  entered  by, 
legal  title  as  tenant  to  the  lessee  pur  autre  vie  happened  to  be 
in  possession  at  such  a  point  of  time,  he  became  immediately 
an '  occupant,  because  the  law  cast  the  freehold  upon  him  9 
neither  was  it  necessary  that  be  should  claim  as  occupant ;  for 
it  being  for  his  advantage,  the  law  forthwith  adjudged  him  to 
be  an  occupant,  although  he  might  afterwards  waive  such  a 
title,  (a)    The  only  exception  to  the  law  with  respect  to  oc- 
cupancy was  in  the  case  of  the  king;  against  whom  there  could 
be  no  occupancy,  because  no  laches  can  be  attributed  to  the 
king  for  not  entering,  where  he  may  be  entitled.    This  being 
the  nature  of  estates  pur  autre  viV,  if  the  heir  entered  after  the 
death  of  his  ancestor,  he  took  the  estate  not  by  virtue  of  his  re* 
lationship,  but  as  general  occupant,  and  consequently  was  not 
liable  to  the  specialty  debts  of  his  ancestor  by  reason  of  such 
general  occupancy.    If  the  heir  had  been  named  in  the  grant, 
this  prevented,  indeed,  general  occupancy ;  and  upon  the  death 
of  the  lessee  during  the  lifetime  of  cestui  que  vtV,  the  heir  was 
entitled  to  take  as  special  occupant :  but  neither  was  he  in  this 
case  chargeable  at  the  common  law  on  account  of  such  p^'operty  as 
having  assets  by  descent,  the  circumstance  of  his  being  named 
in  the  grant  being  considered  merely  as  a  designation  of  the 
person  who  should  take  by  occupancy  in  the  event  of  the  lessees 
dying  before  cestui  que  vie.    The  statute  of  frauds,  however, 
has  made  estates  pur  autre  vie  chargeable  in  the  hands  of  the 
heir  as  a^^sets  by  descent,  if  he  takes  by  reason  of  a  special  oc- 
cupancy ;  and  if  there  should  be  no  special  occupant,  the  sta- 
tute has  directed  that  the  estate  should  go  to  the  executor  or 
administrator  of  the  lessee,  and  be  assets  in  his  hands  for  the 
payment  of  debts  generally.    Another  statute  (11  Geo.  II.  c. 
20.  (b)  )  has  made  them  distributable  as  personalty  where  not 
otherwise  disposed  of,  and  where  there  is  no  special  occupant. 
These  estates,  therefore,  partake  of  the  nature  of  personal 
estates,  though  not  chattels :  but  they  remain  freehold  for  many 
purposes,  such  as  a  qualification  to  vote  for  members  of  parlia- 

(«}  Skelliton  v.  Hay,  Cro.  Jac.  554.         (b)  There  is  no  sUtate  in  Ireland  to 
Holden  v.  Smailbrouk,  Vaugh,  1S7.         this  effect.    See  1  Gabb.  Dig,  500. 
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meiit,  and  to  kill  game ;  and  a  will  devising  them  most  be  af* 
tested  by  three  witnesses,  (a) 

A  lease  for  years  is  a  contract  for  the  possession  of  land  for 
iK>me  definite  period  of  time ;  and  in  a  general  sense,  all  de- 
mises, whether  for  more  years  than  one,  or  for  one  year,  or  for 
tjie  fraction  of  a  year,  or  for  a  month  or  week,  equally  come 
under  the  general  denomination  of  a  tenancy  for  years;  for  the 
Mime  leading  feature  characterises  all  such  tenancies,  Damely^ 
the  certainty  of  the  time  for  which  the  estate  is  granted.  Such 
leases,  however,  may  be  made  determinable  on  some  contingent 
event  before  their  expiration  by  effluxion  of  time ;  for  such  con* 
dition  of  their  duration  is  merely  collateral  to  the  term,  whidh 
till  the  happening  of  such  event  is  a  term  for  years,  for  a  de« 
finite  period.  In  this  way  a  term  for  years  may  be  made  de« 
terminable  upon  one,  two,  or  more  lives,  which  in  such  cases 
are  considered  as  merely  collateral  to  the  term,  and  do  not  alter 
the  denomination  of  tbe  estate  granted.  Leases  for  years  may 
be  made  to  commence  immediately,  or  at  some  future  time ;  in 
both  cases,  however,  the  demise  will  be  considered  as  a  present 
disposition  of  the  land,  although  in  the  latter  case  a  qualified 
interest  only,  called  an  interesse  terminiy  passes  at  the  time  of 
the  contract,  and  no  part  of  the  estate  is  taken  out  of  the  grantor 
as  fiur  as  affects  the  reversion,  or  the  rights  of  third  parties,  until 
the  estate  commences  in  possession. 

Terms  for  years  are  mere  chattels,  although,  in  contradistinc* 
tion  to  moveable  chattels,  they  are  called  chattels  real :  the; 
are  therefore  incapable  of  being  transmitted  in  ordinary  cases 
by  any  words  of  limitation  to  those  persons  who  are  entitled 
to  the  succession  in  other  cases  of  real  property.  The  king,  by 
his  prerogative,  is  excepted  out  of  this  rule,  and  may  take  chat* 
tels  in  succession.  The  Chamberlain  of  London  is  said  to  be 
another  exception  :  for  by  the  custom  of  London,  confirmed  by 
several  acts  of  parliament,  he  may  take  chattels  in  succession 
for  the  benefit  of  orphans :  but  it  may  be  douKted  whether  this 
custom  extends  to  leases  for  years,  since  the  books  (6)  in  which 
the  custom  is  mentioned  relate  only  to  obligations  and  re- 
cognizances which  are  made  to  the  chamberlain  and  his  sue* 

(a)  so  Cha.  II.  c.  3.  s.  9.  Irish  stat         {b)  Bird  v.  Welford,  Cro.  Eliz.  464^ 
7W.III. c.  IS.  s.  IS.  SeeZoQchd. Fone     682.    Fulwood's  case,  4  Rep.  65. 
«.  Forse,  7  East  186. 
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tessbrsi  by  way  of  security  for  orphans'  portions.  In  all  other 
cases  they  vest  by  act  of  law  in  the  executor  or  administrator  of 
the  lessee,  as  personal  assets  for  the  payment  of  debts ;  there« 
tore  if  a  lease  for  years  be  made  to  a  man  and  his  heirs^  or  to  tf 
bishop,  parson,  or  any  other  sole  corporation,  and  his  successom  | 
it  will,  notwithstanding,  go  to  his  personal  representatives.  (tf> 
In  the  lifetime  of  the  party^  however,  any  disposition  of  hid 
estate  for  years  may  be  made  which  he  chooses ;  and  it  may  be^ 
useful,  perhaps,  to  mention  in  this  place,  that  if  a  tenant  for 
life  or  years  transfer  all  his  estate  to  another,  he  transfers  aUf 
his  privity  of  estate^  and  the  conveyance  is  called  an  assignment : 
if  he  transfer  the  possession  for  a  less  period  than  his  own  lease, 
it  is  called  an  underlease;  and  there  is  no  privity  between  the 
Hfiderlessee  and  the  reversioner,  upon  the  principle  which  I 
have  before  inentioned. 

All  tenancies  for  life  or  years  are  subject  to  the  feudal  id* 
cident  of  forfeiture,  of  which,  the  reversioner  is  entitled  to  the 
benefit.  A  default  of  services,  such  as  nonpayment  of  rent,  wad 
originally  a  caude  of  forfeiture.  In  these  cases,  however,  the 
remedy  by  distress  has  been  substituted  by  our  law;  or,  in  other 
words,  the  profits  of  the  land  may  be  seised  as  a  pain  to  compel 
the  performance  of  services  without  any  forfeiture  of  the  estate 
itself.  At  the  present  day  the  only  causes  of  forfeiture  are  such 
tortious  acts  of  the  tenant  as  tend  to  the  disherison  of  the  re^ 
versioner,  and  which  are  necessarily  the  grossest  violations  of 
the  obligations  of  tenure. 

If  the  tenant  for  life  or  years,  assign  his  estate  to  his  landlord ; 
or,  in  more  technical  language,  if  the  tenant  of  the  particular 
estate  yield  up  his  estate  to  the  reversioner,  it  is  called  a  sur- 
render, and  will  cause  an  extinction  of  the  particular  estate  in 
the  reversion.  If  the  reversion  accedes  to  the  particular  estate^ 
the  same  effect  in  most  instances  will  be  produced;  and  in  that 
case  the  extinguishment  is  called  a  merger,  or  drowning  of  the 
particular  estate  in  the  reversion. 

With  respect  to  terms  for  years,  it  may  be  further  observed^ 
that  they  have  acquired  in  modem  times  a  fictitious  existence  in 
(ome  cases,  in  consequence  of  the  disuse  of  real  actions,  and  the 
introduction  of  the  mixed  action  of  ejectment.  Actions  of  eject- 
ment were  originally  intended  for  the  benefit  of  termor  for 

(a)   Co.  Liu.  9.  a.  46.  b.  90.  a.    1  Rol.  Abr.  515. 
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years  to  recover  the  possessioiij  if  expelled ;  and,  indeed,  they 
may  be  used  for  that  purpose  now :  but  they  are  now  more 
commonly  feigned  actions,  and  our  courts  have  moulded  them 
into  the  most  convenient  form  for  trying  titles  to  the  freehold 
and  the  inheritance.  The  plaintiff  is  in  such  cases  a  fictitious 
person,  who  is  supposed  to  be  the  lessee  for  years  of  the  person 
claiming  title.  The  tenant  in  possession  is  usually  the  defend* 
ant ;  and  if  he  be  a  lessee  for  life  or  years,  the  reversioner  may, 
on  certain  terms,  be  admitted  defendant  with  bim«  The  system 
is  now  well  understood ;  th»  point  of  title  to  the  freehold  is 
raised,  and  in  most  cases  is  the  only  point  permitted  to  be 
litigated.  But,  although  the  process  is  in  so  great  a  degree 
fictitious,  yet  the  courts  so  far  regard  transactions  of  the  same 
kind  of  a  real  nature  that  the  lease  by  which  the  fictitious 
plaintiff  claims  must  have  in  general  all  the  requisites  of  a  real 
lease. 

.  A  tenancy  at  will  is  the  lowest 'species  of  estate  which  depends 
on  contract :  as  the  name  imports,  it  is  for  no  definite  period ; 
and  although  it  may  not  be  so  expressed,  it  is  essential  that  its 
continuance  should  be  at  the  will  of  both  parties.  This  kind  of 
tenancy  is  a  contract  of  so  personal  a  nature,  that  it  cannot  be 
transferred ;  any  attempt  to  do  so  on  the  part  of  the  tenant  will 
determine  the  tenancy,  as  well  as  any  indirect  act,  such  as  treason 
Of  .outlawry  (a)  in  a  civil  action,  which  has  a  tendency  to  de* 
stroy  the  relation  between  the  parties  ;  so  if  the  lessor  is  ousted, 
the  tenant  at  will  becomes  tenant  to  the  disseisor,  the  tenancy 
at  will  to  the  first  lessor  is  determined,  (b)  -  So,  if  the  landlord 
alien  the  reversion,  or  do  any  act  incopsistent  with  the  will,  it 
is  at  an  end.  (c) 

A  tenancy  at  will  is  determined  by  the  death  of  the  lessor 
or  lessee  c  but  if  the  estate  is  made  to  two,  or  by  two,  the  death 
of  one  will  not  determine  the  tenancy ;  (d)  nor  is  such  a  tenancy 
determined  by  the  marriage  of  a  female  lessor  or  lessee,  (e) 

By  the  custom  of  London  a  tenant  at  will  under  40^.  rent 
cannot  be  turned  out  of  possession  without  a  quarter's  warning, 
and  a  tenant  at  will  paying  above  40^.  rent  shall  npt  be  turned 

(a)  Doe  d.  Warrea  v*  Fearifyside,         {d)  Com.  Dig.  Estate  H.  7.    Co. 
I  Wils.  176.  Litt  55. 

(b)  Lockey  v.  Dumiloo,  Sty].  868.  (e)  Co.  Litt.  55.    Henstead's  case, 
(e)  Henchman  v.  Isles,  1  Yeni.  847.      $  Rep.  10.  a.  Crooke'i  case,  Httl.  72« 
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eat  without  balf  a  year's  warning,  (a)  This  custom  is  said  ia 
another  case  (b)  to  have  been  proved  by  an  ancient  city  bo<4i:  in 
French  called  <^  Liber  Albus."  The  counsel  for  the  plaintiff 
attended  Holt,  C.  J.  at  his  chambers,  who  told  him  he  had  con* 
suited  all  the  judges  of  England ;  and  that  Treby,  C.  J.  was  of 
his  opinion,  that  the  custom  did  not  give  the  tenant  a  fixed  estate 
to  bar  the  landlord  in  ejectment :  but  gave  a  remedy,  if  dia* 
lurbed,  by  collateral  action*  But  the  other  judges,  coatr&>  who 
lield  that  the  landlord  could  not  recover  against  such  a  tenant 
at  will  withojut  half  a  year's  warning. 

It  Lb  said,  that  if  the  tenant  at  will  rendering  rent  quarterly, 
determine  his  will  in  the  middle  of  a  quarter,  he  must  pay 
a  quarter's  rent ;  and  if  the  lessor  do  the  like,  he  must  lose 
a  quarter's  rent :  (c)  but  if  a  tenancy  at  will  is  determined 
without  any  default  in  the  tenant  after  he  has  sown  the  land, 
and  before  he  can  reap  it,  he  is  entitled  to  the  crop  after 
his  occupation  has  ceased.  This  privilege,  which  is  com* 
mon  to  all  tenancies,  the  tem^ination  of  which  depends  on 
contingencies  not  in  the  ppwer  of  the  tenant  to  guard  against, 
is  called  the  privilege  of  taking  the  emblements,  the  word 
emblements  being  derived  from  the  French  words  ^fen  hliy* 
in  the  blade.    If  the  tenant  determines  the  will  by  his  own 

* 

act,  it  will  follow  that  he  is  not  entitled  to  emblements.  So  if 
the  determination  of  the  lease  is  certain,  and  after  the  tenant 
has  sown  the  land  the  lease  expires  before  the  corn  harvest^ 
the  lessor  shall  have  the  corn,  because  it  was  the  folly  of  the 
lessee  to  sow  that  which  he  knew  he  could  not  reap.  If  the 
tenant  at  will  is  outlawed,  the  king  shall  have  the  emble* 
ments :  but  if  the  lessor  is  outlawed,  the  tenant  shall  have 
them,  id) 

In  the  case  of  Timmins  v.  Rawliuson,  (e)  the  court  said  that 
leases  at  will  in  the  strict  legal  sense  existed  only  notionally ; 
qpon  which  Mr.  Hargreave  (/)  remarks,  that  he  presumes  the 
observation  means,  not  that  the  estate  at  will  may  not  now 
arise  as  well  as  formerly ;  but  only  that  it  is  no  longer  usual  to 
create  such  estates,  and  that  judges  incline  strongly  against  im« 
plying  them.    The  point  has,  however,  been  recently  discussed 

% 

(«)  Dethick  o.  Saunders,  S  Sid.  80.  (4  01and*s  case,  5  Rep.  1 16. 

<»)  Taylor  v.  Seed,  Comb.  S8S.  (e)  S  Barr.  1603.    1  Bl.  559. 

(e)  Lsyton  v.  Field»  S  Salk.  %n.  (/)  Co.  Litt  55.  a.  n.  3. 
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ill  fttchftrdflon  v.  lAngtHge.  (a)  The  defendant  liaVilig  bttilt « 
ilied  on  4  plot  of  liifid,  let  the  same  by  |)arol  to  die  plaihiiWy 
yUb  was  a  carrier,  liipon  an  agreement,  made  vithout  reference 
t6  ttmd,  that  the  plaintiff  nhoiild  eonvert  it  into  a  stable,  and 
that  the  defendant  should  have  &I1  thie  dung  made  by  the  filaitt-' 
tiff's  hoi-ses.  This  contract  was  ruled  to  be  a  itrict  tenatfey  kt 
will.  Sir  J.  Mansfield,  C.  J.,  with  referc^e  to  the  arg^uAent 
Aat  a  tiAaancy  at  will  cannot  How  elist,  said,  ^  iToii  iadst  Und 
iotne  act  of  parliament,  or  some  decision  of  the  courts,  that  t#o 
persons  cannot  agree  to  make  a  tenancy  at  will.  If  tw6  parties 
agired,  the  due  to  Ibt,  and  the  other  to  hold,  as  lon|^  a^  bbth  piar- 
ties  please,  it  is  a  holding  at  Will,  and  there  is  nothing  tb  hinder 
diem  from  making  such  an  agfeemeAt."  Heath,  J.  wfts  6f  the 
faune  opinion ;  and  observed,  ihki  it  had  been  sftid,  that  an  in* 
definite  liiring  of  tt  Servant  was  a  hiring  for  a  yeftr :  blit  the 
cases  did  n6t  apply.  Thlit  presumptioli  is  founded  npbli  the 
universal  cdstom  of  hiring  servants  at  statute  fiurs,  which  is 
usually  for  a  year :  but  there  is  no  custom,  diat  if  a  inlui  let 
{^remises  to  another,  he  lets  ifor  a  year.  O&amBre,  J.  The  tak* 
ing  of  the  dung  by  the  landlord  gave  the  teiiattt  no  term  in  the 
premisesr.  A  merie  general  letting  is  a  letting  at  will :  if  the 
lessor  accepts  yearly  rent,  or  rent  inettsured  by  any  aliquot  ^avt 
of  a  yeai',  the  conrts  have  held  this  evidence  of  a  taking  for  a 
year. 

Sir  W.  D;  Evans  ot^served,  that  lettings  analogous  to  that  in 
the  preceding  case,  he  apprehends,  are  in  praetice  very  frequent^ 
aTthough  j  through  their  insignificance,  they  do  not  furnish  oftmi 
mUter  for  judicial  investigation.  The  letting  of  a  piece  of 
land  for  instance,  for  the  purpose  of  growing  a  crop  of  potaf4»es, 
or  other  vegetables,  for  a  gross  sum,  or  a  proportion  of  the  pro- 
llt^  is  rety  familiar ;  and  may,  perhaps,  be  reckoned  without 
prijnfdicb  teniancJes  at  will  t  for  if  the  crop  is  sown,  ahid  the 
eittate  is  determinleil  by  the  lessor,  the  tenant  is  entftled  to  eni* 
btemtots,  and  Ae  lessor  cannot  demand  the  rent  without  altow- 
Mg  the  lessee  the  full  benefit  6f  his  contract.  The  taking  agist- 
ificbt  fbr  eattle  is,  with  reitemnoe  to  the  settleinent  law,  a  te^* 
bvney :  but  if  the  agreement  is  not  for  any  certain  time,  it  should 
seem  that  there  is  no  more  than  a  tenancy  at  will. 

Tenant  at  sufferance  is  he  who  enters  by  lawful  demise  or  title^ 

(s)  4  TaunU  12S. 
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i^d  cdntimieft  ia  possedsioft  alter  bis  ettate  k  determifled  wi4h« 
otit  agreement.    Against  the  king  there  can  be  no  tenant  at 
gnfferance;  for  the  king  being  incapable  of  laches^  toefc  a  perfton 
would  become  an  intruder.    So  a  guardian  cohti«uiiig  in  pos- 
session after  the  ftill  age  of  the  heir,  is  an  abator,  and  not  tenant 
at  sufferance.    The  usual  way  in  which  this  species  of  tei(ai^y 
arises,  is  by  tenants  or  lessees  holding  over  after  the  expiratimi 
of  their  estates.    If  a  lessee /Mir  auire  me  holds  over  after  the 
death  of  cestui  que  vie^  or  the  lessee  for  years  continnca  in  pqs^ 
session  after  his  term,  the  law,  rather  than  intend  a  itraag 
whetB  their  first  possesion  was  lawflil,  creates  this  kind  of  re- 
lation, in  ilkrhich  Uie  abdence  of  the  legal  imputation  of  tdrt  ia 
the  only  circumstance  which  distinguishes  it  frbm  fsiy  other  un^ 
authorised  possessidn  of  the  land.    In  former  tinies^  if  the  lessee 
so  holding  over  paid  rent  acciSnrding  to  the  firmer  edntraet,  he 
became  a  tenant  at  will;  and  in  the  present  day,  under  the  same 
circumstances,  the  payment  of  rent  would  be  presumptive  eti« 
dence  of  his  being  a  tenant  ft-om  year  to  year,  which  speeieS 
of  tenancy  partakes  so  ftir  of  the  hature  6f  ie^ates  ai  will,  tfasrf  it 
continues  from  year  to  year  without  any  definite  term  as  lon^ 
as  both  parties  please,  subject  to  be  determined  by  half  a  Rgal 
year's  notice  previous  to  the  expiration  of  the  corrent  year.    It 
is,  however,  to  all  intents  and  purposes  pi  tenancy  for  a  term  of 
years,  and  is  like  <^her  terms  transmissible  to  representatives,  (a) 
If  a  tenant  at  will  holds  over  after  the  entry  of  the  lessor,  he  ia 
tenant  at  sufferance,  (b} 

There  is  no  privity  between  the  reversioner  and  tenant  at  suA 
France;  he  therefore  may  be  ejected  without  any  wtiee  to 
quit,  or  any  demand  of  the  possession  of  the  land,  (e)  Which 
circumstance  shews  that  this  kind  of  possessimr  scarcely  deserves 
the  name  of  tenancy ;  since  in  all  other  easei  of  tenancy  for  an 
indefinite  time,  such  as  tenancy  at  will  or  tenancy  firoAi  year  tm 
year,  either  a  demMd  of  the  posisession  iii  the  ease  of  tenancy  at 
wiQ,  or  a  particular  notite  to  quit,  vh.  half  a  year's  notice 
endihg  with  the  year  of  the  tenancy,  in  the  case  of  tenancy  from 
year  to  year,  is  requisitobefore  the  tenant  in  possession  can  be 
treated  as  a  wroitg-doer* 

(«)  Doe  d.  Shete  «.  Porter,  aX.  (e)  Butler  v.  DuckniantOD,Cro.Jac 
R.  IS.  1S9. 

(b)  Barbam  v.  Hsjmmo,  Dy.  1 7S.  a. 
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A  tenant  at  sufferance  in  common  cades  is  so  far  tenant  that 
h^  may  maintfiin  trespass  against  strangers:  but  if  the  posses* 
sion  devolves  to  the  king,  his  possession  is  vanished,  and  he 
cannot  maintain  trespass,  (a) 

Id  concluding  our  remarks  upon  this  part  of  the  subject,  it 
may  be  observed,  that  the  relatibn  of  landlord  and  tenant  does 
not  necessarily  exist  in  many  cases  where  the  legal  ownership  is 
in  one  person,  and  the  possession  in  another,  although  by' the 
express  compact  of  the'parties*  Therefore,  although  it  has  been 
sometimes  said  that  a  mortgagor  in  possession  is  tenant  at  will  to 
the  mortgagee,  such  an  application  of  the  term  seems  to  be  inac- 
eurate  and  erroneous.  Where  indeed  there  is  a  clause  that,  until 
default  of  payment,  the  mortgagor  and  his  heirs  shall  continue 
in  possession,  Sir  W.  D.  Evans  is  inclined  to  think  that  it 
might  be  pleaded  as  a  tenancy  for  years,  (b)  A  fortiori  it  might 
be  so  pleaded,  if  it  is  specially  provided  that  the  mortgagor  may 
retain  possession  for  a  number  of  years  certain  without  redemp^ 
tion :  but  it  would  be  nevertheless  improper  to  confound  the 
principles  of  such  cases  with  the  principles  which  govern  the  re* 
lation  of  landlords  and  tenants,  (c) 

With  regard  to  the  common  case  of  a  mortgagor  con- 
tinuing in  possession  after  default  in  payment  of  the  mort- 
gage-money, no  very  precise  notion  appears  to  have  prevail- 
ed, as  to  the  nature  of  the  relation  between  him  and  the  mort- 
gagee, till  it  became  material  to  ascertain  it  in  modern  times. 
— In  Keech  v.  Hall,  (d)  before  Lord  Mansfield,  the  mortgagor 
had  leased  the  land  subsequent  to  the  mortgage ;  and  it  was 
ruled  that  the  mortgagee  might  recover  in  ejectment  against  the 
lessee  witliout  notice  to  qait*  In  the  course  of  the  judgment, 
liord  Mansfield  made  the  following  observations : — The  ques- 
tion for  the  Court  to  decide  is,  whether  by  the  agreement  under- 
stood between  mortgagors  and  mortgagees,  which  is,  that  the 
latter  shall  receive  interest,  and  the  former  keep  possession ; 
the  mortgagee  has  given  an  implied  authority  to  let,  from  year 

{a)  Tailor^s  case,  Clay.  55.  HaltOD,  Carth.  414.  Bedo  r.  Saonder- 

(b)  But  see  Evans  r*  Thomas,  Cro.  son,  Cro.  Jac.  440.    Doe  d.  Titford  v. 

Jac.  172.  Chambers,  4Camp.  N.  P.  C.  1.    Mur- 

(e)  SeePausely  v.  Blackman,  Cro.  ray  «.  Harding,  8  Black.  850.  Roberts 

Jac.  679.    Smartle  r.  Williams,  3  Lev.  v.  Trenayne,  Cro.  Jac.  50. 

SS7.  and  Walk.  Conv.  Sd  edit.  p.  19.         {i)  Dougl.  21. 

by  Coote  and  Morley.     Holland  v 
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to  ytar,  at  rack-rent,  or  whether  he  may  treat  the  defendant  & 
a  tr^passer,  disseisor,  or  wrong-doer.  *  When  the' mortgagor  is 
left  in  possession,  the  true  inference  to  be  drawn  is  an  agriefement 
that  he  shall  possess  the  premises  as  tenant  at  f^ill,  in  the  strictest 
sense  of  the  word;  and  therefore  no  notice  is  ever  given  to  quit; 
and  he  is  not  even  entitled  to  reap  the  crops  as  other  tenants' at 
will,  because  all  is  liable  to  the  debt ;  on  the  payment  of  which 
the  mortgagee's  title  ceases,  (a)  The  mortgagor  has  ho'  power^ 
express  or  implied,  to  let  leases  not  subject  to  every  circumstance 
of  the  mortgage. 

In  Moss  V.  Gallimore,  a  subsequent  case  in  the  same  book,  (6) 
liord  Mansfield  said,  a  mortgagor  is  not  properly  tenant  at  ivill 
to  the  mortgagee,  for  he  pays  him  ho  rent.  He' is  only  so 
quodam  modo.  Nothing  is  more  apt  to  confound  than  a  simile. 
The  mortgagor  receives  the  rent  by  the  tacit  consent  of  the 
mortgagee ;  but  the  mortgagee  may  put  an  end  to  the  agreement 
when  he  pleases.  Bulber  J.  In  Keech  v.  Hall  the  Court'  did 
not  consider  the  mortgagor  as  tenant  at  will  for  all  purposes. 
Expressions,  in  particular  cases,  should  be  understood,  with  re« 
lation  to  the  subject  matter. 

In  Birch  v.  Wright,  (c)  in  which  the  real  point  decided  was, 
that  the  tenant  of  the  mortgagor  was  tenant  to  the  mortgagee, 
after  notice  given  to  him  of  the  mortgage,  Mr.  Justice  BuUer 
expressed  himself  with  reference  to  thb  point  as  follows  : — ^That 
a  mortgagor  has  often  been  called  a  tenant  at  will  to  the  mort- 
gagee in  courts  of  law  and  equity  is  undoubtedly  true;  but  I 
think  inaccurately  so:  and  the  expression  has  been  used  when  it 
was  not  very  material  to  ascertain  what  his  powers  or  interest 
were,  or  to  settle  with  any  great  precision  in  what  respects  he 
did,  and  in  what  respects  he  did  not  resemble  a  tenant  at  will. 
In  old  cases  he  is  sometimes  called  tenant  at  will,  and  sometimes 
tenant  at  suiTerance.  After  adverting  to  Keech  v.  Hall,  and 
Moss  V.  Gallimore,  and  referring  to  Com.  Dig.  tit.  Estate,  h 
H.  he  said  whenever  it  is  necessary  to  decide  a  similar  question 
between  the  mortgagor  and  mortgagee,  it  seems  to  me  that  it 
will  be  quite  sufficient  to  call  them  so  without  having  recourse 
to  any  other  description  of  men,  or  to  what  they  are  most  like. 

(«)  Thig  is  not  the  due,  u  the  sab-  (h)  Doug^l.  279. 
ject  would  becoDBidered  atlsw.  Note  {e)  1 T.  R.  STS. 
ftj  Sir  W.  D.  IvMt. 
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But  if  a  iikeiieis  niist  be  foiad)  I  think,  as  it  was  put  by 
Aahorot,  J.,  laMomv.  Ghillimore,  a  mortgagor  ia  as  much,  if  not 
more  like  a  leGBiver,  than  tenant  at  will.  In  truth,  he  is  not 
either.  He  is  not  a  tenant  at  will^  because  he  is  not  entitled  to 
the  growing  crops  after  the  will  is  determined.  He  is  not  eon* 
aidclred  as  tenant  at  will  in  those  proceedings  which  are  in  daily 
dse  between  a  mortgagor  and  mort^gagee ;  I  mean  in  ejectments 
brought  for  the  recovery  of  the  mortgaged  lands.  If  he  were 
tenant  at  will,  the  demise  could  not  be  laid  on  a  day  antecedoit 
to  the  determination  of  the  will.  But  it  is  every  day's  practice 
to  lay  the  demise  on  ^  day  long  before  there  has  been  any  actual 
determination  of  the  will,  sometimes  back  to  the  time  when  the 
mortgage  became  ftrfeited ;  and  no  ob]ecti<»  hm  ever  been 
made  on  tiiat  account.  He  is  not  a  receiver:  fbr  if  he  were,  be 
shoiild  be  obliged  to  pay  all  the  rents  and  profits  to  the  mort- 
gagee, which  is  not  the  case,  (a)  Two  things,  which  differ  from 
each  otheir  in  any  respect,  cannot  be  the  same :  therefore  he  is 
neidier  tenant  at  will  nor  receiver.  Nor  is  it  necessary  that  it 
diould  be  so :  for  a  mortgagor  and  mortgagee  are  characters  as 
well  known,  and  their  rights,  powers,  and  interests,  as  well  set<- 
tled,  as  any  in  the  law.  The  poaseasion  of  the  mortgagor  is  the 
possession  of  the  mortgagee;  and  as  to  the  inheritance,  they  have 
but  one  title  between  them.  The  mortgagor  has  no  power  of 
making  leases  to  bind  the  mortgagee.  He  cannot,  against  the 
will  of  the  mortgagee,  do  any  act  to  disseise  him.  (b)  And  the 
reason,  is,  because  the  mortgagee^  so  long  as  he  receives  his  ini- 
terest,  i^  virtually,  and  in  the  eye  of  the  law,  in  possession* 
The  mortgagae  has  a  right  to  the  actual  posse^fuon  wheno 
ever  he  pleafie$  p  he  may  bring  his  qectment  any  moment  thajt 
he  will,  and  he  is  entitled  to  the  estate,  m  it  is  with  all  the 
crops  growing  on  it.  He  is  also  entitled  to  all  the  rents 
which  have  beccme  due  since  his  mortgage,  and  which  are  un- 
paid, (c) 

Notwithstanding  these  distinctions,  which  appear  to  be  sQund 
and  judicious,  the  same  inaccuracy  which  has  been  so  much  ani- 
madverted upon  is  UjO^t  unfirequent  in  practice,,  and  in  later  cases 
te.some, of  which  the  canaequence.  of  such  assuioiHion  is  most 


(a)  See  ez  parte  Wilaoji,  a  Ves.  and     SJber.  388.  aad.Skiiit  4?4. 
B.  S58.  (e)  lto$.v.  QaUimore^  Dtf UfL  979i 

{b)  Cro.  Jac.  680.    Cro.  Car.  304. 
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important^  althottgh  the  disomioB  wot^d  be  irrelevant  to  oxnf 
present  subject,  (a) 

In  Thunder  d.  Weaver  %).  Belchery(6)  the  assignee  of  a  mort- 
gage ^viag  recover^  in  ejectment  without  notice  against  ter 
n^n(  ficoip  year  to  year  ivho  had  been  let  into  possession  after 
the  mortgage,  and  before  the  assignment:  on  application  ip 
th^  fourt  for  a  rule  to  she^  cause  for  a  new  trial,  it  was  con* 
tended  that  the  defendant  was  at  all  events  tenant  at  wUl  or  at 
aufferfince ;  ^nd  no  demand  of  the  possession  having  been  m^e 
by  the  mortgagee,  nor  any  refusal  by  the  tenant  to  attorii,  (c) 
|ie  cpuld  not  be  considered  a  trespasser,  which  he  ^as  assume^ 
f9  be  by  thp  ejectment.  Lord  EUenborough,  C.  J.  said,  ^^A 
mortgagor  is  no  more  than  a  tenant  at  sufferance,  not  entitled  tp 
^  nptice  to  quit;  and  one  tenant  at  snfferaiice  cannot  paak^  anq- 
^f,r.|'  It  must  be  re^iembered,  howeveri  that  this  ifras  an  ej^« 
ppressipn  ^sed  in  refusing  a  rule  to  fihew  cause  for  a  new  trial, 
f^n  occasion  uppn  which,  of  all  others,  expressions  are  mos^  fr^ 
qneptly  tlu'owv  ouf  according  to  the  impulse  of  tlf e  qioniept,  an^ 
OA  Yf)^^V  account  such  expressions  ought  least  to  be  pressed  a^i 
a^tbpf  itv  beyond  the  immediate  point  of  decision.  \i  must  be 
rfcoll|5cted,  that  it  is  oQe  of  tjie  incidents  of  tenancy  by  suffei^ 
a^ce,  t^at  it  is  always  held  by  wrong  ^^  opposition  to  a  fen^pcy 
at  will,  which  is  always  by  right ;  and  there  is  always  su$ciei\t 
i^ssent  of  the  ifior4;gagjee  to  the  actual  possession  being  l^eld  bv 
the  inortgagor,  or  his  tenants,  to  pre^vent  the  imputation  of  sucji 
possession  being  wrongful,  although  it  is  held  sqbject  to  the 
election  of  the  mor^agee  ^o  put  an  end  to  it  by  ipimedii^te 
ejectment,  without  any  previous  formality  of  notice.  With  re- 
spect to  this  point,  Sir  W.  D.  Evans  inclines  to  think  that,  in 
mortgage  cases,  a  court  would  direct  a  jury  to  presume  an 
fctual  assent  to  such  a  holding  as  regularly  subsists  between  a 
mortgagor  an4  mortgagee,  notwithstanding  any  changes  of  prct- 
perty,  which  would  have  the  effect  of  determining  an  ordinary 
estate  ^t  will.  It  is  likewise  to  be  noted,  that  a  tenancy  at  suf- 
ferance C9nsists  in  a  wrongful  continuance  of  the  possession  aftef 
the  determination  of  a  rightful  estate  held  asv  tenant  to  anothef 
person  :  which  rightful  tenancy  must  be  subsequent  to  the  tjjtle 

(«)  See  Cholmondeley  «.  CUatoBy        (c)  Tlistis»  to  acknowledge  the  ss- 
f  Met.  179.  IV.  Ml.  «)^  S»9,  Pfprn^s  Ufk. 

(»)3]U9t449. 
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of  the  mortgagee^  and  cannot  be  connected  in  any  manner  wtfb 
the  previous  title  of  the  mortgagor  as  owner. 

So  again  in  the  case  of  a  mortgagee  in  possession,  holding 
over  after  he  is  satisfied,  there  is  no  tenancy  dtber  at  }aw  or  in 
equity.  The  mortgagee  is  merely  a  trustee,  and  is  bound  to 
Account  for  the  balance  and  interest,  (a)  The  Vice-chancellor^ 
in  giving  judgment  in  the  case  cited,  observed,  that  a  mort- 
gage consisted  of  two  things :  a  personal  contract  for  a  debt 
secured  by  an  estate,  and  in  equity,  the  estate  is  no  more  than  a 
pledge  or  security  for  the  debt :  the  debt  is  the  principal,  the 
estate  is  the  accident.  Whether  the  mortgagee  is,  or  is  not,  in 
possession  of  the  pledge,  his  right  is  precisely  the  same,  with 
this  difference,  indeed,  that  he  never  has  any  right  in  equity  to 
the  estate,  except  as  a  fund  to  pay  him  his  debt ;  for  every 
other  purpose  the  estate  is  the  estate  of  the  mortgagor ;  and 
when  the  debt  is  paid,  all  the  mortgagee's  right  and  interest  ill 
the  estate  ceases.  He  has  then  the  legal  estate  only,  and  not  a 
beneficial  interest  in  it.  If  the  mortgagee  has  chosen  to  tak^ 
possession,  and  help  himself,  he  then  becomes  a  bailiff  without 
salary,  and  is  accountable  for  the  profits  which  are  applicaUe 
in  the  first  instance  to  pay  the  principal  and  interest  of  his  debt, 
and  all  other  allowances  to  a  mortgagee :  but  he  is  bound  to  be 
an  accounting  party,  taking  the  estate  in  possession  upon  the 
principle  and  upon  the  obligation  to  account  with  the  mort- 
gagor for  all  the  rents  he  receives.  All  the  cases  treat  the  mort- 
gagee, as  soon  as  he  is  paid,  as  becoming  a  mere  naked  trustee 
holding  the  legal  estate  for  the  benefit  of  ceslui  que  trusty  the 
mortgagor. 

A  servant  put  into  the  occupation  of  a  cottage,  with  less  waged 
on  that  account,  does  not  occupy  as  tenant :  but  his  occupation  is 
the  occupation  of  the  master;  and  the  master  may  declare  upon 
it  as  his  own  occupation  r  nor  was  it  considered  material  in  this 
case  that  the  cottage  was  divided  into  two  parts,  one  only  of 
'which  was  occupied  by  the  servant,  and  the  other  by  a  tenant 
paying  rent,  (b) '  The  same  point  has  also  been  so  decided  in  the 
case  of  burglary,  (c) 

Where  a  purchaser  is  permitted  to  take  possession  before  the 
completion  of  his  contract,  or  where  a  lessee  enters  into  posses* 

(«)  auamll  V.  Beckford,  \  Msdd.         (»)  Bertie  «.  Beanmoat^  1 6  Bait  St. 
Ch.  Ca.  8<H).  (e)  Rex  v.  Stock,  %  Taunt  $99^ 
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sion  under  an  agreement  which  is  in  some  degree  a  similar  case, 
it  is  difficult  to  say  what  relation  exists  between  the  parties. 

In  a  case  (a)  at  Nisi  Prius,  before  Lord  Kenyon,  where,  after 
the  contract  had  failed  for  want  of  title,  the  vendor  brought  aa 
action  for  use  and  occupation,  the  usual  form  of  action  at  the 
present  day  for  the  recovery  of  rent  or  an  equivalent  for  rent 
on  implied  contracts,  and  it  appeared  that  the  vendee  had  ex« 
pended  a  large  sura  of  money  in  improving  the  premises,  Lord 
Kenyon  held,  that  the  plaintiff  could  not  recover,  because  it  ap^ 
peared.  that  the  occupation  had  not  been  beneficial  to  the 
vendee* 

In  Kirtland  v.  Pounsett,  (&)  it  appeared  that  the  defendant 
(the  purchaser  of  certain  premises)  having  paid  his  purchase 
money,  was  permitted'iin  July  to  occupy  the  premises.  In  the 
month  of  October  following,  the  plaintiff  not  having  made  out 
a  good  title,  the  defendant  declared  that  he  rescinded  the  con- 
tract. Hp  accordingly  quitted  the  premises,  and  brought  an  ac- 
tion for  money  had  and  received,  and  recovered  back  from  the 
vendor  the  whole  purchase  money,  and  the  expenses  of  investi- 
gating the  title.  The  vendor  then  brought  this  action  (for  use 
and  occupation)  to  recover  rent  for  the  space  of  time  during 
which  the  defendant  had  occupied  the  premises.  Best,  Seijt. ' 
and  Selwyn,  contended  for  the  defendant,  that  there  was  no  con- 
tract, either  express  or  implied,  in  this  case ;  that  the  statute,  (c) 
which  gives  the  action  for  use  and  occupation,  requires  that 
som^  contract  of  demise  should  subsist ;  and  that  the  contract  of 
sale,  which  was  proved,  by  sufficiently  accounting  for  the  pos* 
session  of  the  premises,  disaffirmed  the  existence  of  any  other 
contract.  They  urged  the  case  of  Hearne  v.  Tomlins,  aJ)ove 
stated :  but  Eapinasse  contrA,  observed  that  Lord  Kenyon  limited 
his  position  to  the  case  where  the  occupation  of  the  house  was 
not  beneficial.  Mansfield,  C.  J*,  at  the  trial  at  first  inclined  (o 
think  that  the  action  might  be  supported  :  for  that  if  a  man  had 
contracted  for  the  purchase  of  an  estate  of  the  annual  value  of 
many  thousand  pounds,  and  had  through  the  imprudence  of  the 
vendor  been  permitted  to  take  possession  which  he  might  poa- 
sibly  retain  for  several  years,  pending  a  discussion  of  the  validity 
of  the  title  in  a  court  of  equity,  it  would-  be  strange  if  the  pur* 

(«)  Hearne  v.  Tomlins,  Pcftke.  N.         (&)  S  Taunt  145. 
P.  C  19tf.  (c)  Seepo!»t.lit  UicandOccupAliov. 
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chaser  could  hold  the  possession,  and  receiye  the  profits  drnttug: 
all  that  time,  without  paying  any  consideration  for  it  to  the 
vendor.    But  upon  the  ground  that,  during  all  the  defendant's 
occupation  of  the  premises,  the  plaintiff  had  been  in  possession 
of  the  purchiase  money,  of  which  he  had  made,  or  might  have 
made,  interest,  the  Chief  Justice  directed  a  nonsuit,  with  liberty 
(or  the  plaintiff  to  move  to  set  it  aside,  and  a  verdict  entered  fbr 
the  plaintiff,  with  8/.  Is.  i\d.  damages,  being  the  amount  of  the 
difference  by  which  the  jury  found  the  reasonable  value  of  the 
house  during  the  defendantls  occupation  to  exceed  the  interest 
of  the  purchase  money,  computed  for  the  time  during  whieh 
Ihe    money  wa9  in  the  defendant's   possession*      Accerdkig- 
]y.  Shepherd,  Serjt.,  moved  for  a  rule  nisi,  contending  thai 
where  a  purchaser  is  let  into  possession  in  pursuanee  of  a  eon* 
tract,  if  that  contract  is  rescinded,  and  the  parties  are  remitted 
to  their  original  situation,  an  undertaking  to  pay  rent  arises  by 
implication  of  law.  •    Mansfield,  C.  J.  '^  I  doubted  extremely 
whether  in  any  view  of  the  case  the  plaintiff  could  recover  for 
the  occupation  of  the  house.    If  no  money  had  been  paid,  per* 
haps  it  might  be  a  different  question :  but  if  a  man  pays  part  cC 
his  money,  and  is  so  unwise  as  to  take  possession  without  a  tido, 
is  it  not  just  that  the  one  party  should  take  back  his  money,  and 
the  other  take  back  his  house?     It  is  impossible  to  make  the 
rules  of  law  depend  on  the  balance  of  loss  or  gain  in  the  trans- 
action.   The  possession  of  a  house  is  always  beneficial,  for  it 
protects  the  occupier  from  the  inclemency  of  the  weather.    A 
contract  cannot  arise  by  implication  of  law  under  circumstaBces, 
the  occurrence  of  which  neither  of  the  parties  ever  had  in  their 
contemplation."    The  Court  held  unanimously  that  the  BonsuH 
was  right,  and  refused  the  rule. 

These  are  the  only  two  cases  at  law  which  bear  upon  Ae  sub* 
ject,  and  neither  of  them  are  satisfactory  as  to  the  point  imme- 
diately before  us.  The  case  before  Lord  Kenyon,  at  Nisi  Prius, 
is  not  distinct  enough  to  be  of  much  weight ;  and  in  Kirtland  «. 
Pounsett  it  seems  evident  that  it  might  be  admitted  that  the- 
vendor  had  no  title  to  recover  in  the  action,  without  as* 
senting  to  the  dictum  of  Sir  J.  Mansfield,  that  no  implied  eon* 
tract  could  have  existed  under  the  circumstances.  In  a  logvl 
point  of  view  the  purchaser  had  no  titk  to  the  pMMi(UQn«  ex- 
cept by  permission  of  the  vendee;  and  it  seems  clear  Aet  tke 
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Iffft^fy  Itptyi^ifPfliQg  t^^  permisiiioo^  m^ht  have  brought 
iljfif$fkept  ^gfffi^i  h^m,  aU^iigh  i^o^  without  prst  demanding  the 
pf^f^sfiipn*  <e)  Th^  fiom^thing  like  a  tenancy  a}:  will,  if  not  f. 
JtfW^FF  at  )¥iU,  subsists  between  the  parties  under  such  clrcum- 
^§Mfq^  ^t  fleams  ^Cjurc^ly  possible  to  deny ;  and  this  notion  seem^s 
t9  li^  cpap^me^d  by  tlie  o^  law  in  the  case  of  feqfTmeAts,  where* 
f^Odr4iagto  l^itlleton,  <(0  if  livery  was  wanting,  and  the  feoffor 
notfvUM^odjlPg,  delivered  the  deed  to  the  feoffee,  be  might 
Jffftfi^  9^  9fif^9y  f^t  ^hp  will  of  the  feoffor,  delivering  of  the  cjecd 
MM'g  qpni^rujed  ^4o  fi  permission  to  occupy,  although  the  de^ 
^ul^  f^qi  op^r^te  so  as  to  pass  the  interest  intended  for  ^aAt  of 
Jiy^ry.  With  respect  to  the  principal  point  in  Kirtland  v.  Poun* 
jii^t^  the  p^opeyr  rj^tf^y  in  such  c^es  seems  to  be  in  a  court  pf 
i^ifity,  wki^\^  wiUy  upiOJp  the  motion  pf  the  vendor,  aet  an  oc« 
^pfU^on  r^  on  t^e  premises,  if ^o  money  has  been  paid ;  a,nd  if 
jfi  flepo^t  h^  bean  p^d,  il.  per  cent,  interest  on  the  depos.it  will 
^  d^fi^/itfi^  p^t  of  such  rent,  (e) 

It  }^  1^(4  nec^^ry,  hps^ever,  in  th/e  form  of  potion  used  in  thf9 
f^W  J#i^  ^iUf4^  tiiajt  the  precis  Xi&lation  of  lan^dlord  and  tepaiit 
.^o)^l(^  j^  junde  put,  if  ^ere  be  in  poijit  of  iapt  an  o.wner8hip  o;i 
i^  p^,e  hand,  and  an  occi^p^ion  on  the  other.  For  in  a  recent 
V^iK/)  where  it  appeared  that  the  defendant  had  agreed  to 
A^l  .soyme  fr^i?hoJd  property  to  A.,  and  A.  immediately  after* 
jip^ai^fis  sold  t^  property  by  public  auction  in  lots,  of  one  of 
^,hic|i  loits  the  plaintiff  became  the  purchaser,  and  took  posses* 
jiif^i,  and  afterwards  the  original  vendor  (the  defendant)  refusing 
tp  per(iQtrm  his  contract,  A.  brought  a  suit  in  equity  for  specific 
Pf  cfoTJOii^Qce,  jp^^ing  ivhich  the  defendant  obtained  possession 
jfr.Gtm  the  pJ9.j[ntiff,  on  a  coisrepresentation  that  A.  had  failed  in 
bjjsi  sv.it, — ^pon  A.'s  ultimately  si^cceeding  in  equity,  it  was  held 
th^t  the  plfiintiff  migihl  maintain  the  action  for  use  and  occupa« 
ti^n  jBg§Jt)st  the  defendant  (the  original  vendor)  for  all  tbo  time 
dffrULg  ^  hich  he  held  the  possession  so  obtained  from  the  second 
pvirchaoer.  The  cause  was  tried  before  Mr.  Justice  Holroyd, 
miffifi  that  ^e;{grned  judge,  folding  that  the  action  could  not  be 
^ajntf^^ied  under  t(ie  circ^mstance8  disclosed  in  evidence,  nojn* 

(c)  Right  d.  Lewis  v.  Beard,  13  Etst.  618.     Dyer   v.    Hargreave,    10  Vw. 

«M).  505. 

(A  SMt  SS.  (/)  Hull  V,  Taughao,  6 Pri€e,Kxch. 

(e)  SmyUi  s.  Llojrf,  I  ffj^  Qx-U.  Rf p.  157. 
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suited  the  plaintiff.  The  court  of  exchequer  set  aside  the  non- 
suit, upon  the  principle  before  stated.  In  this  case  Baroli 
Graham  observed,  that  in  questions  which  have  reference  to  the 
act  of  parliament,  (g)  it  was  quite  clear  that  a  distinct  relation- 
ship of  landlord  and  tenant  should  be  established  :  but  this  case 
might  stand  on  principles  of  common  law,  as  recognized  by  all 
the  cases,  both  old  and  new.  My  difficulty,  said  his  lordship, 
has  been  to  reconcile  that  rule  with  the-  case  of  Kirtland  v. 
Pounsett,  where  the  Chief  Justice  has  certainly  expressed  him- 
self very  strongly  against  the  implication  of  an  assumpsit,  where 
it  was  not  in  the  contemplation  of  the  parties.  Wood,  B. 
Yaughan  (the  defendant)  got  possession  bj  the  effect  of  a  misre- 
presentation of  the  state  of  things  as  between  him  and  A.  Whe- 
ther there  was  fraud  in  that,  or  only  a  mistake,  makes  no  differ- 
ence. It  was  in  fact,  by  the  permission  of  the  plaintiff,  that  he 
was  let  into  possession.  Then  the  contract  between  the  defend* 
ant  and  A.  was  at  length  discovered  not  to  be  at  an  end,  but 
to  be  still  in  force  against  the  defendant ;  and  he  accordingly 
once  more  delivers  up  possession  of  the  land,  and  executes  a 
proper  conveyance.  Then  the  plaintiff  makes  this  demand  for 
use  and  occupation ;  and  the  defendant  resists  it  on  the  ground 
that  there  was  no  agreement  between  him  and  the  plaintiff  to 
hold  on  such  terms  as  would  entitle  him  to  maintain  this  action. 
Will  the  law  permit  such  a  defence  ?  Certainly  not :  for  it  im- 
plies in  such  a  case  a  tacit  promise  that  he  will  satisfy  the  plain- 
tiff for  the  use  and  occupation  had.  The  form  of  the  declaration 
in  this  case  is  material;  and  as  this  has  been  drawn,  laying  the 
holding  by  permission  and  sufferance,  it  is  sufficient  to  meet  the 
facts  in  proof  in  the  present  instance,  and  to  maintain  the  ac- 
tion which  has  been  properly  founded  on  these  circumstances. 
,  The  sufferance  is  alleged  and  proved.  He  was  suffered  to.  take 
possession  in  consequence  of  a  mistake  certainly :  but  when  that 
mistake  is  discovered,  the  defendant  must  do  the  plaintiff  justice. 
In  this  case  it  must  be  confessed,  the  decision  of  the  Court 
met  the  justice  of  the  case;  and,  as  it  was  peculiar  in  its  circum- 
.stances,  no  general  rule  was  violated :  but  it  ought  to  be  ob- 
served, that  the  doctrine  of  an  equitable  title  prevailing  in  this 
form  of  action  bears  no  analogy  to  the  case  before  the  Court, 
but  is  founded  upon  a  very  different  principle.    In  this  case  the 

(js)  Set  post,  tit*  Use  and  Occapation. 
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equitable  title  was  allowed  to  prevail  against  the  legal  title: 
but  in  ordinary  cases  the  law  merely  gives  a  preference  to  the 
person  possessing  an  equitable  title,  not  against  the  person  pos« 
sessing  the  legal  title,  but  against  a  person  claiming  possession 
under  such  equitable  title  as  tenant. 

If  the  contract  be  rescinded,  the  possession  of  the  vendee 
seems  to  bear  a  strong  resemblance  to  that  of  a  tenant  at  suf^* 
ferance.  So  if  the  contract  of  sale  is  conditional  upon  the 
vendee's  paying  the  consideration  within  a  limited  time,  and  he 
fail  to  do  so,  the  vendee  is  nothing  more  than  tenant  at  suffer- 
ance,  and  may  be  ejected  without  notice,  (h) 

If  a  man  enter  upon  the  occupation  of  premises  under  an 
agreement  for  a  lease,  it  is  clear  that  an  action  for  use  and  oc- 
cupation will  lie,  because  it  cannot  be  supposed  that  the  lessor 
has  received  an  equivalent,  as  in  the  case  of  vendor  and  vendee^ 
of  which  he  may  make  profit  in  the  way  of  interest  to  counter- 
balance the  los9  of  the  profit  of  the  land :  but,  in  the  point  of 
view  in  which  we  are  now  considering  the  subject,  there  is  no 
distinction  between  the  two  classes  of  purchasers ;  namely,  the 
purchaser  of  the  whole,  and  the  purchaser  of  a  qualified  in- 
terest only  in  the  premises,  such  as  a  lessee  may  be  considered 
to  be. 

In  Hegan  x^.  Johnson,  (t)  the  tenant  had  been  admitted  to  the 
possession  under  an  agreement,  and  had  been  in  possession  for 
three  quarters  of  a  year.  The  landlord  distrained  for  rent,  by 
which  conduct  be  must  be  considered  as  having  assumed  the 
existence  of  a  tenancy,  and  the  tenant  brought  the  usual  action 
of  replevin  in  which  the  point  of  tenancy  arose.  The  Court 
asked  whether  (the  lessor)  could  distrain  at  all  under  such  an 
agreement.  The  occupier,  they  said,  certainly  did  not  become 
tenant  from  year  to  year  at  the  beginning  of  the  first  month,  or 
first  three  months :  for  clearly  at  any  time  before  the  end  of  the 
first  year,  if  a  lease  had  been  tendered  to  the  occupier,  and  he 
had  refused  to  execute  it,  the  lessor  might  have  ejected  him 
without  any  notice  to  quit ;  and  if  be  had  executed  it,  he  would 
thenceforth  have  held,  not  under  the  supposed  demise,  but  under 
ihe  lease.  When  a  person  is  so  foolish  as  to  enter  upon  the 
premises  under  an  agreement  for  a  lease  without  a  stipulatioOi 

(ik).Doe  a.   Ucion   v.    Sayer,   9         (0  tTaimt.  14S. 
Campb.  S. 
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that  in  case  ho  lease  ii  executed  he  kMll  Hold  fbf  dtie  yeibr  tl^N 
tain  if  he  does  not  execute,  the  landlord  may  tul'n  him  out^itb- 
out  notice.  The  effect  is,  the  lessor  caiinot  distrain  for  the  rent ; 
he  must  bring  bis  action. 

Upon  this  case,  Sir  W.  D.  Evans  observes,  that  (tbm  Whk't 
has  passed  in  other  cases,  the  pf opositioti  that  th&  t^tiant  might 
be  ejected  without  notice,  must  be  understood  only  t6  m^^ik 
without  notice  of  six  months,  and  not  without  anv  notice  at  alt. 
Taking  the  proposition  in  this  qualified  sehse  as  correct,  find 
the  doctrine  of  it  seems  essentially  involved  iii  the  decision  of 
the  case,  the  tender  of  a  lease  would  be  immaterial  as  a  4ua#« 
tion  of  law,  the  legal  interest  being  only  an  estate  at  will ;  dnd 
a  court  of  law,  according  to  the  present  coiirs^  of  practice, 
eould  dot  advert  to  the  equitable  remedies  of  a  suit  tot  specific 
performance  and  injunction.  But  it  tnay  be  a  qd^tioh  Whether 
the  tender  of  a  lease,  and  a  refusal  to  execute  it,  would  tiof^ 
under  the  circumstances,  ailiount  to  a  determinatibn  of  thfe  WiH, 
and  turn  it  into  an  estate  at  sufferance,  in  which  ease  thfe  iii« 
ference  would  be  right,  that  the  tenant  might  be  ej^i^ted  i^rith- 
out  notice. 

It  is  a  clearer  case  where  (k)  a  man  gets  possession  of  A  housi 
without  the  privity  of  the  landlord,  and  afterwards  they  ^nt^i: 
into  a  negociation  for  a  lease,  but  differ  about  the  terms,  that 
there  is  no  tenancy  :  for  here  the  first  occupation  was  unautho- 
rized; and  the  contract  being  rescinded,  the  possession  contintM 
to  be  unauthorized,  and  may  be  treated  accordiiigly.  It  Miay 
further  be  observed,  as  an  inference  from  the  abovementidn^d 
case  of  Flegan  v.  Johnson,  that  there  seems  to  be  no  groUhd  fbt 
consideriug  SQch  an  occupation  undet*  an  agreement  aft  ahy 
thing  more  than  a  tenancy  at  will,  even  after  the  actual  {my- 
ment  of  rent ;  because,  when  the  circumstanced  und^  Which 
such  payment  was  made  are  disclosed,  they  repfel  tfie  itiftk^ili^b 
which  prfiwdy&cw  would  arise  from  that  circuih^ttfhc^. 


When  after  the  istatute  de  ianis  th^  feudal  pd^ibflit^  Hf  i%« 
verter  after  d  gift  in  iail  waft  cohvferted  ifito  an  absdltlttft  re«- 
t«n*sion  in  the  donor,  the  policy  of  the  feudal  la^  dbltg^  llfb 
tenant  in  tail  io  perform  the  same  aervicei  to  the  dmlftr  for 

(A)  Doe  d.  Knight  v.  Qaigley,  8  Caropb.  505. 
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irtrbich  the  donor  was  answerable  to  the  lord  paramount.  But 
the  law  never  made  the  same  implication  on  grants  for  lives  or 
years;  and,  therefore,  if  the  lessor  makes  no  reservation  of  ser* 
vices,  the  law  exacts  none,  except  fealty,  which  every  tenant 
liaving  B  determinate  interest  in  land  must  do,  if  required,  as  a. 
manifestation  of  tenure.  It  is  no  longer,  indeed,  the  practice, 
to  exact  it :  but  the  title  to  fealty  still  appears  to  remain,  and 
ibr  compelling  the  performance  of  it  the  law  has  provided  the. 
remedy  by  distress,  which  is  an  inseparable  incident  to  all  ser* 
vices  due  by  tenure ;  and  in  the  case  of  fealty  cannot,  as  it  is 
said,  be  excesMve.  (/)  It  will  follow,  therefore,  that  a  rent,  or 
as  it  is  sometimes  called  a  rent  service,  not  because  a  rent  is  a 
service,  but  because  it  is  in  lieu  of  service,  is  not  a  necessary 
part  of  leases  for  lives  or  years,  considered  with  reference  to 
the  principles  of  tenure :  neither  is  it  so  with  respect  to  mu* 
tuality  of  contract;  for,  from  favour  or  for  valuable  consideration 
given  at  the  time  of  making  the  lease  by  way  of  fine  or  foregift, 
leases  may  be  made  without  reserving  any  rent.  Rents,  how- 
ever, have  been  considered  at  all  times  a  convenient  mode  of 
apportioning  the  payment  of  the  consideration  agreed  to  be 
given  by  the  lessee  for  the  enjoyment  of  the  land.  In  the 
<ase  of  leases  by  the  crown,  and  all  corporate  bodies,  it  is  usua) 
to  give  the  tenant  in  possession  the  option  of  renewing  upon  tb^ 
payment  of  a  fine,  without  varying  the  rent  at  each  letting  :  th^ 
reserved  rent  has  accordingly,  in  such  cases,  obtained  the  ap^ 
pellation  of  the  ancient  rent.  Where  no  fine  is  paid,  and  the 
premises  are  let  at  the  full  rent,  which  the  tenant  is  capable  of 
affording,  the  rent  is  called  a  rack-rent*  (m)  The  improve4 
rent  is  only  a  term  in  common  parlance  to  denote  either  that 
the  old  rent  has  been  raised  or  improved,  or  that  the  rent  re- 
served on  an  underlease  is  greater  than  that  which  the  lessee 
|iajrsto  the  original  landlord:  and  the  lessee  in  such  case  is 
said  to  be  the  owner  of  the  improved  rent. 

Renti  being  in  the  nature  of  services,  is  said  technically  tQ 
irisue  only  out  of  corporal  hereditaments ;  because  the  only 
reoledy  giveli  by  the  feudal  law  for  default  of  services  was  bjf 
disti^ss,  and  distfess  could  only  afect  corporeal  hereditaments*. 
In  process  of  time,  however,  it  became  convenient  to  grant  in* 

(I)  Ce.  Uitu  0$.h.  n.5.  SillL  Uet         (l»)  Wood's  insU  1S4. 
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corporeal  hereditaments  by  way  of  demise :  rents  were  reserved 
on  such  contracts ;  and  althous^b  they  could  not  be  said  to  issue 
out  of  the  hereditameutB  granted^  an  action  of  debt  was  per- 
mitted for  rent  arrear  on  such  leases.  (;»)  Advowsons,  com- 
mons,  (a)  tithes,  (p)  liberties,  fairs,  markets,  franchises,  and 
other  things  of  a  like  nature,  are  frequently  demised,  and  an- 
nual payments  for  the  engagement  of  them  have  acquired  the 
denomination  of  rent*  All  corporeal  hereditaments  have,  there- 
fore, always  been  the  proper  subjects  of  demise :  incorporeal 
hereditaments  also,  where  they  have  been  appendant,  appur- 
tenant, or  incident  to  corporeal  hereditaments,  have  also  been 
always  deemed  demiseable,  together  with  their  principals,  al- 
though the  rent  could  issue  only  out  of  the  corporeal  heredita- 
ments to  which  they  were  annexed.  But  in  modern  times  in- 
corporeal hereditaments  may  be  considered  demiseable  in  gross, 
with  some  few  exceptions. 

Commons,  for  instance,  admit  of  some  distinctions.  A  common 
mi(y  be  appendant,  as  well  as  an  advowson :  but  although  an 
advowson  appendant  is  severable,  and  may  be  granted  in  gross, 
a  common  appendant  which  is  of  common  right,  and  peculiar  to 
arable  land,  is  not  so ;  for  it  was  given  by  the  law  for  beasts 
which  serve  for  the  maintenance  of  the  plough,  as  horses  and 
oxen,  and  to  dung  and  compester  the  land  as  kine,  sheep ;  and, 
consequently,  none  can  have  common  appendant,  but  he  only 
who  has  the  land  to  which  such  common  is  appendant.  But 
there  seems  to  be  no  objection  to  the  occupier  of  land,  or  a 
messuage  to  which  common  is  appurtenant,  granting  it  in  gross 
for  life  or  years :  but  a  common  appurtenant  for  all  beasts, 
levant  and  couchant,  seems  to  be  inalienable  from  the  land,  be» 
cause  the  condition  which  limits  it  is  inseparable  from  the  oc- 
cupation of  the  land  to  which  it  is  appurtenant.  Commons  in 
gross  may  be  demised  in  the  same  way  as  all  other  incorporeal 
hereditaments  in  gross,  (q)  Common  pur  cause  de  vicinage  can- 
not be  considered  as  grantable  :  for,  in  effect,  it  is  only  an  ex- 
cuse for  trespass  in  uninclosed  countries,  and  is  not  founded  on 
any  kind  of  right.  One  person  may  enclose  against  another, 
though  such  a  common  has  existed  time  out  of  mind ;  and  it  can 

(n)  Bro.  tit  Lease,  110.  (p)  The  Dean  and  Chapter  of  Wind- 

(0)  Whiteman  v.  King,  2H.  Bl.  4.  sor  v.  Gover,  SSaund.  SOS. 

SSalk.  94.  (9)  SSalk.  94. 
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only  happen  where  beasts  escape  from  one  person's  land  into: 
another's  by  reason  of  vicinage.  Offices  also  admit  of  some  disr 
tinctions.  Those  of  a  pablic  judicial  nature,  and  to  which  the 
personal  character  and  capacity  of  the  individual  exercising  it 
is  the  sole  qualification,  cannot  be  exercised  by  deputy,  aivi 
consequently  are  not  grahtable  to  any  other  person.  There  are 
other  offices  of  great  trust,  but  of  a  ministerial  kind,  which  can- 
not be  granted  pur  autre  vie,  or  for  years,  on  account  of  the 
numerous  inconveniences  which  might  be  occasioned  to  the  public 
by  the  death  of  the  lessee :  but  grants  of  such  last  mentioned 
offices  for  the  life  of  the  grantee,  or  for  years,  determinable  on 
his  life,  with  a  condition  that  he  shall  exercise  the  office  in  per^- 
son,  seem  not  to  be  liable  io  the  same  objections,  (r)  In  this 
•  way  the  offices  of  custos  brevium,  chirographer,  clerk  of  the 
pipe,  of  the  king's  silver,  or  of  the  crown  office,  reinembrancer, 
or  chamberlain  of  the  exchequer,  prothonotaries  in  the  several 
courts  of  justice,  may  be  granted*  The  same  restriction  will 
apply  to  the  office  of  warden  of  the  Fleet,  or  any  other  gaoler- 
ship,  (s)  The  office  of  goaler  to  the  Gatehouse  prison  in  West-- 
minster  was  formerly  considered  an  exception.  The  dean  and  » 
chapter  of  Westminster  were  the  immediate  grantees  in  fee  of 
the  crown,  and  were  perpetual  gaolers  themselves  :  and  it  was 
their  practice  to  lease  for  years,  taking  a  security  at  the  same 
time  from  the  lessee  for  their  own  indemnity.  The  Gatehouse 
prison,  which  was  situated  in  the  sanctuary,  Westminster,  has 
long  ceased  to  exist ;  and  the  bridewell,  Tothillfields,  has  been 
substituted  in  its  place.  (/)  The  office  of  marshal  of  the  Marshal- 
sea  of  the  King's  Bench  having  been  revested  in  the  crown  by 
the  Stat.  87  Geo.  II.  c.  17.  is  by  that  act  made  inalienable  by 
the  patentee  of  the  crown.  The  same  statute  has  extended  the 
restriction  to  all  inferior  officers  in  that  prison. 

It  appears  by  the  recital  of  the  stat.  S£dw.  III.  c.  18.  that  it 
was  anciently  the  practice  to  assess  the  different  counties  in"* 
England,  to  a  certain  farm  or  payment,  for  which  the  sheriff  was 
mecountable;  and  the  hundreds  and  wapentakes  were  included  in 

(r)  Phelps   V.  Wincombe,    1  Roll.  Sutton's  case,  6  Mod.  57.    Meade  «. 

Hep.  874.  Ellis  v.  Ruddle,  SLev.  151.  Lenlhall,  Cro.  Car.  5S7.     Rex  v.Len* 

Nelson's  case,  1  Freem.  4SS.   See  also  thall,  SMpd.  U5. 

sUL  5  ft  6  Bdw.  VI.  c.  16.  s.  8.  .     (0  Rex    v.    Lady  .  Broughton*.  X* 

.    (t)  RejQolds*s  case,  9  R#p.  95.  a.  Jl«ym.  816. 


m  inviumucTicm. 

tfM  BmmkfM^t^  M  parceb  of  their  ratpadtire  ««uii4ie(i«  TIm 
«li0rHF  likdwise  fireqHently  made  a  profit  by  letting  kie  county 
or  the  hailityiokt  of  himdnids  and  wapentakes^  a(  an  increased 
fhrai  3  httt  by  the  slat  J4Edw.  III.  s*  1.  c.  9.  it  was  provided  that 
the  sherifi  Aould  hold  the  wapentakes  and  kundreds  in  their 
own  kands,  and  put  in  such  bailiffs  and  hnndredors,  having  lands 
within  the  bailtwieks  and  hundreds,  for  whom  they  w6uld  an* 
sw^r }  and  if  they  would  let  tiny  hun(fa*eds,  bailiwicks,  or  wapen* 
tahta  to  fanti^  they  should  let  the  same  at  the  ancient  rent,  wtth« 
tat  any  iacraase*  It  ha^  however,  been  provided  since  that 
tiaae  by  the  stat.  S3  Hen.  VI.  c.  10.  that  no  sheriff  shall  let  to 
fiirin  in  any  manner  his  county^  nor  any  of  his  bailiwicks  or  wapea* 
takes ;  and  on  the  principle  of  this  statute  Lord  Hardwieke  re* 
fiifeed  to  permit  the  keeper  of  a  hoase  of  c(ftTeeti<Hi  to  assign 
over  th^  profits  and  fees  of  his  oflke,  observing  that,  although 
this  statute  mentteosd  only  sheriflb,  it  extendi  to  aU  such  mis- 
thief9.(a) 

On  the  other  hand,  the  king  tsannot  gralit  a  hundred  ap  as  to 
MOlude  the  eberiif  from  execati^g  his  ofice  Und  dnty  of  she* 
HK  in  e*eaating  writs  in  his  county.  The  pe^y  leets,  and 
eeurts  baron  of  hundreds,  were  originally  derived  out  cf  the 
sheriff's  county  cooit  or  tourb,  which  had  consequently  a 
ganeral  supertntendance  over  them,:  but  since  hundreds  were 
aomidered  aft  of  common  right  belonging  to  the  king,  inde» 
pendant  of  oouotfes,  the  king  made  grants  of  them  in  feeaimplo 
for  life  Or  yearlu  By  the  statute^  however,  of  2  Edw.  ill.  c  12. 
all  Iiaftd4*ed6  l«t  to  farm  by  the  then  kfaig  for  life,  or  otherwisei 
were  annexed  ngaia  to  the  counties;  and  it  was  thetl^y  declared 
that  they  liioald  not  be  severed  from  them  fbr  the  Ofture ;  and 
by  It  subsequent  statute  (jr)  all  kandrede  and  WHpentekes  whidh 
had  been  severed  from  their  respeolive  eounttest,  except  aiich  as 
bad  beM  befbr^  tWttiilie  granted  in  tee  eisiple,  ^ere  rejoiked 
to  tbi  mmte  noontf  OS.  (^) 

1 A  a  latie  ctt9^  <t)  an  aftsigamcnt  to  trsfeteaii  of  all  iha  odMdft- 
mMts  And  iMNifits,  wbich  dm*ing  Ae  life  dT  A.,  and  hiaeoiitiMiiiff 
to  hold  the  office  of  clerk  of  the  peace,  should  arise  in  respect 
of  such  o&ce,  after  deducting  the  salary  of  his  deputy  ttpon  trtiat 

(«)  Melhwold  v.  WeAaMk,  S  t(it.        f^  Stmt  14  Mm.  III.  a  1.  c  a, 
fss.    to  n&lkoliae  V.  IrwiH)  Fertes.         (^)  4  last.  867. 
S6S.  ^)  Mhi<lrr.Hite>k9cod,#B.i^S. 


fbl-  tr«ai«&rtf5  ua  tmk  urn  to  tl»^  to  p^y  (M  lurj^ivri  td  j&;,  WM 
held  to  be  invalid.  It  was  not  contended  ilial  f^  69tti  WM 
IftfeaM^ :  but  tt6A  l&e  d^i^i<)n  df  the  C^\xvi  (fe^  cdf«tfiiiit«  to 
A^  Vlce-GMhcellof ,)  it  ri^y  be  i^ftf  rfed  thai  tiej  thougfht  tRef d 
I^Ad  no  di§tlndtfO]|  b^tW^^li  the  M\e  df  th&  6ffi6«,  And  the  k^i^A^ 
i6eiit  ^fllilf  t^bfits.  t'hd  office  oFclerk  df  tli^  peilce  is  regUUtetf 
by  two  ^Mote§.  The  st^t.  37  tl^n.  YIII.  €.1.8.  9.  giies  fhd 
ftdtfiinati6Ji  of  derks  of  the  peace  td  thd  eiiiio^  YotUloHirfi :  afad 
by  the  Bikt.  1  W.  and  M.  c.  91. 6.  5^  a  fe^idetK^e  in  the  ebunty  iA 
tequired ;  feind  by  both  it  is  dhaeted  thai  the  office  liihiy  hk  t±€^ 
%WtA  by  deputy^  td  be  afi^roved  by  the  euitd§  rctutof-mn. 

Where  an  office  is  hot  of  a  public  tiature,  there,  although  it  ih 
i  j«iditiiLl  dffic^,  such  as  the  stewardship  of  a  court  leet,  H  lea^d 
ftr  yelirs  of  sUch  an  offifce,  determinable  bn  the  dd^ih  of  the  Iki^b^ 
baibdeii  hdld  good,  (a)  AfoHioriy  su^h  dfficds  ds  do  ii6tc6ncdyil 
did  Adfhiliiiitration  of  justice-,  but  Whiih  odiy  rd^dli-e  <ifititiu&l  ^ill 
UlA  diligdtlcdj  mdy  be  irt)  grliiltdd^  6r  for  life  or  years,  absdiiltdly, 
Iteeatfed  th^y  ftiay  bd  #dll  eitetcisdd  by  dej^nty.  (6) 

Hel'dditbi-y  offices,  dttd  dimities  g^ktated  by  ihd  tfbwn,  hOiiotU 

dMIel^  dt  d^  a  fetrahl  of  sdirVices^  dre  fttdrely  {idtdohU,  dtid  at^  fadt 

klidtadUd  by  thd  grc^nted,  dltbddgh  tbdy  dotae  tilidet*  thd  dendthtMfb- 

tidn  df  h^i^ditathent.    The  dignity  df  ddrl,  indded,  bdd  b^dd  Oib 

ddteMnindd  to  he  h  tdnemetit,  oii  addouftit  of  its  Irdlktidd  Xb  thd 

earldom  \  {t)  the  orl^idal  mdde  of  cr^aif n^  Whidii  \¥ds  by  dh&f  tdt*, 

granting  him  the  third  penny  of  thd  edrltfom  of  cdiiHty  iVbtA 

which  be  ddrivdd  hife  title,  <ii)  ihd  cduhtids,  as  Mt  bdeil  dlfeUdly 

iiidntidned^  bding  at  that  tim^  Assessed  at  d  bdrtain  fitrtn  vft  pdy- 

inent  to  Ibd  kiki^.  (^ )  The  dncidnt  land  hodoui^^  or  bardni^  al.^6 

ibight  be  dalled  tedements,  of  Whibh  kihd  of  digdity  bhly  odd  r^- 

riiains  at  the  present  day,  int.  the  earldom  of  ArUiiddl,  attatfhdd 

td  the  honour  and  castle  bf  Afutodel,  id  Sndsek,  and  dnjdyefl  by 

the  duke^  of  Korfblk.    Bui  joined  the  cdltlbrHHg  a  dignity  id  tth 

dct  df  fdgality,  sueh  digtittids  tieddi  ficrt  to  be  dliedabld,  4oti(((k 

thdy  hftrd  ioinelhing  of  d  cdr^oreal  iiatnre.    It  is  alradsl  adj^f* 

fluous  to  kdd,  the  darts  df  Ai*dfiddl  mdy,  like  dlhdt*  p^opHdtlM«, 

iMid  tlie  pbasesiibiM  \af  thdr  barony  for  the  purpbsd  df  af  i^itUl- 

(«)  Homrd  v.  Wood,  2  Lev.  846.  (c)  Nerirs  case,  7  Rep.  tt. 

(h)  Jones  v.  Clark,  Hard.  46.    Veal  (if)  Mad.  Bar.  Angl.  137. 

«.  Prior,  Hard.  351.  The  City  of  (e)  Stat  SEdw.  IlL  c.  19. 
Londoo  V.  Battoo,  Styl.  857. 
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ture  and  good  husbandry,  without  any  licence  or  permiasioir 
from  the  crown.  (/) 

Although  goods  and  chattels  are  said  to  be  demiseable,  the 
term  seems  to  be  rather  inapplicable  to  such  contracts.  Since, 
however,  in  the  leases  of  farms  and  houses,  it  has  been  found 
convenient  to  include  the  live  stock,  and  the  farming  imple«r 
ments  on  the  land,  and  the  furniture  or  other  chattels  attached  to 
the  house  in  the  contract,  they  have  acquired  to  a  certain  degree 
demiseable  qualities  ;  yet  the  interest  which  passes  to  the  lessee 
is  extremely  different  from  that  which  is  transferred  by  a  lease 
of  lands,  houses,  or  other  hereditaments.  .  Although  the  lessee 
has  only  the  use  and-  profits  of  such  moveable  chattels  during 
the  lease,  and  is  restrained  from  selling  or  giving  away  any 
part  of  them  during  the  term,  yet  the  lessor  is  considered  as 
having  a  reversionary  interest  of  so  precarious  a  nature,  that  it 
is  accounted  in  law  a  mere  possibility.  No  lease  or  grant  can 
consequently  be  made  of  them  after  a  lease  in  possession;  and^  in 
the  case  of  live  stock,  the  absolute  property  of  such  as  die 
vests  in  the  lessee,  as  well  as  all  the  young  ones  coming  from 
them,  such  as  calves,  lambs,  knd  other  produce,  which  are  coor 
sidered  as  profits  severed  from  the  principal  in  compensation  of 
the  rent  paid  by  the  lessee :  neither  is  the  succession  of  young 
ones  to  be  resembled  to  the  succession  of  members  in  a  corpora* 
tion^gregate;  for  the  lease  being  a  demise  of  certain  individual 
cattle,  the  possibility  of  reverter  when  they  die  is  at  an  end.  In 
the  lease  of  stock,  with  the  lambs,  calves,  &c.  accruing  during 
the  term,  at  the  end  of  the  term,  the  increase  shall  belong  to 
the  lessor.  So  in  the.  case  of  a  lease  of  dead  goods,  if  any  thing 
is  added  by  way  of  reparation  or  ornament,  the  increase  will 
belong  to  the  lessor,  (g)  In  the  lease  of  houses,  with  the  goods 
they  contain,  it  is  usual  to  annex  a  schedule  of  the  articles  to 
the  lease,  and  to  insert  a  covenant  ii)  the  lease  from  the  lessee 
to  redeliver  those  specific  articles  ;  and  without  such  A  covenant 
a  lessor  is  said  to  have  no  other  remedy  for  the  recovery  of 
them  after  the  lease  ended,  but  trover  and  detinue.  (A) 

(/)  See  Mad.  Bar.  Angl.  23.  (k)  Wood  and  Foster's  case,  6odb. 

{g)  Wood  V,  Ash,  Owen  139.  US.    Spencer's  case,  5  Rep.  16.  b. 
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ON  THE  QUALIFlC/kTIONS   OF  LESSOR  AND  LESSEE. 

IN  the  present  Chapter,  it  is  my  intention  to  consider  the 
qualifications  which  the  law  requires  in  the  contracting  parties 
to  enable  the  one  to  grant,  and  the  other  to  accept  the  lease. 

The  power  of  the  lessor  includes  two  considerations ;  one  of 
which  is  preliminary  to  the  other,  1.  It  is  necessary  to  inquire 
what  are  the  requisites  to  enable  him  to  grant  at  all.  S.  What 
quantity  of  interest  the  nature  of  his  estate  enables  him  to 
grant.  If  he  has  do  power  legally  to  grant  at  all,  this  affects 
the  leade  ab  iniiio^  and  makes  it  void  altogether,  even  against 
himself,  except  in  some  particular  cases,  which  shall  be  men- 
tioned. If  his  interest  be  limited,  or  his  power  defeasible,  a 
lease  is  only  void  or  voidable  on  the  event  of  his  interest  de- 
termining before  the  expiration  of  the  lease,  or  on  the  extinc- 
tion of  his  right  to  the  estate  by  the  establishment  of  another 
person's  better  title. 

1.  Freehold  leases  at  the  present  day  may  be  created  either 
by  some  conveyance  operating  by  force  of  the  statute  of  uses, 
in  which  case  livery  of  seisin  is  not  requisite;  or  it  may  be  made 
in  the  old  way  at  common  law,  by  feoflFment  and  livery  of  seisin. 
In  the  first  case  the  lessor  must  have  a  seisin  of  the  fireehold, 
because  no  minor  interest  is  sufficient  to  serve  the  uses ;  and 
in  the  other  case  the  livery  of  seisin  requisite  to  a  feoffment  will 
of  itself  work  a  disseisin  if  the  lessor  previously  had  no  right  to 
the  freehold ;  so  that  in  all  cases  a  freehold  lease  implies  a 
seisin  of  the  freehold  in  the  lessor,  either  tortiously  or  by  right. 
But  for  the  creation  of  a  lease  for  years,  oiP  at  will,  nothing 
more  is  requisite  than  that  the  lessor  should  have  the  posses- 
sion. The  possession  for  a  single  day  will  enable  him  to  make 
a  valid  contract*for  years :  (a)  but  without  such  a  possession  the 
lessor  will  be  just  as  much  liable  to  an  action  on  the  stat.  32  lien. 

[o)  Wilson  r.  Field,  Cas.  leu>p.  Uojt  dd5. 
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VIII.  c.  9.  against  the  selling  pretended  titles  for  making  a 
lease  for  years,  as  for  any  greater  efstate.  (b) 

Where  one  intrudes  on  the  possession  of  a  fanner  of  the  king, 

althouil^h  the  king  is  not  put  out  of  the  freehold,  yet  the  term  is 

turned  to  a  right,  and  t^e  ^pjtruder  ^my  make  a  lease  for  years, 

upon  which  his  lessee  may  maintain  ejectment,  (c)    Such  a  lease 

is  good  against  all  except  him  who  has  right,  on  account  of  the 

respect  which  the  law  always  pays  io  the  notoriety  of  apparent 

possession ;  the  right  to  the  possession  being  always  primd facie 

ia  the  pei«»n  hurmg  ike  ^tual  pos^t^siop  tilUi  the  au^trfi-y  be 

Aemq.    So  a  daeaeitor  or  9tli^r  Wiprongr4per  ^^j  Jf^\/f  ft  1^*^ 

for  liii  mr  yean,  whiA  idbaU  be  good  ^^aiii^tt  al^  ll^e  Wj^\pl4^  e;(- 

•cept  thjB  diaamse,  l>ecaus#  A0  4meiMf  ha#  .9  rig^fiil  ,fi^e^old 

smd  foafiefuoa  -agaiast  all  but  th^  ^ifssiei^ae.  (d)    Qu^  )|t  ^i)l 

-follow  likeviaa  that  ihfi  rightfid  QWfH'i'  i^nnot  ii|a)£e  9  lea^a 

w0ither  far  life  mr  ^reaiPs,  vkep  he  is  o|it  qf  p^s^e^sipn.     {f,  4^/^ 

4bpe,  a  ^Uas^iaee  intuBilird  to  m^  a  Iw^j  j^e  inps^  /e^^er  ^  ^- 

^llmrj^  aAolher  to  «|Ktar  io  jii^  9p«i^;Ai)d  |^  ini;ust  ip^l^e  ,tli^ J|HMffr 

dttdng  tlie  420iiAi»u9a€e  of  hifi  pfm^mof^ '  jfor  if  there  if  ffp 

aeival  ^KpulsiMi  jof  Ihe  4i8»tiiAP,  /9r  if  Hb^  4¥^$or  regi^Q  ffj^ 

^••ssion  haiorB  the  eKeadiw  /of  .the  }.e«^,  t^s  pri^l  pp^r^tip  g9  a 

«Mr  ^iiaeisiD,  and  thus  4he  aeisin  fmi  potfiafaaioB  r^quisitp  n^i^l 

'be  wanting  at  die  time  of  making  a  l^^se.  (e)    The  heir,  ip4/^^% 

after  the  death  of  his  ancestor,  may  make  a  lease  belbre  aipljuial 

•otiy  i  ^biit  that  ie  because  a  m^iwi  ^nd  pcfiseasion  iip  law  isicast 

opon'bim  iBynediately  aflar  the  Ae^tih  of  his  ancestor,  »^d  no^e 

^baa  ceisip  or  poasosfion  in  fcuct*  Bi|.t if  |i  stjraiiger  entei;?  bj  abate- 

aBent,*liien  Ae  lease  made  after v^r^s  by  the  heir,  |inl^93  ^(!^r 

<aeiiud  .entry  and  poaseasion  taken,  will  be  void,  becauetp  th^  ef%» 

iflf  tnd  posseasioa  in  iact^of  the  str^^g-er  div.esta  the  seisin  9^d 

ywaeasioa  of  the  bair.(/) 

i^t  the  common  law  in  all  fr^ffiyieiits  and  grants  isome  act  m9» 
neoeipary  upon  the  part  of  the  kqfSde  or  grantee  to  signify  ^lis 

(»)  JVirli-lilge  r.  grange,  Piow.  78.  titt  S69.  a.     Viti.  Abr.  Estate  R.  a. 

(^  Th^r9tQD*3  i^Ase,  Ow.  16.    hte  (^)  Jennings  v.  Bragge,  Cro.  Eiiz. 

jp.  Vojris,  Cro.  jfpiiz.  S|i.    Anon.  3  446.    Qo*  Litt  48.  b.    Stephens  r.EU 

J^on,  S06.  pi.  S65.      Leigh's  case,  liott,  Cro.  Eliz.  483.    Doe  d.  Duckett 

Owen.  15.  V.  ^atts,  9  East.  47.  Page  v.  Jourdan,. 

id)  Si jwright  v.  Page,  <}ottidsb.  101.  I  Leon.  188. 

Oerrard  r.  Worari^^  fij.  $1^  jh  ^0.  (/)  S($okj  .«•  Brice»  Moor.  546. 


M7  pQ4P^««ory  right  ioo^ilM  Wfh  fu^pbUM^  f  h»4  if  li^^y  ¥|H|Q 
» li^ftipiMt  b«4  boen  only  wUbip  ¥i^W|  timi  M  wi^boi^t  a^^twJlfr 
f#i«f  ttpop  4)0  lihod  fijiud  iwduAg  ABlk^eff  pf  ll^  aft««l  ii^ifdii 

and  possession  wbilst  there,  no  interest  passed  to  the  Sealfifm 
till  entry  in  the  lif^im^  of  th^  feoffor ;  befpre  ^^  ^179 
t^^fefyre^  the  feoflfoe  cpiil4  auike  ^  leane.  (jr)  So  ik^  Wfter^ 
loffM  can  be  made  by  ^  Ivsiee  till  ^idual  entry  und  pofs^^^ 
talMMi  by  virtue  of  hip  contract  in  all  leases  oiadp  at  tbe  nJK^ 
mon  law  Viibout  the  aid  of  the  statute  of  uses  ^  (Jk)  b^<(a^9^  #1^ 
tual  entry  js  necfiesary  in  ibos^  cases  tp  complete  jtha  tf^Mfifff  f 
^  although  befpre  an  entry  an  intfire^e  tarmini  papfias  tp  ftJif 
lessee,  frhtcb  10  assignable^  ypt  nothing  aabs^uatially  pamif  PJI^ 

^  tba  liM^or  so  ae  to  ¥ast  a  yarticular  ^statp  in  Ibp  Ji^mwi  or 
tp  cfwate  a  nsversjon  in  the  lessor. 

U;  bowevar,  the  ^^onreyimce  to  the  granfep  opeipt/s  by  tbf 
ytflkkite  of  usesy  either  by  transmaiitatiop  pf  possi^Qf,  or  ptb^4- 
wise,  no  entry  is  requisite  to  vest  the  luse  in  tbp  grantpe,  hegmyip 

it  iimf  t]i#  pl^eot  pf  the  «tptiMi^  to  wpar9e4e  ^  aof^ewigr  of 

fmk  <antry;  and  ajtbongh  wme  acw^  pf  pcqMie^pencp  iu  Jiie  ^Mit 
is  seQuiJiitepn  tJie  par.t^  the  ie9«ee,  as  in  9II  ptber  «aaepi,  tin; 
eaercfpa  pf  a  possessory  right  may  woli  lie  cpn^id^r^  Ao  iwpfy  4|« 
If  ^  pouFeyance  be  by  bargain  and  «alp  inroHed,  m)  iegiP 
eaA  be  made  before  inrphueptf  4>eAau«e|  by  tbe  coMrwAion  put 
oi  ibe  statute  (i)  of  inpglment^,  aojthjj^gis  in  ^  b$ifi^i\ee  Aie* 
£}f^  iBFoUnettt;  altbougbaftcxinrolment  tbe  bargain  md  mIp 
ipiU  have  jnejation  ta  the  d^  4o  as  to  avoid  aJll  v^^m^  incMm- 
hipiices  pf  the  JbtBrgaiaoTp  gud.to  entitJe  the  wi^  of  tbp  bi^i^gdiAiip 
tP  idover.{it)  The  staturtef  fif  jip'pliiienits  by  tba  e;Kprep9  4fff- 
ii«  pf  tbeae  statutes  dp  oat  e^taii4  >p  Igpda  jp^MUu  eny  ^y 
bpKoi4gb,  pr  town  corpcpat^  «hei:eia  .tbp  iwypia)  Tepp|\dei3^^r 
ptbnr  oflkersy  ha¥,e  avtbority  tp  iprpi  ,4eed^  ^  ip  tbe  plAf en  m- 
ceptedy  therefore,  the  law  must  be  governed  by  the  purtJirHllff 

(g)  IRq^.  166  A.    Co.  Lilt  48.  b.  Jac.  59,    Dyinoke*9  case,  Cro.  Jac 

(»)]flM.?rfik«.FiU.4:.40.   Msh  49i.    «%sw  ^- t*k«mif*  X>o.  ^lis. 

sUt.  lOjDkfr.  J.ffK^ e-  «•  I-  816.    Isham  v.  Morris,  Cra.  f  V*  W- 

40  StSft.  a?  Pep.  yill.  i^  ^.   ^Ut  9fii9elt4i..aMj,  fk^il^.  jli|9.  ^frry 

**ia.  iC.  W.    JiMi  jstf*.  JPf^lHT.  I.  V.  Bowyer,  I  Vent.  S«).    imflff  .wnt 

<•  c- 1.  s.  18.  Mkffr;^  cf«e,  .4|U».  «9^   ^|iide*s 

(»)  BeUlnfbam    0.   Aisop»   Cro.  atWi  ^An^-^ 
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eustoro  of  each  place,  which  in  London  (being  one  of  the  plaiteiT 
excepted  (/)  )  is  that  lands  shall  pass  by  the  mere  delirery  of  the 
bargain  and  sale  without  inrolment.  (m)  In  London,  therefore, 
the  bargainee  may  make  leases  immediately  after  the  delivery  of 
the  deed. 

The  bargain  and  sale  by  the  commissioners  of  bankrupt  of  a 
bankrupt's  real  estate,  which  includes  his  chattels  real  as  well 
as  his  freehold  estate,  must  be  by  deed  indented  and  inroUed, 
but  although  the  assignees,  after  an  assignment  of  the  bankrupt's 
personal  goods  and  chattels,  are  in  by  relation  to  the  act  of 
bankruptcy :  (n)  in  the  case  of  his  real  property,  nothing  passes 
to  them  till  the  inrolment  of  the  bargain  and  sale.  Neither  has 
the  inrolment,  as  in  the  ordinary  case  of  bargains  and  sales,  any 
relation  to  the  execution  of  the  deed,  much  less  to  the  act  of 
bankruptcy ;  but  the  estate  remains  in  the  bankrupt,  though  not 
beneficially,  until  taken  out  of  him  by  the  conveyance,  (o)  The 
assignees^  therefore,  of  a  bankrupt,  cannot  dispose  of  his  real 
property  before  inrolment. 

By  the  late  act  (p)  for  the  relief  of  insolvent  debtors  in  Eng* 
land,  the  estate  of  an  insolvent  debtor  taking  the  benefit  of  that 
act|  is  vested  in  the  provisional  assignee  of  the  court  erected  by 
that  statute  previously  to  a  proper  assignee  being  appointed  by 
the  Court.  No  reported  case  has  yet  occurred  upon  the  con- 
struction of  this  act :  but  since,  before  that  statute,  the  insolvent's 
estate  by  the  provisions  of  a  previous  statute,  (q)  was  vested  in 
the  clerk  of  the  peace,  upon  the  order  for  the  insolvent's  dis- 
charge, the  decisions  on  that  statute  may  be  considered  in  some 
degree  analogous.  It  has  been  determined  (r)  that  a  convey- 
ance to  a  creditor  of  an  insolvent  debtor's  estate  by  the  clerk  of 
the  peace  did  not  vest  the  estate  in  such  creditor,  either  by  re- 
lation to  the  date  of  the  order,  or  of  the  conveyance,  but  only 
from  the  actual  execution  of  such  conveyance  by  the  clerk  of 
the  peace. 

After  a  vendor  has  parted  with  his  estate,  it  is  obvious  he  has 

(0  See  Greenes  City  Priv.  91 .  Priv.  Esdaile  v.  Mitchell,  S  M.  and  S.  446. 
Lond.  174.  (p)  Stat  1  Geo.  IV.  c  119. 

(m)  Darbyv.Bois,  1  Brownl.  141.  (q)  Stat.  4l  Geo.  III.  c.  70.  s.  15. 

(n)  SRep.  ee.a.  (r)  Doe  d.  WhaUey  r.  Tellinf,  « 

(•)  Perry  v.  Bowes,  T.  .'on.  196.  East.  857. 
Elliot  !P.  Danby,   1*2  Mod.  S.     Doe  d. 
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lost  all  right  over  it ;  but  voluntary  conveyances  do  not  preclude 
the  grantor  from  making  subsequent  grants  for  valuable  con-, 
aideration,  and  it  is  immaterial  whether  the  uses  of  such  vo- 
luntary conveyances,  where  they  are  made  to  uses,  are  vested 
9r  contingent,  nor  does  notice  to  the  purchaser  make  any  differ- 
ence, {s)  The  only  valuable  considerations  admitted  in  law  are 
either  money,  or  something  valuable  in  a  commercial  point  of 
view,  or  marriage,  where  the  conveyance  is  made,  or  agreed  to 
be  made  hy  articles  in  writings  previous  to  marriage,  and  in  con- 
sideration of  it.  All  other  inducements  to  make  a  grant  are 
merely  voluntary ;  such  are  settlements  on  wife  or  children  after 
marriage,  or  any  other  consideration  arising  from  blood,  connec- 
tion, or  friendship.  The  marriage  consideration  runs  through 
the  whole  settlement,  so  far  as  it  relates  to  the  husband  and  wife 
and  issue,  if  the  conveyance  is  in  consideration  of  marriage  and 
before  it.  (/)  Whether  a  conveyance  may  be  in  part  voluntary,  and 
in  part  for  good  consideration,  seems  to  be  a  point  not  very  well 
settled  :  for  instance,  where  a  settlement  is  made  in  considera- 
tion of  an  intended  marriage,  and  after  the  usual  provisions  in 
favour  of  the  wife  and  children  of  the  marriage  other  provisions 
are  annexed  in  favour  of  collateral  relations  or  strangers,  whe« 
ther  these  last,  who  are  frequently  called  volunteers,  are  strictly 
so,  as  if  no  consideration  had  moved  the  settlor  to  make  the 
deed,  seems  to  be  a  question.  The  doctrine  in  the  old  books 
inclines  to  the  making  a  distinction,  whilst  the  later  cases,  espe- 
cially in  equity,  seem  to  place  such  volunteers  in  the  situation 
of  all  other  volunteers,  (u)  A  lessee  at  rack  rent  is  a  purchaser 
(or  valuable  consideration,  though  no  fine  or  foregift  be  paid  at 
thie  time  of  making  the  lease,  (z) 

Although  a  man  may  not  have  the  possession  at  the  time  of 
granting  the  lease,  yet,  if  he  has  the  reversion,  a  lease  for  years 
in  writing,  or  freehold  leases  by  force  of  the  statute  of  uses,  will 
be  good  charges  upon  the  reversion,  and  will  take  effect  in  in- 
terest and  possession,  if  the  reversion  is  reduced  into  possession 
during  the  time  limited  for  the  continuance  of  the  lease ;  (j/) 

(#)  Cro9B  v.  Faaatenditch,  Cro.  Jac.  S  MerW.  840.    But  see  Sugd.  Yend. 

180.    Deed.  Otlejv.MaaniDg,  0  Bast  and  Parch.  957.  5th  edit 

50.  (jp)  Goodright  d.   Humphreys  v. 

.  (<)  Nairn  «.  Frowse,  6  Yes.  750.  Moses,  0  Blackst  1010. 

(«)  See  Atherley  on  Marriage  Set?  .  ( jr)  Mitford  v.  Feowick>  Aiid.*088. 

tlemeats,  249.    Sutton  v.  Chetwjnd,  Bonld  e.  Wynston,  Cro.  Jac.  168. 
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because  this  is  the  only  way  in  which  the  conveyance  can  ope* 
rate  so  as  to  give  effect  to  the  intention  of  the  parties. 

The  possession  of  a  tenant  at  will  is  no  obstacle  to  making  a 
lease  for  years,  because  the  lease  will  determine  the  will.  A 
present  lease,  however,  to  commence  injuluroy  does  not  seem  to 
have  that  effect,  till  it  takes  effect  in  possession,  (z) 

It  ibay  so  happen  that  the  lessor,  at  the  time  of  the  contract, 
may  have  no  such  interest  as  to  entitle  him  legally  to  contract 
for  the  enjoyment :  a  valid  lease,  however,  may  be  made  in 
^ome  cases  under  such  circumstances ;  at  least,  between  the  par- 
ties. In  order  to  effect  this,  the  lease  must  be  made  by  indenture 
6t  fine  $ur  concessit.  Such  leases  are  called  leases  by  estoppel, 
because  the  parties  to  them  are  estopped  thereby  in  a  court  of 
law  from  pleading  or  giving  in  evidence  any  thing  contrary  to 
the  purport  and  effect  of  such  their  solemn  act  and  deed.  They 
must  be  made  by  indenture  or  fine  sur  concessiiy  because  estop- 
pels must  be  mutual :  for  the  same  reason  no  lease  by  the  king 
Oir  femes  covert,  or  infants,  can  operate  by  estoppel,  although 
made  by  indenture  or  fine  sur  concessit;  for  since  infants  and 
femes  covert  are  not  liable  to  estoppels  by  reason  of  their  in- 
ability to  contract  in  an  effectual  manner,  and  the  king  is 
exempted  by  his  prerogative,  the  estoppel  is  equally  inoperative 
as  to  the  other  contracting  party,  (a) 

These  leases,  however  good  they  may  be  between  the  parties, 
confer  no  legal  title  to  the  possession  :  (b)  but  if  the  lessor  af- 
terwards acquires  a  legal  title  to  the  premises  demised,  the  lease 
will  immediately  commence  in  interest  and  possession  ;  (c)  and 
the  estoppel  will  in  that  case  run  with  the  land  against  all  those 
who  claim  under  either  party,  (d)  On  the  same  principle,  if  a 
ttah  takes  a  lease  by  indenture  of  his  own  laud,  of  which  he  is 
iA  actual  seisin  and  possession,  he  is  likewise  estopped  from 
averring  any  thing  contrary  to  the  indenture,  and  for  the  time 


(t)  Dimsdale*  v.  Ides,  T.  lUym. 
t24.    S  Lev.  88. 

{a)  Brieretoii  v.  Evans,  Cro.  Elis. 
TOO.  Parker  r.  Manning,  7  T.  R. 
537/  As  to  the  )L\ng  diAit  ia  Stan- 
ll^^*»€Ae,  1  Roil.  Abr.  871.  . 

Q)  Wilkint  o.  Wyngale,  6T.  R.  62. 
Winn  0.  White,  9  HI.  840.  Thome  ». 
Barton^  I  Keb.  £4. 


{e)  Hennita^  t».  Tomkins,  I  Ld. 
Rayni.  789.  Ballard  «.  Sitwell,  CUy. 
38.    Stroud  V.  Willis^  Cro.  Eliz.  368. 

(d)  Co.  litt.  158.  Carvick  o.  Bla- 
gr^ve,  I  Brod.  andBin^.  535.  Taylor 
tr.  BTeedhani,  8  TannL  878.  fXskm  v. 
Foster,  8  T.  R.  487.  Preston  v.  Lave» 
Noj.  180. 
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the  ^toppel  laste,  he  and  those  claiming  under  him  are  as  per- 
fectly lessees  as  if  the  lessor  had  been,  at  the  making  of  the  lease, 
the  aotaal  owner  of  the  fee  and  the  inheritance,  (e)  So  if  a  dis- 
seised  aceepts  a  lease  by  indenture  from  the  disseisor,  no  re*> 
mitter  can  operate,  although  the  estate  be  for  life,  and  livery  be 
made ;  for  the  estoppel  will  prevent  the  livery  from  operating  so 
as  to  w<Nrfc  a  remitter  contrary  to  the  purport  of  the  deed.  (/> 
<te  the  same  {X-inciple  where  father  and  son  were  joint-tenants 
for  one  handred  years,  and  the  son  accepted  a  lease  for  fifteen 
years  from  his  fiither  by  indenture;  it  was  held  that,  on  his 
ialher^s  deadi  within  the  term,  he  was  estopped  to  claim  the 
whole  by  survivor :  but  if  a  man  seised  in  fee  takes  a  lease  of 
the  herbage  and  pawnage  of  his  own  land,  this  is  no  estoppel  to 
him  firom  elaimmg  the  soil  and  freehold,  for  these  may  be  in  two 
difenent  persons,  (g) 

Under  the  head  of  leases  by  estoppel  leases  by  mortgagors 
may  be  mentioned.  A  mortgagee  cannot  make  a  lease  to  bind 
the  mortgagor*  except  to  avoid  an  apparent  loss,  and'  merely  of 
necessity.  (A)  On  the  other  hand  mortgagors,  and  all  persons 
having  equitable  interests  in  land  and  other  hereditaments,  have 
no  estate  which  can  be  recognijeed  by  a  court  of  law  :  neither 
can  any  lease  created  by  the  mortgagor  subsequent  to  the  mort« 
gage,  nor  any  lease  by  a  ceHui  qt$e  irusi,  be  set  up  in  a  court  of 
law  in  opposition  to  a  mortgagee  or  trustee.  (J)  In  this  respect 
mortgagors  and  eesiui  que  truiii  are  in  the  same  situation  at  law 
as  mere  strangers.  But  if  a  mortgagor  in  possession,  before  the 
day  of  payment,  makes  a  lease  by  indenture,  and  then  performs 
the  condition,  this  will  make  the  lease  absolutely  good  at  law, 
in  interest,  and  possession :  for  if  a  subsequent  purchase  shall 
make  good  a  lease  of  lands,  in  which  the  lessor  had  nothing  at 
the  time  of  the  grant,  much  more  ought  the  lease  to  be  good 
where  the  performance  of  the  condition  rested  solely  with  the 
lessor.  So  also,  although  de&ult  has  been  made  in  payment  of 
the  mortgage  money,  yet  if  the  mortgagor  be  afterwards  ad- 

(«)  Co.  Lilt  47.  b.  SS7.  a.    Plow.      o.  Dmie,  Cro.  Eliz.  SO.  eontr^. 
4U.    R»wUiis*taMe,4R«p.6S.   Sat-         (jr)  Pleadarscase,  2  Leoa.  1S9. 
toa*t  amn,  Cro.  Slis.  140.    JEuMt*t         (A)  HuDgerford  v.  Claj,  9  Mod.  I. 


caw,  lloor.  ISl.  (i)  Webb  v.  Rassell,  ST.  R.  401. 

(/)  Litt.  s.  69S.    $0»  BesiKfaamp     Roe  d.  Sberall  v.  Low«,  1  H.  SI.  446. 
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mitted  to  redeem,  this  will  make  an  intermediate  lease  good 
which  operated  at  first  only  t)y  estoppel,  (k) 
'  Leases  usually  called  concurrent  leases  may  be  classed  under- 
the  same  head.    At  the  common  law,  if  the  possession  had  been  ^ 
once  granted,  a  second  lease  purporting  to  grant  the  possession 
during  the  existence  of,  and  for  the  same  period  of  time  as  the: 
first  lease,  was  perfectly  nugatory.     But  it  seems  also  to  be* 
clear  that  if  the  first  lessee  is  in  possession  for  a  term  of  years, 
a  second  lease  in  possession  for  a  greater  number  of  years  than 
the  first  is  a  good  lease  for  the  surplus  to  commence  in  Juturo 
after  the  expiration  of  the  first  by  efiiuxion  of  time,  and  is  ab^< 
solutely  void  for  all  the  antecedent  period.  (/)     If,  however,  the 
first  lease  is  for  life,  and  a  second  lease  be  made  to  commence  im- 
mediately for  a  term  of  years,  such  second  lease  is  void,  though 
the  life  on  which  the  estate  in  possession  depends  should  expire 
within  never  so  short  a  time,  (m)    The  case  of  Bracebridge  v. 
Ciouse  (n)  seems  to  be  distinguishable:  there  A.  having  leased 
lands  for  a  term  of  years,  if  the  lessee  should  so  long  live,  made 
a  second  lease  without  deed  for  seventy  years  to  commence  pre-  - 
sently  ;  and  it  was  held  to  be  a  good  lease  for  as  many  years  as 
should  remain  after  the  first  term  ended,  either  by  effluxion  of 
time,  or  by  the  death  of  the  lessee.    The  distinction  between  this 
case  and  that  preceding  is,  that  in  the  latter,  although  the  dura- 
tion of  the  term  is  liable  to  the  contingency  of  the  lessee's  death 
before  its  termination,  yet  the  estate  continues  an  estate  for 
years,  and  a  chattel  interest :  but  in  the  former  case,  the  estate  in 
possession  being  freehold,  the  law  does  not  contemplate  the  pos- 
sibility of  a  chattel  interest  exceeding  it  in  duration.     With  re- 
spect to  freehold  leases,  it  is  obvious  that  no  freehold  lease  can 
properly  be  made  during  the  existence  of  a  lease  in  possession, 
unless  it  operates  as  a  grant  of  the  reversion.     But  leases  for  life, 
or  for  a  term  of  years  of  a  shorter  or  longer  period  than  the  lease 
in  possession,  may  be  saved  by  the  doctrine  of  estoppel.    If  such 
a  second  lease  exceed  the  duration  of  the  first  lease,  it  will  ope- 
rate partly  by  conveying  an  interest,  and  partly  by  estoppel.    The 
reverse  of  this,  it  should  perhaps  be  remarked,  is  not  true ;  for  where 

{k)  Oroelaughland  v.  Hood,  1  Roll.  See  also  per  Gawdy,  J.  ia  Dove  v. 

Abr.  874.816.     Edwards  r.  Omelhal-  Willcott,  Cro.  Eltz.  160. 

ium,  March.  64.  (m)  See  Plow.  qu.  1122. 

(f)  Smith  V.  StapletoQ,  Plow.  432.  (n)  Plow.  420. 
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'a  lease  in  the  first  instance  operates  by  conveying  an  interest,  if  aP- 
'  terwards  the  lessee  is  dispossessed  by  one  having  a  better  title  than 
the  lessor,  no  estoppel  operates,  (o)  So  also  if  an  estoppel  takes 
eflectin  interest,  it  will  have  that  effect  only  during  the  occupation 
of  the  lessee ;  and  if  he  be  afterwards  evicted,  he  may  plead  the  evic- 
tion, (p)  In  these  cases  there  is  no  impeachment  of  the  deed  itself ; 
"^for  it  may  be  a  good  deed  to  all  intents  and  purposes  at  the  time  of 
execution,  and  yet  the  interest  granted  may  become  void  afterwards 
by  circumstances  not  in  the  contemplation  of  the  parties. 
'  If  the  owner  of  the  land,  and  a  stranger,  demise  by  indenture, 
this  is  the  lease  of  the  tenant,  and  the  confirmation  of  the  stranger; 
the  word  ^^confirmation"  being  here  taken  merely  in  the  sense  of 
a  naked  assent  or  acquiescence,  without  any  reference  to  that  spe- 
cies of  confirmation  which  is  technically  so  called :  yet  the  lease 
operates  also  by  estoppel  between  the  lessee  and  the  stranger,  be- 
cause this  last  having  nothing  to  do  with  the  land,  the  indenture 
as  to  him  can  in  no  other  way  take  effect,  (q) 

If  the  indenture  can  operate  upon  the  interest  intended  to  be 
conveyed,  there  is  no  room  for  an  estoppel,  and  its  operation  will 
be  confined  to  the  conveyance  of  such  an  interest  as  the  lessors 
may  legally  grant.  Therefore,  if  A.  seised  of  ten  acres,  and  B. 
seised  of  other  ten  join  in  a  lease  of  the  whole  twenty  by  inden- 
ture, these  are  several  leases  according  to  their  respective  in« 
terests  ;  and  yet,  since  both  are  joined  in  the  lease  without  dis- 
tinguishing their  separate  interests,  the  indenture  likewise  ope- 
rates by  confirmation  from  each  of  the  other's  estate,  (r)  So  if 
two  tenants  in  common  lease  jointly  by  indenture,  this  is  the  lease 
of  each  for  their  respective  parts,  and  the  cross  confirmation  of 
each  for  the  part  of  the  other,  and  no  estoppel  on  either  part,  (s) 
The  rule  is  the  same  with  respect  to  coparceners ;  (0  for  although 
they  have  but  one  freehold  with  respect  to  their  ancestor,  and 
being  disseised  could  have  but  one  assise,  yet  as  to  their  dispot- 
Jng  power  they  have  several  rights  and  interests,  (u)  Again,  if 
tenadt  for  life  of  another,  and  the  next  in  remainder  or  reversioo,. 

(o)  BUKe  V.  Foster,  8T.  R.  487.  emtra,  infirerelODo.  Evans. 
Andrew  o.  Pearce,  1 N.  R.  158.    GiU         (r)  Co.  Litt  45.  s. 
voaxkv.  EwLTtr  1  Salk.  275.  (f )  Qjles  v.  Kempo,  1  Freem.  995« 

. .  (p)  Hayne  v.  MaUby,  ST.  B.  441.  (I)  Milliner  v.  Robinson,  Moor.  68«. 

(q)  Co.  Lilt.  45.  a.    Brook  v.  Foz-  1  JloH.  Abr.  878. 
crolt,  Clay.  137.    See  Cro.  £liz.  700.         («)  Bac.  Abr.  Lease  O. 
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joiB  in  a  lease  bjr  indeDtare,  this  doriogthe  life  of  ceiim  qu€  vii  is 
tlie  lease  of  the  tenant  for  life,  and  most  be  declared  of  aecordiagly^ 
and  the  conirmation  of  the  remainderman  or  re?ersioBer :  but 
after  the  death  of  the  eesimi  que  vie  it  becomes  the  lease  of  him  in 
tte  remainder  or  re?ersion,  and  the  confirmation  of  the  tenaat 
fcr  lift,  (x) 

If  the  trntb  appear  by  the  recital  in  the  inde&tore^  there  is  do 
estoppel :  (y)  so  also  if  the  lessor  pleads  anj  thing  which  pots  dm 
title  in  issue,  he  will  be  considered  as  baring  wai?ed  his  ad?aBla0o 
•f  the  estoppel,  and  the  matter  will  be  left  at  large.  (s>  It  seema 
tehaFobeen  formerly  doubted,  whether  in  goieral  cases  the  Jury 
are  at  liberty  to  find  the  fiict,  that  the  lessor  had  nothing  io  the 
land  at  the  time  of  making  the  lease.  L<Hrd  Coke  lays  it  down  as 
a  rnle,  that  the  jury  do  well  to  find  the  truth :  but  then  upon 
such  finding  the  Court  must  adjudge  according  to  the  operation 
of  law  upon  the  estoppel  wrought  by  the  indenture,  and  decree 
the  parties  bound  by  it  accordingly.  But  if  the  jury,  he  adds, 
find  a  general  verdict  for  the  lessee,  such  a  jury  is  liable  to  at- 
taint, because  they  take  upon  them  the  matter  of  law,  as  well  as 
of  fact,  (a) 

With  respect  to  leases  made  by  strangers  to  the  tenant  in  pos- 
session,  it  may  be  observed  that  the  act  of  tenant  by  sufierance,  or 
any  other  tenant  disclaiming  his  landlord's  title,  and  admitting  it 
in  a  third  person,  does  not  affect  the  landlord's  title,  without 
notice :  but  after  notice,  if  he  do  not  proceed  to  assert  his  right, 
the  statute  of  limitations  will  run  against  him  as  in  other  cases.  (6) 
So  in  every  case,  if  one  gains  possession  under  the  title  of  one 
landlord,  no  act  of  his  or  of  any  claiming  under  him  wiH  be  al- 
lowed to  change  the  nature  of  such  possession,  although  he  accept 
u  new  title  from  those  claiming  adversely  to  the  original  landlord^ 
and  although  the  right  be  actually  in  such  strangers  to  the  ori- 
*ginal  lease,  (c)    Neither  will  the  doctrine  of  estoppel  be  of  any 

■ 

(jt)  Co.  Lit[.  45.  a.  Newdigate^s  Morrice,  Cro.  Cmr.  110.  Pledall  tr. 
esse,  Dy.  8S4.  b.    King  «.  Palmer,     Pledall,   Moor.   OS.     BaUon^ 


Poph.  57.  Trepori*s  case,  6  Rep.  U.b.  Cro.  Eliz.  140.   See  also  James's  case* 

(^)  Cooks  V.  Bellamy,  I  Keb.  5S0.  Moor.  181. 

(s)  Trerivan  v«  Lawrenee,  1  Salk.  {h)  SScho.  and  Lef.  S95. 

876.    Palmer  v.  Bkins,  8  Ld.  Raym.  (c)  Saunders  v.  Lord  Annesley^  % 

1550.  Scho.  and  Lef.  73.    Prialne  v.  fiodg* 

(«)  Rawlins's  case,  4  Rep.  58.    See  kin,  SBulst  138. 
Reresby*s  case,  Claj.  41.    Isham  Vi 
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8er?ice  in  this  case ;  for  estoppels  only  operate  between  the  par^^ 
ties.  If,  therefore,  a  tenant  at  sufferance  accept  a  lease  by  in- 
denture  from  a  stranger,  the  original  landlord  may,  notwithstand- 
ing, grant  over  without  entry,  (d)  If  a  lessee  for  life  or  jears  ac- 
cept a  freehold  lease  by  feoffment  and  liverj,  or  by  fine,  such  ^n 
open  disclaimer  of  their  landlord's  title  will  cause  a  forfeiture  of 
their  estates. 

Where  chattels  are  leased,  the  lessor  must  have  a  bondfde 
possession  of  them  previous  to  the  making  of  the  lease :  yet, 
where  (e)  a  person  pretending  to  be  the  purchaser  of  goods  leased 
them  to  the  forqoer  owner,  who  still  continued  in  possession,  al- 
though no  money  was  proved  to  be  given  for  the  purchase,  qr 
rent  paid  for  the  lease,  it  was  held  to  be  a  question  for  the  jury, 
whether  under  the  circumstances  (it  being  the  case  of  the  Opei^t- 
bouse,  in  the  Haymarket,)  the  lease  was  fraudulent ;  and  H^ 
Court  thought  th^  possession  of  the  lessee  might  be  the  possession 
of  the  lessor.  A/oriioriy  if  a  judgment  creditor  takes  in  ezecu* 
tion  the  goods  of  his  debtor,  and  buys  them  by  public  auctiop, 
and  takes  a  bill  of  sale  of  them  for  valuable  consideration  from  tb^ 
sheriff,  and  lets  the  goods  to  the  former  owner,  at  a  rent  which  is 
actually  paid,  he  has  a  title  which  cannot  be  impugned  as  fraudulent 
by  other  creditora  having  executions  against  the  same  debtor.  (/) 

It  appears-  then  that  all  natural  persons  who  have  a  prinftd 
facie  right  to  the  possession,  if  not  labouring  under  some  disability 
such  as  insanity,  infiuicy  or  coverture,  may  make  a  valid  con- 
tract  for  years;  and  such  leases,  although  thej  exceed  the  probable 
duration  of  the  estate  of  the  lessor,  are  not  void  ab  initio  on  that 
Account,  beciause  a  iease  for  jrears  is  no  interruption  to  the  d^ 
position  or  descent  of  the  freehold.  The  feudal  law  recognis^ 
none  but  freeholders ;  all  subordinate  interests  were  considerfd 
therefore  of  small  importance,  and  leases  for  years  were  on  this 
account  considered  chattels.  Their  insignificance  in  this  respect 
prevented  their  acquiring  importance  in  others ;  and  one  main 
distinction,  therefore,  between  leases  for  years  and  those  whi^h 
carry  the  frecihold  is,  thiit  leases  for  years  have  no  tendency  to  dis- 
turb the  right  to  the  freehold.  Leases  for  life  or  lives,  being  free- 
hold interests,  are  of  a  h  ighcr  nature ;  and  their  effect,  when  created 

(lO  Preston  t^.  Love,  Noj.  1>20.  Doe  («)  Reed  v.  Blades,  5  Taunt.  812. 

d.  Bantu  v.. Perkins,  SM.  and  S.  S7 1.  (/)  Watkins  v.  Birch,  4  Taunt. S5!S. 

JUeyd  V.  Bel)ieU»  Brid|^.  56.  Kidd  v.  A|wlin6on»  2  Bot.  k  Pull.  59 
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al  tbe  common  law  by  those  having  limited  interests  only^  reqciir^ 

'  more  consideration. 

At  the  common  law  there  were  three  kinds  of  estates  which 
were  liable  to  discontinuance  properly  so  called ;  the  efiect  of 
which  was  to  turn  the  estate  discontinued  into  a  right,  and  to  pat 
the  claimant  when  bis  right  should  accrue  to  his  action.  These 
were  the  estates  of  ecclesiastics  seised  in  right  of  their  churches, 
of  husbands  seised  in  right  of  their  wives,  and  of  tenants  in  taiU 
If  any  person  coming  under  any  of  these  denominations  made  any 
larger  estate  than  for  his  own  life  by  feoffment  and  livery,  or  by  fine, 

'  or  by  release  or  confirmation  with  warranty,  the  estate  of  the  sue- 

'  cesser,  of  the  wife,  and  tenant  in  tail,  with  all  remainders  and  rever- 
sions depending  upon  it,  were  ref  pectively  said  to  be  discontinued, 
and  the  persons  entitled  were  driven  to  the  proper  action  provided 

'  for  each  of  them  by  law  in  such  cases.    No  such  efiect  could  be 

'  produced  by  conveyances  without  warranty,  or  to  which  the  no- 
toriety and  solemnity  of  livery  was  wanting,  or  by  a  bargain  and 
sale  tinder  the  statute  of  uses,  because  nothing  passed  by  such 
conveyances,  but  what  the  grantor  might  lawfully  grant :  for  the 

'  same  reason  no  discontinuance  could  be  of  things  which  lie  in 
grant,  and  not  in  livery.  Discontinuances  of  the  wife's  estate  by 
the  husband  seised  in  her  right  are  now  taken  away  by  the  pur- 
view of  the  stat.  39  Hen.  VIII.  c.  S8.  which  will  be  hereafter  par- 
ticularly noticed.  So  also  the  law  respecting  discontinuances  of 
the  estates  of  ecclesiastical  persons  is  altered  by  the  restrictive 

'  statutes  passed  in  the  reign  of  queen  Elizabeth  :  but  the  estates 
of  tenants  in  tail  are  still  liable  to  be  discontinued ;  and  the  issue 
in  tail,  remainderman,  or  reversioner,  must  in  such  cases  have  re- 
course to  their  respective  actions  of  formedon  for  the  recovery  of 
their  rights. 

Estates  of  freehold,  if  made  by  feoffment  and  livery,  or  by  fine, 
by  tenants  for  life,  except  for  the  life  of  the  grantor,  create  a  for« 
feiture  of  their  estate,  because,  as  respects  the  grantor,  an  estate 
for  another  man's  life  is  a  greater  estate  than  for  his  own  life ; 
and  consequently  it  is  a  larger  estate  than  he  has  a  right  to  make. 
A  freehold  estate  by  tenant  for  years  will  work  a  forfeiture  for  the 
same  reason ; — and  if  made  by  tenant  at  will,  or  at  siifierance,  it 
will  create  a  disseisin* 

An  estate  for  years  has  none  of  these  consequences.  It  creates 
no  discontinuance,  if  made  for  never  so  long  a  period  by  tisnant 
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in  tail,  and  no  fbrfeitare  if  created  by  ^be  tenant  of  a  parttcalar 

estate  for  life  or  years;  (^)  and  even,  when  made  by  tenant  at 

will,  it  will  not  eflect  a  disseisin,  except  at  election.  (A)     For  it 

seems  to  be  essential  to  a  disseisin  tbat  tbere  sbonld  be  an  entry 

and  claim  to  have  the  freehold ;  or  if  there  be  no  claim  that  the 

'  lessor  should  waive  the  occopation,  or  bring  an  action,  or  otheir- 

'  wise  declare  his  intention  to  consider  it  a  disseisin,  (t)     If  the 

lessor  elect  to  consider  it  a  disseisin,  the  lessee  for  years  is.  the 

disseisor,  and  the  lessee  at  will  has  no  longer  any  estate,  eitiier 

lawfully  or  by  wrong.  (J)   On  the  same  principle,  perhaps,  &  lease 

for  years  by  tenant  by  sufferance,  or  any  stranger,  is  not  a  dis- 

*  seisin,  except  at  election :  such  a  lease,  however,  cannot  confer 

any  right  to  the  possession ;  entry  under  it,  if  not  amounting  to  a 

disseising  will  clearly  be  a  trespass,  (k) 

Lunatics,  infants  and  femes-covert  are  affected  with  the  same 
incapacity  to  make  leases  which  is  attached  to  all  their  contracts; 

Leases  by  married  women  are  void  ab  initio^  and  no  acceptance 
of  rent  or  other  mark  of  their  acquiescence  after  the  death  of  their 
husbands,  or  after  their  death,  by  their  heirs,  can  make  them  good. 
The  law  has  transferred  the  power  of  disposing  of  the  property  of 
a  married  woman  to  her  husband ;  and  he  may  therefore  demise  the 
whole  or  any  part  without  her  concurrence  or  consent.  She  ia 
not,  however,  bound  by  the  tortious  acts  of  her  husband;' and 
therefore  if  the  husband  of  a  feme  tenant  ibr  life  oryears  make  a 
lease  which  amounts  to  a  forfeiture  of  her  estate,  this  will  not 
affect  her  surviving.  (/)  The  lease  of  a  feme  covert  may  be 
made  good  against  her  after  coverture,  if  made  by  deed,  by  a  re- 
delivery, or  something  amounting  to  it:  for  she  cannot  make  a 
deed,  and  therefore,  though  she  deliver  the  deed  during  coverture 
nil  aperaiur,  and  the  deed  may  be  redelivered  after  coverture,  (m) 
The  only  exception  to  the  doctrine  laid  down  in  this  paragraph,  is 
the  case  of  a  queen  consort,  who  is  of  ability  to  purchase  lands  and 

<^)  1  Salk.  1S7.    Stomfil  v.  Hicks,  4  Leon.  35. 

C.  temp.  Holt,  414.    Roe  e.  William-  {k)  Jerriit  v.  Weare»  3  Price,  Sxch. 

MD,  2LeT.  140.  Rep.  676.     MaUiewaon  o.  Trott,    1 

(h)  Fisher*8  case,  Latch.  75.  Leon.  809.    Goodri^t  d.  Fowler  v. 

(0  Blanden  v.  Baugh,  W.  Jon.  315.  Forester,  I*  Taunt  5S0. 

fiovenden  v.  Lord  Anaesley,  9  Scho.  (0  Bac.  Abr.  Lease,  C.               j 

and  Lef.  830.  (m)  Goodrigbt  d.  Cater  v.  SUahan^ 

(j)  Shaw  V,  Barher,  Cro.  Eliz.  630.  -  Cowp.  801 »    . 
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convey  jtbeai,  to  audBe  Jesses  aad  to  do  oUior  acta  of  owoenbip 
witfaovt  tbe  coneurreiieo  of  ber  lord.  (•) 

The  l#ir,  at  the  mmp  tiaie  that  it  prplecti  an  iofiint  frooi  iojqiy 
IhrooghUsown  impradeocei  enables  hini  todo  bindiiig  acts  for 
his  oirn  benefit :  aild  vbere  the- act  is  equirpcal,  and  mfiy  be  fi>r 
liis  benefit,  it  is,  on  the  same  prini^ple,  opt  .void  in  tbe  first  ins^m^, 
but  YoidaUe  oi^y  iby  the  ditsent  qf  tb^  iniaot  oa  pomiiy  jtp  bis 
Adl  age*  Leases  therefore  by  infiiQts  are  not  nsM^efsarUy  yoid ; 
for  friviid  Jacky  they  are  for  their  banefit,  and  llbat  without  #s- 
tfnctioa,  whether  a  irent  be  reserved  or  not :  for  v^ry  preiodickil 
ieases  ought  be  made  reserriiiff  a  rent,  and  there  might  be  most 
iMaeficial  con3ideiatioii8  for  a  lease,  though  no  neot  should  1^  ie» 
.sarred.  (o)  If  tbe  lease  is  by  de^,  it  has  been  doubted  whether 
it  is  good  in  any  respect  wihen  made  fay  an  infant*  It  is  how 
ever  clear  that  an  infant  cannot  plead  nw  est  facitm^  bat  in 
order  to  avoid  his  own  deed  mQ^t  shew  infiiQcy  q>ecia]ly :  and  this 
circttmstaQce,  which  has  been  urged  as  an  ligament  in  support  of 
the  proposition  that  infiints  can  make  deeds,  does  not  admit  of  the 
answer  tbatitbe  meaning  of  the  practice  merely  is,  that  the  ridee  of 
pleading  require  that  the  deed  should  be  avoided  in  a  particular 
way.  By  costom  in  some  places  an  infant  seised  of  jBocege  lands 
may  make  a  lease  for  years,  which  shall  bind  him  at  his  full  age  : 
hut  that  ls«because  the  custom  inabes  him  of  fuU  age  for  that  pur- 
pose,  (p) 

If  an  infant  make  a  feofiment,  and  deliver  livery  of  seisin  with 
his  own  band,  it  should  seem  that  since  the  livery  is  the  essential 
part  Of  the  conveyance,  this  feoffment  is  voidable  only  by  the  in- 
fiint,  and  those  who  r^pi^esent  him  as  bis  executors,  altheugb 
Aare  should  bie  a  dl^ed  in  writing  accompanying  the  feoffment.  (;) 
And  if  an  infimt  grant  by  fine,  this  fine  must  be  avoided  during  bis 
imiqority,  or  at  least  there  must  be  an  inspection  during  in&ncjr, 
and  the  infency  must  be  recorded,  (r). 

All  grants  made  by  duress  are  voidable :  but  if  they  he  by  fine, 

(n)  1  Bl.  Com.  S IS.  7th  ed.  F.  C.  570.  Madden  d.  Baker  e. WUte» 

(«)  Bayiis  e.  Dyneley,  S  M.  and  S.  2  T.  R.  161. 
477.    Kecue  v.  Boycot,  S  H.  Bl.  515.         (ji)  Co.  Litt  45  K 
Zouch  V.  Paitens,  S  Burr.  1806.    Da-         (q)  Frest  Skep.  T.  S04.  SS9. 
vies  V.  Maonlo^on,  1  Sid.  109.    Sea        (r)  Yin.  Abr.  tit  Fine.  k.  pi.  U?- 

alao  1  Lev. '6.  and  Thompson  v.  Leach,  Co.  Litl.  847.  a.  n.  8. 
3  Mod.  307.    Drury  v«  Drurj,.  5  Bro^ 
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.they  are  onaToidable,  except  in  equity,  ob  tbe  grond  of  frmd  is 
some  particular  cases.  («) 

With  reqpect  to  the  validity  of  deeds  or  oOier  acts  of  per  seas  in 
an  eztreme  state  of  intozieatioii,  the  epinioMiaie  Tarions.  The 
.itoetrine  of  the  later  easesy  both  at  law  and  eqaity,  seenvio  be  to 
adoiit  erideDce  of  this  Batnie  on  a  plea  of  Mil  eif  >iwtan  **  (l>  but  t^ 
older  writers  ezptesdjr  ezdnde  peraens  so  Tolnniarilj  depriving 
thenselTee  of  their  menorj  and  nadeialindiogy  and  their  heiiVy 
from  the  privily  or  benefit  of  a  man  who  is  Hon  compos.  («> 
Bat  it  is  dear  that  i^  throagh  the  contriranoe  and  numagement  of 
the  party  obtaining  the  deed,  the  grantor  is  drawn  into  drinh,  tor 
the  purpose  of  prevailing  on  him  to  execute  die  deed,  relief  may 
be  administered  in  equity  on  the  ground  of  fraud,  (ts) 

It  is  yery  clear  that  each  and  every  of  any  uamber  of  joint 
tenants,  coparceners  and  tenante  in  eommcm  may  lease  hie 
share  without  the  concurrence  of  his  companions  s  but  if  all 
the  joint-tenante  unite  in  making  a  lease,  they  all  make  but  one 
lessor,  and  the  lease  is  the  joint  demise  of  all.  (x)  jTenante  so 
common  and  coparceners  cannot  make  a  joint  demise :  (y)  but  if 
in  an  action  of  ejectment  they  declare  on  several  demises  of  each 
of  the  whole  it  is  well  enough,  and  each  may  recover  aa  undivided 
moiety,  (s)  or  other  aliquot  part  or  share. 

A  common  law  lease,  made  by  a  copyholder  of  bis  copyhold 
estete,  is  a  cause  of  forfeiture,  (a)  except  in  the  case  of  an  in- 
fiuit,  (A)  (none  of  whose  acts  are  fdlowed  ta  operate  to  bis 
prejudice)  because  the  copyhdder  in  the  eye  of  the  law  is  merely 
a  tenant  at  will;  and  although  a  licence  may  be  obtained  from  the 
lord,  such  a  licence  is  merely  a  dispensation  of  the  ferfeitoie,  if 
the  lease  is  made  during  the  continuance  of  the  eitate  of  the  lord 


(f)  Prest  Shep.  T.  8^3. 

(0  Cook0.  Ciayworth,  18  Yes.  16. 
Cole  V.  Robins,  Ball.  N.  P.  17S.  Pitt 
9.  Smith,  S  Caoipb.  S4. 

(«)  Co.  Litt.  S47.  ft.  Strood  v.  Mar- 
sbftll,Cro.Eii2.  808. 

(e)  Jones  v.  Medlicott,  8  P.  Wms. 
ISO.  n.  A.  Rich  o.  Sydenliftm,  1  Ch. 
Cft.  80S.  Cory  v,  Corj,  1  Yez.  19. 
Blights  Note,  BuUer  v.  Mulverhill.  1 
Bligh,  P.  C.  14 1 .  See  Say  V.  Barwick , 
1  Yes.  and  B.  195. 


(s)  9  And.  16.  Jurdain  v.  Steer, 
Cro.  Jac.  83, 

(y)  Heatherley  d.  Worthington  o. 
Weston,  8  Wils.  832. 

(x)  Denn  d.  Bryant  v.  Wippel,  1  Bsp. 
K.  P.  C.  860. 

(a)  Bwerv.Asbton,  Moor.  878.  Bast 
V,  Harding,  Moor,  998.  See  also 
Moor,  184. 

ib)  Ashlicld  V.  AshAcld,  W.  Jon. 
157. 
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"who  grants  tile  licence)  and  is  no  direct  authority  to  make  a 

common  law  lease.    A  common  law  lease,  however,  by  a  copy* 

'bolder  without  licence  is  good  between  the  parties,  and  against  all 

•  peitens  except  the  lord,  (cf) 

By  custom  in  some  places  copyholders  may  male  leases  for 

•ytars  without  licence  for  certain  terms  specified  by  the  custom  ;  ((f> 
such  a  custom  for  one  or  for  three  years  is  not  uncommon. '  So  a 

.custom  for  copyholders  in  fee  to  lease  for  any  number  of  years  with-* 

r.out licence,  on  condition  that  the  term  should  cease  on  the  death 
of  the  lessor,  has  been  held  to  be  a  good  custom,  (e) 
.  In  Godb.  I7K  a  note  appears  to  this  efiect  r  that  it  was  hoTden 
by  three  of  the  justices,  viz.  Walmesley,  Warburton  and  Fos- 
ter, (Coke  and  Daniel  being  absent)  for  law  clearly :  that  a  tenant 
at  will  cannot  by  any  custom  make  a  lease  for  life  by  licence  of  the 
lord,  and  that  there  cannot  be  any  such  custom  for  a  lease  for  life 
as  there  is  for  a  lease  for  years.  This  is  the  only  authority  on  the 
point  which  I  have  met  with  :  but  from  the  very  nature  of  tenures 
it  seems  incompatible  with  the  estate  of  a  copyholder  that  any  cus- 

'  tool  should  permit  him  to  create  a  freehold  interest.  It  seems  to 
be  equally  incompatible  that  he  should  make  a  freehold  Tease, 
amounting  to  a  feoffment  at  the  common  law,  either  with  or  with- 
out a  licence  :  but  there  does  not  appear  to  be  the  same  objection 

'  to  his  making  a  grant  for  life  or  lives  by  any  of  those  conveyances 
which  do  not  in  themselves  work  a  tort.  Therefore,  in  another 
case  (/)  in  the  same  book,  it  is  said  to  have  been  adjudged  that 
where  a  copyholder  made  a  lease  for  three  lives,  and  made  livery, 
in  that  case  because  no  livery  appeared  to  be  endorsed  on  the  deed, 
it  was  held  to  be  no  forfeiture ;  and  London^s  case  was  cited,  in 
which  it  was  held,  that  a  bargain  and  sale  indented  and  inrolled 
by  a  copyholder  of  his  copyhold  tenement  was  no  forfeiture  of 

'  which  the  lord  could  take  advantage. 

If  the  lord  leases  a  copyhold  estate,  parcel  of  his  manor,  by  way 
of  a  common  law  interest,  it  is  an  enfranchisement  for  ever :  but 

(c)  Downingham*8  case,  Owen,  IS.  Eliz.  102. 

Goodwin  v,  Longhurst,  Cro.  Eliz.  535.  (d)  Cnmphorn  v.   Freshwater,    1 

Spark's  case,  Cro.  Eliz.  676.  MurrelPs  Brownl.  1SS. 

case,  4  Rep.  84.  b.  Wells  v.  Partridge,  (e)  Turner  v.  Hodges,  Hutt  101.' 

Cro.  Bliz.  469.      Stoper  r.  Gibson,  (/)  Godb.  960.  Co. Copyhold,  c.  57. 

Moor,   530.     Gregory   r.    Harrison,  contra. 
Moor,  679.    Mel  wick  v»  inter,  Cro. 
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this  must  be  understood  of  a  lease  to  the  copyholder,  or  to'  some^ 
persoo  who  misht  claim  admittance  by  the  custom ;  for  since,  not-  y 
notwithstanding  the  demise  of  a  tenement  by  copy,  the  freehold 
remains  in  the  lord,  there  is' no  objection  to  the  lord's  demising  the 
freehold  of  such  copyhold  to  another  than  the  copyholder  without 
destroying  the  copyhold  tenure.    So  the  lord  may  make  a  lease  of 
the  whole  manor  ;  and  therefore  where  (he  lord  of  a  manor  leased, 
it  for  years,  and  also  his  tenement  called  H.,  parcel  of  the  same 
manor  and  copyhold,  this  was  held  to  be  no  enfranchisement  be-> 
cause  this  tenement  was  atill  parcel  of  the  manor,  and  passed  in-, 
eluded  in  it,  and  the  rest  might  be  rejected  as  surplusage,  (g)        » 

I  f  a  baron,  seised  of  a  manor  in  right  of  his  wife,  leases  a  copyhold , 
parcel  thereof  for  years,  by  indenture,  and  dies,  tbe.feme  surviving 
may,  notwithstanding,  demise  by  copy ;  and  the  law  is  the  same  if  a 
tenant  for  life  demises  the  copyhold  for  years,  which  will  not., 
destroy  the  custom  as  to  him  in  reversion,  (h)   Another  exception 
to  the  general  rule  is  in  the  case  of  the  king,  whose  estate  the  law^ 
preserves  from  injury  for  his  successors  ;  therefore,  where  the  king 
granted  a  copyhold  estate  for  life,  it  was  held  that,  after  the  estate, 
for  life  it  might,  be  granted  again  by  copy,  because  it  might  be  for,, 
the  benefit  of  the  king's  inheritance  that  it  should  remain  copy*. 
hoid.(t) 

By  the  custom  of  some  manors,  the  lord  may  lease  for  years  tho: 
wastes  of  a  manor :  but  such  a  custom  to  lease  without  restriction, 
is  bad.  (k)  By  the  stat.  IS  Geo.  IIL  c.  81.  s.  15.  lords  of  manors,, 
with  theconsent  of  three  fourths  of  the  persons  having  right  of  com- 

r 

naon  upon  the  wastes  and  commons  of  the  manor,  may  lease  for  anj 
term  not  exceeding  four  years,  one-twelfth  of  such  wastes  for  the. 
best  rent  that  can  be  got  by  public  auction  to  be  applied  to  drain,^, 
fence,  or  improve  the  residue. 

It  seems,  says  Sir  W.  D.  Evans,  notwithstanding  the  assertioui' 
of  counsel  in  the  Earl  of  Bath  v.  Abney,  (/)  that  the  owner  of  a> 
copyhold  estate  may  pass  an  interest  for  a  term  of  years  by. 
surrender;  and  the  lord  is  bound  to  grant  admission  on  such  a 
surrender  :  but  a  fine  is  due  on  such  change  of  tenant,  and  conse- 
quently the  expediency  of  making  a  lease  by  surender,  or  applying 

(g)  Lee  V.  Boothby,  Cro.  Car.  6S1.  (0  Cremer  v.  Burnett^    ^tyl.  S66. 

W.  Job.  449.  Field  v.  Boothby,  S  Sid.  137.  S.  C.  ' 

(A)  Conetby  v.  Rusker,  Cro.  Blic.  *  (Ar)  BCidgerv.  Foot,  SB.  and  A.  IftS. 

469.  (0  1  Burr.  806.                               -J 
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for  a  lioeoce,  in  which  case  no  fine  is  dae,  mu«t  depend  on  the 
dieloin  of  the  manor,  the  fines  in  some  manors  being  considerabloi 
in  others  merely  nominal,  (m) 

A  person  attainted  of  treason  or  felony  may  gi?e  or  grant  his 
land :  but  in  treason  the  grant  will  be  void  against  the  king, 
becanse  the  inheritance  is  thereby  fiirfeited.  And  so  in  felony 
during  the  party^s  life,  the  king  will  be  entitled  to  hold ;  and  after 
his  death  the  lord  will  be  entitled  by  escheat  if  there  is  any  mesne 
leonre :  but  whether  this  last  shall  haye  relation  to  Ae  time  of  the 
crime  committed,  as  well  as  forfeiture  for  treason,  seems  to  admit 
of  reasonable  donbt ;  the  title  of  escheat  in  such  cases,  as  in  all 
others,  being  for  the  defect  of  a  tenant,  though  the  fiiilura  of  heirs 
is  a  consequence  of  the  attainder  and  corruption  of  blood,  (n) 
The  grant  of  a  person  outlawed  in  a  personal  attion  is  good 
agwnst  all  but  the  king,  (o) 

All  corporations  sole,  ecclesiastical  as  well  as  civil,  may  by  the 
common  law,  without  the  concurrence  of  any  other  personsj  make 
leases  for  life  or  years  which  wBl  bind  them  as  long  as  their  interest 
continues,  (p)  And  they  will  have  the  same  effect  even  if,  in  their 
natural  capacity,  they  labour  under  the  disability  of  infency ;  fiur  if 
they  are  admitted  to  exercise  such  offices  and  functions  within  age, 
they  are  also  supposed  to  be  capable  of  doing  all  things  belonging 
to  their  politic  capacities  as  persons  of  full  age.  {q)  And  this 
applies  more  especially  to  leases  by  the  king,  which  are  binding 
ioimedistelj  at  whatever  age  they  are  made  by  him,  because  the 
law  considers  the  king  as  afieoted  with  no  disability  by  reason  of 
bis  minority,  (r)  In  the  king's  case  his  prerogative  carries  the 
ozception  one  step  farther ;  for  if  the  king  has  lands  by  purchase 
or  descent  in  capacity  of  his  natural  body,  when  he  is  king  or 
before  his  accession  to  the  throne,  and  after  his  accession  being 
Widiio  age  he  makes  a  lease,  it  is  good  and  binding  immediately ; 
because  although  in  his  natural  body  he  has  the  imbecillitj  of 
infency,  yet  this  is  invested  with  the  dignity  of  the  body  pt^tic, 
which  is  utterly  void  of  such  imperfections.  >  (t) 

(m)  See  Walk.  Copyh.  4S8.  iq)  Bro.  tit  Age,  S4.  64.  SO.    King 

(»)  See  Prest  Sheph.  T.  «31.  r.  White,  Ann.  8. 

.  (#)  Ibid.  8S8.  (r)  The  case  of  the  Dnchy  of  Lm- 

(^  And.  S41.  SM.  Smr.  US.  S  Jftap.  cister.  Flow.  S12.  but  Bro.  A(p;,  SS. 

Sf.   Co.  Jitt.  4A,  «.  MmMit.  9mU  cMira. 

Gottldsb.  136.  (f)  Plow,  f  18. 
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For  the  safeguard  pt  the  subject  and  the  preservation  of  the 
proper  dignity  of  the  crown  the  law  has  provided  that  no  grants 
by  the  king  shall  be  good,  nnless  at  the  time  of  the  grant  his  title 
be  of  record.  Without  a  complete  satisfactory  title  appearing  on 
record,  all  letters  patent  (the  usual  mode  of  grant  by  the  crown) 
are  n>id  ab  initio. 

With  respect  to  demesne  lands  of  the  crown  which  are  in  the 
aictua!  occupation  of  the  crown,  there  can  be  no  diflSculty,  since 
(he  power  ef  the  king*  to  demise  these  does  not  differ  from  the 
power  of  private  persons  in  similar  circumstances.  So  where  the 
king  is  entitled  by  purchase  the  rule  is  equally  simple,  provided 
the  conveyance  be  a  conveyance  of  record  ;  as,  for  instance,  a  fine 
or  deed  inroUed.  But  there  are  other  cases,  in  some  of  which 
the  king  becomes  entitled,  by  what  is  called  an  inquest  of  office, 
eometines  merely  an  office;  and  in  others  being  entitled  by  other 
means,  he  cannot  grant  without  an  office ;  and  in  these  the  rules 
in  the  books  (/)  are  not  so  clearly  ascertained  and  defined.  In 
every  county  the  king  has  an  officer  to  whom  is  entrusted  the 
care  of  the  king^s  interest  in  this  respect.  He  is  usually  called  the 
escbeator:  but  the  sheriff  or  coroner  may  also  be  considered  the 
king^s  officer  for  this  purpose,  if  there  be  no  escheator.  It  is 
their  duty  when  circumstances  require  it  to  summon  a  jury,  and 
to  institote  an  enquiry  into  the  nature  of  the  king's  title,  or  the 
valne  of  the  property  as  the  case  may  be,  and  to  return  it  into  the 
Chancery  or  the  Exchequer,  (ti)  And  after  the  return  of  the 
inquest,  it  becomes  matter  of  record,  which  may  be  acted  upon  by 
the  king's  officers.  These  offices  or  inquests  of  office  are  of  two 
kinds:  1st.  An  office  of  entitling,  anJ,2dly,  an  ofiice  of  instruc- 
tion. In  the  latter  case,  the  king  is  supposed  to  be  entitled 
without  office  by  what  is  sometimes  called  matter  of  fact,  as 
trhere  the  king's  tenant  in  iee  simple  holding  immediately  of  the 
crown  dies  seised  without  heir,  or  his  tenant  in  tail  dies  without 
issue,  or  in  any  other  way  the  estate  of  the  king's  tenant  censes  or 
becomes  void,  by  some  matter  of  fact  not  appearing  of  record ;  the 
seisin  and  possession  is  in  the  king  before  office,  but  it  is  neces- 
sary that  the  king  should  be  instructed  of  the  matter  of  fiKt  by 


(l)WillioBe.  BdrkleyiPlow.litS.a.  Cro.Car.lOO.  Finch  v.  Throgmorloa. 

NieheUs  0.  NirholK  Plow*  *^*  ^  Cro.Blis.SSl.  Pardow  v.  Cora,  Cro. 

F^*s  ssssb  S  Eq^.  SS.  b.  Raigbri  BUs.  865. 

ctse,  6  Rep.  S6.  a.  S7.a.   Oewtie^  (a)  See  Hat  1  Hen.  YUL c«  S. 
,  3  Rep.  10.  b.  Potter  v.  Stevens, 


48  On  the  qtiat^catians  >  [Chap,  h^ 

wblch  be  has  become  entitled,  and  all  sueb  offices  will  relate  to  the 
time  the  king's  title  accrued^  so  as  to  avoid  mesne  incumbrances^ 
and  to  entitle  the  king  to  the  profits,  but  not  to  grant,  (v)  So 
also  by  the  stat  33  Hen.  VIII.  c.  SO.  s.  2*  (x)  lands  of  persons 
afttainted  of  high  treason  are  actually  vested  as  to  possession  and 
seisin  in  the  king:  (j/)  but  they  cannot  be  put  in  charge  by  the 
king's  officers  without  an  office  of  instruction ;  (x)  because  it  does 
not  appear  of  record  in  the  Exchequer  of  what  lands  the  person 
attainted  was  seised  at  the  time  of  his  attainder  or  after,  and  the 
same  law  is  of  an  attainder  of  felony  of  the  king's  tenant  if  he  dies 
seised.  Such  offices  of  instruction  might  either  be  taken  by  virtue 
of  office,  when  they  were  called  inquests  of  office  virtuie  officii^ 
or  by  writ  or  commission  from  the  Court  of  Exchequer,  and  both 
are  equally  offices  of  instruction.  Inquests  of  office  virtuie  officii^ 
are  by  force  of  the  st.  34  Edw.  III.  c.  IS:  and  by  the  st.  IS  Hen.  VI. 
c*7.  and  st.  1  Hen.  VIII.  c.  8.  they  must  be  returned  into  the 
Chancery  or  the  Exchequer  within  one  month  after  taking  the 
same,  and  if  returned  into  Chancery  they  are  to  be  transcribed, 
into  the  Exchequer.  But  by  st,  33  Hen.  VIII.  c.  22.  (a)  escheators. 
cannot  sit  virtuie  officii  to  take  an  inquest  where  the  lands  are  of 
the  value  of  5/.  per  annum  or  above,  on  pain  of  5/. ;  which  statute 
was  made  to  prevent  escheators  from  seising  lands  by  virtue  of 
their  office  without  a  writ  of  seisure  from  the  Chancery  or  the. 
Exchequer.  These  offices  of  instruction  settled  the  annual  value, 
of  the  lands ;  and  by  that  value  the  escheators  accounted,  unless 
the  court  on  putting  it  up  to  auction  found  any  person  that  would 
give  more  for  the  land,  and  then  they  let  it  by  lease  under  the 
Exchequer  seal,  (ft)         . 

The  other  species  of  office  was  called  an  office  of  entitling, 
because  th^  king  was  thereby  entitled.  Examples  of  such  cases  are 
numerous:  such  as  purchases  by  aliens  born,  by  any  body  corpo- 
rate in  mortmain,  or  by  any  person  attainted  of  felony,  all  of 
which  give  the  crown  a  title  but  not  before  office.  So  where  a 
condition  is  broken  which  gives  a  title  of  re-entry,  in  these  and 
similar  cases  the  king  is  not  in  possession  till  office  found.  In  a 
Ifite  case,  (c)  the  king's  title  by  escheat,  where  the  tenure  was  not. 

(r)  Stamford  Prerog,  54.    Doe  d.  («)  Page*s  case,  5  Rep.  58.  a. 

Hayne  and  the  King  tf.  Redfearo,  18  (a)  Qiuere  as  to  this  statute. 

East,  96.     •  (b)  Gilb.  Exch.  109. 

(«)  Irish  Statute,  87  Eliz.  c.  1.  (c)  Doe  d.  Hayne  and  the  JCing  v.* 

(y)  Nichofs  t».  Nichols,  Plow.  485.  a.  Redfearn,  18  East,  06.                       o 

Dy.  145.  Dowtie^s  case,  S  Rep.  10.  .   .         «-. 
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lillirf^taMly  of  (he;  ^^roTTtfy  but  the  king  had  become  entitled  by 
fotctf  of  the  sttftote  quia  empiorest  was  thought  to  be  of  tbd 
Mme  nat^re^  uni  a  tkeUr  title.  The  court  howevei"  were  not  qnite 
clear  upon  the  point ;  and  it  seems  more  consonant  with  the  prin*- 
<*tples  of  law  on  this  head,  that  no  distinction  shonld  pretail 
b^ween  escheat  of  such  a  tenancy  and  Chat  of  a  tenancy  in  fed 
bold  ittiniedintely  of  the  crown  :  in  bothf  an  oAce  of  instructioii 
dOOfAs  necesdairy  befere  the  limd  can  be  granted  Otei^.  If  (be 
king*s  tenaift  in  fee  slaif  le  be  diseeised  and  die  without  heir,  or  if 
an  alien  bom  or  alienee  in  noTtaiairf  be  disseised,  alt  this  must  h6 
fenod  by  office  of  entitling^  and  f be  king  shall  not  be  in  possession 
till  the  asisin  and  possession  of  tke,  true  tenant  h6  removed,  (d) 
If  the  oUce  of  entitlittg  roiate  to  t&e  fen  or  freehold,  if  must  be 
by  eommiaiiotf  noder  the  great  seal ;  (e>  and  H  sK^dms  to  be  likewtsi^ 
nodeasary  that  if  sboiild  be  ex^cnied  in  <hn  toiMf y  wherie  tfie  landtf 
lie.  (/>  If  it  r^liio  only  to  a  ehottnl  intei^t,  it  may  be  under  thcf 
Exchequer  seal  y  and  the  inqufiry  may  bo  in  my  <k>nnty.  Thiir 
perhaps  is  the  most  intelligible^  aocoimt  of  #bat  is  to^  be  found  in 
tfae  books.  Thoiteses  containing  all  the'  informtfCion  on  the  sut^t 
are  of  .an  ewly  date,  and  are  in  a  few  points  fnconsisteht :  but  (he 
general  purport  of  them  seems  to  be  to  the  eflfect  here  stated. 

Aw  of&ceitf  not  of  record  till  the  retnrn  of  it  into  the  Chancery 
or  Ejidiequer :  it  seems  therefore  reasonable  thai  lanfds  seised  into 
the  king's  hands  by  such  inquests  should  not  be  demised  till  after* 
tbcf  p^fhfrn  of  tbe  inquest.  In  consequence,  hoif^ever,  of  abuses  of 
Chid  kind  having  taken  place,  it  was  enascted  by  the  fitst.  8  Hen.  Y t. 
c.  16.  that  all  attchf  lands  should  remain  in  the  king's  hands  til( 
one  month  after  the  return  of  the  inquest ;  and  not  till  then  be  let' 
tof  fbrn^  except  to  tbose  wfio  should  proflTer  a  traverse  to  such* 
]iH|ue8t,  to  hold  till  the  is^ae  taken  upon  the  same  (rat^rse  shouhf 
be  fouinl  and  discusaed  for  the  king  or  the  party,  such  party 
ftndiag  surety  ta  prosecute  the  traverse  Withr  eiecf,  and  to  pay  to^ 
fke  king  the  yearly  valoe^  if  tho  issue  shonld  be  found  against  him. 
But,  iw  order  to  understand  (ho  latter  part  of  this  enactment,  it 
10  necessnry  to*  mcur  to  somn  previoua  statutes  on  the  same  sub«« 
jMt  At  tbe  comninn  law,  when  tbe  kklg  became  seised  of  any 
estate  of  freehold  or  inheritance  by  matter  of  record,  he  who  had 

(if)  9  Hen.  VII.  %  b.  Powti^s  due,        (e)  Gilb.  Bxch.  109. 
3  Rep.  10.  In  (/)  Parslow  v.  Corn,  Cro.  BUse.  S55. 
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right  could  have  no  traverse  of  the  inquest,  but  he  was  put  to  bis 
petition  of  right  in  the  nature  of  a  real  action  to  recover  bis 
right:  in  some  cases,  including  chc^ttels  real  as  well  as  higher 
interests,  there  was  another  remedy  called  a  manstrans  de  draiiy 
and  that  was  where  office  was  found  for  the  king,  and  by  the  same 
office  the  title  of  the  party  was  also  found.  As  if  a  disseisor,  aliened 
in  mortmain,  and  the  special  matter  was  found  by  office,  sdliceiy 
the  disseisin  and  alienation,  the  disseisee  bad  his  monsirans  de  droit : 
but  if  the  office  omitted  the  title  of  the  party,  be  was  put  to  his 
petition  of  right,  (g)  But  a  traverse  was  allowed  only  in  those 
^ses  where  by  the  inquest  of  office  land  was  not  in  the  king's 
hand,  but  the  king  was  only  entitled  to  a  scire  facias  in  the  nature 
of  that  action  to  which  a  subject  would  have  been  entitled  in 
similar  circumstances ;  in  such  cases  the  party  being  in  the  na- 
ture of  a  defendant,  might  appear  and  traverse  the  office  (A) 
without  shewing  any  title  in  himself.  The  remedy  by  petition 
being  found  tedious  in  those  cases  to  which  it  applied,  it  was 
enacted  by  the  statute  34  Edward  III.  c.  16.  that  where  the 
land  should  be  seised  into  the  king's  hands  by  office  of  es« 
cheator,  finding  that  the  king's  tenant  aliened  without  licence, 
or  thf^t  the  king's  tenant  by  knight  service  died  in  his  demesne 
as  of  fee  and  his  heir  within  age,  that  after  the  return  of  the  office 
Vito  Chancery,  the  party  grieved  might  traverse  theoffice,  and  the 
process  should  be  tried  in  the  King's  Bench.  It  appears  that  this 
act  only  extended  to  cases  where  the  king  was  entitled  by  office ; 
besides  which  no  office  was  within  the  purview  of  the  act,  but 
only  an  office  by  writ  or  commission;  for  the  words  of  the  act 
are,  that  the  party  shall  traverse  the  office,  ^^  which  was  first 
taken  by  the  king's  commandment."  Next,  it  was  restrained 
to  alienations  of  the  king's  tenants,  and  to  wardships,  (t)  To  re- 
medy these  and  other  inconveniences  the  stat.  36  Edw.  III.  c.  13. 
was  made,  the  words  of  which  are  general  comprehending  all  kinds 
of  office,  and  all  other  cases,  as  well  as  alienation  without  licence 
and  wardship.  The  words  are :  ^^  And  if  there  be  any  man  that 
will  make  claim  or.  challenge  the  land  so  seised,  it  is  enacted  that 
the  escheator  send  the  inquest  into  the  Chancery,  within  the  month 

(g)  Commonalty  of  Saddlers^  case,     wpra, 
4  Rep.  54.  (0  llago.  Ch.  9  Hen.  III.  c.  98. 

.  (h)  CommonaJty  of  Saddlers'  case,     St  1  Edw.  III.  sUd.  c.  12. 
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after  the  lands  so  seised,  and  that  a  writ  be  delivered  to  him  to 
certiry  the  cause  of  his  seisin  into  the  Chancery,  and  there  he 
<tlie  party)  shall  be  heard  without  delay  to  traverse  the  office,  or 
otherwise  to  shew  his  right,  and  from  thence  sent  before  the  king 
to  make  a  final  discussion  without  attending  other  commandment, 
and  in  case  that  any  come  before  the  Chancellor  and  shew  his 
right,  by  which  shewing  by  good  evidences  of  his  antient  right 
and  good  title  the  chancellor  by  his  good  discretion  and  advice  of 
counsel,  (if  it  seem  expedient  to  him  to  have  counsel)  shall  let 
and  demise  the  lands  so  in  debate  to  the  tenant,  yielding  therefore 
to  the  king  the  value  if  it  pertain  to  the  king  in  the  manner  as  he 
and  the  other  chancellors  before  him  have  done  in  times  past  of 
their  good  discretion,  so  that  he  find  surety  that  he  shall  do 
no  waste  or  destruction  till  it  be  judged."  The  great  ob- 
jection which  was  made  to  this  last  statute  arose  from  the 
words,  ^^that  the  escheator  send  the  inquest  into  the  chan- 
cery, &c."  which  were  said  to  imply  that  the  act  should  not 
extend  to  inquests  by  virtue  of  office,  because  it  was  said  that  no 
such,  office  could  be  returned  into  the  Chancery,  but  only  into  the 
Exchequer :  (j)  but  precedents  without  number  were  produced 
of  the  returns  of  such  offices  into  both  courts ;  so  that  the  escheator 
seems  to  have  had  his  election  in  this  respect,  and  both  are  the 
king's  courts  for  this  purpose.  Although  the  statute  only  speaks 
of  offices  returned  into  Chancery,  offices  returned  into  the  Exche- 
quer are  within  the  equity  of  the  statute,  (k)  Where  the  king 
was  entitled  by  double  matter  of  record,  as  by  a  judgment  of 
attainder  and  office,  it  was  held  that  this  act  did  not  extend  to  the 
case:  but  the  stat.  S  Edw.  VI.  c.8.  s.  7.  (/)  has  given  all  the 
benefits  of  this  act  to  the  party  in  such  cases. 

But  to  return  to  the  stat.  8  Hen.  VI.  c.  16.:  this  statute  was 
afterwards  evasively  construed,  as  if  grants  made  by  the  chan- 
cellor, treasurer,  or  other  officer,  without  finding  any  office,  were 
without  the  statute.  The  statute  18  Hen.  VI.  c.  6.  therefore  pro- 
vides that  no  letters  patent  shall  be  made  to  any  person  or  per- 
sons of  any  lands  or  tenements  before  inquisition  of  the  king's 
title  in  the  same  be  found  in  the  chancery,  or  in  his  exchequer,  re- 
turned, if  the  king's  title  in  the  same  be  not  found  of  record,  nor 

(J)  Yearbook,  4  Kdw.  IT.  24.  a,         (ONo  enactment  of  this  nature  in 

Stamf.  Prerog.  70.  b.  Ireland. 

'  (Jk)  SUmf.  Prerog.  70. 
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wilfain  one  month  after  the  eaoie  return,  if  k  be  not  to  liim  or 
them  which  tender  their  traverses,  as  is  aforesaid ;  and  if  aay  let- 
ters patent  be  made  to  the  contrary,  they  diall  be  Toid,  and 
bolden  for  none,  (m)  Upon  this  statute,  18  Hen.  ¥1.  e.  6*  it 
may  be  observed,  that  Stamford,  in  his  Treatise  De  Prerog€^h6 
Regis  54.  a.,  although  he  states  that  the  king  has  a  possessioii 
in  law  upon  a  descent,  reverter,  remainder,  or  esoheait,  yet  adds, 
that  be  cannot  make  it  his  possession  in  deed  by  his  grant 
without  office,  because  of  a  statute  of  the  18  Henry  VL  to  tiie 
let  thereof.  So  in  Bro.  Off.  Escheator,  pi.  56.,  it  is  said,  if  the 
king  grant  land  to  A.  for  life,  and  A.  dies,  ba  cannot  grant  the 
land  again  till  A.^s  death  is  found  by  oflEloe,  and  tfaait  by  the  stat. 
18  Hen.  VI. 

Before  the  stat.  9  &  3  Edw.  YI.  c.  11.  (ft)  a  termor  for  years 
seems  to  have  had  bo  remedy  against  tm  inquest  of  office  finding 
tfe  king's  title  to  the  fireefaold.  By  the  second  section  of  that  sta- 
tute, tibe  interests  of  lessees  for  years  are  saved,  though  not  found 
by  tbe  office  which  finds  the  king's  title  in  the  freehold ;  and  by 
section  6.  if  any  person  be  found  entirely  lunatic,  idiot,  or  dead, 
every  person  grieved  by  such  office  shall  have  his  traverse  as  io 
other  cases  of  untrue  inquisitions. 

It  does  not  seem  to  be  clear,  whether  the  statutes  which  have 
been  enumerated  contemplated  chattel  interests.  With  respect 
to  chattels  personal,  and  things  which  lie  in  grant,  as  advowsons, 
remaiiiders,  and  reversions,  they  are  in  the  king  without  office, 
•upon  any  forfeiture :  but  to  chattels  real  the  kinj;  can  be  entitled 
only  by  office,  as  in  the  case  of  other  real  property,  {o)  Where 
the  crown  has  made  a  lease  for  years,  on  condition  that  the  lease 
shall  be  void  on  non-payment  of  rent  into  the  exctiequer,  there^ 
if  the  condition  is  broken,  the  crown  may  grant  over  withoat  of< 
fice,  because  the  non-payment  is  of  record,  (p)  But  if  the  rent 
be  payable  to  a  bailifi^or  deputy,  or  the  lease  is  void  from  any  other 
circumstance  which  does  not  appear  of  record,  there,  although 
the  lessee  after  breach  of  the  condition  is  jienior  de  son  tori  of  the 
profits,  the  king  is  not  in  possession  for  the  purpose  of  granting 
i^itbout  office,  (q)   So  if  the  lease  be  not  made  void  by  the  breach 

(m)  March.  84.  Stamf.  Prerog.  61.  Hardr.  101. 

(fi)  Irish  Statute,  10  W.  III.  c.  10.  (p)  Finch   v.  Throckroortoo,   Cro. 

(0)Britton  v.  Cole,   12  Mod.  175.  Eliz.SSl. 

The  Attorney-General  v.  Fox,  Hardr.  («)  Stephens  v.  Potter,  Cro.  Car. 

49S.    Attorney-General  v.  Freenum,  100. 
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of  such  a  condiliao^  but  is  voidable  only  by  re-entry,  tbere  also 
th«re  must  be  an  office  to  put  the  king  into  possession,  (r)  Then 
the  question  arises  whether  such  estates  are  within  the  stat.  18 
Hen.  y L  In  Sav.  70.  it  is  said  to  have  been  held  that  they  wpre : 
but  that  authority  is  not  much  to  be  relied  on ;  for  it  states  it  to 
have  been  a  question  whether  the  freehold  was  in  the  queen  before 
oCoe;  about  which  there  could  be  no  doubt,  as  the  case  arose  on 
a  tona  of  years.  In  Knight's  case,  (s)  the  lease  was  for  years 
veidnUe  by  entry  on  non-payment  of  rent ;  and  it  is  reported  by 
Lord  Coke  to  have  been  resolved  in  the  Exchequer  chamber,  that 
aUhoigh  without  office  the  lease  was  not  void,  and  although  the 
oiBee  was  not  returned  beibre  the  date  of  the  patent,  yet  forasmuch 
as  the  office  was  found  (that  is,  boce  dale,)  before  the  grant,  and 
afterwards  it  was  returned  of  record,  the  grant  was  good.  4n« 
devson,  (0  who  reports  the  same  case  in  the  Exchequer  chamber, 
talies  no  notice  of  this  resolution :  but  in  a  report  of  the  same 
caae^  (u)  as  argued  in  the  Court  of  Common  Pleas,  three  judges 
against  one  agree  with  the  resolution  of  the  Exchequer  chamber 
aa  stntsd  by  Lord  Coke. 

li  may  be  here  observed  that,  on  a  traverse  of  office,  if  the  issue 
is  found  against  the  king,  a  writ  called  a  writ  of  am(neas  manum 
issues  on  the  judgment :  but  the  king's  hand  is  amoved  imme- 
diately on  the  judgment  before  execution  of  this  writ*  (jp) 

In  all  cases  at  the  common  law,  when  the  king's  title  accrued 
to  him  by  a  judicial  record,  as  by  attainder  and  office,  and  the 
king  granted  his  estate  over,  there,  although  the  party  aggrieved 
was  put  to  his  petition  of  right  against  the  king,  he  might  have 
tdre  facias  against  the  patentee :  but  if  the  king  was  entitled  by 
conveyance  of  record  only,  aa  if  a  disseisor  conveyed  to  the  king 
by  fine,  deed  inrolled,  or  other  matter  of  record,  there  if  the  king 
granted over^  the  party  might  enter  upon  or  have  his  action  against 
the  patentee.  Also  in  all  cases  where  the  party  grieved  might 
have  momtram  de  droit  or  traverse  against  the  king,  there  if  the 
king  granted  over,  the  party  aggrieved  might  enter,  or  have  his 
action  against  the  patentee,  (jj/) 

By  the  stat»  1  Hen.  VIII.  c.  10.  persons  tendering  traverses  and 

(ff)  Kaig^t^  esse,  6  Be|W  56.  (x)  Brown  v.  Terry«  Cro.  Eliz.  583. 

(«)  UH  «!«»*«.  ( jr)  Comro.  Saddlers*  caie,   4  Rep. 

(0  1  And.  173.  54.  a.  59.  b. 
(a)  Moor,  199. 
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desiring  to  have  the  lands  to  farm  and  finding  surety,  if  they  shew 
evidence  to  (he  chancellor  according  to  the  st.  8  Hen.  VI.  c.  16. 
and  come  into  the  Chancery  within  three  months  after  office 
returned  into  the  Chancery  or  the  Exchequer  they  shall  be 
admitted,  and  all  other  grants  shall  be  void,  (s) 

The  usual  mode  of  proceeding  at  the  present  day,  by  those  who 
claim  against  inquisitions,  appears  to  be  by  petition,  shewing  a 
primd  fade  case  of  title  to  the  Court  of  Chancery.  This  juris- 
diction was  established  by  the  case  of  ex  parte  Webster :  (a)  but  * 
the  Court  has  doubted  whether  a  mere  trustee  should  be  allowed 
to  traverse,  (b)  In  a  more  recent  case  (c)  it  was  contended,  that  the 
right  extended  only  to  those  cases  where  the  crown  claims  property 
by  reason  of  the  incidents  of  tenure.  The  inquisition  related  to 
certain  lands,  adjoining  certain  parishes  in  Lincolnshire  ;  and  the 
point  of  inquiry  was,  whether  they  were  in  times  past  covered 
with  the  sea,  and  were  then  by  the  sea  left  and  not  covered  by  the 
water ;  and  whether  they  belonged  to  and  had  been  unjustly  sub* 
tracted  from  the  crown  ?  Upon  consideration  of  the  several  statutes 
his  honour  the  Vice-Chancellor  observed,  that  they  appeared  to 
him  rather  to  be  made  to  regulate  the  exercise  of  an  acknowledged 
right,  than  to  create  that  right ;  and  he  concluded  with  saying, 
that  his  opinion  was  that  there  was  a  general  right  in  the  subject 
to  traverse  every  inquisition  by  which  property  is  to  found  in  the^ 
crown. 

Corporate  bodies,  consisting  of  several  persons,  if  they  have 
a  superior  or  head,  such  as  a  mayor  in  a  corporate  town,  or  a 
dean  in  the  chapter  of  a  cathedral,  may  make  leases  for  lives  or 
years,  which  shall  be  binding  on  them  as  long  as  the  same  indivi- 
dual exercises  the  office  of  their  head  or  superior  :  (d)  but  if  the 
corporation  aggregate  have  no  superior,  no  such  rule  can  be 
adopted ;  and  consequently  their  leases,  if  made  at  the  common 
law,  are  void  ab  initio  even  against  themselves,  (e) 
The  constitution  of  dean  and  chapter  at  the  present  day  difiers 

(s)  No  Irish  statute  to  this  effect*  Norwich,  Moor.  875.    Magdalen  Col- 

(a)  6  Ves.  809.    Ex  parte  Wragg,  lege  case,   11  Rep.  78.  a.    Co.  Litt 

5  Ves.  450,  832.  48.  a. 

(5)  In  re  Sadler,  I  Madd.  581.  (e)  The  Chapter  of  Southwell  v. 

(e)  Ex  parte  Lord  Gwydir,  4  Madd.  The  Bishop  of  Liacohi,    1  Mod.  804, 

tSU  %  Mod.  56. 

(lO  Walter  v.  The  D.  and  Ch.  of 
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materially  from  tbe  ancient  corporation  of  abbot  and  convent.  The 
convent  were  all  dead  men  in  law ;  and  considered  incapable  of 
grranting,  except  by  their  superior :  therefore,  if  an  abbot  and  cdn« 
vent  were  parsons  imparsonee  of  a  church,  the  abbot  was  said  to 
grant  with  the  consent  of  the  rest  But  a  dean  and  chapter  at  the 
present  day  may  make  leases  in  their  joint  names  of  the  possessions 
which  they  hold  as  a  corporation  aggregate.  So  in  a  corporation 
of  master  and  fellows  the  master  is  but  a  part  of  the  acting  part, 
and  is  one  of  the  grantors  like  the  rest.  (/) 

Executors  and  administrators  may,  by  virtue  of  their  oflBce,  dis- 
pose of  terms  for  years,  which  are  vested  in  them  in  right  of  their 
testators  and  intestates;  and  it  seems  to  be  clear  that  executors 
may  demise  before  probate,  (g)  But  if  executors  infuse  to  adminis- 
ter, they  cannot  dispose  of  the  term  after  administration  granted  by 
the  ordinary  to  another.  (A)  Where  there  are  several  executors, 
each  has  the  entire  interest  $  and  a  grant  consequently  by  one  ii 
as  eflSectual  as  if  all  bad  joined ;  and  even'  where  the  deed  pur- 
ports to  be  a  grant  by  all,  yet  if  one  only  seals  the  deed,  it 
has  been  held  to  be  binding  on  all.  (t)  As  to  administrators, 
it  has  frequently  been  said,  they  have  but  a  joint  authority  r 
but  the  contrary  has  been  solemnly  held  in  the  case  of  Willand 
V.  Fenn.(J) 

If  the  person,  who  by  consanguinity  ought  to  be  the  administra- 
tor of  an  intestate,  is  an  infant,  a  qualified  power  of  administration 
during  the  infancy  of  such  person  is  given  to  his  guardian,  or  to 
such  person  as  the  Spiritual  Court  thinks  fit  to  act  for  the  infiint 
till  the  age  of  twenty-one.  (k)  The  rule  was  somewhat  different 
in  the  case  of  infant  executors,  till  the  stat.  38  Geo.  III.  c.  87. 
s.  6  and  7.  That  statute  directs  that  where  an  infant  is  sole  exe- 
cutor,, administration  with  the  will  annexed  shall  be  granted  to 
the  guardian  of  such  infant,  or  to  such  other  person  as  the  Spiritual 
Court  shall  think  fit,  until  such  infant  shall  have  arrived  at  tbe 
age  of  twenty-one  years ;  at  which  period,  and  not  before,  probate 
shall  be  granted  to  him ;  and  the  person  to  whom  such  administra- 
tion shall  be  granted  shall  have  the  same  powers  vested  in  htm  as 

(/)  Dy.  40.     Ireland  v.  Barker,  Ch.Ca.'616. 

Godb.  810.    Adoo.    18  Mod.  888.  (j)  Cited  8  Tex.  867, 868. 

(f )  Roe  d.  Bendaii  v,  Sommersett,  (k)  Freke  v.  Thomas,  Salk.  89.  Ed- 

8  Bl.  688.  mnnd  v.  Shaler,  Com.  Rep.  159.    Ai- 

(h)  Broker t;.  Charter,  Cro.  Kliz.  98.  kioson  v.  Cornish,  Carth.  446* 

(0  Simppon  v.  Gutteridge,  1  Madd. 
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90  admipiatr^br  pw  bulb  by  rirtee  of  an  adminstnitioii  gvaaleil 
to  him  durante  tnimri  mUiU  pf  the  next  of  kin. 

The  bu3l)iind  of  a  f^me  ^xeoutriv  \iba  a  joint  intevast  wMl  her 
10  a|ll  the  effep|t9  pf  tbe  daeaased,  and  is  eaablod  l^  law  to  aaeafiie 
the  whole  acJpoinistratioD,  aed  to  act  is  it  to  all  purpoRas  wittout 
bar  consent ;  nor  can  tb^  wife  do  any  valid  act  ai  ezacttnx  with- 
out  the  husband's  conqurrenee.  {k) 

Guardians  ip  qocagey  nnder  wbidi  head  may  ba  inelode^ 
as  well  guardians  by  the  election  of  the  infants  thamsaUei^ 
after  they  ^rri? e  ^t  lb^  ag9  of  fourteen,  as  testamaatavy  goard- 
ians  or  guarfiians  appointed  by  deed  under  the  stat.  IS  Car.  II* 
c.  24*  (0  ^"^^  ^^  power  of  making  leases  for  years  doring  the 
continuance  of  their  guardianship.  All  these  diflbrent  klpda 
of  guardians  differ  only  in  their  mode  of  appoiBtroent.  (m) 
The  guardian  in  socage  is  appointed,  not  by  an;  apeeial  de* 
aignation  of  the  piirty,  but  by  the  law  itself  in  respect  of  the 
land  descended ;  so  that  where  no  land  descends,  or  it  is  merely 
an  equitable  estate,  there  can  be  no  guardian  in  socage;  (a)  and 
tbopgb  the  heir,  after  be  arrive  at  the  age  of  fourteen,  may  choose 
his  own  guardian,  who  shall  continue  so  till  he  js  twepty-one, — 
this  l^st,  as  well  as  the  guardian  in  socage,  derives  his  authority, 
not  from  the  infant,  but  from  the  law.  Neither  would  it  answer  the 
intention  of  the  law  if  it  were  otherwise,  because  the  contracts  of 
the  guardian  would  in  that  case  partake  of  the  imbecillity  the  law 
attributes  to  the  acts  of  the  infant.  (0)  The  stat.  18  Ch.  If.  pro- 
fessps  to  follow  the  modpl  of  guardianship  in  socage,  and  privileges 
parents  agaipst  common  right  only  in  the  mode  of  the  appointment. 
All  these  guardians  have  an  interest  asj  well  as  an  authority,  till 
their  guardianship  ceases. (p)  The  interest  is  a  chattel  interest; 
and  if  a  feme  guardian  takes  baron  the  guardianship  is  transferred, 
like  any  other  chattel,  to  the  husbuid,  who  may  make  leases  dor- 


(k)  Com.  Dig.  Adminbtralion  D. 
Ankerstein  v.  Clark,  4  T.  R.  617. 
Off.  Ex.  207.  Thrustottt  v.  Coppin, 
3  Wil3. 277. 

(/)  Irish  stat.  14  and  15  Car.  II.  c.  IS. 
See  also  statutes  SI  aod  %%  Ckp.  UI. 
c.  62.,  SO  f^co.  III.  c  29u,  and  32 
Geo.  III.  C.2I.  Qi^bb.  pig.  YolI.42a 

(i9i)Be^U  v^  Constable,  Va^gh.  17;7. 
Lord  Shaftesbury's  case,  2  P.Wms.l02. 

1 


Roe  d.  Parry  v.  Hodgson,  2  Wife.  129. 
Co.  Litt  S8.  b.  n.  IS. 

(n)  R.  V.  Toddington,  1  B.  and  A. 
S60. 

(•)  Guardiandiip  by  the  father  coa- 
tinuet  tiU  his  soa  b  tweaty-one,  ia  le- 
spe^i  of  bis  body»  nod  of  his  lands. 
See  the  King  v.  Thorp,  Carth.  384. 

(p)  Dugar  V.  Norton,  1  f seen.  102. 
Wade  V.  QakejT,  I  Lord  Ray^i.  139* 
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iBg  the  covortOM  wiAaat  litr  coneomiiee.  A  guardian  hj  nur^ 
ture  caflDot  maki^  a  least  for  ye*r8^  eithar  in  his  own  naine  or  is 
&B  name  of  the  infiuit ;  fbr  he  has  nothing  in  the  land  hy  Tirtee 
of  his  oflioe)  avd  swh  a  gaardian  may  he,  although  the  infiinl 
should  haTe  no  land,  (q) 

Before  Ae  atat.  19  Ch.  II.  a  tenant  in  socage  might  have  de- 
.viatd  his  land  in  trust  fiw  his  heir  c  bat  aoeh  a  devise  would  not 
have  attracted  to  it  the  oustody  of  the  person.  The  trustee  would 
in  that  case  have  tahen  a  chattel  interest  for  the  benefit  of  the  heir^ 
and  might  nahe  leasaa  ibr  years*  So  it  has  been  determined  (r) 
that  if  a  devise  be  made  till  the  son  come  to  a  certain  age  for  spe- 
cial  reasons,  cueb  as  payment  of  debts,  or  for  the  support  and  pro- 
vision of  the  devisee,  or  for  the  maintenance  of  the  testator^s 
ehildren  generally ;  in  such  cases  the  executor  or  devisee  shall 
have  a  chattel  interest  vested  in  them  Ibr  those  purposes  till  the 
■on  shall  have  arrived  at  the  age  specified,  if  he  so  long  live,  wtth« 
out  being  subjeet  to  the  contingency  of  his  dying  within  age :  to 
the  extent  therefore  of  such  interest  such  devisees  may  dispose  of 
the  land. 

The  committee  of  a  lunatie^  estate,  or  the  receiver  of  an  in- 
fant ward  in  Chancery  cannot  of  his  own  authority  make  leases ; 
the  course  of  the  Court  is  to  ref^  it  to  the  master  to  con- 
sider and  report  whether  the  lease  will  be  Ibr  the  benefit  of 
the  inlhnt ;  and  if  it  Is  so,  the  Court  will  order  it:  (s)  It  was 
formerly  doubted  whether,  in  the  case  of  a  lunaticls  estate,  even 
such  a  lease,  so  made  by  order  of  the  Court,  was  good  at  law ; 
because  the  king  hioMelf  could  not  make  a  lease  of  a  lunatic's 
estate  s  but  that  doubt  has  been  removed  by  the  stat  49  Oeo.  III. 
e.  75.  which  enables  the  Courts  of  Chancery  in  England  and  Ire- 
land to  lease  the  estates  of  lunatics. 

Trustees  of  charity  estates,  and  those  who  have  the  legal  estate 
vested  in  them  under  private  conveyances,  have  a  power  (hlly  re- 
cognized in  law  to  make  a  complete  alienation  of  such  estates, 
without  the  concurrence  of  the  cestui  que  trust ;  and  even  where 
the  founder  of  a  charity  has  given  express  directions  as  to  the  mode 

(f  >  WilKt ».  Whttewood,  Owen  45,  der  o.  Blackburn,  Hob.  885.    Tajbr 

Skoflwidth  RsdleB,  6 wen  115.  v.  Bjdatt,  1  Freera.  243. 

(f*)  •Bora9ton*8   case,   S  Rep.   19.  (f)  Potter  t;.  Merchant,  1  Vern.  863. 

Smith  0.  Hatens,  Cro.  Eliz.  258.   Par-  Knipe  v.  Palmer,  8  Wits.  130. 
her  9.  Piummer,  Cro.  EHs.  190.   Bui- 
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io  which  the  trust  is  to  be  execated,  their  alieiiationsi  though  not 
pursuant  to  the  directions  of  the  founder,  are  good  in  law ;  but 
the  Court  of  Chancery  will  not  permit  the  legal  powers  of  trustees 
to  be  exerted  to  the  prejudice  of  the  charity,  or  against  the  will  of 
the  cestui  que  trust*  (t) 

A  bailiff  of  a  manor  cannot  make  a  lease,  because  he  has  no 
estate  either  legal  or  equitable  jn  the  manor  itself;  (u)  and  indeed, 
according  to  the  opinion  of  the  Court  in  the  case  of  Drury  v. 
Fitch,  (s)  the  committee  of  a  lunatic^s  estate  is  merely  a  bailiff, 
and  has  no  interest.  So  a  receiyer,  or  other  person  appointed  by 
the  Court  of  Chancery,  is  no  more  than  a  bailiff,  and  therefore  he 
cannot  make  leases  of  his  own  authority,  (y)  A  special  authority 
will  enable  bailifis  to  make  leases :  but  so  it  will  any  stranger 
whom  the  person  delegating  chooses  to  appoint  Such  special  au« 
thorities  are  ministerial  in  their  nature,  and  the  leases  made  in 
pursuance  of  them  are  the  same  as  if  they  had  been  made  by  the 
legal  owner  of  the  estate.  It  does  not  appear  to  be  necessary  that 
such  an  authority  should  be  special  to  make  a  specific  lease :  but 
a  lease  made  by  an  agent  acting  under  a  power  of  attorney,  as 
agent  and  manager  of  property,  has  been  considered  as  effectually 
binding  the  principal,  (s)  So  in  one  case,  (a)  although  no  special 
authority  could  be  produced  after  an  acquiescence  of  thirty  yei^rs, 
an  authority  was  presumed,  and  the  principal  was  held  bound  by 
the  act  of  his  agent.  In  pleading,  if  one  declare  on  a  lease  made 
by  A.  on  the  behalf  of  another,  it  will  be  intended  that  he  had  an 
authority  from  the  owner  of  the  land,  (b) 

By  the  stat.  7  Ann.  c.  19.  minors,  being  trustees,  are  em« 
powered  by  the  direction  of  the  Court  of  Chancery  or  Exchequer, 
on  the  petition  of  cestui  que  trust,  to  make  renewals  of  leases ;  and 
they  are  compellable  to  make  such  conveyances  as  the  Court  may 
direct,  as  if  they  were  of  fiill  age.  The  stat.  4  Geo.  III.  c.  16. 
contains  the  same  provision  with  respect  to  the  counties  paln^tine 
of  Chester  and  Durham,  the  dutchy  of  Lancaster,  and  Wales. 
The  2  Greo.  I.  c.  6.  Ir.  is  the  Irish  Statute  to  the  same  effect. 
The  4  Geo.  II.  c.  10.  Eng.  and  5  Geo.  II.  c.  8.  Irish,  give  the 

(0  13  Tes.  680.  (s)  Hamilton  v.  The  Earl  of  Claa- 

(tt)  Bro.  tit  Baily  40,  41.  Lease  37..  rickard,  1  Bro.  P.  C.  341.  Toml.  Ed. 

(«)  Hutt.  16.  .   (a)  Tufton  t;.  Wentwoith,    1  Bro. 

(y)  Wynne  v.  Lord  Newborough,  P.  C.  166.  £d.  Toml. 

1  Ves.  J.  164.  (»)  Rashleighv.  Williams,  SVentr.  01. 
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lame  powers  to  the  Chancellore  of  England  and  Ireland,  in 
respect  of  idiots,  lunatics,  and  tbeir  committees. 

By  the  stat*  11  Geo.  III.  c.  90.  s.  1,  8.  lunatics  .and  their 
guardians  and  committees  are  enabled  to  accept  surrenders  of  old 
leases,  and  to  grant  new  ones.  By  s.  S.  all  fines  for  such  renewals 
are  to  be  paid  to  the  committee :  but,  upon  the  death  of  such  luna- 
tic, the  sums  which  are  unapplied  for  his  benefit  are  to  be  con-« 
sidered  real  estate,  unless  such  lunatic  were  tenant  for  life  <Hily, 
when  they  are  to  be  considered  personal  estate.  The  In  st.  1 1 
Ann.  c.  3.  provides,  that  if  any  person  who  is  an  infiint,  covert 
or  lunatic,  shall  be  obliged  by  any  covenant  to  renew,  a  renewal 
may  he  made  under  the  direction  of  the  Court  of  Chancery  in  the 
manner  mentioned  by  the  Act 


8.  We  come  now  to  the  consideration  of  the  title  of  the  lessor. 
Those  who  have  a  right  to  contract  for  the  possession  may^ 
under  the  restrictions  above  mentioned,  bind  their  own  in« 
terests  and  the  interests  of  those  claiming  under  them  for  a 
definite  time:  but  at  the  common  law  they  could  not  bind 
the  interest  of  third  persons.  Now  by  means  of  powers  in 
private  conveyances,  operating  by  force  of  the  statute  of  uses, 
tenants  for  life  frequently  are  enabled  to  make  leases  for  lives 
or  years  for  longer  periods  than  they  could  without  sucti 
powers.  So  also  the  stat.  38  Hen.  VIII.  c  88.  has  enabled 
husbands  seised  in  right  of  their  wives,  ecclesiastical  persons  in 
certain  cases,  and  tenants  in  tail,  to  do  the  same  under  certain 
conditions:  the  consideration  of  all  which  interests  will  be  the. 
subject  of  future  consideration  in  the  present  Chapter.  But  to 
return  to  the  consideration  of  the  title  of  the  lessor  generally. 

It  may  be  laid  down  as  a  rule,  that  wherever  the  estate  which 
the  lessor  had  in  him  at  the  time  of  making  the  lease  is  defeated 
or  determined,  the  lease  is  extinguished  with  it.  If  therefore  an 
estate  in  fee  simple  is  liable  to  be  defeated  by  force  of  a  proviso  or 
a  contingent  event  by  way  of  shifting  or  contingent  use  or  an  exe- 
cutory devise,  the  lease  is  liable  to  the  same  contingency,  and  will 
be  utterly  gone  after  the  happening  of  such  an  event,  with  the 
estate  out  of  which  it  is  derived,  (c)  A  lease,  however,  in  posses** 
sion  or  reversion  made  by  a  covenantor  in  the  case  of  a  covenant, 

(c)  Hirvey's  caie,  4  Leen.  161. 
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to  stand  seited  l»  mm  will  bind  a  coatiagent  me ;  and  tbia  seaaaa 
analogous  to  the  power  which  It  it  admitlBd  the  coiptaaatav 
possesses  Ho  har  a  caDlkigeul  use  by  feoflbeiit  on  good;  coosideiii- 
tioB  wttbotit  Hotke  s  bot  it  is  eoaceiiFed  that  tosh  m  lease  nuial  ba^ 
Ddade  on  good  cooaideratbii,  tow  it  was  said  lo  vesomble  the  eaao 
of  a  lease  mada  hy  IkoS^m  to  usee  at  the  comroeD  law,  whiak 
might  bind  a  ftitofe  use  if  made  o«  good  considefatioB.  (e)  8a  if 
a  power  of  revocation  bo  aaneaed  to  the  estate  of  the  lessor^  it 
cannot  be  exercised  after  the  grant  of  a  base  far  TaluaUe  eeii- 
sideratioR,  to  the  prejudice  of  the  lessee,  (i) 

A  lease  for  life  or  yeara  made  by  a  disseisor  or  other  wron^ 
doer  is  abselately  determined  by  the  entry  of  the  disseisee  or  the 
rightful  owner :  but  if  the  disseisee  coaGrm  the  lease  when  out  of 
possession,  he  cannot  after  entry  avoid  it,  because  he  has  by  his 
confirmation  parted  with  so  much  of  his  ancient  right  as  to  deprive 
himself  of  the  power  of  avoiding  it.  (e>  If  the  disseisee  release 
to  the  disseisor,  although  the  release  changes  the  quality  of  the 
estate,  so  as  to  make  that  rightful  which  before  was  tortious^ 
yet  leases  and  other  charges  made  by  him  cannot  afterwarda 
be  avoided,  because  no  man  can  have  advantage  of  bis  own 
wrong.  (/) 

In  former  times  leases  for  years  were  considered  on(y  as  coa* 
tracts  between  the  parties,  without  reference  to  any  direct  pro* 
perty  in  the  land.  The  tenant  for  years  was  therefore  for  a  long* 
time  is  the  power  of  the  freeholder,  and  was  frequently  defraitdddl 
of  the  possession  by  the  advantages  which  the  forms  of  real  aotiona 
gave  to  the  freeholder  over  him.  The  method  usually  taken  to 
deprive  the  tenant  for  years  of  his  contract  was  by  feigned  or 
collusive  recoveries  between  lessors  and  strangers:  the  estate 
of  the  lessee  being  considered  too  weak  in  its  nature,  he  could  not 
be  admitted  to  defend  the  title  to  the  freehold,  and  therefore  his 
term  was  necessarily  destroyed  by  the  loss  of  the  estate  out  of 
which  it  was  derived.    In  such  cases  the  lessee  appears  to  have 

had  no  remedy  but  an  action  of  covenant 'against  the  lessor,  by 

*  - 

which  damages  might  be  recovered  for  the  loss  of  the  terra.    The 


(e)  Ws^d  o.  Reigli^Ut  Cro.  EKa.  JUtt  9.  597.  tlicrs  is  a  qiusrs  of 

766,854.  B^as  V.  YiUan,  8  814.64,  point:  but  iaPopb.  50.  where  May  ov's 

98|  157.  C9ae  is  also  veported,  it  is  said  to  have 

(</)  See  Sugd.  Pow.  51.  3d  edit.  been  granted  by  the  whole  court. 

(e)  Mayow's  case,  1  Rep.  U7.  a.  In         (f)  Lilt.  s.  477*  Co.  Litt.274. 


Cha^.  I.]  ofltwor  arid  ItBsee.  61 

«tat-6  Edw-  !•  c.  1 1 .  commonly  catted  the  statute  of  Gloiicester,  (g) 
gave  the  tenant  some  remedy  for  the  recovery  of  the  possession  by 
way  of  receipt,  aiid  a  trial  whether  the  demandant  in  a  recovery 
moved  his  plea  by  right  or  by  collusion.  If  it  tms  by  collusion,  the 
termor  was  entitled  to  enjoy  the  possession  dnriag  his  term ;  and 
the  execution  of  the  judgment  was  pof^tponed  till  the  termination 
of  (he  lease.    This  statute  seems  however  to  have  been  an  insuffi- 
cient protection :  several  inconveniences  are  stated  to  have  at- 
ten^ted  the  mode  of  obtaining  relief  under  it ;  in  consequence  of 
which  the  remedy  fell  into  disuse,  and  feigned  recoveries  became 
as  great  inrtruments  of  oppression  as  before.  (A)    The  ^at.  21 
Hen.  VIII.  c.  15.  (t)  at  length  freed  the  termor  from  these  dtffi- 
cutties,  and  enabled  him  to  flilsity  all  recoveries  against  the  tenant 
of  the  flMhoM  on  feigned  and  untrue  titles,  (k)  in  the  same  form 
and  manner  as  Che  freeholder  might  have  done  without  any  of 
the  restrictions  which  arose  upon  the  construction  of  the  statute 

of  Gbacester.  (0  i 

If  a  testotor,  after  having  devised  the  fee^  make  a  lease  for 
years  to  another,  even  to  commence  after  bis  death,  this  is  a  revo« 
cation  jpro  ttmio^  for  the  will  is  ambulatory  till  his  death  :(m)  but  a 
flubsequent  act  to  effect  a  revocation  mast  amount  to  a  ti^iD^sMry 
implication,  and  be  wholly  inconsistent  with  tiie  devise;  therefore 
wtiere,.after  the  devise  of  a  manor,  the  lessor  leased  a  parcel  of  it 
to  another  to  commence  after  his  death,  this  was  no  revocation, 
for  such  pareela  are  severable  from  a  manor,  and  are  frequently 

severed.  («) 

If  tenant  in  fee  «mple  make  a  lease  for  years,  and  die  without  heir, 
the  lord  by  escheat,  it  is  said,  cannot  avoid  the  term,  which  seems  to 
be  a  i^laxation  of  the  feudal  tenure.  In  the  same  way  a  subinfottd^ 
at  ion  is  not  affected  by  the  escheat  of  the  mesne  tenam^y.  (o)  The 
only  remark  which  it  is  necessary  to  make  on  the  descent  of  an  estate 
in  foe  simple,  charged  with  leases  for  lives  or  years,  is  common  to 

ig)  See  S  Inst  SVt.  •  Flower  v.  Rigden,   Cro.  fitiz.  eS4; 

( Jb)  Co.  Lilt  46.  a.    ?ig.  Recev.  SI .  F.  K.  B.  456. 

F.  N.  B.  340.  (m)  Montague  v.  Jefferies,  1  Roll. 

(0  Irish  Statute,  SS  Hen.  Tin.  sen.  1.  Abr.  616.     Wilcox's  case,    1  Roll, 

c.  11. 8. 2.  Abr.  ib.    Hodgkhison  v.  Wood,  Cro. 

{k)  As  to  the  mode  of  fahifying  Car.  29. 

recoveries,  see  Pig.  RecoT.  165.  (fi)Lamb  v,  Parker,  9  Tern:  495. 

(i)  C6oper  V.  Ilenne,  l  Tes.  J.  567.  Coke  v.  Bullock,  Cro.  Jac.  49. 

Wind  V.  Jekyll,  I  P.  Wms.  575.   WH-  (o)  Whittingham's  case,  S  Rep.  44. 

loughby  V.  Willoughby,  I  T.  R.  763.  b. 
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all  efilatei  upon  which  dower  cao  attach.  If  the  lease  is  made 
daring  coverture,  it  is  void  against  the  dowress  sorviving,  but  it 
will  be  revived  against  the  heir,  (p)  If  it  has  been  made  before 
coverture,  the  widow  can  be  endowed  only  of  the  rent  and  the 
reversion.  And  in  effect  a  long  term  of  years,  reserving  no  rent 
created  prior  to  marriage,  is  a  bar  of  dower,  (q) 

But  if  a  copyholder  makes  a  lease  for  years  of  copyhold  land, 
of  which  his  feme  surviving  is  entitled  by  custom  to  her  widow's 
estate,  she  cannot  avoid  it  after  her  husband's  death  without  a 
special  custom  enabling  her  to  do  so.  (r) 

The  issue  of  tenant  in  tail,  if  they  take  by  force  of  the  gift  in 
tail,  may  avoid  leases  made  by  the  last  tenant  in  tail :  but  they  are 
not  absolutely  void  on  the  transmission  of  the  estate  tail  from  one 
tenant  in  tail  to  another.  The  whole  inheritance  is  in  the  tenant 
in  tail  for  the  time  bein|^  and  therefore  there  is  a  possibility  of  his 
charges  remaining  good  as  long  as  the  estate  tail  continues.  If^ 
however,  such  tenant  in  tail  after  having  made  a  lease  for  years, 
or  an  estate  for  life,  by  any  of  thos^  means  which  do  not  create  a 
discontinuance,  dies  without  issue  capable  of  taking  the  estate 
tail,  these  leases  will  be  absolutely  void  against  the  remainder- 
man  or  reversioner,  because  they  are  distinct  estates,  and  the 
remainder»man  and  reversioner  claim  nothing  by  the  entail,  (j) 

Bj  the  Stat.  II  Hen.  VII.  c.  80.  if  a  woman  having  an  estate  tail 
jointly  with  her  husband,  or  only  to  herself,  or  to  her  use  in  any 
lands  or  hereditaments  of  the  inheritance,  or  purchase  of  her 
husband,  (0  or  given  to  the  husband  and  the  wife  in  tail  by  any 
of  the  ancestors  of  the  husband,  or  by  any  other  person  seised  to 
the  use  of  the  husband  or  his  ancestors,  being  sole,  or  with  any 
after  taken  husband  discontinue  or  alien,  release  or  confirm  with 
warranty  the  same,  every  such  discontinuance  is  void ;  and  the 
person  to  whom  the  title  or  inheritance  after  the  death  of  such 
woman  appertains  may  enter,  as  if  no  such  discontinuance^  &c. 
had  been  made.  The  statute  further  ordains,  that  if  any  of  the 
said  second  husbands  and  their  wives,  or  any  other  seised  to  their 


(|i)  Co.  Litt  46.  m.  Freem.  16.     Salisbary  d.  Cooke  v. 

(f)  Co.  Litt  SOS.  a.  n.  1.  Hay  and  Hurd,  Cowp.  481. 

Batt,  Sugd.  Vend,  and  Purch.  353.  (t)  Woodroff  v.  Greenwood,  Koy. 

4Ui  edit.  Bates  v.  Bates,  1  Lutw.  719.  56.  Bro.  tit  Accept  19. 


Fotjambe's  case,  Godb.  16S.  (I)  Kjnaston   v.  Lloyd,  Cro.  Jac 

(r)  Farley^scase,  Cro.  Jac  36.  Dug-     624.  Byston  v.  Stud,  Plow.  463. 
worth  V.  Radford,  W.  Jon.  469.    i 
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use,  shall  discontinue  or  alien  as  aforesaid,  the  person  or  persons 
to  whom  the  said  lands  should  or  ought  to  belong  after  the 
decease  of  the  said  women  may  6nter  into  and  enjoy  the  same,  as 
if  the  same  women  were  dead,  as  against  the  husbands  during 
their  lives,  provided  that  the  said  women  after  the  coverture  may 
re-enter  and  eigoy  the  same  of  their  first  estate :  but  if  such  women 
were  sole  at  the  time  of  such  discontinuance  or  alienation,  then 
she  shall  be  barred  and  excluded  from  her  title  to  the  same  from 
thenceforth.  .  This  statute  it  may  be  observed,  although  still  in 
force,  is  seldom  called  into  action,  since  settlements  are  now 
seldom,  if  ever  made,  on  the  wife  within  the  scope  of  the  statute. 

The  intention  of  the  statute  was  to  protect  the  inheritance  of 
the  husband  from  alienations  of  estates  tail  given  to  the  wife  by 
way  of  jointure :  therefore  if  it  appear  that  such  an  estate  was  not 
intended  to  be  by  way  of  jointure,  although  it  may  come  within 
the  words  of  the  statute^  yet  the  wife  will  not  be  within  the 
penalty ;  as  for  instance,  where  a  man  devised  an  estate  in  fee 
to  his  wife  in  tail  general,  remainder  in  fee  to  a  stranger ;  it  was 
held,  that  since  there  was  no  reversion  reserved  to  the  heirs  of 
the  husband,  the  case  was  not  within  the  statute,  because  the 
intention  of  the  statute  was  to  protect  the  inheritance  of  the 
husband,  and  here  the  heirs  of  the  husband  could  not  be  pre« 
judiced  since  the  remainder-man  was  a  stranger,  (u) 

If  the  heir  of  the  husband  after  such  a  discontinuance  convey 
the  reversion  by  fine  to  a  stranger,  the  couusee  of  the  fine 
may  enter  by  force  of  the  statute;  and  it  makes  no  difierence 
whether  the  fine  be  with  or  without  proclamations,  for  the  fine 
operates  by  conclusion  on  the  issue  in  tail  who  levies  it,  and  the 
immediate  title  is  in  the  conusee.  (x) 

A  discontinuance  is  a  displacing  of  the  reversion  as  well  as  a 
discontinuance  of  the  estate  tail ;  neither  can  this  consequence  be 
avoided  by  the  reversioner  joining  in  the  lease ;  for  it  is  a  tortious 
act,  notwithstanding,  and  his  estate  being  turned  to  a  right,  the 
lease  which  works  tlie  discontinuance  cannot  take  eflfect  out  of 
the  reversion,  even  if  tenant  in  tail  die  without  issue,  capable  of 
taking  the  estate  tail,  (y) 

,  (lO  Fmter  V.  Pitfsll,  Cro.  Slis.  8.  («)  Sir  George  Browne's  esse,   S 

See  more  on  this  statute,  1  Bvsiis's  Bep.  60.  b.    See  Bsrker  v.  Taylor, 

Statutes,  814.  Gilb.  Uses  and  Trusts,  8  Leon.  168. 

399.  with  Mr*  Sugden*^  Notes.  (y)  Bak^r  v.  Hacking,  Cro.  Car.  987. 
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The  mw  in  laH  in  all  obmb  of  discontfDMMCB^  except  Umim 
made  by  tenant  in  tail  ez  praMom  vtri^  is  drifen  to  bis  a^lkm  ^ 
Jbmtedon  in  detcatder;  became  sodi  a  tmaiTer  of  llle  fi«licid 
cannot  be  inpeadied  daring;  the  lift  of  tbe  danee  in  tail  $  and  A^ 
statute  de  damt  has  not  absolotaly  nnllifled  Us  alieHatkus,  but 
only  enables  tlie  istoe  ia  tail  to  defeat  them  after  bis  deatbr  bf 
action.  The  remaiodef'^niaif  a»d  reversioner  hate  each  of  thott 
likeirise  their  adtioa  otjbrmedon  in  reaainder  or  iieterter^  wlMa 
tbek  title  aocroes,  by  reasen  of  their  ||rifrity  of  estate,  (s) 

If  a  fime  sde  tenant  in  tatt  makes  a  Isaae  Ibr  years  at  tho 
eoHmsea  lair^  and  than  talsea  baroa,  and  they  haro  issue,  and  tbm 
the  wife  dies,  tbe  issue  cannot  aroid  the  lease  daring  the  life  of 
tbe  husbandy  hecaasa  lis  estate  by  eurtesy  is*  a  eoaiioiiatiott  of  Ma 
wife'a  eslalot  and  thoagh  the  husband  should  sorvoader  hta 
osUte  to  his  issue,  yet  daring  the  Mb  ellbe  bisftbund  tbe  eslalehit 
curtesy  has  oontianaoe  aa  to  tbe  lessee  %  Ibr  the  rolautary  net  of 
tbe  tenant  by  the  carter  wiH  not  be  allawed  to  operate  to  the 
profodioaof  the  leseee«  (a)  So  where  aa  eelate  was  made  to  tim 
husband  wni  wift  and  the  heir  of  tbe  body  of  Iho  hushaad,  and 
the  basbaad  alksr  making  a  lease  fbr  years  died :  accepf aaee  of 
saait  by  tte  isne  was  held  net  to  bo  a  good  eoaftrmatioa  daring 
the  life  of  the  wsfr,  who^  was  entitled  to  tbo  whale  by  sarvivbv* 
ship,  (b)  It  steois  to  fSrilow  upon  tbo  samo  prrneiple,^  that  rf  Aie 
isSQO  in  tail  enter  on-  the  land,  aad  assign  it  im  dower  tb  ihe 
widow,  tbe  leaso  eaanol  be  sroided  by  tbe  iasue  dariaig  tbo  IMe  of 
tlie  dowress,  beeoiise  she  ia  in  by  her  husbaisdymid  theeatry  of 
the  issue  nmst  be  inteaded  to  hai»e  been  merely  foa  tho  piirpeae  erf 
assigniag  dower.  («) 

It  seems  to  be  clear,  that  si  tenant  in  taM  canaet  malM  a  leasr 
far  yeufi  to  caaaaem^  after  his  death  :^  (d)  bat  if  bo  ssakeO  a 
leasa  to  comaseaeo  hi  futwro^  aad  dies  before  its  eommenosnieivi,  * 
the  law  considers  i^  aacordiag  to  Itord  Holt,  as  mersly  aokh 
against  tbe  iseae ;  bai  the  iseao  maj  eoaclittde  biawsifto  deny  it  by 
acceptaneo  of  rent,  or  other  vtti  of  a«f  oiesceiase  after  ila  cosr- 
ttienceai0ivt.  {e)     Thie  power  ie  extreamly  dMbreat  from  tbr 

(s)  Co.  Litt  3S7.  a.  {e)  Bac.  Abr.  Lease,  D. 

(a>Dy.4e.  fir.  Arifisf^.  a<tf.  S8f.  In  (i^SymenA  o.    Cuteerer,  Carfh. 
wtttf^*  Ces  littt.  99S*    FoiMrenNS  eaafy  !f MP- 
Owen  88.  Moor  8.  pi.  30.  (e)  S^meiMfr  r.  Cvdmore,  $ufr&. 

(fi  3  8f  p.  64..  b.  3  Salk.  9^         - 


Ghap.  I.]  of  lessor  and  lessee.  6& 

power  of  election  ad  to  leases  in  possessioo,  because  no  act  of  the 
issue,  such  as  entry,  is  necessary  to  avoid  the  lease.  The  other 
three  judges  were  of  a  different  opinion :  but  Lord  Holf  s  opi- 
Qion  seems  to  be  confirmed  by  other  boohs.  (/) 

If  an  estate  tail  be  given  to  a  man  and  the  heirs  of  his  body, 
and  the  reversion  descends  upon  him,  a  lease  subsequently  made 
by  him  will  affect  both  the  estate  tail  and  the  reversion;  and 
theralbre  if  he  die  without  issue  capable  of  taking  the  estate  tail, 
the  lease  will  still  be  a  good  charge  on  the  reversion ;  so  if  he 
levy  a  fine,  the  charge  will  be  unavoidable,  (g)  But  if  he  acquires 
the  reversion  after  making  the  lease,  the  lease  will  have  no  ten* 
deocy  to  be  a  charge  on  the  reversion. 

Where  the  reversion  is  in  the  crown,  and  the  estate  tail  is  of 
the  gift  of  the  crown,  if,  after  making  a  lease  for  years,  the 
tenant  in  tail  is  attainted  of  high  treason,  the  lease  is  thereby 
oKtiognished ;  because  the  crown  as  donor  is  in  by  title  parap 
mount  the  estate  tail.  For  all  donations  create  a  tenure  to  which 
ftaltjr  and  other  duties  are  annexed  as  conditions  of  tenure; 
treasoQ  being  a  breach  of  these  conditions,  the  king  is  entitled 
in  this  caae  to  the  estate  for  the  condition  broken,  and  this  deter- 
mines the  estate  tail  and  all  charges  with  it.  But  where  the  estate 
tail  is  not  of  the  gift  of  the  crown,  there,  although  the  reversion  be 
•n  the  crown,  leases  made  by  tenant  in  tail  before  attainder  are 
not  eiiinguished  by  the  forfeiture,  because  the  crown  is  not  in  pos* 
sessioD  in  point  of  reverter,  but  has  a  base  fee  subject  to  all  lease 
and  charges  as  the  tenant  in  tail  himself  would  have  been.  (A) 

If  a  tenant  in  tail  makes  a  lease  for  life,  by  which  he  gains  a 
new  reversion  in  fee  during  the  life  of  the  tenant  for  life,  and 
afterwards  makes  an  estate  for  life  or  years,  and  then  the  tenant 
for  life  in  possession  dies  in  the  life  of  the  grantor,  the  second 
lease  shall  be  good,  although  the  grantor  is  now  reinstated  in  his 
ancient  estate,  because  the  grantor  at  the  time  of  making  the 
lease  had  the  ancient  right  in  him ;  and  since  all  charges  would 
have  bound  both  the  defeasible  estate  and  the  ancient  right,  if 

(/)Co.  Lilt  46.  b.    Dy.  S79.  a.  P.C.S56. 

Plow.  436.  b.    1  Roll.  Abr.  84S.    Sy-  (A)  Anon.  Dy.  107.  b.  The  AUomey- 

■Bonis  V.  Cadiaors»  Garth.  968.     See  General  v.  Austen,  Dy.  \lb>  a.  eited 

Skinn.  SSO.    Dy.  807.  Cro.Car.  457.  Plow.  660.    The  Queen  r.  Huasey, 

7  Mod.  87.  Cro.  Hiv.  519.  Godb.  384.  8  Roll. 

(ir)  Shelburac  v.  Biddulpb,  6  Bro.  4  Rep.  91.  Yeiv.  150. 
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tbey  had  been  in  different  persons,  and  both  had  concurred  in 
making  them,  so  where  they  are  both  in  the  same  person,  if  the 
one  fails,  the  other  will  support  it.  (A) 

Where  tenant  in  tail  made  a  feoffment  to  the  use  of  himself  id 
fee,  and  then  made  a  lease  for  years  and  died,  it  was  held  to  be 
absolutely  void  upon  his  death,   because  the  lease  was  derived 
out  of  his  tortious  estate  in  fee  simple,  and  then  that  estate  was 
absolutely  void  by  the  remitter  of  the  estate  tail  to  his  issue ;  (t) 
but  if  a  man  is  in  by  a  wrong  title,  and  is  afterwards  remitted  to 
his  right  estate,  although  his  tortious  estate  is  afterwards  defeated 
by  remitter,  yet  he  cannot  avoid  a  lease  made  bj  himself  previous 
to  it.    The  case  stated  (k)  as  an  illustration  of  this  doctrine  is  as 
follows :  tenant  in  tail  enfeoffed  his  eldest  son  within  age  at  the 
common  law,  who  after  his  fiill  age  made  a  lease  for  years,  and 
then  was  remitted  by  his  father's  death  to  his  estate  tail,  the  leaae 
was  held  to  be  good,  although  the  discontinuance  was  purged. 
This  case,  however,  can  be  rarely  expected  to  happen  in  modem 
times;  (I)  besides  which  the  statute  of  uses  has  made  a  great  altera- 
tion in  the  doctrine  of  remitter ;  for  if  a  tenant  in  tail  since  that 
statute  had  made  such  a  feoffment  to  the  use  of  his  issue  in  tail,  the 
issue  would  not  have  been  remitted  on  the  death  of  his  ancestor; 
because  the  statute  executes  the  possession  in  the  form  in  which 
the  use  is  limited,  and  the  possession  so  executed  cannot  be 
divested  by  an  operation  only  applicable  to  common  law  con* 
veyances.    The  remitter  will,  however,  operate  upon  the  estate 
of  the  issue  in  tail  of  the  next  generation,  and  the  lease  will  be 
void  on  that  event  if  it  continue  so  long,  (m)    The  lease  here 
meant  must  be  understood  to  be  a  lease  in  possession,  for  an 
interesse  termini  is  no  obstacle  to  a  remitter ;  but,  like  all  other 
collateral  charges  not  affecting  the  possession,  will  fall  off  with 
the  estate  on  which  it  is  dependent,  {n) 

Where  tenant  in  tail,  with  remainder  to  himself  in  fee,  levied  a 
fine  with  proclamations  of  lands  in  ancient  demesne,  which  was 
afterwards  reversed  by  writ  of  deceit,  the  court  held  clearly  that 
the  issue  in  tail  being  remitted,  might  avoid  all  estates  made  by 

(ft)  Ardeo*s  case,  cited  7  Rep.  14.  a.  315. 

lfoor.S95.  (ffi)Co.  Litt  S48.  b.  Dttncombev. 

(f)  See  Hsrg.  note  on  guardianship  Wing^field,  Hob.  854.    Bridgeman  «• 

in  chivalry.  Co.  Litt  88.  b.  n.  U.  €harlton,  I  Roll.  Rep.  880. 

ife)  Bloor.  846.  pi.  1143.  (n)  Per  Bromley,  J.Dy.  51.  b.  Moor. 

{fi  Per  Bromley,  J.  Dy.  51.  b.  Moor.  315. 
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the  ancestor  tenant  in  tail:  but  the  ancestor  having  made  a 
lease  for  years  with  remainder  for  life  after  the  fioe  levied,  and 
before  it  was  reversed,  the  court  held  that  the  issue  in  tail  could 
not  enter  to  avoid  those  estates  without  bringing  scire  facias 
against  the  tenant  of  the  freehold  (the  terretenant  in  all  real 
actions),  (o) 

All  charges  made  bj  a  joint  tenant  which  make  no  alteration  in 
the  possession  or  the  freehold  are  void  against  the  survivor, 
because  upon  the  death  of  his  companion  he  is  in  by  a  title 
paramount :  but  with  respect  to  one  moiety  or  other  joint  share 
of  the  estate,  the  law  allows  to  each  joint  tenant  such  an  interest 
in  the  life  or  lives  of  his  companion,  that  a  lease  for  years  either 
to  begin  presently  or  after  his  death  will  bind  the  survivor.  A 
lease  for  life,  if  the  estate  in  jointure  be  freehold  or  in  fee  simple, 
will  dissolve  the  joint  tenancy,  at  least  during  the  continuance  of 
the  estate  granted*  It  will  follow  that  if  the  estate  in  joint 
tenancy  be  for  the  joint  lives  of  any  number  of  joint  tenants, 
no  greater  estate  can  be  made  by  each  than  for  the  life  of  the 
grantor;  for  after  the  severance  of  the  jointure  the  estate  of  each 
will  depend  on  his  own  life,  and  therefore  a  lease  for  the  life  of 
another  will  be  a  lai^r  estate  than  be  is  entitled  to  grant. 
If  the  estate  in  jointure  be  merely  an  estate  for  years,  any  lease 
for  years,  whether  for  a  greater  or  less  term  than  the  original 
estate,  will  cause  a  severance,  (p) 

A  lease  for  years,  to  begin  after  the  death  of  the  lessor,  is  to 
be  distinguished  from  a  devise,  because  the  first  is  a  present 
disposition  of  the  land,  although  to  commence  in  interest  at  a 
future  time :  but  a  will  is  ambulatory  till  the  death  of  the  tes- 
tator, and  therefore  a  devise  comes  too  late  to  prevent  survivor- 
ship, which  is  an  elder  title,  {q)  By  the  custom,  however,  of 
London,  a  joint  tenant  may  devise  his  moiety  without  any  other 
severance  of  the  jointure/  (r)  and  therefore  may  make  a  lease  by 
will. 

Although  the  law  allows  to  each  joint  tenant  such  an  interest 
as  has  been  described  in  the  life  or  lives  of  bis  companions  with 

(o)  Gary  v.  Dauacey,  Cro.  EUc  47 1.  (f )  Harbia  v.  Barton,  Moor.  3S6. 

See  Kempe  v.  Lawrence,  %  Brownl.  (r)  Priy.  Lond.  170S.  145.  The  same 

144.  Ow.  1S4.   Cruisers  Dig.  vol.  6.  cnstom  is  mention^  somewhere  in 

p.  88! ,  et  $eq.  Hobart*!  reports. 

(f  )Cp.  Lit  sd  loc. 

1^2 
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respect  to  bis  own  share,  he  has  no  power  to  lease  or  contrBct 
for  the  share  or  shares  of  the  others,  for  bis  interest  by  snr- 
viTor  is  a  ^re  possibility  which  cannot  be  the  sobject  of  con*- 
tract.  (0 

Marriage  is  no  severance  of  jointure;  and  therefore  if  a  feme 
sole  joint  tenant  with  a  stranger  marries,  and  the  wife  and  her  hus- 
band make  a  lease  for  years,  this  will  be  binding  on  the  stranger 
surviving,  (a:) 

Coparceners  and  tenants  in  common,  as  far  as  their  leasing 
power  is  concerned,  do  not  differ  from  others  having  independent 
estates.  Their  estates  are,  however,  so  far  like  those  of  joint 
tenants,  that  till  partition  no  particnlar  part  can  be  said  specifi- 
cally to  belong  to  one  more  than  another.  If,  therefore,  a  joint 
tenant,  coparcener  or  tenant  in  common,  demise  his  or  her  share 
for  life  or  years,  the  lessee  becomes  tenant  in  common  with  the 
other  joint  tenants,  parceners,  or  tenants  in  common.  If  par- 
tition is  made,  the  partition  will  relate  b%ck  to  the  time  of  the 
title  accruing;  therefore  if  one  joint  tenant,  coparcener,  or  t^aant 
in  common,  has  leased  one  acre  in  particular  for  SO  years^  and 
then  partition  is  made  by  which  the  a<^re  in  question  is  allotted  to 
the  other  joint  tenant,  coparcener,  or  tenant  in  common,  the  lessee 
may  be  ousted  without  any  remedy,  for  the  partition  relates  back 
to  the  time  when  the  title  accrued,  (y)  In  the  place  cited  below 
it  is  stated  of  parceners  only:  but  it  seems  to  be  equally  true  in 
the  two  other  cases,  (z) 

If  a  tenant  for  his  own  life,  or  pur  outer  vie,  make  leases  by 
feoffment  or  fine  for  the  life  of  the  grantee,  or  any  other  person 
than  the  grantor,  or  cestui  que  vie^  it  will  be  a  tortious  estate  as  has 
been  already  observed,  and  cause  a  forfeiture  of  the  estate  of  the 
grantor;  and  further,  where  a  tenant  for  life  and  the  next  in 
remainder  for  life  joined  in  such  a  lease  to  two  for  their  lives, 
it  was  held  that  the  reversioner  might  enter,because  the  remainder- 
man for  life  was  particeps  criminis,  (a)  If,  therefore,  the  reversioner 
neglect  to  enter,  a  lease  so  made  will  continue  good  as  long  as  if  it 
had  been  derived  out  of  an  estate  in  fee  simple;  for  the  grantor 

(t)  Whitlock  t;.  Horton,  Cro.  Jac.  (jr)  Plow.  Qii,  S86. 

91.    Ifoor.  776.     8  Roll.  Abr.  89.  (s)  Stat.  31  Hen.  VIII.  c.  1.    Stat 

Noy.  14.    Oodb.  146.  S^  Hen.  VIII.  c.  80.  and  Baring  v. 

(x)  Smallman  v.  Agbarrow,  1  Roll.  Nash,  1  Ves.  and  B.  555.- 

Rep.  401.  Cro.  Jac.  417.  (a)  Martin  v.  Savery,  I  And.  45. 
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has  thereby  gained  a  tortious  reversion  in  fee  simple.  But  leases 
for  years  or  such  g^nts  for  life  as  do  not  work  a  forfeiture  &11 
off  absolutely  with  the  estate  of  the  lessor ;  and  as  they  require  Ho 
entry  to  avoid  them,  so  no  act  of  the  remainder-man  or  reversioner 
can  affirm  them  after  the  expiration  of  the  estate  for  life  on 
which  they  depended.  The  remainder-man  or  reversioner^  how- 
ever,  may  affirm  such  leases  during  the  life  of  the  tenant  for  life 
or  cestui  que  vie;  and  this  will  be  a  confirmation  absolutely 
whether  the  life  on  which  the  estate  of  the  grantor  depends 
continue  so  long  or  not.  (b)  If  the  tenant  for  life  purchase  the 
reversion  after  making  any  such  lease,  this  will  not  give  them 
any  continuance  beyond  the  life  upon  which  the  estate  of  the 
grantor  depended  at  the  time  of  making  the  lease,  (c)  But  in 
this  case  the  law  will  preserve  the  estate  for  life  from  being 
drowned,  or  merged  in  the  reversion  so  &r  as  to  protect  the 
inferior  interests  derived  out  of  it,  and  the  merger  will  only 
operate  on  the  immediate  reversion,  (d) 

Where  estates  were  settled  on  A.  for  life,  remainder  to  an  infant, 
it  was  moved  in  the  Court  of  Chancery  on  the  behalf  of  a  receiver 
appointed  under  a  creditor's  bill  for  a  reference  to  the  master,  to 
see  whether  it  would  be  for  the  benefit  of  the  parties  that  he 
should  beenabled  to  make  leases.  The  Vice-Chaocellor  observed 
that  the  object  of  this  motion  was  to  enable  the  receiver  to  make 
leases  to  bind  the  infent  remainder-man ;— he  recollected  no 
instance  in  which  the  Court  bad  assumed  such  a  jurisdiction,  and 
refused  the  motion,  (e) 

In  the  case  of  derivative  leases  bj  tenants  for  years,  which  are 
usually  called  underleases,  they  are  necessarily  extinguislied 
whenever  the  original  lease  terminates  by  effluxion  of  time,  or  by 
any  other  event  provided  for  by  the  original  contract.  Thus,  if 
the  lease  be  forfeited  by  a  breach  of  a  condition,  this  is  as  much  a 
natural  termination  as  the  effluxion  of  the  term  by  lapse  of  time : 
but  no  voluntary  act  of  the  lessee,  such  as  surrender  or  pur- 
chasing the  reversion,  will  produce  this  effect.  The  same  may  be 
said  of  a  descent  of  the  reversion:  but  the  merger  will  operate 

(*)  Doe    d.    Simpson    v.    Batcher,         (e)  Moor.  tO.  pi.  69.    Plow.  Clu^ 

Dougl.  52.  Jenkins  d.  Yale  v*  Church,  1 24. 

Cowp.  483.    Doe  d.  Potter  v.  Archer,         (d)  Rolhweli's  case,  Hetl.  9 1 .  Sheph. 

1  B.  and  P.  531.  iu4ford  v.  fiarberj  Touchst  301. 
1  T.  R.  86.  (<*)  3  Madd.  Cb.  Ca.  469. 
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only  on  the  immediate  reTorsion.  (/)  It  is  obvious  that  these  re* 
marks  apply  equally  to  cases  where  the  lessor  is  tenant  for  Irfe, 
whose  estate  is  capable  of  all  the  incidents  jast  mentioned, — such 
as  surrender,  forfeiture,  (g)  and  merger.  Where  (h)  a  lessee  made 
an  underlease,  and  then  incurred  a  forfeiture,  and  then  took  a  new 
lease,  the  undertenant  was  decreed  in  equity  to  take  a  new  under- 
leaBe :  but  it  is  a  more  natural  and  usual  exercise  of  equity  to 
compel  the  lessor  to  grant  a  new  under-lease. 

In  conclusion  of  this  part  of  the  subject,  it  may  be  remarked, 
that  a  judgment  binds  from  the  time  of  signing  it :  if,  therefore,  a 
lease  be  made  afterwards,  and  then  an  elegit  and  inquisition 
issues,  founded  upon  such  a  judgment,  the  freehold  may  be  ex- 
tended, and  the  lease  will  be  avoided  in  toto.  (t) 

The  case  of  husbands  leasing  the  estates  of  their  wives  seems  to 
be  an  exception  from  every  rule :  leases  for  years,  by  parol  of  the 
wife's  freehold  estate,  made  by  the  husband,  are  good  only  during 
the  life  of  the  husband ;  and  after  his  death  are  void  ab  inUio 
against  the  wife  and  those  claiming  under  her.  (J)  To  make 
leases  of  the  wife's  estate ^^apable  of  enduring  beyond  the  cover- 
ture, they  must  be  by  deed :  but  whether  the  concurrence  of  the 
wife  in  the* making  is  requisite  seems  to  be  a  question.  It  appears 
to  have  been  considered  by  the  author  of  the  treatise  on  leases  in 
Bacon's  Abridgment,  as  settled  law,  that  the  concurrence  of  the 
wife  during  the  coverture  is  immaterial;  for  he  observes,  that  as 
she  has  no  present  right  to  contract,  her  joining  in  the  lease  can- 
not deprive  her  of  what  she  does  not  possess ;  and  it  has  no  tend- 
ency, he  adds,  to  bar  her  of  a  right  which  may  accrue  to  her  in 
case  she  survives  her  husband :  and  hence  it  is  inferred,  that  where 
she  is  not  privy  to  the  deed,  but  the  husband  leases  alone,  his 
leases  are  capable  of  being  aflSrmed  after  the  coverture  as  if  she 
had  been  a  party  to  the  demise.  But  this  opinion  seems  to  be  only 
a  deduction  of  that  author  from  the  acknowledged  incapacity  of  a 
married  woman  to  contract ;  and  is  not  supported  by  the  autho- 

(/)  Borne  r.  Hichardson,  4  Taunt.  Sheph.  T.  SOI. 

780.Doed.Beadonv.P7ke,6M.andS.  (ft)  Baker  v.  Orlebar,  e  Freem.  9S, 

146.   BarwicVs  case,   1  Rep.  43.  b.  115. 

5  Rep.  93.  b.  Moon  393.    Webber  v.  (t)  Doe  d.  Putland  v.  Hilder,  8  B. 

Smith,  S  Tern.  103,  and  16  Ves.  406.  and  A.  788. 

Sheph.  Touchst  147.  301.  {J)  Walsall  u.  Heath,  Cro.  Biia.  656. 

ig)  But  see  Co.  Litt  833.  b.   Frest. 
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rities  cited  in  the  place  alluded  to.  (k)  On  the  other  hand  it  is 
quite  dear,  that  if  the  husband  and  wife  join  in  a  lease  for  years 
by  indenture  or  deed  poll  of  the  wife's  land,  the  wife  may  affirm 
or  avoid  it  as  she  thinks  proper  after  the  coverture,  (/)  unless  it  is 
warranted  by  the  stat*  38  Hen.  VIII.  c.  98.  In  pleading,  indeed, 
it  does  not  seem  to  be  necessary  to  state  such  a  lease  to  be  by  deed ; 
for  if  it  is  material,  the  other  party  may  shew  the  truth  :  but  it  is 
said,  that  if  a  lessee  accept  a  lease  from  the  husband  and  wife 
jointly  during  the  coverture,  he  thereby  admits  both  the  husband 
and  wife  to  have  had  a  power  to  join  therein,  and  consequently  he 
must,  during  the  coverture,  declare  as  of  a  lease  by  them  both  as 
an  essential  part  of  the  description  of  the  lease  by  which  he  makes 
title,  (m) 

If  the  wife  elects  to  avoid  the  lease,  it  Will  be  so  absolutely 
avoided  that  she  may  plead  '^  non  demisiij^*  because  no  interest 
passed  from  her;  but  the  lessee  is  in  possession  only  by  her  bus- 
band*s  contract,  (n)  The  reservation  of  rent  seems  to  be  a  matter 
of  no  importance,  since,  after  her  husband's  death,  she  may  affirm 
the  lease  by  acceptance  of  fealty,  (o)  Her  power  of  election  will 
descend  to  her  heir  or  issue  by  a  former  marriage ;  but  if  the  hus- 
band is  tenant  by  the  curtesy,  the  lease  is  good  during  his  life. 
She  cannot  avoid  a  lease  made  by  her  and  her  first  husband,  if 
her  second  husband  accepts  the  rent(p)  So  if  baron  and  feme 
make  a  lease  for  life^  remainder  for  life,  and  after  the  death  of  the 
baron  the  wife  accepts  rent  from  the  first  tenant  for  life,  this  will 
affirm  the  remainder  for  life;  and  the  same  law  is  of  the  grants  of 
an  infant ;  for  the  whole  is  the  same  estate,  and  an  agreement 
cannot  be  to  a  part  of  an  estate,  and  not  to  the  residue,  (q)  It 
seems  however  that  bj  an  express  confirmation  by  deed,  she  may 
confirm  one  estate  without  the  other :  but  an  assent  generally  will 
enure  to  the  benefit  of  both. 

(k)  Wootton  V.  Hele,  8  Saund.  180.  Greenwood  v.  Tyber.  Cro.  Jac.  664. 

b.    note  by    Serjt.  WiUiaois.      Bro.  (m)  Wbcot's  case,  2  Rep.  61.  b. 

Accept.  10  ib.  Leases,  S4.    Bruwniog  Baieniao   tr.  Allen,    Cro.   Eliz.  4SS. 

V.  Beston,  Plow.  137.  b.    Jordan  v.  Jackson  v.  Mordant,  Cro.  Eliz.  llf; 

Wikes,  Cro.  Jac.  3S2.     Parry  v,  Hin-  (n)  Ubi  supra.     , 

dle»  «  Taunt  180.    Co.  LitL  45.  b.  (o^  8  Rep.  61.  b.    Hull.  I0«. 

S  Bac  Abr.  305^  (p)  Dy.  159.  a.  pi.  36.    3  Salk.  f. 

(0  Bro. .  Accept.  6.      Receit  70.  (f)  Plow.  Qu.  837. 
Keilir.    10.  a.    Dy.   91.  b.    146.  b. 
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Where  a  mortgage  was  made  in  the  form  of  a  lease  of  a  feme 
eoTert*8  estate  by  her  and  her  husband,  Lord  Mansfield  said  that 
the  conveyance,  although  in  form  a  lease,  was  in  substance  a  mort- 
gage, and  not  being  within  the  reason  for  which  leases  by  a  feme 
covert  are  held  to  be  only  voidable  after  coverture,  it  was  abso«> 
lutely  void,  (r) 

Where  a  feme  covert  had  been  many  years  separated  from  her 
husband,  and  had  received  for  her  separate  use  the  rents  of  her 
own  property,  which  accrued  to  her  by  devise  after  the  sepa*. 
ration,  it  was  held  that  she  should  be  presumed  to  have  re» 
ceived  the  rents  and  acknowledged  the  tenancy  by  the  authority 
of  her  husband,  and  that  the  tenant  was  not  liable  again  to  her 
husband,  (s) 

If  a  man  had  enfeofied  another  of  his  wife's  land  for  life  before 
the  Stat.  3S  Hen.  VIII.  c.  38.,  after  the  death  of  her  husband,  slie 
would  have  been  put  to  her  action  of  cut  in  vitd :  (t)  but  this  ig 
now  altered  by  the  purview  of  that  statute ;  and  consequently  the 
wife  and  her  heirs  may  enter  after  the  decease  of  her  husband  not- 
withstanding such  alienation,  (tt) 

If  the  husband  is  possessed  of  a  term  in  right  of  his  wife,  he  baa 
the  power  of  disposing  of  it  absolutely  by  grant  or  demise ;  and 
although  he  has  no  power  of  disposing  of  it  by  will,  or  charging 
it  during  his  life,  yet  he  may  make  an  underlease  to  commence 
after  his  death,  (or)  So  where  (y)  husband  and  wife  were  joint- 
tenants  for  sixty  years,  if  they  or  either  of  them  so  long  lived,  and 
the  husband  by  indenture  leased  for  fifty  years,  to  commence 
immediately, — this  was  held  to  bind  the  wife  surviving,  because 
the  husband  might  have  disposed  of  the  whole,  and  it  would  have 
bound  his  wife ;  and  therefore  afirtiori,  where  he  has  disposed  of 
part  only,  it  shall  be  good  against  the  wife  surviving.  So  where  (z) 
a  long  term  of  years  was  vested  in  the  husband  in  right  of  his  wife, 
and  he  granted  an  under-lease  for  ten  years ;  and  on  borrow- 
ing money  of  the  lessee  he  covenanted  to  grant  him  another 
after  the  first  ten  years  should  have  expired,  and  died  before 
the  time  arrived;  it  was  held  that  this  was  a  good  disposition 

(r)  Goodright  d.  Carter  v.  Strahan,  (ti)  Co.  Litl.  326.  a. 

Cowp.  801.    Dougl.  52.  n.  (x)  Anon.  Foph.  4. 

(»)  Doe  d.   Leicester  v,  Bi^s,  1.  (jf)  Grute  v.Locroft,Cro.Eliz.287. 

Taunt.  367.  (z)  Steed  v.  Cragh,  9  Mod.  43. 

(0  Litt  s.  594. 
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in  equity,  because  the  littsbeiid  iiad  the  right  to  fispoae  of  it^ 
and  the  coTenani  was  sudi  a  lien  that  it  bound  the  right  into 
whosesoever  hand  the  land  passed,  (o)  The  same  role  holds  good 
with  respect  to  all  chattels  to  which  the  hnsband  is  entitled  in 
right  of  his  wife,  except  goardianship  in  socage.  If  a  feme 
goardian  surriyes  the  baron,  she  may  avoid  the  lease  made  by  the 
baron  during  coverture ;  because  she  takes  for  the  benefit  of  the 
infant,  and  is  accountable  to  him  for  the  management  of  the 
estate.  (6) 

If  an  executor  or  administrator  dies  without  having  administered 
the  whole  estate,  it  is  not  in  the  power  of  the  executor  of  fiuth 
executor  or  the  administrator  de  bonis  nan  to  avoid  any  disposition 
of  a  term  made  by  the  executor  or  administrator  daring  his  lilb  c 
but  it  seems  to  be  a  question,  whether  the  administrator  duranie 
minori  ataU  of  the  executor  or  administrator  can  grant  a  term  or 
any  part  of  it  absolutely ;  but  any  disposition  of  the  estate  till  the 
executor  or  administrator  arrives  at  a  competent  age  seems  to  be 
good,  because  it  shall  be  intended  to  be  for  his  benefit,  and  is  only 
voidable  afterwards,  (c) 

Although  the  interest  of  a  guardian  is  in  some  respects  the 
interest  of  hi9  ward,  yet  it  seems  to  have  been  decided,  after  much 
consideration,  that  a  lease  made  by  a  testamentary  guardian  for  a 
greater  number  of  years  than  the  infiincy  of  the  ward  is  absolutely 
void  upon  his  coming  of  age.  ((/)  A  lease  by  a  guardian  in  socage 
may  be  rendered  unavoidable  by  the  assent  of  the  infiint  after  full 
age.(c) 

Lay  corporations  aggregate  or  sole  are  not  restrained  by  any 
general  law  from  making  absolute  alienations  of  their  property. 
The  crown  indeed  is  an  exception  whose  grants  are  restrained  by 
certain  statutes,  whidi  will  be  mentioned  in  their  place.  Spiritual 
corporations  aggregate  are  restrained  by  several  statutes  passed 
in  the  reign  of  Eli^beth. 

The  powers  of  spiritual  corporations  sole  may  be  thus  stated : 

(«)  Oghmder  v.  Baston,  1  Vera.  306.  (i)  Roe  d.  Parry  v.  Hodgson,  2  Wils. 

(h)  Osborne's  case,  Plow.  293.  a.  120,  135. 

(c)  Price  t7«  Simpson,  Cro.Eliz.  718.  (fi)  Shopland  t^.  Ridler,  Cro.  Jac. 

Dubois  0.  Trant,  12  Mod.  436.  Freke  55,  08.    Brisdeu  v,  Hussey,  2  RoH. 

0.  Thomas, ,  Salk.  39.     Sir  Moyle  Abr.  41.    Dugar  r.  Norton,  1  Frecm. 

Finch's  case,  6  Rep.  67.  b.  102. 
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Bisbopi  and  deans  are  considered  in  law  as  hairing  the  unquali- 
fied fee  simple  of  their  respective  churches  in  themselves.  Before 
the  third  council  of  Nice,  A.  D.  710.  thej  might  have  bound 
themselves,  and  their  successors  for  ever,  by  their  sole  alienation. 
And  therefore  leases  for  years,  made  by  them  at  the  common  law, 
subsist  after  their  death  or  removal :  but  their  successors  may 
avoid  them  by  aid  of  the  canons  made  at  that  council,  which  have 
received  the  sanction  of  our  law.  (/)  Parsons  and  vicars,  pre- 
bendaries and  other  ecclesiastical  corporations  sole,  who  are 
eoUative  or  ptesentative,  and  not  elective,  have  not  the  un- 
qualified fee  simple  of  their  possessions  in  right  of  their  churches ; 
leases  for  years,  therefore,  made  by  them  of  their  sole  autho- 
rity, are  absolutely  void  after  their  death  or  removal ;  nor  can 
such  leases  by  anj  means  be  made  to  subsist  any  longer*  (^) 
Although  ecclesiastical  corporations  sole  can  no  longer  discon- 
tinue, yet  freehold  leases  made  by  them  at  the  common  law  cannot 
be*  defeated  without  entry  by  reason  of  the  livery  of  seisin,  which 
is  requisite  to  their  creation  at  the  common  law. 

The  power  of  avoiding  leases  being  found  injurious  to  the 
interest  of  the  lessee,  and  prejudicial  to  good  husbandry,  the  stat. 
St  Hen.  VIII.  c  88.  (A)  was  enacted,  which  enables  three  classes 
of  persons  to  make  indefeasible  estates  for  lives  or  years  within 
certain  limits  prescribed  thereby,  who  could  not  do  so  before. 
The  statute  enacts,  that  all  leases  to  be  made  of  any  manors,  lands, 
tenements,  or  other  hereditaments,  by  writing  indented  under  seal, 
for  term  of  years,  or  for  term  of  life,  by  any  person  or  persons 
being  of  full  age  of  twenty-one  years,  having  any  estate  of  inherit- 
ance in  fee  simple  or  in  fee  tail,  in  their  own  right,  or  in  the  right 
of  their  churches  or  wives,  or  jointly  with  their  wives,  of  any  estate 
of  inheritance  made  before  the  coverture  or  after,  shall  be  good 
and  effectual  in  the  law  against  the  lessors,  their  wives,  heirs,  and 
successors,  and  every  of  them  according  to  such  estate,  as  is  com- 
prised in  every  such  indenture  of  lease,  provided  that  such  leases 
are  not  made  of  any  manors,  &c.  being  in  the  hands  of  any  fermor 
or  fermors,  by  virtue  of  any  old  lease,  unless  the  same  old  lease  be 

(/)  Bro.  Accept  9,  10,  80.     Con-  Hig^gins  v.  Grant,  Cro.  £liz.  18.  Over- 

firmation,  17.      Lease,    18,  SS,  33.  tonv.  Sydall,  Poph.  120.     Hodgskio 

F.  N.  B.  60.    Flow.  S64.  a.     Poph.  v.  Tucker,  Oy.  839.  a.  Co.  Litt  341. 
180.  (A)  Irish  staU  10  Ch.  L  seas.  3.  c.  6. 

d)  Bro.  Abf .  Duui.  20.  Lease,  19. 
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expired,  sorrendered,  or  ended  wtChin  one  year  next  afker  the 
making  of  the  said  new  lease ;  nor  to  any  reversion  of  any  manors. 
See. ;  nor  of  any  manors,  &c.  which  have  not  most  commonly  been 
letten  to  ferm,  or  occupied  by  the  fermors  thereof  by  the  space  of 
twenty  years  next  before  such  lease  thereof  made ;  nor  for  any 
period  above  the  number  of  twenty-one  years  (forty-one  years  in 
Ireland)  (t)  or  three  lives  from  the  making  thereof;  and  that  upon 
every  such  lease  there  be  reserved  yearly  during  the  same  lease,  due 
and  payable  to  the  lessors,  their  heirs  and  successors,  to  whom  the 
said  lands  should  have  come,  after  the  deaths  of  the  lessors,  if  no 
such  lease  had  been  thereof  made,  and  to  whom  the  reversion 
thereof  shall  appertain  according  to  their  estates  and  interests,  so 
much  yearly  ferm  or  rent  as  bath  been  most  accustomably  yielden 
or  paid  for  the  manors,  &c.  so  to  be  letten  within  twenty  years 
next  before  such  lease  thereof  made.  Nor  can  such  leases  be 
made  dispunishable  of  waste.  By  the  4th  sect,  of  stat*  SS  Hen. 
VIII.  c.  98.  it  is  provided,  that  the  act  shall  not  give  power  to 
any  persons  to  take  more  farms  than  he  might  have  done,  (see  stat. 
25  Hen.  VIII.  c.  13.)  nor  to  any  parson  or  vicar,  to  make  any 
lease  of  the  hereditaments  belonging  to  their  churches  or  vicaragea, 
otherwise  than  they  might  have  done.  But  this  clause  is  not  in 
the  Irish  Statute,  (j) 

Leases  under  this  statute  are  not  good  if  they  exceed  twenty-one 
years,  or  three  lives  firom  the  making.  Lord  Hale  thought  that  these 
words  might  sanction  a  lease  to  commence  inftUuro^  if  the  term 
did  not  exceed  twenty-one  years  from  the  making ;  but  in  Dy.  846. 
a.  the  Court  differed  on  the  point,  (k) 

Where  a  bishop  made  a  lease  for  four  lives,  although  one  of 
the  cestuis  que  vie  died  in  the  life  of  the  bishop,  yet  the  lease  was 
void  against  the  successor ;  for  being  void  at  the  making,  no  sub* 
sequent  accident  could  make  it  good.  (/) 

Three  lives  jointly  are  the  measure  of  the  estates  for  lives  in- 
tended by  the  statute ;  and  if  there  were  no  other  reason  for  this 
interpretation,  the  last  clause  respecting  waste  would  determine 
the  point.  Waste  is  either  the  actively  destroying  and  abusing 
the  premises  demised,  or  permitting  those  parts,  such  as  houses,  to 

(0  See  the  Irish  Stftiute,  tsfftf.  (I)  The  Bishop  of  Sslisbury't  case. 

U)  Suprm.  10  Rep.  61.  b. 

(k)  See  Co.  Lilt  44.  a.  Bale,  MSS. 


76  On  the  qualificatum$  [Chap.  I. 

go  to  decay,  where  the  tenant  is  by  the  law  boond  to  repair. 
Both  are  tortious  acts  and  violations  of  fealtjr.  They  were  so 
so  considered  before  the  statute  of  Gloucester :  but  the  action 
of  waste,  usually  so  named,  was  given  by  that  statute ;  by  which 
action  the  owner  of  the  inheritance,  if  no  estate  of  freehold  inter* 
venes  between  his  inheritance  and  the  estate  of  the  tenant  com- 
mitting waste,  may  recover  the  place  wasted,  and  treble  damagea 
for  the  waste  committed.  A  tenant  is  said  to  be  punishable  for 
waste,  if  he  be  liable  to  the  penalties  of  this  statote ;  bat  since  a 
frediold  uiterest  intervening  between  the  inheritance  and  the 
particttlar  estate  vnll  preclude  his  bringing  this  action,  and  no 
other  can  bring  the  action,  if  the  statute  32  Hen.  VIII.  c  88. 
permitted  an  estate  for  three  lives  in  remainder  one  after  ano- 
ther  to  be  made,  the  lease  would  in  effect  be  a  lease  dispuniflh* 
able  of  waste ;  and  the  latter  clause  would  be  repugnant  to  the 
spirit  of  the  statute. 

A  lease  to  three  jointly  for  their  lives,  or  to  one  for  the  joint 
lives  of  three,  is  all  one  under  the  statute ;  for  three  lives  in  boib 
cases  are  the  measure  of  the  estate,  which  is  all  the  statute 
requires,  (k)  So  a  lease  for  any  number  of  years  determinable 
on  three  lives  is  good  within  this  statute  :  but  this  likewise 
involves  another  principle  upon  which  the  court  proceeded  in 
Whitlock's  case;  (/)  namely,  that  where  there  is  a  general  power 
to  make  leases  absolutely  followed  by  a  restrictive  clause  of  the 
nature  of  that  contained  in  the  statute,  there  all  estates  which  are 
not  against  the  intent  of  the  restrictive  provision  are  good^  although 
not  directly  within  the  words  of  it. 

With  respect  to  the  construction  of  the  words,  ^<  that  this  act 
diall  not  extend  to  any  lease  of  any  manor,  &c.  which  have  not  been 
•flwst  commonly  letten  or  occupied  by  the  formers  thereof,  for  the 
space  of  twenty  years  next  before  such  lease  made,^'  it  has  been  de» 
lermined,  that  if  the  lands  or  tenements  have  been  let  for  eleven 
years  at  several  times  or  at  once  within  twenty  years  before  the 
making,  it  is  sufficient :  but  this  must  have  been  by  some  person  who 
had  an  estate  d  inheritance  in  the  premises ;  because  tenants  for  life, 
in  dower,  or  by  the  curtesy,  have  too  great  a  temptation  to  convert 


(A:)Baogh  v.  Haias,  Cro.  Jac.  76.      ster  v.  Allen,  Moor.  677.    Daic'scase, 
Momington  r.  Trye,  Cro.  Elii.  111.      Cro.  Eliz.  182. 
Roos  V,  Owdwick,  Moor.  398.    Web-         (I)  8  Rep.  70.  b. 
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all  into  rent  tor  inmedrnta  profit*  (m)  So  it  has  been  held  that 
a  letting  to  fiirm  by  the  king  of  the  demesnes  of  a  bishopric 
during  (he  vacancy  will  not  enable  the  successor  to  lease  within 
the  stalnte  after  restitution  of  the  temporalties.  (»)  It  seems, 
likewise,  to  follow  from  what  has  been  said,  that  if  a  tenant  In 
tail  or  bishop  keep  such  lands  in  his  hands  for  twenty  or  fifteen 
years,  they  are  not  demisable  again  within  the  statute  to  bind  the 
heir  or  anceessor,  till  they  have  been  leased  or  occupied  by 
ftnaers  for  eleven  years  more,  (o)  Lands  demised  at  will  are 
lands  aoenstomably  letten ;  and  since  copyhold  estates  are  estates 
at  will,  they  are  within  the  statute,  and  demisable  at  the  rent  at 
which  they  have  been  demised  by  copy. 

It  was  fenserly  held  that  leases  upon  this  stalate,  to  bind  the 
aacoessor,  mast  be  of  lands  or  other  hereditaments  of  a  corporeal 
natura,  to  which  recourse  might  be  had '  by  distress  for  rent 
arrear:  bat  this  rnle  was  always  understood  with  some  qaalifica^ 
tions.  Tithes  in  the  heads  of  ecclesiastical  persons  alwi^ 
formed  an  eaceptioa ;  (p)  and  tho  «tat.  38  Hen*  VI JL  c,  7«  s.  7. 
placed  tithes  in  the  hands  of  lay  ia^uropriators  on  dm  same 
footing  as  their  corporeal  hereditaments.  But  this  only  w 
tended  to  leases  for  years  of  tithes }  for  all  the  books  (q)  agree 
that  a  lease  for  lives  of  tithes,  or  any  other  incorporeal  hersdita- 
nents,  would  not  have  bound  the  succeseor,  if  made  by  an 
aoclesiastical  person,  either  by  virtue  of  the  statute  qr  at  thn 
comnMm  law,  becauae  he  could  not  distrain ;  and  at  the  ooamon 
law  there  waa  no  action  of  debt  for  rent  on  a  fimbold  leaae 
daring  its  continuance,  and  therefore  there  was  no  remedy  for 
the  rent  arrear.  This  ol^ection  is  now  entirely  removed  as  to 
tithes  and  all  other  incorporeal  hereditaments,  by  the  atat. 
8  Ana.  c*  14.  s.  4.  (r)  and  the  stat.  5  Geo.  III.  c  17.  The  lint 
gives  an  aclion  of  debt  for  rent  as  between  landlord  and  tenant  on 
fireehold  leases,  in  the  same  manner  as  in  the  case  of  a  lease  for 
years ;  and  the  staL  6  Geo.  II L  c.  17.  declares  that  (loehold  leases 

(tn)  Dy.  77.  b.  806.  b.  «71.  b.     Co.  (p)  Bally  o.  Wells,  3  Wils.  38.  Dean 

litL  44.  and  Chapter  of  Windsor  v,  Cover,  2 

{n)  The  Bishop  of  Oxford's  case,  Saond.  304. 

PalnL  175.  (q)  Jewel's  case,  5  Rep.  3.  Taleatiiie 

(c)  Mallet  o.  MaUet,  Cre.  £tix.  708.  «.  Osaton,  Qto.  Jac.  111.    Btchman 

PemUa  v. 8ten«  1  Lev.  SIS.  Asc.  Abr.  v.  Garth,  Cro.  Jac.  173. 

Iicasr.  F.  tf.  Rule  6.  (r)  Irish  Stat  S  Aii%  c.  8.  s.5. 


78  On  the  quattjications  [Chap.  |. 

of  all  Iheir  incorporeal  hereditamentB  by  ecclenastical  persom  are 
within  the  etatate,  and  gives  debt  for  rent  if  arrear  and  unpaid 
for  28  days  during  their  continuance.  (0 

The  effect  of  the  act  S3  Hen.  YIII.  may  be  succinctly  stated 
thus:  that  husbands  seised  in  right  of  their  wives  of  an  estate 
of  inheritance  in  fee  simple  or  fee  tail,  or  jointly  with  their  wives 
either  before  or  after  coverture,  tenants  in  tail  and  all  sole 
corporations  ecclesiastical,  seised  in  fee  simple  in  right  of  their 
churches,  except  parsons  and  vicars,  may  make  leases  for  three 
lives  or  twenty-one  years,  of  lands  accustomably  letten,  according 
to  the  mode  prescribed  by  the  statute,  without  the  concurrence  of 
any  other  person  ;  and  such  leases  are  declared  to  be  good  against 
the  wives  and  their  heirs,  the  issue  in  tail,  and  the  successor  in  the 
several  cases  there  respectively  mentioned.  By  the  words  of 
this  statute  the  wife  is  appointed  to  join  only  where  she  has  the 
sole  inheritance :  but  if  she  has  a  joint  estate  of  inheritance  with 
her  husband,  a  lease  by  her  husband  alone  is  good  by  the  body  of 
the  act,  and  the  proviso  (ti)  which  follows  does  not  extend  to  it. 
The  words  are :  ^^  That  all  leases  made  by  any  person  or  persons 
having  an  estate  of  inheritance  in  fee  simple  or  fee  tail  in  right  of 
their  wives,  or  jointly  with  their  wives  of  an  estate  of  inheritance, 
made  either  before  or  after  coverture,  shall  be  good :  provided 
that  the  wife  be  made  a  party  to  every  lease  to  be  made  by  her 
husband  of  any  manors,  lands  or  hereditaments,  being  the  in- 
heritance of  the  wife,  and  that  every  such  lease  be  made  by 
indenture  in  the  name  of  the  husband  and  wife,  and  she  to  seal 
the  same ;  and  that  the  rent  be  reserved  to  the  husband  and  the 
heirs  of  the  wife  according  to  her  inheritance  therein.*' 

This  statute,  altboagh  it  has  enabled  tenants  in  tail  to  bind  the 
issue  in  tail,  has  made  no  alteration  with  respect  to  the  remainder- 
man or  reversioner :  indeed  it  seems  cautiously  to  have  avoided 
giving  persons  the  power  of  making  indefeasible  leases,  whose 
grants  before  that  statute  were  absolutely  void  upon  the  deter- 
mination of  the  interests  of  the  lessors.  A  lease,  however,  for 
three  lives  under  the  statute  creates  no  discontinuance,  but  deter- 
mines with  the  estate  tail,  (v)    Neither  does  the  statute  extend  to 


if)  Nt>  Statute  m  Irelaad  to  this        (v)  Keen  «.  Cope,  Cro.  Biiz.  602. 

effect  Noy.  66.    Aoon.  Sav.  77.   Co.  Litt 

(If)  Stat.  8S  Hen.  VIII.  c  S8.  s.  3.        383.  a.  Anon.  Godb.  9.  Salm  r.  Clark> 
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any  but  vested  estates  tail ;  therefore  where  an  estate  was  made 
to  the  husband  and  wife,  and  the  heirs  of  the  body  of  the  sar* 
Tivor,  a  lease  made  according  to  the  statute  was  held  not  to  bind: 
the  bsue  in  tail,  because  the  estate  tail  was  a  contingency  at  the 
making  of  the  lease,  (x) 

Prebendaries  seised  in  right  of  their  prebends  are  considered 
within  the  equity  of  the  statute,  (y)  So,  likewise,  are  the  chan- 
cellor, treasurer,  archdeacon  or  precentor  of  a  cathedral  church, 
for  they  are  all  prebendaries,  and  have  those  oiBces  annexed  r 
and-thongh  the  chancellors  and  treasurers  are  in  some  respects 
ministerial,  yet  they  are  not  ifUer  minores  ordines  as  vergers j  and 
those  called  ostiarii.  So  chanters  and  singers  are  minoris  ordMs^ 
but  a  precentor  is  nufjoris  ordinis.X*) 

By  the  common  law  all  ecclesiastical  persons,  with  the  cbn<^ 
currence  of  those  who  were  required  by  law  to  confirm  their 
acts,  had  ample  power  to  alien  their  possessions.  Deans  and 
chapters,  masters  and  fellows  of  colleges,  and  other  similar  coi^ 
porations  aggregate  of  themselves  alone,  without  the  concurrence 
of  any  other  person,  had  the  power  of  making  long  leases  for 
years  or  lives,  gifts  in  tail,  or  even  alienations  in  fee  simple :  but 
bishops,  deans  and  others  seised  in  right  of  their  churches,  arch* 
deacons,  prebendaries,  parsons  and  vicars,  if  they  aliened,  mast 
have  had  the  confirmation  of  others  without  which  their  grants 
were  either  void  or  voidable  against  their  successors,  (a)  The 
Stat.  32  Hen.  YIII.  made  no  alteration  in  this  respect;  (b)  for  tiU 
the  Stat.  1  Bliz.  c.  19.  notwithstanding  the  stat  32  Hen.  VIII.  it 
was  in  the  power  of  the  sole  corporations  mentioned  in  the  former, 
to  make  even  absolute  alienations  of  their  possessions,  provided 
their  grants  had  the  requisite  confirmation;  although  without 
such  confirmation  they  could  not  make  leases  even  for  twenty-one 
years  to  bind  their  successors,  except  within  the  provisions  of  the 
Stat.  32  Hen.  YHI. 

Cro.  Car.  156.  is  misreportod  accord-  Watkinaoa  «•  Mman,  Cro.  Slis.  850. 
iDg  to  Vaugh.  C.  J.    See  Vaugh.  883.         {%)  Brisco  d.  Stroud  v.  Holt,  I  Lot. 

But  see  Sawle  v.  Clarke,  W.  Jon.  SOS.  119.  Bill  d.  Slrond  v.  Holt,  I  Keb.  676. 

Vernon  «.  Staveley,  4  Leon.  191.    1  Gibs.  Cod.  767.  SSalk.  149. 
LeoB.  868.  pi.  861.  4  Leoo.  118.  pi.         (a)Compl.  Incnmb.  415.    Mallory, 

888.  Quart  impeiU^  47.    Wither  v.  The 

(jt)  Lampet*s  case,  10  Rep.  61.  Dean  of  Winchester,  8  Meriv.  481. 

Of)  Acton  V,  Pitcher,  4  Leon.  51.         (if)  See  10  JUp.  60.  a. 
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To  prevent  therefore  bishops  and  other  eccMasttcal  persqps 
from  doing  acts  of  this  kind  to  the  prejudice  of  their  saocessora, 
the  restrictive  statutes  of  the  1  and  IS  Eliz.  were  framed.  The 
Stat.  1  EUia*  c.  19,  restrains  all  archbishops  and  bishops  from 
making  any  alienations  of  the  possessions  of  their  churches,  other 
than  to  the  queen  her  heirs  and  successors,  for  any  estate  other 
than  for  twenty^one  years  or  three  lives,  from  such  time  as  any 
such  lease,  grant,  or  assurance  shall  begin,  and  whereupon  the 
old  accustomed  yearly  rent  or  more  shall  be  reserved  and  payable 
during  the  term  or  lives*  The  stat.  13  Elia.  c*  10.  in  the  saaie 
way  restrains  all  other  eeclesiastical  persons,  whether  corpora- 
tions sole  or  aggregate }  and  the  exception  with  respect  to  the 
quantity  of  estate  is  to  the  same  effect  as  that  of  the  slat.  1  Eliz. 
c.  19.  By  the  fourth  section  of  the  same  act  it  is  provided,  that 
the  act  shall  not  extend  to  colleges  in  the  two  universities  or 
elsewhere,  who  are  restrained  by  private  statute.  The  stat. 
1  Eliz.  c.  19.  is  a  private  act,  and  must  be  specially  pleaded,  (c) 

Neither  of  these  two  statutes  have  been  materially  altered ; 
the  latter  has  always  been  construed  largely  to  prevent  all  eva<^ 
eions  of  its  true  meaning  and  intent,  (d)  Therefore  by  whatever 
names  such  corporations  are  instituted,  or  even  should  they  b^ 
temporal  for  the  encouragement  of  the  liberal  arts  or  sciences, 
cur  mixed  in  their  nature  partly  spiritual  and  partly  temporal, 
they  are  within  the  intent  of  the  statute ;  it  is  admitted,  how* 
ever,  that  corponstions  aggregate  consi^ing  of  m^yor  and  al- 
de.nii^0)  bailiff  and  burgesses,  and  such  other  lay  corporations, 
are  free  from  all  restraipts  other  thap  the  general  laws  of  the 

realm,  (e) 

Hospitals  and  houses  for  the  poor  are  provided  for  by  a 
special  apt  of  the  39  Eliz.  intituled,  ^^  An  Act  for  erecting 
hospitals,  or  abidiiig  or  working  houses  for  the  poor."  And 
it  is  thereby  enacted  among  other  things,  ^  that  all  leases, 
grants,  conveyances,  or  estates  made  by  any  corporation  so  to  be 
founded  exceeding  the  number  of  twenty*one  years,  and  that  in 
^possession,  and  whereupon  the  accustomable  rent,  or  more  by  the 
greater  part  of  twenty  years  next  before  the  making  of  such  lease, 
shall  not  be  reserved,  shall  be  void.  (/) 

The  permission  in  the  stat.  )  Eliz.  c.  19.  to  bishops  to  grant  tp 

(4  Moor.  107.  5  Rep.  S.  b.  (e)  1  Sid.  168. 

(4  Magd.  Coll.  case,  1 1  ftep.  76.  (J)  Stst  39  Bliz.  c.  5. 
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the  qiieen  and  ber  successors,  as  before  the  statute,  was  found 
in  many  cases  to  render  the  statute  itself  ineffectual,  because 
estates  were  often  granted  to  the  crown  with  a  design  that  the 
crown  should  grant  tiiem  over  to  others,  (g)  The  stat.  1  Jac.  f. 
c.  3.  expunged  that  clause ;  and  since  the  stat.  13  Eliz.  c.  10; 
extends  to  restrain  grants  to  the  crown,  though  the  queen  is  not 
named,  (A)  grants  to  the  king  his  heirs  and  successors  are  not 
more  privileged  than  grants  to  any  other  persons,  (i) 

The  stat.  14  Eliz.  c.  11.  has  in  effect  repealed  the  stat.  13  Eliz. 
G.  10.  as  far  as  respects  houses  in  cities  and  towns,  and  the  lands 
adjoining  them  :  for  it  allows  such  spiritual  corporations  as  were 
restrained  by  the  stat.  13  Eliz.  c.  10.  to  demise  any  houses  situated 
in  any  city,  borough,  town  corporate  or  market  town,  or  in  the 
suburbs  of  any  of  tbem,  and  the  grounds  adjoining,  in  such  manner 
as  by  law  and  the  private  statutes  of  such  corporations  they  might 
have  done  before  the  stat.  13  Eliz.  c.  10.  provided  that  such  house 
be  not  the  capital  or  dwelling  house  of  such  persons,  nor  has 
ground  i>elonging  to  the  same  above  the  quantity  of  ten  acres. 
And  it  is  further  provided,  that  no  leases  shall  be  made  of  such 
bouses  in  reversion,  nor  without  reserving  the  accustomable  rent 
at  least;  nor  without  charging  the  lessee  with  reparations;  nor 
for  a  longer  term  than  forty  years.  This  statute  has  made  no 
alteration  in  the  stat.  1  Eliz.  c.  19.  Therefore  archbishops  and 
bishops  are  still  under  the  same  restrictions  with  respect  to 
houses  in  cities  and  towns  as  they  are  with  respect  to  their  other 
possessions:  but  the  stat.  14  Eliz.  c.  II.  is  a  general  law,  and 
must  be  construed  as  beneficially  for  the  public  good  as  the  stat. 
IS  Eliz.  c.  10.  '  By  this  act  it  is  declared,  that  the  words 
'^  master  and  guardian  of  any  hospital,"  contained  in  the  above 
mentioned  act  13  Eliz.  c.  10.  mean  all  hospitals,  maisons  de  Dieu^ 
and  all  houses  for  the  relief  of  the  poor. 

All  leases  made  according  to  the  exception  of  these  statutes^ 
and  not  warranted  by  the  stat.  38  Hen.  VIII.  c.  S8.  if  made  by 
bishops  or  any  other  sole  spiritual  corporation,  must  be  confirmed 
by  the  dean  and  chapter,  and  others  who  are  required  by  law  to 
confirm  their  grants:  for  leases  for  twenty-*one  years  or  three 
lives,  being  only  exempted  from  the  general  disability  imposed  by 

ig)  1 1  Rep.  71.  Gibs.  Co4.  079.  (4  5  Rep.  14.  a. 

(ft)  11  Rep.  89.  b. 
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these  statutes^  derive  no  sanction  from  them  to  cause  them  to  be 
made  without  such  concurrence,  (k) 

In  most  respects  leases  made  according  to  the  exceptions  of 
these  statutes  must  be  conformable  to  the  provisions  of  the  stat. 
32  Hen«  VIII.  (/)  They  must  be  by  iadenture,  and  strictly  in 
possession;  they  cannot  exceed  twenty-one  years  or  tbcee  lives : 
but  a  lease  for  ninety-nine  years  determinable  on  three  liveS| 
although  permitted  by  the  nature  of  the  power  given  by  the 
stat.  32  Hen.  YIII.,  is  not  within  the  exceptions  of  the  stat,  1  Elis. 
and  13  Eliz. ;  and  the  distinction  taken  is  between  a  particular 
power  affirmative,  and  a  general  power  restrictive  or  negative^  («i) 
The  power  given  by  the  stat.  9&  Hen.  VIII.  is  of  the  latter  kind ; 
for  the  act  in  flie  first  instance  makes  good  all  leases  and  grants^ 
provided  they  do  not  exceed  twenty-one  years  or  three  lives ;  and 
therefore  a  lease  for  ninety-nine  years  determinable  on  three  lives 
is  goody  because  it  cannot  exceed  three  lives.  The  exceptions  of 
the  statutes  of  Eliz.  are  said  to  be  the  reverse  of  this ;  for  the  first 
part  of  these  acts  makes  void  all  estates  made  by  persons  therein 
mentioned,  and  the  last  part  saves  only  leases  for  twenly-one 
years  or  three  lives;  therefore  leases  for  ninety-nine  years  deter- 
minable on  three  lives  are  void  by  the  first  part  of  these  acts^  and 
not  within  the  saving  in  the  latter  part,  because  they  are  net* , 
Iher  for  twenty-one  years  nor  three  lives,  (it)  There  is  no  re-  , 
striction  as  to  the  nature  of  the  hereditainents  to  be  demised;  bui^  , 
with  respect  to  rent^  and  the  necessity  of  the  lands  to  be  demised  . 
having  b^n  most  commonljr  latten,  the  provisions  of  the  stat.  32 
Hen.  VIII.  must  be  strictly  followed.  So^ although  it  has  not  been 
expressly  provided  that  leases  within  the  statutes  1  and  13  Eliz. 
shall  be  without  impeachment  of  waste,  yet  it  has  been  resolved 
that  the  several  persons  therein  mentioned  are  by  the  eq^uity  of 
these  statutes  restrained  from  making  leases  dispunishable  for 
waste. 

The  greatest  deviation  which  has  been  admitted  from  the  stat^ 
32  Hen.  VI It.  respects  concurrent  leases  for  years.  It  is  obvious 
that  such  leases  would  be  contrary  to  the  express  provision  of  th^ 

(h)  The  B|i.  of  Hereford  v»  Scorj,  (m)  WhiUock's  case,  S  Rep.  70.  I|,  . 

Cro.  Rlis.  874.  (n)  S  Keb.  595.  Gee  «.  Psget^  Amb^ 

(I)  Bp.  of  Sftram*t  case,  10  Hep.  60.  ftOO.    Roe  d.  Brnae  v.  Pridesox,  10 

b.  Bast,  1501 
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8(at.  32  Hen.  VIII.  But  it  has  been  determined,  that  if  a  bishop 
make  a  lease  for  years  of  his  sole  authority  in  pursuance  of  the 
Stat  dS  Hen.  YIII.,  and  afterwards  at  any  time  during  the  con- 
tinuance of  that  lease  make  a  new  lease  to  another  according  to  the 
exception  of  the  stat.  1  Eliz.  c.  19.  this  lease  if  confirmed  is  good 
against  the  successor,  because  it  is  good  at  law,  and  not  void 
within  the  exception ;  for  it  is  good  only  by  estoppel  for  so  many 
years  as  Were  to  come  of  the  first  lease,  and  the  lessee  of  the  con- 
current lease  can  have  no  beneficial  interest  till  after  its  expiration; 
tlierefore  in  efiect,  against  the  successor,  there  is  no  more  than 
a  lease  for  twenty-one  years  in  being,  (o)  But  after  a  lease  for 
three  lives  made  pursuant  to  the  stat.  33  Hen.  VIII.  a  bishop 
cannot  make  a  lease  for  years  to  be  good  by  way  of  a  concurrent 
lease,  though  it  be  confirmed :  nor  e  converso  can  be  make  a  lease 
for  three  lives  as  a  concurrent  lease,  after  a  lease  for  years  pur- 
suant to  the  statute,  because  this  is  against  the  words  of  the  ex- 
ception of  the  stat  1  Eliz.  which  are  <^  other  than  for  three  lives  ot 
twetity-one  years.^^  So  that  there  ought  to  be  only  one  or  the 
other  in  being  against  the  successor,  and  not  both  at  once,  (p) 

Deans  and  chapters,  masters  and  fellows  of  coUeges,  could  have 
■lade  concurrent  leases  in  the  same  way  as  bishops  are  able  to  do 
tiU  the  stat  18  EKt.  c.  11.  was  enacted  to  restrain  their  power  in 
tfaife  respett.  That  statute  has  declared  that  all  leases  made  within 
the  exception  of  the  statute  13  Eliz.  c.  10.  of  lands  whereof  any 
tarmer  lease  is  in  being,  and  not  expired,  suri^ndered  and  ended 
within  three  years  next  after  the  making  of  any  such  new  lease, 
ahall  be  void.  It  may  be  here  remarked  with  reference  to  this 
statute,  as  also  to  a  similar  provision  in  the  stat  32  Hen.  VIII. 
c.  28. ;  that  if  the  second  lease  be  for  years,  though  four,  five  or 
more  years  of  any  former  lease  are  to  come  and  unexpired,  yet  if 
the  former  lease  is  surrendered  or  otherwise  determined  within 
the  three  years,  or  one  year  limited  by  these  statutes  respectively, 
the  second  lease  will  be  good :  (q)  but  if  the  first  lease  is  for  years, 
and  the  second  is  for  lives,  then  the  second  lease  will  be  void 
agaiMt  tfie  successor,  though  never  so  short  a  period  df  the  old 
lease  is  unexpired ;  because  it  is  against  the  express  words  of  the 

(#)  Fox  9.  Collier.  Moor.  107.    Soe      141. 
8  Keb.  StS.  *  ^    '  (f )  Grumbrell  v,  ftoper,  S  B.  and  A. 

(^)IIsrler  o.  Wright,    Cro.  Blix.     711. 
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statute,  that  both  should  be  in  being  at  the  same  time,  (r)  The 
suirender  intended  bj  the  statutes  must  be  absblute,  and  not 
conditional ;  for  otherwise  the  intention  of  the  statute  might  be 
easily  evaded  bj  setting  up  the  old  lease  upon  the  breach  of  the 
condition.  (5)  The  stat.  18  Eliz.  c.  11.  is  held  not  to  extend 
to  the  1  Eliz.  c.  19.  because  it  enumerates  inferior  spiritual 
corporations,  and  the  better  opinion  is'  that  it  does  not  include 
the  stat.  14  Elia.  c.  11.  This  last  expressly  forbids  all  leases 
in  reversion ;  and  since  concurrent  leases  are  leases  in  rever- 
sion for  so  much  as  remains  after  the  expiration  of  the  prior 
lease,  they  are  expressly  against  the  intention  of  this  statute.  (0 
The  stat.  18  Eliz.  c.  II.  is  a  private  law,  and  must  be  pleaded 
specially :  but  the  stat  13  Eliz.  c.  10.  is  a  public  and  general 
law.  (u) 

It  seems  formerly  to  have  been  held,  that  leases  made  according 
to  these  statutes  could  not  be  renewed  without  a  surrender  of  all 
the  underleases  derived  out  of  them :  but  now  it  is  enacted  by  the 
stat.  4  Geo.  II.  c.28.  8.6.Xx)  that  if  the  original  lease  is  duly 
surrendered  in  order  to  be  renewed,  and  a  new  lease  made,  the 
same  shall  be  good  and  valid  without  the  surrender  of  under- 
leases, and  without  prejudice  to  the  rights  of  the  parties. 

In  addition  to  the  foregoing  statutes,  it  has  been  enacted  by  the 
stat.  18  Eliz.  c.  6.  that  no  master  or  other  superior  of  any  of  the 
colleges  in  the  universities,  nor  any  provost  or  warden  of  the  colleges 
of  Winchester  or  Eton,  nor  the  corporation  of  the  same,  shall  make 
any  lease  for  lives  or  years  of  tl^eir  lands,  to  which  any  tithes, 
arable  land,  meadow  or  pasture  shall  appertain,  except  one  third 
of  the  old  rent  be  reserved  in  corn.  In  the  third  section  of  this 
act  an  exception  is  made  of  leases  made  by  the  master  and  fellows 
of  St.  John's  College,  Oxford,  of  the  manor  of  Fyfield,  to  any 
heir  male  of  Sir  Thomas  White,  founder  of  the  said  college, 
within  the  meaning  of  the  foundation^  and  statutes  of  the 
same. 

(r)Rlmer*s  ease,5KqL-2.  SimII's  S44. 

case,  Degg.  130.  (u)    Kempe   v.   HelUnghrook,   1 

(«)  Wilson  d.  Eyre  r.  Carter,  2  Stra.  Le^o.   19.    1  Leon.   806.    Hollsod's 

ISOl.  case,  4  Rep.  76.  Dumpor^s  case,  4 

(0  Huot  o.  Singleton,  Cro.  Eliz.  Rep.  ISO. 

564.  Thomson  v,  Traffbrd,  Poph.  s.  (x)  Irish  Statute,  6  Geo.  II.  c.  4.  s,  1. 
Wyn  V.  Wildy  Cart  9.  CompK  Incumb. 
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By  the  stat.  SS  Ch.  II.  c.  IL  s.  61.  the  deaii  and  chapter  of  St. 
Paurs,  London,  are  enabled  to  make  leases  to  the  city  of  London 
of  certain  lands  let  oat  for  holding  Newgate  market  in  the  city  of 
London  for  the  term  of  forty  years,  and  so  from  forty  years  to 
forty  years  for  ever,  according  to  the  provisions  of  that  act.  By 
the  same  act,  parsons  and  vicars  of  parishes  within  the  city  of 
London  are  empowered  to  make  building  leases,  with  the  consent 
of  the  patron  and  ordinary,  of  their  glebe  lands  within  the  said 
city,  for  any  term  not  exceeding  forty  years,  at  such  yearly  rents 
without  fine  as  can  be  procured  for  the  same. 

Parsons  and  vicars  being  excepted  out  of  the  stat.  32  Hen.  YIII. 
c.  98.  cannot  of  their  own  sole  authority  make  any  leases  to  bind 
their  successors.  Notwithstanding  therefore  such  leases  may  be 
conformable  to  the  exception  of  the  stat.  13  Eliz.  c.  10.,  they  still 
remain  at  comnu>n  law,  and  require  the  confirmation  of  the  patron 
and  ordinary  to  make  them  subsist  after  the  death  of  the  incnra- 
bent :  (a)  but  with  such  confirmation  they  may  be  good,  though 
made  to  commence  after  his  interest  ceases  by  death  or  other** 
wise,  (b) 

A  lease,  however,  by  any  sole  spiritual  corporation,  though  con- 
firmed by  those  who  are  required  to  confirm  their  grants,  is  not  bind- 
ing on  the  successor  if  made  before  such  spiritual  person  is  invested 
with  the  temporalties  belonging  to  bis  benefice.  A  bishop  there- 
fbre  before  he  receives  his  temporalties  from  the  king,  or  a 
parson,  vicar,  or  prebendary,  before  induction,  cannot  make  leases 
vrbich  shall  be  binding  on  the  successor,  although  they  should  be 
properly  confirmed,  (c)  It  is  said  further,  that  a  bishop  cannot 
charge  his  temporalties  before  consecration,  because  he  is  not  a 
bishop  in  the  legal  sense  of  the  word  till  after  that  ceremony,  (d) 
On  the  other  hand  since,  where  the  incumbent  of  a  living  is  made  a 
bishop,  there  is  no  vacancy  till  his  consecration,  (e)  a  lease  made 
by  such  an  incumbent,  if  properly  confirmed,  seems  to  be  good 
•gainst  the  successor. 

If  a  bishop  or  other  incumbent  is  in  by  superinstitution  as  in 
the  common  case  of  plenarty,  the  bishop  who  is  in  by  superinsti- 
tution,  or  the  incumbent  of  a  church  which  is  full,  cannot  charge 

(«)  Co.  Litt  44.  (tf)Dy.  821.b. 

(ft)  Dy.  6S.  a.  (  e)  The  King  v.  The  Bp.  of  London, 

(#)  Hare  r.  Bickley»  Plow.  5S8.  Csrth.  913. 
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the  possessions  of  the  cburch  so  as  to  bind  the  sueoewor ;  althovgby 
for  public  convenience,  all  his  acts  in  a  spiritual  capacity  are  valid 
to  all  intents  and  purposes.  An  instance  of  superinstitntion  ia 
the  case  of  a  bishop  occurred  in  queen  Mary's  time,  where  A^ 
was  lawful  bishop  of  Ossory,  in  the  reign  of  king  Edward  VI.^ 
and  afterwards  in  the  time  of  queen  Mary  B.  was  consecrated 
bishop  of  the  same  diocese  during  A/s  life,  who  was  not  de* 
prived.(^)  It  has  been  however  determined  that,  in  the  case  of  a 
lease  of  the  possession  of  a  rectory  or  vicarage,  the  lessor  need 
not  be  a  priest ;  for  if  a  mere  layman  is  admitted,  instituted,  and 
inducted,  a  lease  for  years  made  by  him,  and  confirmed  by  the 
patron  and  ordinary,  will  remain  good  after  the  death  or  removal 
of  the  incumbent,  because  it  was  made  by  a  parson  dejbdo^  who 
was  admitted  by  the  solemnities  of  institution  and  induction  ;  and 
the  people  could  take  cognisance  of  no  other.  (A)  Leases  made 
by  a  simoniacal  parson  are  also  good  by  the  stat.  1  W.  and  M., 
St.  1.  c.  16.  if  made  for  valuable  consideration,  and  bondfde.ii) 
No  statute,  however,  has  restrained  the  offence  of  simony  in  Ire- 
land, either  by  civil  forfeitures  or  otherwise :  it  is  punishable  there 
only  by  spiritual  censure. 

The  grants  of  ancient  offices  are  not  within  any  of  the  befinraK 
mentioned  statutes  relating  to  ecclesiastical  persons:  they  nay 
therefore  be  granted  as  they  were  before,  with  the  cottfifmo* 
tion  requisite  to  all  their  grants,  (£)  to  bind  their  successor. 
Neither  do  any  of  these  statutes  relate  to  rectories  and  tithes 
which  are  impropriate,  and  are  lay  fees:  but  such  lay  impro- 
priators may  dispose  of  them  like  any  other  kind  of  here- 
ditaments. Such  impropriations,  however,  in  the  hands  of 
bishops,  colleges,  and  other  ecclesiastical  persons,  are  not  ex- 
cepted from  the  restraints  affecting  any  other  species  of  property 
they  possess. 

By  the  general  Inclosure  Act,  41  Geo.  III.  c.  100.  s.  96.  par* 
sons  and  vicars  are  empowered  to  make  leases  of  their  aUotaents 

{g)  The  Bishop  of  OaBory's  case,  (0  See  Booth  s.  Potter»  Cfs^  Jse. 

Cro.  Jac.  558.      1  Roll.  Abr.  477.  533. 

Year  Book,  9  Hen.  YL  34.  a.  {k)  Bishop  of  Samm's  case*  10  Rep. 

(A)  Costard  v.  Winder,  Cro.  tllis.  60.     Ridgley  v.  Powell,    1  fnm. 

775.    Dr.  Hancot's  case,  Comb.  SOS.  SS4. 
Dy.  298.b. 
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under  inckwure  acts,  by  indentofB  under  hand  and  seal  with  the 
consent  of  the  patron  and  oidinary,  for  any  term  not  exceeding 
twenty-one  years,  to  commence  within  twelve  calendar  months 
next  after  the  executing  the  award ;  so  thai  the  rent  be  reserved  to 
the  rector  or  vicar  for  the  time  being,  by  four  equal  quarterly  pay- 
inents  in  every  year;  the  rent  being  the  most  improved  or  best 
lent  which  can  be  obtained  for  the  same  without  taking  any  fine  or 
other  consideration  for  granting  the  lease,  and  so  that  the  lessee 
be  punishable  for  wmte ;  and  also  subject  to  a  power  of  re-entry 
Ibr  non-payment  of  rent  within  a  reasonable  time  to  be  then  limited 
after  the  same  shall  be  due,  and  so  that  the  lessee  execute  counter- 
parts of  every  such  lease. 

Before  we  proceed  to  the  statutes  which  restrain  grants  of  the 
erown,  it  is  necessary  to  explain  the  mode  by  which  these  trane- 
actions  are  carried  on  between  the  crown  and  the  subject.  Leases 
by  the  crown  are  usually  by  letters  patent  nnder  the  great  seal,  or 
the  seal  of  the  Exchequer.  Freehold  leases  are  not  now  grant- 
able  of  the  possessions  of  the  crown,  except  in  a  very  few  cases : 
if  they  are  so,  they  should  regularly  be  only  under  the  great  seal ; 
but  in  consequence  of  its  being  ascertained  to  be  the  usual  course 
of  the  Exchequer,  and  the  multitude  of  precedents  there,  leases 
Ibr  lives  by  the  treasurer  or  ehancellor  of  the  Exchequer  have 
been  always  allowed  under  the  Exchequer  seal ;  and  other  courts 
are  bound  to  take  cogniasance  of  the  practice  of  that  court,  (m) 
The  lord  treasurer  or  the  lords  commissioners  of  the  king's  trea- 
vory  have  no  suth  privilege  at  the  common  law,  and  are  only 
enabled  to  lease  in  certain  cases  by  the  special  provisions  of 
particular  acts  of  parliament.  They  are  in  this  way  empowered 
to  let  to  fkrm  certain  duties  for  the  king's  benefit.  (1?)  But  some 
later  acts  give  them  a  superintendance  over  the  demises  of  the 
erown  lands  generally,  (o)  In  the  case  of  freehold  leases  by  the 
crown  no  livery  is  necessary,  because  the  letters  patent  carry  with 
them  a  livery. 

The  duchy  of  Lancaster  has  its  own  peculiar  seal,  which  is  the 

(si)  Iianes.case,  S  Rep.  16.  Kempe  (n)  See  stat.  12  Ch.  II.  c.  2S.    Stat 

«.  Bersafd*   Cro.  Car.    169.      Lord  19  Cb.  II.  c.  25.    SUt.  2r  Geo.  III. 

Monson  ».  Bourn,     Cro.  Car.  MS.  c.  96»  &c 

Marchess.  Predymaa «.  Wodry,  Cro.  («)  Stat.  34  Geo.  III.  c.  75.     Stat. 

Jac.  109.  48  Geo.  III.  c.  78. 
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Aeal  of  tbe  dochy  court  in  Wealminsfer.  There  eppain  Itt^tkrtte 
to  be  a  8eal  for  the  county  palatine,  distinct  from  tbe  docby  seiks 
for  there  are  lands  oat  of  the  county  palatine,  which  are  neverthe-i 
less  part  of  the  duchy :  and  these  are  appurtenant  to  the  duchy 
ifithout  being  liable  to  the  exercise  of  palatine  rights.  Ai^ 
corporeal  or  incorporeal  hereditaments  therefore  which  are 
part  of  these  extraneous  possessions  of  the  duchy  not,  lyin^ 
within  the  county  palatine  may  be  granted  under  the  duchy 
seal.  The  seal  of  the  County  palatine  is  of  record  in  the 
same  way  as  the  great  seal  of  England;  and  grants  within 
the  jurisdiction  made  under  the  seal  of  the  county  palatine 
have  the  same  eflTect  as  grants  made  by  the  king  jure  coronas* 
If' therefore  the  king  under  this  seal  grant  letters  patent  con- 
veying a  freehold  interest,  the  letters  patent  carry  with  them 
a  livery  like  other  letters  patent.  .  The  duchy  seal  is  also  of 
record  in  respect  of  the  honour  of  the  person  of  the  king :  but 
in  the  case  of  a  freehold  lease  of  duchy  lands,  not  within  the 
county  palatine  under  the  duchy  seal,  livery  of  seisin  is  said  to 
be  requisite,  which  may  be  performed  by  attorney,  (p)  Lands 
lying  within  the  county  palatine,  and  forfeited  to  the  crown 
by  reason  of  a  grant  made  of  them  to  superstitious  uses,  may 
be  granted  under  the  great  seal;  for  the  forfeiture  accrues  te 
the  kingjrVre  coroncsy  and  therefore  the  lands  form  no  part  of  the 
duchy  or  county  palatine,  {q) 

licases  by  the  crown  are  placed  nearly  on  the  same  footing  as 
those  by  ecclesiastical  persons  by  the  stat.  1  Ann.  st.  1.  c.  7.  s.  5. 
It  is  there  enacted  that  all  leases  by  the  crown  shall  be  void,  unless 
they  be  made  for  some  estate  not  exceeding  one  and  thirty  years^ 
or  three  lives,  (r)  or  some  term  of  years  determinable  on  one^ 
two,  or  three  lives,  to  commencefrom  the  making;  or  if  such  grant, 

lease,  or  assurance  shall  be  made  to  take  effect  in  reversion  or  ex« 

> 

pectancy,  then  the  same,  together  with  the  estate  in  possession,  shall 
not  exceed  the  term  of  thirty  one  years  or  three  lives  in  the  whole. 
Such  leases  likewise  are  to  be  made  without  impeachment  of  waste, 
and  with  the  reservation  of  the  ancient  or  usual  rent  or  more,  to 

j^)  Carpenter  v.  Marshall,  1  Keb.  b  Bro.  P.  C.  1.  Ed.  Toml. 

64S,  713.       Astell  V.  Clark,  8  Lutw.  (r)  But  see  sUt.  48  Geo.  III.  c.  73. 

1S33.  ft.S. 

(q)  WooUaston  r.  The  Atty.  Gen. 
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the  king.  Us  heirs  and  succeiton ;  or  such  rent  as  has  been  re* 
senred  and  paid  for  the  hereditaments  demised  for  the  greater 
part  of  twenty  years  before  the  making  oCsuch  leases :  and  where 
.no  rent  shall  have  been  reserved,  then  there  shall  be  reserved  a 
reasonable  rent,  not  under  the  third  part  of  the  clear  yearly  value  of 
the  demised  premises.  This  act  extends  to  every  species  of  heredita« 
meats  freehold  or  copyhold,  legal  or  equitable,  in  England  or 
Wales  which  can  be  called  the  property  of  the. crown,  either 
in  right  of  the  crown  or  of  a  county  palatine,  except  advow* 
sons  of  churches  and  vicarages.  Parts,  however^  of  this  act 
have  been  repealed,  especially  as  to  the  quantity  of  estate  allpwed 
to  be  granted.  \ 

The  statute  34  Oeorge  III.  c*  75.  has  repealed  the  statute 
1  Ann.  St.  1.  c.  7.  as  far  as  respects  building  leases;  and 
enables  the  lords  of  the  treasury,  in  be^half  of  the  crown,  to 
grant  land  within  the  ordering  and  survey  of  the  Exchequer 
in  England,  for  building,  for  ninety-nine  years,  or  t)uref 
lives,  (5)  where  the  lessees  agree  to  make  erections  of  greater 
value  than  the  land,  or  where  the  greater  part  of  the  yearly 
value  of  the  premises  consists  of  buildings,  to  commence  froqi 
the  making ;.  or  if  any  such  lease  shall  be  made  in  reversion^ 
then  the  term  to  be  granted,  together  with  the  term  in  poa- 
session,  not  to  exceed  nioety*nine  years,  or  three  lives,  (i)  fyoop 
the  making.  By  this  act  it  is  likewise  provided,  that  wher^  there 
shall  happen  to  be  any  substantial,  building  or  buildings  on  thf 
ground  to  be  demised,  or  where  such  buildings  shall  not  require 
to  be  rebuilt,  the  annual  rent,  being  not  less  than  two-third 
part^of  such  annual  sum  as  shall  be  deemed  a  reasonable  rent  lor 
the  same,  shall  be  reserved  to  the  king,  his  heirs, and  successors; 
and  a  fine  or  fines  to  the  amount  of  the  remaining  part  of  suol^ 
annual  sum  as  aforesaid,  shall  be  paid  to  the  use  o(t;he]4ng,Jiif 
heirs  and  successors,  subject  to  a  discount,  which  shall  not  be  ooiur 
puted  at  a  higher  rate  than  the  highest  legal  rate  of  interest  at 
the  time  of  making  the  lease.  And  where  there  shall  happen  to  be 
no  substantial  building  upon  the  land,  or  that  such  building  or 
buildings  require  or  are  intended  to  be  rebuilt,  or  other  new  build* 
ings  are  to  be  erected,  then  such  annual  rent  shall  be  reserved  as 

(f)  See  Stat  48  Geo.  III.  c.  73.  s.  S.       (0BtttieetUt.48.Geo.  HI.  c  73.1.3. 
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*ilMK  Im  dMmed  retsonrible^  #ithoiil  any  ftM^  to  a»  ki  e««rf  soeb 
i6BM  Ihtro  be  inserted  a  cD?«miirt  OB  Mm  |>iii  of  IIm  kM^ 
proper  end  sobfltaetial  fcuildings  withiD  a  reaieoable  ttine,  and 
"sedi  otfier  covenants  for  keeping  bnildinga  in  repair,  and  otlMr 
adtt  «8  shall  be  deemed  reasonable ;  and  so  as  all  and  every  sneh 
Tent  and  rents  be  reserved  to  be  paid  free  of  all  taxes  and  as* 
cessments  whatsoever,  for  and  during  the  whole  of  the  term  or  teraoa 
to  demised,  except  tinch  rent  during  such  part  of  sudi  terms  a» 
-the  comBMSsiooers  of  the  treasary  shall  in  any  case  think  fit  to  be 
Idlowed,  not  exceeding  in  any  case  the  term  of  three  years ;  and 
so  as  every  such  lessee  sign,  seal,  and  deliver,  a  counterpart  of 
lus  lease— which  counterparts  ^re  exempted  from  stamp  d'nty. 
The  fettrth  section  of  the  same  act  enacts,  that  on  every  lease 
voder  the  great  seal,  or  the  seal  of  the  Exchequer  of  crown  toilda 
f  except  advowsons  of  churches  and  vicarages,  and  snchtenemeiita 
'Mid  grounds,  with  edifices  and  buildings  erected  thereon,  as  are 
tiy  the  present  act  authorised  to  be  granted  for  any  term  not  ex* 
ceeding  ninety-nine  years  or  three  lives,  (x)  and  whereon  any  fine 
or  ffnes  shall  be  payable  as  aforesaid,)  there  shall  be  reserved  such 
tiear  annual  rent  or  rents  as  shall  be  deemed  by  the  lord  high 
treasurer  or  commissioners  of  the  treasury  a  reasonable  rent 
wtthout  tstking  any  fine  to  be  payable  to  the  king,  bis  heird  atid 
iuccossors,  during  the  whole  of  the  term  granted ;  and  no  sucb 
lease  Aall  be  good  without  such  counterpart  as  aforesaid^  wUch 
tibll  be  ftee  from  stamp  duty. 

Bf  the  Stat  99  and  40  Geo.  HI.  c.  88.  it  is  provided,  (hat  none 
ofthe  provisions  of  these  acts  shaB  extend  to  property  purchased 
hy  the  king  or  his  successors  out  of  the  privy  purse^  or  such  pro- 
perty as  shidl  not  have  come  to  them  in  right  of  the  crown :  aaA 
ft  is  enacted  that  the  king  may  sell  and  devise  such  estates  In  the 
aaiBo  way  as  sutjeets  in  similar  circumstances ;  and  the  same 
|ioWer  is  given  to  the  queen  consort  during  the  joint  lives  of  the 
kbg  and  queen. 

By  the  etat.  48  Geo  III.  c.  73.  s.  SS.  it  is  provided^  that  where 
tenses  are  to  be  rebuilt  or  newly  erected,  on  land  on  which  there 
are  other  liouses  not  intended  to  be  rebuilt,  the  lords  of  the  tree- 
stify  shall  ascertain  the  rent  and  fine,  regard  hltmg  had  to  the 

(#)  But  see  stat.  4S  Geo.  UI.  c.  1f$.  s.  5. 


Chaf.  L]  {(f  lesior  and  kiiee^  91 

talue  of  the  buiUkig  on  the  ground,  and  (be  proportion  it  kwcn 
to  tbe  whole  valiie ;  apd  where  (y)  th^  ehidl  baof  opimon  that 
the  aolidity  and  yalne  of  any  sach  old  houee  or  boages^  apt 
intended  to  be  reboil^.  is  sufficient  security  for  the  due  pay** 
meat  of  the  whole  annual  sum,  deemed  by  them  a  reasonable 
consideration  for  sucb  building  and  gronnd  hM  therewith, 
they  may  direct  the  whole  of  such  consideration  to  be  taken 
in  rent  without  any  fine.  It  is  likewise  enacted  by  s»  S5.  thai  in 
respect  of  any  lease  under  the  great  seal,  or  the  seal  of  the  £x« 
chequer,  of  any  bouses  or  buildings,  whicfa  shall  be  certiftsd  bf 
aunreyors  not  to  require  rebuilding,  and  which  shall  ba  of  a 
greater  yearly  value  tbaa  the  ground  on  whicb  they  am  hoUt^ 
but  which  the  lessee  may  wish  to  pull  down  in  order  to  arset 
other  buildings  of  greater  value  for  his  own  aecoamodntioo  or 
the  advantage  of  houses  or  other  buildtnga  which  may  have  been 
destroyed  or  damaged  by  fire  on  ground  on  winch  sath  buildiage 
have  been  erected ;  and  also  of  houses  and  other  buildings  which 
shall  only  be  iii  part,  rebuilt,  or  to  which  new  buildings  shall  be 
added ;  and  also  of  ground  to  be  granted  as  garden  or  curtilagea 
to  houses,  whether  on  crown  or  private  land ;  the  lords  of  the  trea- 
sury may  lease  either  on  rent  x>nly,  or  by  fine  and  renl^  provided 
that  the  fine  shall  not  exceed  one  third  of  the  net  annual  valna  of 
tbe  premises,  or  be  computed  at  more  than  the  hijghest  l^galnte 
ofinterestp 

By  the  fifth  section  of  34  Geo.  III.  c.  7fi.  it  is  enacted  that  no 
lurown  lease  shall  be  renewed  for  any  term  of  years  whalavef^  nn^ 
til  within  five  years  of  its  expiiation;  except  each  tenmnanta  as 
are  by  the  present  act  authoriaed  to  be  giantad  for  any  term  net 
axceediag  ninety^ne  yeai%  in  which  case  thegr  uuff  beianasfed 
within  twenty  years  of  its  ezpiratiM :  aor  can  any  ]eaaa4bV)lifes 
be  renewed  so  long  as  tbera  shall  be  more  thaa  rair  lift  iii  hciiift 
aicept ip the ea^es thecaiaafternieationed»  Thevaemeptieiliaia 
enumerated  in  the  sixth  section.  The  only  ona  which  saami^ba 
of  iaiportance  at  thitf  distance  of  time  from  the  passfUK  ff  the 
act,  is  one  rehUing  to  tithes  or  other  profits  a jireiiAv:  w|th  miMset 
to  which  it  i«  provide^,  that  if  the  leaiee  of  tithep  ov^iUnv  9ffi^ 
arising  firam  the  land  be  also  tbe  owner  of  the  land,  IS^t  ^^  ^ 

(jf)  Stat  4a  Gee.  ItL  c  tS.  s.  U. 
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Ae  treasury  may  renew  such  leases  at  such  times  as  appear  to 
them  convenient  for  the  beneficial  enjoyment  of  the  tithes  or  other 
profits,  tog^ether  with  such  lands  respectively*  It  is  however  en- 
licted  by  the  stat.  48  Geo.  IIL  c.  73.  s.  19.  that  where  any  house 
or  other  building  shall  require  to  be  rebuilt,  or  any  new  house 
6t  other  building  to  be  erected  on  crown  land,  within  the  ordering 
and  survey  of  the  Exchequer,  held  under  lease  from  the  crown, 
iipon  which  other  houses  or  buildings  shall  be  standing,  if  the  les- 
see shall  covenant  or  agree  to  build  a  new  house  or  building,  or  to 
l^biiild  a  house  or  building,  of  such  value  as  to  increase  the  value 
6f  the  whole  property  included  in  such  lease,  it  shall  be  lawful  at 
any  time  or  times  hereafter  to  grant  any  further  or  other  lease  of 
all  such- land,  with  the  houses  and  buildings  thereupon,  as  were 
intluded  in  the  former  lease  for  any  term  or  estate  (except  for  life 
or  lives,)  (%)  not  exceeding  the  terms  and  estates  authorized  by 
atke  same  statute  34  Geo.  III.  c.  75.,  and  under  the  same  regu- 
lations. 

Where  any  wastes,  commons,  or  other  uninclosed  lands  of  the 
crown,  are  divided  and  inclosed  by  act  of  parliament;  or  where 
My  crown  lands  in  lease  shall  be  deemed  by  the  lords  ofthe  trea- 
imry  fit  for  planting,  or  any  iarra-house  or  other  substantial  build- 
ttog  shall  be  deemed  necessary  to  be  erected  for  the  improvement 
bf'crown  lands ;  or  any  pits,  shafts,  watercourses,  engines,  or  other 
^rks  to  be  dug,  sunk,  erected,  or  made  for  the  better  working  any 
niioes,  quarries,  or  collieries  belonging  to  the  crown ;  and  where 
the  term  or  estate  in  possession  shall  be  deemed  by  the  lords  of 
ifae  treasury  insufficient  to  repay  the  costs  of  such  improvements 
wUb  reasonable  profit  to  the  parties  making  the  same,  such  lieases 
imay  be  renewed  for  any  estate  not  exceeding  the  terms  or  estates 
Aiitliorised  to  be  granted  by  the  stat.  1  Ann.  st.  1.  c.  7.,  or  by  the 
ilat:  84  Geo.  III.  e.  75.  (a)  So  wher^  any  houses  or  other  building^ 
tt^tAre  rebuilding,  or  any  new  houses  or  other  buildings  are  to  be 
'^irected^  or  where  any  such  houses  or  buildings  have  been  erected^ 
lilid  the  term  or  estate  in  possession  shall  not  be  deemed  sufficient  by 
^he'Nyrds  of  the  treasury  to  repay  the  costs  with  reasonable  profit  to 
t&e  fessee,  such  leases  may  be  renewed  in  like  manner  for  any  term 
«M  Moseding  the  term  allowed  by  the  same  act  or  the  statute 

(%)  See  ftUt  48  Geo.  IIL  c.  73.  ft.  3.  («)  S.  7. 
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1  Ann.  8t.  1.  c.  7.  (b)  By  the  stat.  48  Geo.  III.c.  73.  s.  22«  tl}a 
power  given  by  this  seoticui  of  the  stat.  34  Geo.  III.  c.  7p.  wi^h 
respect  to  wastes  or  uninclosed  grounds  is  extended  to  other  Iwdj^ 
or  grounds  comprised  in  the  same  lease  with  such  upinclosje^ 
grounds  or  wastes.  *  i  i 

By  the  stat.  48  Geo.  III.  c.  73.  s.  26.  the  lords  of  the  tre^aucx 
may  reserve  as  a  rent  of  mines,  collieries,  and  quarries,  part  of  the 
produce  in  kind,  or  a  duty  on  the  value,  as  they  think  proper^.    fX 
is,  however,  provided  by  the  eighth  clause,  that  befpre  th^  making 
of  any  lease  under  the  great  seal,  or  the  seal  of  the  exchequer^  a 
survey  of  the  premises,  and  an  estimate  of  the  improved  anniif^\  . 
value,  shall  be  made  under  the  order  of  the  lords  of  the  tre^.* 
sury ;  and  such  survey  shall  be  certified  upon  oath  by  the  persoQ 
making  it :    but  leases  of  hereditaments  of  a  known  fixed  an4 
unimproveable  value  may  be  renewed  without  survey,  (c)    7bA 
nineteenth  section  of  the  same  act,  after  reciting  that  wh^rea^  it 
might  be  expedient  to  permit  the  lessees  of  lands  under  thje.^uff 
thority  of  this  act  to  alien  the  lands  so  demised  in  parcels,  andifpr 
that  purpose  to  surrender  the  subsisting  lease,  or  grant  ther^^ 
fior  the  purpose  of  obtaining  distinct  leases  of  several  parcels^  .i^ 
serving  in  the  whole  the  same  rent  as  shall  have  been  jresecvf^ 
by  such  surrendered  lease  or  more,  enables  the^  crown  joppn  sodk 
surrenders  to  make  new  leases  of  the  same  lands  in  pac^erjsy.ftm 
the  same  rents  or  more,  and  upon  the  same  conditions  as  thp^ 
lease  surrendered.    The  preamble  of  this  act  states  it  to  relate 
only  to  crown  lands  within  the  ordering  and  survey  of  tb^  ^f^x 
chequer:   it  is,  however,  expressly  provided  by  s.  20.  th^%  i% 
shall  not  affect  the  power  of  the  chancellor  and  council,  of  itm 
duchy  of  Lancaster.  .  ,,. 

The  stat  52  Geo.  III.c.  161.  repeals  the  stat.  1  Ann.  st  !•#•%» 
so  far  as  respects  lands  within  the  ordering  and  survey  of  tb^  chaii; 
cellor  and  council  of  the  duchy  of  Lancaster,  fit  and  proper  Iqc 
the  erection  of  houses  or  other  buildings  thereupon,  or  Suf 
garden?,  yards,  or  appurtenances,  to  be  enjoyed  with  the  samiitf 
aud  makes  enactments  respecting  them  similar  to  the  stat.. 34  G4^ 
III.  c.  75.  under  the  direction  of  the  chancellor  and  counijl  .of^thf 
duchy  of  Lancaster ;  and  this  act  includes  all  prtffpj^f  f^  4)^ 
crown  of  this  nature  iii  the  duchy,  whether  in  the  county  palatino 

m 
n  '       .'      ^  4 

(*)  SiaU  34  Geo.  III.  c  75.  s.  7.  (c)  SUt  34  Geo.  HI.  c.  76.  t.  9. 
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•r  tiet.  Bj  a  prev{oa»  ttatiite  kowerer^  tiamely,  the  dtat.  MCreo. 
lit.  «•  TS.  it  liml  been  MacC^d,  tbat  lands  belonging  to  the  dutlhy 
flt  fbr  gardens  or  appnrtenanees  to  housed  erected  on  crown  land^, 
.  Biiglit  be  demised  under  the  great  seal,  or  the  seal  of  the  exchequer,' 
or  the  seal  of  the  dodiy  and  county  palatine  of  Lantester,  far 
way  term  not  exceeding  ninety-nine  years  from  the  making ;  or  if 
any  such  lease  should  be  made  in  reversion,  then  Chat  the  tenri 
to  be  granted,  together  with  the  estate  in  possession,  should  hot 
exceed  ninety->nine  years,  provided  (d)  that  no  land  should  be  so 
Ipradled  tot  a  longer  term  than  the  term  for  which  the  house  or 
building  to  whidi  such  land  should  be  annexed  should  be  hold^h.' 
By  the  5C6eo.  IIL  c.  161.  s.  3.  a  fiMtn  of  the  lease  in  this  case 
is  speeiBed  in  schedule  D.,  and  the  powM*  is  extended  to  any 
faiids  which  may  be  conveniently  held  with  such  liousds  at  a  rea* 
sonable  rent,  without  fine. 

By  the  stat  M  Geo.  III.  c.  75.  s.  3.  no  leases  of  any  crowtf 
lands  within  the  ordering  and  survey  of  the  exchequer  can  be 
granted  Ibr  any  life  or  lives,  except  such  leases  for  lives  as  are 
autboriaed  by  (he  stat.  44  Geo.  III.  intituled  <<  An  Act  for  in- 
closiog  lands  in  QreBi  Staughton,  in  the  cojmty  of  Huntingdon.*' 
fiy-ss.  4  and  ft  of  the  same  act,  crown  leases  for  gardens  may  be 
fengwed  in  the  same  way  as  leases  of  houses  by  the  stat.  34 
Geo.  III.  e.  7S.  s.  5, 6.  By  the  fitat.  48  Geo.  III.  c.  73.  s.  7.  in  all 
eases  where  any  leaae  may  be  ttnewed  under  the  stat.  34  Geo. 
ill.  €.  75.  or  by  tUs  act,  it  is  lawftal  to  makd  any  new  lease  upon 
suftettder  of  the  old  Me,  ftnr  socih  term,  and  upon  the  same  con- 
ditiMs,  as  if  the  same  had  been  rMewed  under  the  provisions  of 
flie  said^sffet.  84  Geo.  HI.  c.75.  or  this  aict,  and  had  not  been  first 
surrendered.  All  charges  and  expenses  of  any  new  lease  made 
upeo  the  surrender  of  any  subsisting  lease  or  grant  under  the 
stat.  S4G«o.  III.  c.  75.  to  be  defrayed  by  the  grantee,  (c) 

By  Ae  stat.  48  Geo.  III.  c.  73.  s.  20.  it  is  enacted,  that  where 
any  new  building  ihM  be  erected,  or  agreed  to  be  erected  on  the 
grMftd  belonging  to  the  crown  within  the  ordering  and  survey  of 
the  chanceilor  and  council  of  the  duchy  of  Lancaster,  or  of  tlie 
SfMrveycr-geaeral  of  the  crown,  or  held  under  any  lease  fi*om  the 
erowir,  Ibr  dM  enhH^ment  of,  and  to  be  United  to,  and  occilpie<t 
with  any  house  or  other  bunding,  held  undier  any  other  lease 

f9  #tal.  464M(K  tft.  c.  ¥9.  s. «.         (e)  5uk;464t^.  ftt.c.fs;*.^. 
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from  the  crowiii  a  d«w  lease  may  be  granied  for  any  tern  not  ex? 
ceediog  Dinety-oiiie  years^  as  well  of  the  |fround  oo  whkli  inch 
new  boSding  shall  be  erected,  as  of  any  other  hereditaments  eon« 
taioed  in  such  lease,  provided  that  the  greater  part  of  the  year^  . 
vahM  of  the  tenements  or  hereditaments  so  to  be  granied  shall 
censist  of  the  building  thereon,  or  of  ground  set  apart  and  apr 
propriated  for  building,  or  for  necessary  gardens  or  other  ap^ 
ptirtenants. 

The  lords  of  the  treasury,  by  s.  21.  of  the  same  act^  maj 
lease  the  profits  of  agistment  of  forests  disafforested,  <h^ 
profits  of  prsB  and  post  fines  in  Wales,  and  the  county  pala* 
tine  of  Chester,  of  lighthouses  or  beacons,  and  of  chaina  for 
Dooring  ships,  tolls,  markets,  and  foirs,  tithes,  fisheriei^  forries^ 
and  other  articles  of  uncertain  produce,  for  such  terms  not  wy 
ceeding  thirty-one  years,  and  for  such  fine  or  fines,  and  under 
euoh  rents,  reservations,  er  conditions,  as  they  shall  frem  time  U^ 
time  think  reasonable  and  expedient* 

By  the  biOto.  IIL  c  161.  s.  8.  the  commissioners  of  woodi 
and  forests,  or  the  surveyor-generd  of  woods  and  forests,  witk 
Ae  consent  of  the  lords  of  the  treasury,  may  grant  leeses  to  pei^ 
sons  relinquishing,  after  notice,  purprsstures  or  encroaohmealf 
OB  royal  forests,  of  such  parte  on  the  skirts  and  borders  tbersfal^ 
which  shall  be  deemed  not  fit  for  the  growth  of  timber,  for  aif 
term  of  years  not  exceeding  thirty*one  years^  as  shall  be  deemed 
m  reasonable  compensation  for  the  expense  ef  any  imprQveqmnt  • 
on  such  encroachment,  during  the  occupatioB  of  such  pevaoiisi 
and  by  s«  9.  of  tim  same  act  the  commissioners  of  weeds  nail 
forests,  or  the  surveyor-gweral,  by  the  authority  of  the  loads 
€»f  the  treasury,  may  lease  simikr  lands  for  any  term  imt  ov^ 
ceeding  thirty-one  years,  under  reasonable  renti^  condi^tnpsj 
and  covenants,  according  to  the  form  prescribed  by  schedule  Dt 
of  the  act.  Such  instrunsent  to  be  inrolled  in  the  oflke  of  the 
auditor  of  the  land  revenue  of  the  crown,  and  a  minute  or  docket 
to  be  entered  and  preserved  in  the  office  of  the  commissioiMrs  of 
woods  and  forests,  or  hi  the  office  of  the  sunr^or^ganeral  of  i 
woods  and  forests. 

By  the  40  Geo.  III.  c.  88.  s.  IS.  his  mqesty,  his  heirs  and  iWr 
cBsaor%  by  warrant  finder  his  sign  manual,  ipaj  direct  the  exeeu* 
tio9  of  aay  trusts  of  lands  escheated»  to  which  they  would  havt 
been  li«hlo  in  tl|s  handf  of  aulgects,  and  to  make  any  gnmts  of 
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atiy  Bucb  lands,  either  for  the  purpose  of  restorin^f  them  to  the 
famOy  of  the  person  whose  estate  they  have  been,  or  for  rewarding 
the  discovery  of  such  escheat,  as  to  his  majesty,  his  heirs  and  suc- 
cessors, shall' seem  fit ;  and  this  power  is  declared  to  extend  to  the 
diichy  of  Lancaster^by  the  stat.  47  Geo.  III.  sess.  S.  c.  24.  These 
two  acts  have  been  farther  explained  by  the  stat.  69  Geo.  III.  cl 
94.  by  which  it  is  enacted,  that  in  all  cases  in  which  his  majesty, 
his  heirs  and  successors ,  hath  or  shall  in  right  of  his  crown,  or  of 
his  duchy  of  Lancaster,  become  entitled  to  lands  either  by  escheat 
or  by  reason  of  any  forfeiture,  or  by  reason  that  the  same  has 
beM  purchased  by  or  for  the  use  of  any  alien,  his  majesty,  his 
heirs  and  successors,  may  under  his  or  their  sign  manual,  or  under 
the  seal  of  the  duchy  or  county  palatine  of  Lancaster,  direct  the 

« 

execution  of  such  trusts  as  aforesaid,  to  trustees  or  otherwise^ 
for  the  execution  of  the  same,  or  for  the  other  purposes  before 
mentioned,  or  to  trustees  to  sell ;  and  by  the  second  section  pur- 
chasers are  declared .  not  answerable  for  the  application  of  the 
purchase  money. 

'•By  the  stat.  33  Geo.  III.  c.  78.  his  present  majesty,  wheii 
prince  of  Wales,  was  empowered  to  make  leases  of  his  posses- 
aidne,  parcel  of  the  duchy  of  Cornwall,  or  annexed  to  the  same; 
for  three  lives  or  fewer,  or  for  thirty-^one  years,  or  for  some  term 
of  years)  determinable  on  one,  two  or  three  lives,  or  for  any  term 
not  exceeding  ninety-nine  years,  for  the  purpose  of  building  and 
improving  wastes,  upon  improved  annual  ground  rents,  without 
fine :  but  this  seems  to  have  been  a  private  act,  which  is  now  ab^ 
rogated  by  the  demise  of  the  crown,  and  the  lands  of*  the  duchy 
must  be  let  to  form  like  any  other  lands  of  the  thrown. '  But  by 
50  Geo.  III.  c.  6.,  and  5S  Geo.  III.  c.  1S3.  special  power  was 
given  to  the  prince  of  Wales,  as  duke  of  Cornwall,  to  make  build- 
ing leases  according  to  the  provisions  of  those  acts,  of  certain 
lands  in  Lambeth,  called  Princess  Meadows,  parcel  of  the  duchy, 
and  by  59  Geo.  III.  c.  123.  s.  II.  it  was  provided,  that  if  the  duke- 
dom should  be  in  abeyance,  or  the  doke  of  Cornwall  should  be  a 
minor,  the  powers  given  by  the  stat.  50  Geo.  III.  c.  6.  or  5S  Greo'. 
III.  c.  123.  should  be  exercised  by  the  king  or  queen  for  the  time 
being. 

By  the  ataf.  1  Hen.  IV.  c.  6.  the  application  for  patents  must  fa^ 
by  petition,  stating  the  value  of  the  thing  demanded,  and  also  of 
.wlKt  (he  petitiooera  or  ibeir  piogenitortf  have  had  of  the  king's 
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^ift  befi>re.  By  the  18  Hen.  VL  c.  1.  of  every  wirra^t  3eiit  .by 
the  king  to  the  chancellor  the  day  of  the  delivery  of  the  Baiw 
eball  be  entered  of  record  in  chancery,  and  the  chancellor  shall 
cauiie  patents  to  be  made  bearing  date  the  day  of  the  said  der 
livery^  sufA  not  before ;  tod  patents  made  to  the  contrary  are 

voi4i  (/) 

By  the  stat.  6  Hen.  VIII.  c.  15.  if  any  person  make  suit  to  the 

king  for  any  lands  or  other  things  granted  to  any  person  during 

pleasure,  the  first  patentee  being  in  life,  he  shall  express  in  his 

petition  or  patent  the  tenor  of  the  former  patent,  and  that  the 

king  bad  then  determined  his  pleasure  against  the  first  patentee,  or 

«lse  the  second  patent  shall  be  void,  (g)  And  by  the  stat.  S7  Hen. 

VIII«  c.  11.  every  grant  made  in  writing  by  the  king,  signed. with 

his  sign  manual,  to  be  passed  under  the  great  seals  of  £ng]^nd^ 

Ireland,  the  duchy  of  Lancaster,  or  any  of  his  counties  palatini 

or  principality  of  Wales,  or  by  process  out  of  the  exchequer, 

aii4  all  grants  and  writings;  which  any  officers  shall  make  io 

the  king's  name,  shall,  before  the  same  be  passed  uoder  aiiyr  of 

the  kiog*9  seals,  or  process  made  of  the  same,  be  brought  to  the 

kind's  principal  secretary,  or  one  of  the  clerks  of  the  signet,  tq  be 

passed ;  and  by  section  8,  the  clerk  of  the  signet  to  wbpip  spch 

writiogv  ure  delivered  shall,  within  eight  days,  unless  he  ^SLVp 

knowledge  of  the  king's  pleasure  to  the  contrary,  make  letters  pf 

warrant,  signed  with  his  seal,  and  sealed  with  the  king's  sigiiet  to 

the  lord  privy  seal ;  and  one  of  the  clerks  of  the  privy  seal,  upon 

ejiamination  by  the  lord  privy  seal  of  the  warrant,  qbaU  in,  ]ik» 

njanner,  within  eight  dt^ys,  make  other  letters  of  warrfiot;y,  sub« 

acrihed  witb  the  name  of  the  clerk  of  the  privy  seal,  to  the  lor^ 

chancellor  pf  England  or  other  proper  officer,  for  the  writing  and 

sealing  the  letters  patenter  closed.     Butby section 5, this ac( is 

declared  not  to  be  prejudicial  to  the  lord  treasurer,  concerning  such 

warrants  as  he  by  virtue  of  his  office  may  direct  immediately  to 

the  lord  chancellor  or  other.     Nor  by  section  12.  is  this  act 

prejudicial  to  any  person  who  shall  have  the  grant  or  lease  of  any 

flurmy  the  yearly  rent  of  which  amouQts  to  not  above  6/.  ISf  •  id^ 

The  slat.  12Cha.  II.  c  36*  s.  1.,  enabling  the  nuister  of  tba 

BoUa  for  the  time  b^ing  to  make  leases  to  bind  his  successors 

aeeording  to  the  provisions  of  that  act,  has  been  repealed  by  the 

-     (/)  tat.  37  Has.  VI.  Iridi.  (t),2foJiMh,Statale  to  thin^ffecf^  : .. 
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•tat.  17  Geo.  III.  c.  S&.:  but,  by  the  tenth  section  of  the  last  men-  ' 
tioned  act,  the  master  of  the  rolls  for  the  time  being  may,  after  ^ 
the  determination  of  certain  leases  therein  mentioned,  grant  leases  ' 
of  the  rolls  houses,  (the  chapel,  mansion*hou8e,  court-yard,  stableB|  * 
and  appurtenances  excepted)  for  any  number  of  years  in  posses- 
sion not  exceeding  thirty-one  years  at  the  highest  rent  withdtti ' 
floe,  (h) 


When  estates  are  conveyed  to  uses  in  strict  settlement,  or  an 
estate  is  devised  to  several  persons  for  life,  with  remainder  over 
after  the.  same  manner  as  estates  are  limited  in  strict  settlement, 
it  is  usual  to  annex  powers  of  leasing  to  the  limitations  to  the ' 
several  tenants  for  life.  But  since  such  powers  derive  their  effi- 
cacy not  out  of  the  estate  of  the  person  executing  the  power,  but 
out  of  the  estate  of  the  settlor,  they  may  be  either  appendant  or  in 
gross :  that  is,  either  to  take  effect  out  of  the  interest  of  the 
person  possessing  the  power,  or  to  take  effect  only  out  of  the 
remainder  after  his  death ;  nor  is  it  necessary  that  they  should 
be  annexed  to  any  estate  in  the  land,  for  they  may  be  given 
to  a  stranger,  in  which  case  they  are  said  to  be  collateral.  (1) 
Powers  of  leasing  are  usually  annexed  to  the  estate  for  life,  - 
because  the  uncertainty  of  the  duration  of  the  estate  of  the  lessor 
would  be  otherwise  injurious  to  the  good  and  husbandlike  ma- 
nagement of  the  property.  In  larger  estates  the  same  necessity 
does  not  exist :  at  the  same  time  a  power  of  this  kind,  if  annexed 
to  the  estate  of  tenant  in  tail,  would  not  be  without  its  advantage; ' 
for  by  auch  n  power  a  tenant  in  tail  without  fine  or  recovery  might 
make  leases' to  1)ind  the  remainder-man  or  reversioner,  whereas  by 
the  Stat.  32  Hen.  VIII.  c  28.  he  can  only  bind  the  issue  in ' 
tail.  (J) 

The  execution  of  such  powers,  if  created  by  conveyances  to 
uses,  operate  as  appointments  by  force  of  the  statute  of  uses.  When 
tlie  power  *has  been  created  by  will,  the  better  opinion  seems  to  be 
that  they  will  operate  as  a  testamentary  disposition  of  the  pro. 
perty  by  force  of  the  statute  of  wills,  even  where  the  devise  is  to 
unes.  The  point,  however,  is  not  ma1erial,'as  it  is  now  settled 
that,  an  immediate  devib-e  to  uses  withoat  a  seisin-to'Mrveflieni' 

•         -  -  .  • 

(h)  See  Slat*  20  Gta.  III.  €.  SS.  sod      v.  Marriott,  S  Via.  Abr.'4t9. 
sUU  1  Geo.  IV.  c.  107.  (J)  Bale  v.  Coleman,  IP.  Wibs.  144. 

(0  See  Sugd.^ow.  47.  Sd  edit  Fool  -  -         '     '  .> 
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10  good :  and  tbat  where  an  estate  is  devised  to  one  for  the  benefit 
#f  another,  the  courts  execute  the  use  in  the  first  or  second 
^visee  as  appears  to  suit  best  with  the  intention  of  the  testator. 
In  either  case  the  power  may  be  well  created  by  will,  (k) 

Powers  of  this  kind  are  frequently  created  by  private  or  other 
eels  of  Parliament,  where  it  has  been  found  necessary  to  settle 
estates  in  the  form  of  a  legislative  enactment.  In  these  cases  the 
leases  made  under  them  do  not  operate  as  appointments  to  uses.:. 
hat  the  powers  given  by  these  acts  resemble  more  properly  the 
authority  given  by  the  enabling  stat.  88  Hen.  VIII.  c.  S8. 

Where  such  powers  are  created  by  deed,  it  is  not  sufficient  that 
the  instrument  creating  them  should  derive  its  efiect  from  the 
statute  of  uses :  but  it  should  likewise  operate  by  transmutation 
of  possession.  (/)  Such  powers  therefore  cannot  be  created  by 
bargain  andsale,  or  a  covenant  to  stand  seised  to  uses;  for  if  it  be 
supposed  that  a  bargain  and  sale  by  indenture  is  made  for  the  life 
ef  the  bargainee  with  a  power  to  make  leases,  this  instrument' will 
iiot  in  efiect  transfer  the  power,  beeause  the.re  is  only  a  use. 
raised  for  the  bargainee  by  virtue  of  the  consideration,  to  which 
the  statute  carries  the  possession ;  but  the  residue  of  the  estate, 
remains  in  the  bargainor,  and  then  the  persons  who  are  to  be. 
the  lessees  being  uncertain  at  the  time  the  bargain  and  sale  is. 
perfected,  no  consideration  can  arise  from  them  to  the  bargainor; 
6nd  consequently  no  use  can  either  at  tbat  time  or  afterwards  be 
drawn  out  of  him)  except  the  use  for  life  to  the  bargainee.  In 
the  same  manner,  if  one  covenant  (m)  to  stand  seised  to  the  use 
of  himself  for  life,  with  a  power  to  make  leases,  such  a  power  is 
void,  so  that  by  virtue  of  it  he  cannot  make  leases  to  his  own  sons 
and  daughters,  or  to  any  of  his  blood,  much  less  to  strangers; 
because  upon  such  general  consideration  no  use  can  arise,  and  no 
averment  in  case  of  relationship  by  blood  of  a  particular  con* 
iiderBtion  can  help  the  power;  because  the  intent  appears  to  have 
been  general  with  regard  to  the  person  to  take  such  leases,  and 
consequently  as  to  the  consideration  on  which  they  were  to  be  made. 
Moreover,  since  the  lease  is  to  arise  and  take  effect  out  of  the  estate 
of  the  oovenaotor,  there  must  be  a  consideration  at  the  timeof  per- 
fteting  the  coirenant :  but  in  this  case  neither  the  persons  nor  tho 

(»)  9a4«r^  pule,  Co.  ^^.  S71.  b.,  ^     Bsynes  o.  .  Belsoa,   T.  Rsym.  847. 
.  ..(ftPiltl|.,eK      .  /.  Gouidsb.  17S. 

(«>  Mildmay^a  case«  1  Rep.  176.  b. 
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eoDstderatloD  can  be  fttcertaioed  at  that  time.  Upon  a  fiBoffment, 
fine^  recovery,  or  other  iBstminent  operating  by  traasmBtsatiea  of 
poMeision,  no  consideration  is  necessary  to  raise  the  uses;  and 
therefore)  by  virtue  of  the  power  which  was  created  at  the  sam^ 
time  as  the  oonveyance  itself,  the  lease  may  be  made  at  any  time 
as  the  limitation  of  a  use :  and  after  it  is  executed  it  will  take 
eflect  in  the  same  UrBj  as  if  the  estate  had  been  limited  by  the 
drig^nal  conveyance,  (n) 

A  power  of  this  kind  can  be  exercised  by  a  ferae  covert,  even 
without  the  concurrence  of  her  husband :  (o)  but  an  infiint  can 
only  Execute  a  power  where  he  is  a  bare  instrument,  not  where 
he  has  an  interest,  or  it  is  to  be  exercised  over  real  estate;  (p) 
tfierefore  he  cannot  convey  under  a  power  appendant^  or  in  gross^ 
without  a  special  act  of  Parliament,  (q) 

The  power  being  a  personal  authority  eannot  be  delegated.  (r> 
But  the  cases  do  not  establish  the  position  that  the  execution  by 
power  ci  attorney  after  the  deed  is  prepared,  where  the  only  act 
of  delegation  is  ibrmal,  is  not  a  good  execution,  if  no  particular 
mode  of  execution  is  required*  (s)  An  express  power  of  delega* 
tlon,  however,  may  authorisBe  such  an  execution ;  or  the  power 
itself  may  be  made  transmissiMe  if  in  the  first  instance  it  is> 
limited  to  the  grantee  and  his  assigns,  which  will  include  assigns 
in  law,  as  well  as  by  the  act  of  the  party.  (I)  Where,  («)  how* 
ever,  by  a  settlement  a  father  was  tenant  for  life,  remainder 
to  his  son  for  life,  with  a  leasing  power  to  each  when  in  pes* 
sestien,  although  the  son  obtained  an  aesignmeot  of  his  fether'a 
life  interest,  it  was  held  that  he  could  not  exercise  either  bia 
father^s  power  or  his  own,  till  he  came  into  possession  in  his  owa 
right  AS  tenant  (br  IHe  in  remainder. 

By  the  S3  Hen.  VIII.  c.  SO.  the  benefit  of  all  righlsi  entries, 
and  conditions  belonging  to  persons  attatated  were  expressly  givea 
to  the  crown.   The  distinctions  eetablished  upon  this  legislative 

(n)  Bajley  v.  Warburton»  Com.  497.  (p)  3  Atk.  710. 

Poph.  81.  Co.  Liu.  27 1.  b.  n.  {q)  Buller*s  Co.  Litt  $71.  b.  n.  8. 

(0)  Harris  v.  Graham,*  cited  Com.  (r)  Lady  Gresbnm's  case,  tit^  § 

497.  Herle  v.  Greeabank,  $  Atk.  718.  Rep.  76.  a. 

OodolpbiS  0.  OodotpUn^  1  Ves.  SI.  (t)  See  Sugd.  Pow.  I7S.  Sd  edit. 

See  the  Duke  of  Buek&v.  Aatrin,  1  (<)  How  v.  Whitfield,    Tho.  Joa. 

Ch.  Ca.  IS.  3  Salk.  S76.  Sq.  Ca.  Abr.  i\0.  PaMtser  v.  (ki^  Banb.  iSS. 

S43.  3  Salk.  $76.  and  Aaola.  Gedb.  3$7.  ( a)  Cox  v.  Day,  1 3  Bait,  I » 
Bac.  Abr.  Lease  L  11. 
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firovisiofi  appear  to  be,  that  where  the  power  is  inseparably 
annexed  to  the  person  or  mind  of  the  donee,  it  will  not  be  for* 
fbked  to  the  crown  by  his  attainder  :  but  where  the  thing  to  be 
ione  is  a  mere  ministerial  or  formal  act,  not  inseparably  annexed 
to  the  person  of  the  donee,  but  which  may  be  performed  by  one 
person  as  well  as  another, -the  power  will  go  to  the  crown.  Thus 
in  Daore^s  ease,  <y)  where  a  grant  was  revocable  on  the  mere 
lender  of  Are  shillings,  it  was  resolved  that  such  a  condition  was 
giren  to  the  king.  But  if  the  power  is  required  to  be  executed 
under  ihe  proper  hand  of  the  donee,  or  any  other  mode  is  pointed 
out  to  the  performance  of  which  the  mind  or  hand  of  the  donee 
himself  is  required,  the  power  does  not  pass  to  the  crown  by 
the  attainder,  (s)  Where  the  power  is  so  given  to  the  crown,  the 
ability  to  perform  it  is  also  given  as  incident  to  it.  The  Iting  may 
commission  another  by  letters  patent  to  perform  the  act;  and 
upon  the  performance  of  it  the  old  uses  determine  without  office 
found,  (e)  But  such  a  power  must  of  course  tie  executed  during 
the  life  of  the  original  donee* 

By  the  late  act  for  the  relief  of  insolvent  debtors  in  England,  (d^) 
it  is  provided,  that  where  persons  claiming  the  benefit  of  the  act 
are  entitled  to  life  estates,  with  powers  of  granting  leases  and 
taking  fines,  such  powers  may  be  exercised  by  the  assignee  of  the 
insolvent  for  the  benefit- of  creditors,  so  far  as  the  insolvent  could 
by  law  vest  such  power  in  any  person  to  whom  he  might  lawfully 
have  conveyed  his  property.  Where,  therefore,  such  a  power 
was  not  transmissiUe  before  the  statute,  it  cannot  now  be  exer- 
cised  by  the  assignee  of  the  insolvent ;  for  the  statute  seems  to 
point  only  at  such  powers  as  in  the  first  instance  were  given  to 
the  insolvent  and  his  assigns,  and  was  merely  intended  to  obviate 
any  doubt  which  might  arise,  whether  the  assignee  under  the  act 
was  such  an  assignee  as  was  intended  by  the  power.  With  respect 
to  baiikrupts  there  is  no  statutable  enactment  similar  to  the  pre* 
ceding,  nor  any  statute  which  enables  assignees  of  bankrupts  to 
exercise  their  powers.  They  remain  therefore  in  the  bankrupt, 
who  caainot  be  compelled  to  exercise  them :  but  on  the  other  hand 

(y)  17  Sits,  cited  4  Leon.  109.  (a)  Eogtefield'scase^'Moor.SOS.  (the 

(s)  Duke  of  Norfolk's  case,  cited  7  best  report)  sod  other  books. 

Bep.  19.  A.  atauthe.Wheder,  1  Teiitr.  (h)  Stat  1  Geo.  IV.  c.  lie.  s.  18. 

ISS,  and  other  books.  Se^  flSosd.  Pow.  IrixhStat.  1  and  8  Geo.  1?.  c.  69.  s.  16. 
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he  may  be  restrained  from  exercising  them  to  the  prejudice  of  hie 
creditors. 

By  the  third  section  of  the  stat  43  Geo.  III.  c.  75.  the  powers 
of  lunatics  having  a  particular  estate  in  land  may  be  executed  b} 
their  committees  under  the  direction  of  the  lord  chanceUor^  of 
Great  Britain  and  Ireland  respectively. 

Powers  appendant  are  liable  to  be  destroyed  or  suspended  by 
the  release,  feoffment,  fine,  or  recovery  of  the  donee  of  the  power, 
as  also  by  any  of  the  conveyances  which  operate  by  transmutation 
of  possession,  (c)    Any  assurance  therefore  which  carries  the 
whole  estate  of  the  grantor  may  destroy  it;  and,  by  parity  of 
reasoning,  any  such  assurance  as  carries  a  part  of  the  estate  will 
suspend  the  exercise  of  such  power  during  such  partial  aliena* 
tion.  (J)^  Where, .  however,  tenant  for  life  with  such  a  power 
conveyed  his  life-estate  to  trustees  to  pay  an  annuity  during  his 
life,  Lord  Mansfield  thought  that  the  conveyance  being  only 
intended  to  let  in  a  particular  charge,  did  not  extinguish  the 
power,  (e)    The  appointment  of  a  receiver  under  the  court  of 
chancery  does  not  seem  to  have  the  effect  of  ai\  absolute  sus- 
pension :  for  where  after  a  bill  for  a  foreclosure  and  a  receiver 
appointed,  the  tenant  for  life  made  leases  in  pursuance  of  bis 
power,  although  the  premises  were  set  pending  the  suit,  in  the 
usual  way  on  the  motion  of  a  judgment  creditor,  yet  it  was  without 
prejudice  to  the  rights  of  the  tenants  against  the  mortgagor.  (/) 
The  word  ^^  suspension,"  when  applied  to  powers  appendant, 
seems  indeed  to  have  a  limited  meaning  only.  It  is  very  right  that 
the  grantor  after  granting  a  lease  should  not  have  the  power  to 
defeat  his  own  grant ;  for  instance,  by  a  power  of  revocation :  but 
with  respect  to  the  rest  of  his  estate,  supposing  him  not  in  the  first 
instance  to  have  disposed  of  the  whole  for  any  valuable  coo- 
sideration,  there  seems  to  be  no  reason  why  he  should  be  sup- 
posed incapable  of  exercising  a  special  as  well  as  a  general  power 
of  disposition.    In  the  case  of  leasing  powers  there  is  less  difl$- 
culty  than  in  any  other :  for  after  having  granted  one  lease  in 

possession  in  pursuance  to  his  power,  or  in  any  other  way,  a 

(e)  Cook  V.  Brombill,  Noj.  60.  777.   Foster  v.  Graham,  2  Str.  9(19. 

(tf)  Co.  Liu.  S42.  Butler's  note,  as.  1.  Gilb.  Uses,  5. 

4.  Dougl.  SOS.  (/)  Lord  Mansfield  r.  H«miltton»  2 

(e)  Ren  d.  Hall  v.  Bulkeley,  DougL  Scho.  and  Lefr;  S8. 
S9f .  Seville  v.  Blacket,  1  P.  Wms. 
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:8econd  lease  withpat  the  aid  of  an  estoppel  would  be  perfectly 

.nugatory ;  neither  can  any  special  power  give  biin  a  right  to  commit 

a  flagrant  injustice  against  third  persons.    But,  subject  to  such 

.grants,  there  is  no  reason  why  powers  should  not  be  exercised  in 

prcRsenti  after  partial  alienations  of  the  estate  of  the  grantor.    It 

,  was  however  by  this  kind  of  reasoning  that  Lord  Mansfield  seems  to 

have  been  misled  in  the  case  of  Ren  v.  Bulkeley  above  mentioned. 

.That  opinion  of  Lord  Mansfield  has  not  been  generally  approved*; 

and  it  has  been  expressly  held  by  King,  lord  chancellor,  that  a 

mortgage  of  the  whole  interest  of  tenant  for  life  would  extinguish 

the  power.      Asa  legal  question  it  is  conceived  that  the  point 

would  (/*)  clearly  be  so  decided,  (g)   Whether  it  is  a  case  in  which 

a  court  of  equity  would  give  relief  is  a  point  which  does  not  seem 

to  have  been  much  considered.     It  would  certainly  be  agreeable 

to  justice  to  consider  the  mortgage  as  a  mere  seciirKy,  and  only 

an  extinction  of  the  povr^r  j7ro  ianlo. 

If  there  be  tenant  fin^'tife  with  remainder  over,  under  a  settle- 
ment,  in  which  there  is  a  power' to  be  exercised  with  the  consent 
of  tenant  for  life,  Mr.  Sugden  seems  to  be  of  opinion,  that  a 
mere  conveyance  lu^ operating  by  wrong  of  the  estate  of  tenant 
for  life  to  Xrmtew^Hfii  trust  for  such  tenant  for  life  could  not 
possibly  disturb  the  polver  of  consent,  because  it  would  in  no 
manner  affect  the  interest  to  be  defeated  by  the  exercise  of  the 
power ;  if  the  tenant  for  life  sold  the  estate  to  a  stranger,  and  an 
intention  should  be  collected  that  he  was  to  retain  the  estate  dis- 
charged from  the  power,  that  would  affect  the  conscience  of  the 
trustee  or  other  person  exerdAiQg  the  power,  and  be  a  bar  to  such 
exercise,  although  with  the  consent  required  by  the  settlement,  (h) 
Powers  in  gross  are  not  so  easily  destroyed ;  for  although  by  apt 
words  in  a  release,  or  by  a  fine  or  feofiinent  which  carry  all  things 
relating  to  the  land,  they  may  be  extinguished  ;  yet  an  assignment 
of  all  the  estate  of  tenant  for  life,  or  any  other  alteration  of  his 
estate,  will  not  affect  a  power  in  gross ;  because  such  an  alteration 
is  not  inconsistent  with  his  power,  which  cannot  take  effect  out 
of  his  life  estate.  Moreover,  if  the  tenant  for  life  is  disseised,  or 
in  any  othec  way  bis  estate  is  turned  to  a  right,  yet  this  right  is 

(f)  Tincent.  o.  Knnys,  S  Via.  Abr.  Lords,  is  said  to  involve  this  point* 
439..  Sogd.  Pow.  67.  3d  edit 

(g)  iMng  V.  Raakio,  which  now  {k)  Sugd,  Pow.  58.  Sd  edit, 
ttandt  for  Jadgmeal  in  the  House  of  . 
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raffictent  to  support  tbe  power  in  groes^  which  it  not  sospended 
thereby;  therefore  he  may  exercise  it  when  out  of  possession': 
and  if  he  re-enters,  or  the  remninderman  enters  after  his  desftby 
this  will  reduce  all  the  estates  and  interests,  and  amongst  them  the 
lease  made  by  virtue  of  the  power,  (t) 

Collateral  powers  can  by  no  means  be  destroyed^  suspended,  or 
aliened,  by  those  to  whom  they  are  limited,  (k) 

A  present  power,  not  simply  collateral,  may  be  extinguished  by 
release  to  any  one  who  has  an  estate  of  freehold  in  the  land  in 
possession,  reversion,  or  remainder ;  and  thereby  the  estates  which 
were  before  chargeable  are  by  such  release  made  absolute.  (0 
Where  a  power  is  future,  and  to  arise  by  a  contingent  event,  it 
may  be  annulled  by  the  defeasance  of  the  persons  who  were 
parties  to  its  creation,  (m)  But  it  does  not  appear  whether  in  any 
case  such  a  power  could  b^  released  by  the  donee  of  the  power. 

If  the  tenant  for  life  levies  a  fine,  executes  a  feoffment,  or  snf* 
fers  a  recovery,  all  his  interest  and  power  of  whatever  kind  is  for* 
feited  and  extinguished,  and  he  gains  a  new  estate  by  wrong,  (n) 
It  is  not  material  in  that  case  whether  the  power  is  present  or  future. 
When  the  fine  is  levied  to  the  tenant  of  the  land,  it  will  operate  by 
extinguishment  and  release,  (o)  But  if  the  fine  or  feoffment  only 
relate  to  part  of  the  land,  the  power  remains  for  the  residue.  (/>> 
But  the  acceptance  of  a  feoffment  by  tenant  for  life  will  not 
destroy  a  power  in  gross ;  for  tbe  power  never  was  in  the  feoffor, 
nor  reserved  to  him ;  and  by  the  entry  of  the  remainderman  the 
estate  created  by  the  power  will  l>e  reduced,  (q)  There  are  cases 
likewise  in  which  a  feoffment  or  fine  will  be  deemed  not  an  ex- 
tinction of  the  power,  but  a  further  assurance  of  a  previous  exe- 
cution of  it,  or  at  least  merely  void.  Thus,  where  a  power  in 
gross  given  to  a  tenant  for  life  was  well  executed  by  deed,  and  he 
afterwards  levied  a  fine  in  pursuance  of  a  covenant  in  the  deed, 
the  fine  was  considered  inoperative,  as  tbe  power  was  executed 
antecedently  to  the  fine,  (r) 

(0  Bdwards  v.  Slater,  Hardr.  410.  v.  Melling,  1  Yentr.  825.    Savile  r. 

(^)  Year  Book,  15  Hen.  VII.  fol.  11.  Blacket,  1  P.  Wms.  777. 
b.  literally  translated  in  Sugd.  Fow.         (o)  Bird  v.  Christopher,  Stjl.  SB^. 
j^ppendiz,  I.  Sugd.  Pow.  49.  9d  edit.  (p)  Diggers  case,  1  Rep.  17S.  a. 

(7)  Albanj*8  pase,    1  Rep.  110.  b.         (9)  Hard.  417. 
Co.  Litt.  265.  b.  (r)  Thomllnson  v.  Digbtoo,  lOHodL 

(m^  Albany's  case,  1  Rep*:  11 1.  71* 

(fi)  Edwards  v.  Slater,  f vjirA.  King 
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It  frequently  happens,  obMfves  Mr.  Sugfleq,  lliat  a'tenant  Ibt 
life  of  an  estate  in  strict  settlement  with  the  uhimato  reinalnaei^i 
to  himself  in  ke,  with  powers  of  leasing,  &c«  acquires  fhe  ihehy 
the  &ilure  of  this  intermediate  limitations ;  and  it  may  he  qoeii- 
tioned  whether  all  these  powers  continue  after  the  accession  of  tm 
fee«  Perhaps  the  better  opinion  is,  that  the  powers  cannot  be  ex- 
ercised after  the  union  of  the  estates,  on  the  groundi  not  that  the 
powers  are  merged,  but  that,  according  to  the  true  construction  of 
the  settlement,  they  were  not  to  endure  beyond  the  continuantiie 
of  the  limitations  which  they  were  intended  to  overreach,  (f) 

In  general,  the  intention  of  the  party  creating  the  power  is  the 
primary  guide  of  interpretation  :  but,  since  the  restrictive  part  ^f 
the  power  is  for  the  benefit  of  the  remainderman,  the  poWer  as  to 
him  roust  be  followed  with  a  reasonable  strictness.  A  demise, 
therefore,  of  a  greater  interest  or  a  less  beneficial  reservation  than 
the  power  directs,  will  vitiate  the  whole  isippointment  as  far  as  he 
is  concerned,  so  that  no  acquiescence  of  the  remainderman,  or 
those  claiming  under  him,  can  make  it  good.  (0  It  has  been  fur- 
ther determined  that  if  it  appears  that  the  lease  is  intended  to 
operate  only  as  an  appointment  under  the  power,  and  it  is  not  a 
good  execution  of  it,  the  lease  will  be  void  ah  initio^  and  cannot 
even  operate  as  a  voidable  demise  at  the  common  law  to  the  ex- 
tent of  the  interest  of  the  person  executing  the  power.  On  ihe 
other  hand,  if  a  man  has  both  a  power  and  an  interest,  and  he  cre- 
ates an  estate  which  will  expire  before  its  natural  termination,  If 
inferred  to  his  interest,  but  may  be  good  by  reference  to  his  power, 
it  will  he  intended  that  it  was  made  in  executibii  of  his  power.  (0) 

The  qualifications  and  restrictions  usually  inseited  in  sn<ih 
powers  bear  a  close  relation  to  the  mode  prescribed  fer  making 
leases  under  the  stat.  32  Hon.  Till.  Like  all  other  powers  <^ 
appointment,  they  must  be  executed  by  an  instrument  in  writing, 
with  the  usual  ceremonies  of  sealing,  signing,  and  attestations  Of 
witn^ses  required  by  the  instrument  creating  the  power.  The 
execution  of  the  power  being  the  limitation  of  the  seisin  trans- 
ferred by  another  conveyance  cannot  be  considered  as  an  ind^ 
pendent  conveyance  :  but  the  use  need  not  be  limited  specifically 
in  pursuance  of  the  power ;  for  a  common  lease,  if  cottfeiriBafale  to 


(•)  Sugd.  Powers,  91.  9d  edit  Rogers'  case,  eitefl  by  Lord  Vde,  1 

(I)  Smith  V,  Doe  d.  Barl  of  Jersey,  Tentr.  18S.    The  Ifiarl  of  leicMer's 

fiom.  Free.  S  firod.  aod  Bing.  ¥1$^  cue,  1  Tiotr.  t78. 
(tt)  Campbell  v.  Iicach,  Amb.  74o. 
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.tlie^povar^  will  still  operate  as  an,  ezecation,  thoagh  an  informal 
;Oiie  of  the  .power*  (4P)  ,  So^  although  it.  is  true  generally,  that 
the  exeeation  of  such  a  power  has  relation  to  the  conveyance  ere- 
.ating  the  power,  yet  the  interest  of  the  lessee  will  only  take  effect 
.from,  the  time  of  the  demise,  altboogh  the  lease  takes  effect  as  the 
.limitation  of  an  use  under  the  original  instrument.  In  the  same 
^way  a  power  in  gross,  if  exercised  by  will,  is  not  completely  eze* 
.cuted,  till  the  death  of  the  devisor ;  because  till  then  the  will  is 
« ambulatory,  and  may  be  revoked  by  the  testator.  (^) 

It  is  a  general  and  a  plain  rule  that  every  circumstance  required 
,to  the  ezecMtion  of  a  power  must  be  strictly  attended  to :  but, 

•  where  the  appointment  is  to  a  charity,  any  writing,  however  in- 
fbrmali  as  an  execution  of  a  power,  is  good  as  an  appointment 
within  the  statute  of  charitable  uses :  (s)  for  this  statute  supplies 
all  defects  of  assurance  which  the  donor  was  capable  of  making,  (a) 
Mr.  Sugden  has  observed,  that  the  stat.  9  Geo.  11.  c.  46. 
has  required  certain  formalities  in  the  making  of  gifts  to  charita- 
ble uses:  but  this  act  he  conceives  cannot  be  considered  as  re* 
pealing  the  statute  of  charitable  uses.  And,  therefore,  that  if  in 
an  appointment  the  solemnities  imposed  by  the  stat.  9  Geo.  IL 

,  are  attended  to,  the  gift  will  operate  as  an  appointment  under 
the  statute  of  charitable  uses,  although  the  instrument  is  not  exe* 

.  cuted  in  the  manner  required  by  the  power.  But  as  the  act  of  the 
9th  Geo.  II.  applies  as  well  to  appointments  under  powers  as  to 
original  conveyances,  if  the  donee  wish  to  appoint  to  charitable 
uses, .  although  under  the  power  he  might  appoint  by  a  simple 

,  note  in  writing  unattested,  jet  he  must  conform  to  the  directions 

,  of  the  act.  (b) 

There  are  few  cases,  however,  in  which  the  courts  require  anj 
thing  beyond  the  letter  of  the  power  :  therefore,  where  a  writing 
under  hand  and  seal  is  required,  it  need  not  be  delivered,  al- 

•  though  a  writing,  under  hand  and  seal  seems  to  intend  a  deed 

..which  requires  delivery*  (c)  So  where  the  deed  is  required  to  be 
duly  attested,  an  attestation  by  one  witness  is  sufficient,  (d)  The 
mode,  however,  is  sometimes  implied,  as  where  it  is  required  to 

.     (r)  Sefgisoa  «.  Sody*  S  Mod.  SOI.  Tern.  755.    Tbe  Atty.  Geo.  v.  Rye*  t 

(y)  The  Duke  of  Marlboroo|^b  v.  Tern.  453. 

,  Loid  OodolpbiD,  8  Tes.  61.  (ir)  Sogd,.Ppw.  Sis.  3d  edit 

;,(«).  Stat  .48  tlis.  c  4..    Pifot  v.  (e)  Carter  ip.  Ctrter,  Mosel.  SS9. 

Peorice,  Con.  S50.   .     /'  (rf)  Poulton   ».   Wellingtop,  t  P. 


(m)  The  AUj.  Geo.  v.  Bordet,  9    .Wms.  5^3. 


Qbm».  F.]  \  €f  lesi9r  and  Utf^ei  ffft 

Im  executed  1^.  deed  or  wOl.  There  tbe  instraoieDt  nuet  be  exe* 
Cttted  in  the  manner  pregcribed  by  the  common  and:8tEtote.lair.fbK 
the  execution  of  deeds  and  wills.  Where  <iie  power  embreceslMitli 
real  and  personal  estate,  and  is  to  be  execof^d  by  will)  it  will  bf 
a  good  appointment  as  to  personalty,  although  not  duly  executed} 
to  pass  real  estate,  (e) 

.  It  would  be  foreign  to  the  purpose  of  the  present  treatise,  to 
enter  very  minutely  into  the  discussion  of  the  subject  of  the  exe^ 
cution  of  powers.  It  should,  however,  be  remarked,  that  where 
powers  have  been  required  to  be  executed  ^^  by;  writing  under  the 
)iand  and  seal  of  the  donee,  and  attested  by  two  or  more  wit* 
nesses,"  much  difficulty  has  arisen  in  consequence  of  the  usua) 

• 

form  of  attestation  to  a  deed  being  used,  which  is  ^^  sealed  and 
delivered  by  the  party  in  the  presence  of  us,"  without  inserting 
the  word  ^^  signed"  in  those  deeds  which  enure  as  appointments 
under  such  powers  as  have  been  stated.  An  act  was  passed  in 
1814  (/)  to  remedy  this  difficulty:  which  has  not  been  effectual, 
because  its  operation  was  merely  retrospective.  Mr.  Sugden, 
therefore,  recommends  it  to  every  conveyancer  to  expunge  from  his 
common  forms  of  powers  any  expressions  which  may  require  the 
word  ^^  signed"  to  be  inserted  in  the  attestation ;  and  solici(on 
should  in  every  case  make  the  attestation  ^^  signed,  sealed  aad  de? 
livered."  (g) 

Where  an  instrument  executing  a  power  is  required  to  be  exe* 
cuted  in  the  presence  of  two  or  more  witnesses,  and  nothing  is 
said  about  their  attesting  the  execution,  the  power  will  be  dnlv 
executed,  though  the  witnesses  do  not  subscribe  the  attestation 
indorsed,  or  some  of  them  do,  and  others  do  not.  (A)  And,  by- 
analogy  to  the  decisions  on  the  statute  of  ftauds,  it  is  conceived 
that  in  tbe  absence  of  an  express  requisition,  that  the  witnesses 
,  shall  all  attest  the  instrument  at  the  same  time,  they  may  attest  it 
at  different  times,  (f )  It  is  here  material  to  obeerve  that,  gene* 
rally  speaking,  every  formality  required  to  the  execution  of  the 
power  must  be  perfected  in  the  lifetime  of  the  donee  of  the  power, 
although  it  be  external,  or  dehors  the  deed.  Thus  it  has  been 
held,  that  if  inrolment  is  required,  it  must  be  done  in  tbe  life  of 
the  donee.  (A:)    Where  the  consent  of  any  person  is  required  to 

(e)  Doff  0.  Dalidy  I  Bro.  Ch.  Ca.  U7.  6  Taunt.  409. 

.     (/)  SUt  64  Geo.  III.  a  166.    Mr.  (A)  Sayle  «.  Fredand,  9  Teotr.  $Sq. 

Preston's  act  (i)  Sogd»  Few.  850.  8d  edit 

(^)  See  Doe  d.  Hotchkisi  e.  Pierce,  (k)  Hawkins  v.  Kemp/slasl.  410. 
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the  enctitton  of  the  power,  that,  Kkeerery  other  condition,  it  es* 
eential :  and  if  rach  person  die  without  harin^^  aMonted,  the 
power  is  gone,  althoogjh  the  condition  was  rendered  impossible 
by  the  act  of  God,  (/)  Where  the  consent  of  sereral  persons  Se 
required,  the  deaA  of  one  of  them  destroys  the  power,  (m)  And 
if  a  person's  consent  is  required,  he  cannot  delegate  the  eon* 
fdence  reposed  in  him,  any  more  than  the  donee  of  the  potrer 
can  delegate  the  discretion  reposed  in  him.  (n)  So  where  an  act 
of  Fkriiament  authorized  the  vicar  of  C.  to  grant  leases  of  the 
glebe  lands,  with  the  consent  of  the  patron  in  writing,  the  patron 
being  lunatic,  the  consent  of  the  committee  was  held  not  to  be 
equivalent;  and  on  an  application  by  the  committees  of  his  person 
and  his  estate,  for  a  reference  to  the  master  to  inquire  whether  it 
would  be  fit  that  they  in  bis  behalf  should  consent  to  a  lease,  the 
lord  chancellor  said,  that  unless  the  act  requiring  the  consent  of 
the  patron  in  writing  authorized  the  committee  to  consent  fbf 
him,  he  could  not  sanction  a'  lease  with  the  consent  of  the  cooi* 
tnittee.  (o) 

If  a  power  be  given  to  n  person  to  make  a  lease  six  months,  or 
any  given  time  before  his  death,  the  power  may  be  executed  at 
any  time,  nlthough  it  be  not  six  months  liefore  his  death,  but  n 
month,  a  week,  or  a  day ;  for  the  duration  of  bis  life  cannot  t^ 

known,  (p) 

Mr.  Sugden  has  cited  a  case  (q  )  which  he  conceives  is  an  autho- 
rity, (hat  where  a  power  is  to  be  exercised  on  a  contingent  event, 
it  may  be  executed  before  the  happening  of  the  contingency^ 
although  the  words  of  the  power  seemed  to  make  the  happening 
of  the  contingency  a  condition  precedent.  The  power  ran  thus: 
(it  being  contained  in  a  marriage  settlement)  that  if  the  said  J. 
8.  (the  husband)  Aall  happen  to  die,  and  M.  (his  wife)  shall  him 
survive,  and  there  shall  be  no  issue  of  the  marriage  living  at  the 
deafli  of  Hfl.,  then,  and  in  such  case,  &c.:  but  here  the  condition  was 
of  a  complex  kind ;  for  it  was  of  necessity  that  she  should  execute 
ihe  power  after  the  death  of  her  husband,  although  there  should  be 

(I)  Dsntie  e.  AnBss»  Dy.  S19.  pl.'8.  (p)  Harris  v.  Gnham,  8  Rofl.  Alir. 

Vaasell  «.  Vamell,  Wiim.  36.  S47.  pi.  6. 

(m)  Atwatenv.  Birt,  Cro.  Eliz.  856.  (f)  The  Coantoi  of  Satherlaad  r. 

(fli)]tfawkiiiso.Kemp,«ii9nv.  Mason  Nortbmore,  1  Dick.  66.  S.€.  8¥tn. 

tf.  Joseph,  1  Smilfa,  406.  Ahr.Htt.  pi.  8.  nomine^dater «.  Tra* 

(0)  Bx  parte  'Smith,  ^  hmmL  Ch.  tsU,  Sngd.  Fow.  971.  Sd  edit 
Ca.a9S. 


CiUF.  L] 
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•igae«  The  feme  bawever  executed  tbe  pow«r  in  the  buiband's  Iffe^ 
wbere  there  wm  no  such  neeeMity ;  eod  both  the  Court  of  B^ng'e 
BcBcb,  eud  (he  Court  of  Chancery^  held  it  to  be  well  executed.(r> 
In  a  caae  before  Lord  Thuf  loW|  ($)  where  a  power  wae  giren  to 
the  sttrviror  of  two  persons,  and  they  executed  a  joint  appoiat«i 
■Mt,  he  held  it  bed. 

Wheceaienant  iu  fee  in  possession  makes  a  settlement  with 
powers  to  lease  generally,  there  the  lease  made  in  pursuance  of  the 
power  nmsl  be  in  possession :  but  if,  at  the  time  of  making  the 
settlement,  the  person  making  it  is  only  possessed  of  the  sever* 
eien,  it  has  been  the  general  doctrine,  although  considered  doid>t« 
fbl  by  Mr*  Sugden,  (1)  that  such  a  general  power  will  warrant  a 
lease  in  reversion,  (u)  But  wbere  there  was  a  special  power  la 
lease  in  possession,  and  not  in  reversion,  a  lease  for  years  exe« 
ouled  to  the  tenant  then  in  possession  to  hold  as  to  the  arable 
land  from  tbe  ISth  Feb.  preceding,  and  as  to  tbe  rest  of  the  pre^ 
mise%  to  begin  from  a  future  day,  was  held  void,  although  it  waa 
aoeerding  to  the  custom  of  the  country,  and  tbe  lands  had  been 
granted  in  the  same  way  before  by  tbe  persoD  cieatiog  the 
power,  (v)  If,  however,  under  a  power  to  demise  in  possession) 
and  not  in  reversion,  a  lease  is  dated  in  fact  on  the  17th  Feb* 
to  bold  fi^m  the  85th  March  next  ensuing  the  date,  this  wiH  bs 
good,  if  it  is  not  executed  till  after  tbe  S5th  March  following,  >for 
k  then  takes  efidcft  as  a  lease  in  possession,  (x) 

Where  there  is  a  power  to  lease  both  in  possession  and  rever« 
eion  for  lives  as  well  as  years,  it  cannot  be  strictly  executed  as  to 
leases  for  lives  b  reversion,  because  a  freehold  interest  created  a« 
the  appointment  of  a  use  cannot  be  made  to  commence  hiftiturat 
but  Lord  Holt  thought  that  such  a  power  shoi)14  bo  intended  to 
anthoriae  a  lease  of  the  reversion,  in  order  to  give  eflbct  to  the 
intention  of  the  parties,  (y) 


(r)  See  Doe  d.  Cmlkia  v.  Thomlinson, 
eMasloft  Selw.  165. 

(t>  Mse  Adftitt  V.  liO^ii,  S  Bro.  Ch. 
Ci.  SIO.  80s  Cose  0.  Dsy,  ISEssL 
II84 

(0^  Sag d.  Pow.  MS.  Sd  edit 

(«)  Opey  o.  Thomaaiiis,  1  Lev.  167. 
Lord  Covenlry  «.  Lsdy  Coventry,  Com. 
SIS.  SUedttUft  V.  Hawltia%  Yehr.  ets. 
1.0.  €MKJte*M«.botiseT.Raym. 
ISS.    Lspsr  V.  Wfvlh^  ILeslL  ae. 


Palm.  468.  The  ICarqais  of  Kor- 
thamptoD*s  case,  S  Leon.  71.  Anon. 
Dy.  S57. 

(s)  Dos  d.  Allen  v.  Calvnt,  t  Xast 
376. 

(jr)  Doe  d.  Cox  e.  Daj»  10  last  487^ 
See  Bowes  9.  Tke  Bast  London  Water- 
works Company,  S  Madd.  Ch.  Ca«S75» 
Hsfl  e.  Oaienove,  4  Biat  47T4 

ir)  Wlatet  e.  Loveday,  Ctelh.4)n^. 
I^JU41.  Rep.  is. 
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If  8  penon  bafe  a  power  to  koie  in  poai€wioii»  and  he 
wkhont  reference  to  hh  poif  er  before  the  expiration  of  a  former 
lerniy  to  one  of  the  leiaees  under  die  former  demise,  if  the  feraier 
lease  it  in  fiiet  abandoned,  in  equity  it  will  be  considered  as  sar* 
rendered,  (s) 

If  there  be  tenant  for  life,  remainder  to  B.  in  tail,  and  the  tv* 
Hant  for  Kfe  having  a  power  to  lease  in  possession  and  retersion 
make  a  lease  for  years,  to  commence  after  the  death  of  B.  wHhouk 
Issoe^  B.  may  bar  this  lease  bj  a  recovery,  because  it  is  in  eon* 
tiiiuaace  of  his  estate,  (a) 

A  power  to  grant  a  lease  may,  by  the  particular  wording  of  ity 
authorise  a  lease  in  reversion,  although  not  so  expressly  stated,and 
although  the  estate  is  not  in  lease  at  the  time  of  the  creation  of  the 
power.  Thus,  where  (b)  the  power  was  to  lease  for  any  number 
of  years  not  exceeding  ninety-nine  from  the  time  of  making  th# 
demise,  it  was  adjudged  that  the  latter  words  did  not  refer  to  the 
eommenoement  of  the  lease,  but  only  restrained  the  making  of  a 
lease  for  more  than  ninety-nine  years- from  the  making;  and- 
therefore,  that  if  it  do  not  exceed  the  limit  asaigDed,  it  might  be 
made  to  commence  inJUturo. 

Although  a  power  enable  a  man  to  make  leases  in  reversion  aa 
well  as  in  possession,  yet  be  cannot  make  a  lease  in  possession 
and  another  lease  in  reversion  of  the  same  land :  but  his  power 
to  make  leases  in  reversion  shall  be  confined  to  such  land  as  waa 
not  then  in  possession,  (c) 

The  general  mode  of  constituting  a  leasing  power  is  to  expresr 
that  the  party  shall  be  enabled  to  make  leases  of  the  intended 
duration  in  possession,  but  not  in  reversion,  or  by  way  of  future 
interest,  in  whichiease  it  is  clear  that  any  lease  to  commence  after 
the  day  on  which  the  lease  is  made  is  bad.  But,  considering  the 
general  mode  of  making  farming  leases  to  commence  on  some 
future  day,  and  the  ignorance  of  the  law  which  often  exists  in  the 
persons  employed  to  make  leases  under  the  owners  of  great 
estates,  and  also  the  ignorance  which  mi^  prevail  amongst  such 
persons  of  the  feet*  of  a  settlement.  Sir  W.  D.  Evans  coooaivea 
it  would  be  better  that  the  power  given  should  be  to  demise  form 
term  to  commence  in  possession,  or  wiihm  one  yedrjhnn  the  time 
if  the  making  of  the  tease. 


(x)  Csm^bsll  V.  iMch,  Assb.  740. .      .'  (»>  Barcoortv.Pele,  t  AmL 
.  (*}rBsntoa  v.  ENsoa^  T.  Raym.        (e):Wis«er.iF.l.eva4ay».lCep.;M. 
«w.  ,    ,     fsr  BeH»  C.  ^.    '.  ^  i    ,.  . 


Ghaf.  I.]  of  le$$ar  andlenee.  Ill 

It  is  an  important  question' whether ,  uiider  the' power  to  lease  ' 
in  possession,  a  lease  for  years  may  be  made  to  commence  imme* ' 
diateiy  doring  a  subsisting  lease  of  the  same  premises.    The  ^ 
question  is  divisible  into  two  parts*    h  As  to  cases  where  the  * 
pre-existing  lease  is  either  not  conformable  to  the  power/  or  not' 
pursuant  to  the  limitations  of  the  estate,  and  consequently  void  as ' 
against  the  parlies  in  remainder ;  and,  2.  As  to  cases  where  the 
preceding  lease  ra  yalid,  as  against  the  estates  in  remainderi  * 
either  as  being  paramount,  or  as  being  made  in  conformity  to  the ' 
power/  In  the  first  case  the  authorities  seem  to  be  clear  in 
favour  of  the  validity  of  the  second  lease*  (d)    In  the  latter  case,  * 
it  is  stated  by  Lord  Mansfield  in  the  book  just  cited,  that  the 
concurrent  lease  is  good :  but  the  point  was  not  material  to  the ' 
decision  of' the  case  before  him.    So  in  a  recent  case(0  it  was 
elated  by  Lord  EHenborough,  C.  J.  that  a  chattel  lease  might* 
be  granted  pending  a  prior  subsisting  one,  provided  It  be  within' 
the  limits  of  the  power,  and  provided  it  give  no  beneficial  in«^ 
terest  during  the  conttnuance  of  the  existing  lease ;  but  that  so ' 
long  as  there  is  a  freehold  lease  in  esiCf  a  second  freehold  lease  can  . 
not  be  granted.    The  right  of  granting  a  second  chattel  lease,  he^ 
nAded,  was  settled  in  Read  v.  Nash,  (/)  and  is  recognised  as  law 
in  'Goodlitie  v.  Funucan.  <g)  But  this  observation  of  Lord  Ellen*' 
borftogli  was  not  necessary  to  the  decision  of  the  principal  point  in 
4lie  ease,  viz.  whether  a  power  to  lease  for  lives  warranted  a  lease: 
for  ninefy-nine  years, det€frminable  upon  lives:  but  it  was  con- 
sidered as  furnishing  a  ground  of  argument  in  support  of  such  de*' 
Biikes,  and  as  shewing  that  the  lease  in  question  might  be  more  pre- 
judicial to  the  remainder-man  than  one  made  in  conformity  to  the 
power.  The  ground  upon  which  such  leases  have  been  supposed  to 
be  good  is,  that  it  has  been  held  upon  the  restraining  statutes  1  Elis. 
and  13  EKs.  that  concurrent  leases  for  years,  made  by  a  bishop, 
with  the  assent  of  the  dean  and  chapter,  and  concurrent  leases  by 
eedesiaslical  corporations;  except  as  restrained  by  those  statutes, 
are  valid.     But  the  propriety  of  these  decisions  has  been  much* 
qttdstione4;  and  they  are  rather  considered  as  supported  by  au- 
thority, than  as  well  founded  in  point  of  principle.    The  statutes 
being  a  restraint  on  the  common  law  right  previously  existing  do 
not  furnish  a  ground  for  deciding  by  analogy  to  the  case  of  en- 

-  (1)  aooiltilled.€lafgesr.  Fanucan,^    Bast  I6S.  > 
Doagl.  ses.  '     '        (/)  1 1«oa.  14S. 

(r)  Dot  4  Broos  v.  Fridesnzi  la         (f)  Stifrm, 
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aUiag  powgcir.  under  private  aettiemento.  The  observatiw  in 
Read  %k  Nasbi  (A)  in  support  ef  such  concurrent  leases,  as  fiiapded 
upon  analogy  to  the  statutes  of  Elizabeth,  is  merely  the  argument 
of  counsel,  and  nothing  appears  as  to  the  decision  of  the  Court. 
There  is  not  any  authority  amounting  to  an  actual  decision  in 
flavour  of  sucb  leases,  (i) 
.  Under  a  power  to  trustees  to  let  premises  for  a  tem«  not  ex- 
ceeding  twenty-one  years,  and  determinable  as  a  former  term  for 
nHBSty*nine  years  was  determinable,  as  they  should  think  proper. 
It  was  held  that  they  were  authorized  only  to  lease  iii  possession, 
and  mA  mfiOmo.  (J) 

In  Boe  «•  Prideaux,  (£)  it  was  held  that  a  lease  for  ninety*nipe 
yeera^  if  three  lives  so  long  live,  was  not  warranted  bj  a  power 
to  lease  for  three  lives,  or  twenty-one  years.  But  in .  siich  caiwe 
relief  may  be  had  in  equity,  although  it  has  not  been  detefmined 
whether  such  a  lease  should  be  supported  for  three  lives^  or 
only  for  twenty-one  years.  There  is  however  no  instance  of 
relief  in  equity,  where  a  lease  has  been  made  to  commence  j» 
JmlurOy  under  a  power  to  lease  in  possession ;  and  it  has  beea  said, 
that  it  cannot  be  done. 

'  la  Isherwood  o.  Oldknow,  (0  it  was  objected  that  a  power  to 
demise  for  twenty-one  years  did  not  warrant  a  demise  for  a  shorter 
term:  but  the  objeetion  was  over-ruled,  on  the  ground  that  nay. 
petsonmay  renounce  a  benefit  in  tte-whole  or  in  part. 

A  power  to  lease  for  ninety-nine  years,  deterasinable  on  Ures» 
will  not  enable  the  d<mee  to  make  a  lease  for  die  life  of  ^i,^  to^ 
commence  on  the  expiration  of  a  subsisting  lease,  determinable  on 
the  lives  of  B.  and  C.  (m) 

.  In  the  construction  of  powers  to  make  leases  for  three  lives^ 
three  lives  jointly  coexisting  must  be  understood  to  be  the  mea- 
sure of  the  estate ;  and  the  case  is  the  ^me,  whether  a  lease  bo; 
made  to  three  for  their  joint  lives,  or  to  one  for  the  joint  lives  of 
three;  for  three  lives  are  in  either  case  the  measure  of  the, 
eMate.  (it) 

In  Whitlock^s  ease,  (o)  A.  seised  of  a  reversion  in  foe  ex*. 

(k)  1  Uon.  146.  (0  8  M.  lod  S.  38S.  ' 

(0  MS.  obsarvBtions  by  Sir  W.  D.  (m)  Bsyneso.  Belaoa,  t.  Rmym.  S47. 

Bvsiis,snd8oeSugd.?(i>w.6S5.Sdeiit  («)  Alsop  e.  Fine,  S  Ksb.  44    Dee 

(J)  Shftw  V.  Summers,  3B.  Moors-  d.  Wyndhsm  «•  Hslcember  7  T.  It. 

106.  71S.  .,.     r 

(k)  10  Bsati  15S.  ,  (0)  S  Asp.  •9. 
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pectant  on  an  estate  for  life  on  the  marriage  of  his  son,  covenanted 
to  levj  a  fine  to  the  use  of  himself  for  life,  remainder  to  his  son 
for  life,  with  remainder  oyer,  and  a  power  was  to  be  reserved  to 
hiaiseir  to  make  leases  in  possession,  or  reversion  for  lives  or 
years,  provided  that  such  lease  or  leases  should  not  exceed  three 
lives,  or  twenty-one  years ;  and  afterwards  he  demised  for  ninety- 
nine  years,  determinable  on  two  lives.  This  was  held  good  under 
the  power,  according  to  the  principle  already  mentioned,  namely, 
because  the  first  part  of  the  power  enabled  him  to  lease  inde- 
finitely, and  the  restraint  which  came  after  was  only  for  the  pur- 
pose of  preventing  his  leases  exceeding  twenty-one  years,  or 
three  lives,  which  these  clearly  could  not :  but  the  Court  agreed, 
that  if  there  is  a  power  generally  to  lease  for  three  lives,  a  lease 
for  ninety-nine  years,  determinable  on  three  lives,  is  not  in  pur- 
suance of  the  power.  (/)  Where,  however,  A.  made  a  settlement, 
and  limited  the  estate  to  himself  for  life,  remainder  to  his  son  for 
life,  with  remainder  over,  with  power  to  bis  son  when  in  possession, 
to  assign  or  limit  the  land  to  any  woman  whom  he  should  marry, 
or  to  the  use  of  or  in  trust  for  her  in  lieu  of  jointure,  and  the  son 
on  his  marriage  by  deed  reciting  the  power,  demised  the  estate  to 
trustees  for  ninety-nine  years,  if  his  wife  should  so  long  live,  in 
equity  this  lease  was  held  warranted  by  the  power,  (m) 

In  a  case  {n\  where  tenant  for  life  of  lands,  situated  in  Ireland, 
had  full  power  to  make  leases  for  any  term  not  exceeding  thirty- 
one  years,  or  three  lives  in  possession,  and  made  a  lease  for  three 
lives,  or  thirty-one  years,  which  ever  should  last  longest ;  it  was 
beld,  oa  argument  before  the  barons  in  Ireland,  to  be  a  good 
ej^ecutionof  the  power;  and  the  judgment,  after  being  affirmed 
by  the  Lord  Chancellor  and  Lord  Annaly,  L.  C.  J.  of  K.  B. 
in  Ireland,  was  finally  confirmed  in  parliaments 

In  Winters.  Loveday,  (o)  a  question  arose  whether  the  power 
authorised  a  lease  for  a  term  absolute  or  dependent  upon  lives. 
The  power  was  to  lease  *^  if  in  possession  for  one,  two,  or  three 
lives,  or  for  the  term  of  thirty  years,  or  for  any  other  number  or 

(0  2  Roll.  Abr.  260.    Lutwich  v.  Brune  v.  Prideaux,  10  East.  158. 

Pigott,  S  Mod.  2dS.    Rattle  v.  Pop-  (m)  Popham  v.  Rattle,  Amb.  335. 

ham,  Amb.  985.    Alexander  v.  Alex-  Churchman  v.  Hervey,  t'MV. 

aoder,  2  Yez.  645.     Doe  d.  Collins  («)  Commons  v.  Marshall,  7  Bro.  P« 

V.  Weller,    7  T.  R.  478.     Church-  C.  ill.    See  Cowp.  268. 

mao  o.  Hervey,  Amb.  335.    Ro«  d.  (o)  1  Com.  37.  and  other  books. 
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term  of  years,  determinable  upon  one,  two,  or  three  lives,  or  in 
reversion  for  one  or  two  lives,  or  for  the  term  of  thirty  years,  or 
for  any  other  number  or  term  of  years,  determinable  on  one  or 
two  lives.  Mr.  Justice  Rokeby  held,  that  a  term  could  only  be 
granted  determinable  upon  lives:  but  Lord  C.  J.  Holt,  atad 
Newton  and  Eyre  J.J.,  held  that  a  lease  for  thirty  years  abso- 
lutely, was  good  within  (he  proviso  :  which  construction,  though 
not  free  from  doubt,  will  appear  upon  consideration  to  be  the 
reasonable  sense  of  the  words  of  the  power,  (p) 

In  the  case  of  JLutwich  v»  Pigott,  (q)  the  power  was  to  demise 
for  three  lives  or  twenty*one  years  or  under,  or  for  any  term  of 
years,  tipon  one,  two,  or  three  lives,  or  as  tenant  in  tail  in  pos- 
session might  do.  It  was  insisted  that  a  lease  for  twenty-one 
years  only  could  be  granted,  determinable  upon  lives:  but  the 
court  with  great  reason  supported  a  lease  granted  under  the 
power  for  ninety-nine  years,  determinable  on  three  lives.  By 
the  Irish  stat.  17  and  18  Geo.  III.  c.  40.  s.  11.  all  persons  having 
power  under  settlements  to  make  leases  for  lives  may  let  for 
years  determinable  on  lives. 

A  general  power  to  a  tenant  for  life,  to  grant  a  term  or  an 
estate,  without  specifying  the  duration  of  it,  will  enable  him  to 
grant  a  term  beyond  his  own  life,  although  it  defeat  the  remainder 
over ;  for.otherwise  the  power  would  be  merely  idle  and  void,  for 
every  tenant  for  life  may  alien  during  his  own  life,  (r)  But  where 
before  the  stat.  IS  Ch.  11.  (permitting  the  appointment  of  testa- 
mentary guardians,)  one  seised  in  fee  devised  his  land  to  his  son  in 
tail,  with  remainder  over,  and  made  A.  overseer  of  bis  will,  and 
willed  that  he  should  have  the  education  of  his  son  till  21 ;  and  re- 
ceive, set,  and  let  for  his  said  son  tiie  said  lands  so  given,  and 
thereof  account  to  his  said  son  ;  it  was  held  that  this  gave  him  no 
power  to  make  leases  but  at  will.  A  lease  therefore  made  by 
him  for  seven  years  in  his  own  name  was  held  void!  (s) 

Since  powers  for  the  most  part  derive  their  effect  from  the 
statute  of  uses,  the  only  quality  in  the  hereditaments  which  are 
the  subject  of  demise,  necessary  to  render  them  demisable  under 
powers  is,  that,  they  should  be  capable  of  being  appointed  to 
uses,  and  that  thote  uses  should  be  capable  of  being  executed  by 

(p)  See  Sugd.  Pow.  457.  pi.  10. 

(9)  3  Mod.  268.  (»)  Pigott  v.  Garniahy   Cro.  Eliz. 

(r)  Hele  v.  Green,  2  Roll.  Abr.  861.      678,  734. 
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the  8tat«  S7  Hen.  VIII.  so  as  to  convey  into  possession  a  common 
law  interest.  It  is  obvious,  therefore,  that  no  power  of  appoint- 
ment under  the  statute  of  uses  can  affect  copyhold  lands,  because 
the  possession  of  a  copyhold  estate  cannot  be  transferred  without 
the  intervention  of  the  lord :  so  it  is  equally  impossible  that  the 
execution  of  a  power  limited  by  will  can  be  good,  if  the  lease 
made  be  contrary  to  the  custom,  and  without  licence.  A  power, 
however,  may  be  given  to  a  tenant  for  life  to  demise  copyholds, 
parcel  of  the  manor :  but  then  such  a  lease  will  destroy  the 
copyhold  tenure ;  for  a  copyhold  once  leased  is  enfranchised  for 
ever.  (/)  But  where  a  tenant  for  life  of  a  manor  had  a  power  to 
make  certain  leases  of  the  lands  of  the  manor,  with  the  exception 
of  the  ancient  demesne  lands,  it  was  held  that  a  lease  of  copyhold 
lands  was  not  warranted  by  the  power ;  because  copyhold  lands 
are  supposed  to  have  been  time  out  of  mind  parcel  of  the  manor, 
and  therefore  part'of  the  demesne,  (u) 

So  where  by  act  of  Parliament  a  tenant  in  tail  had  a  power  to 
make  leases  for  lives,  for  years,  or  at  will,  after  the  custom  of  the 
manor  yielding  the  true  and  ancient  rent,  and  he  made  a  lease  of 
freehold  and  copyhold  lands  together,  reserving  such  a  rent,  this 
was  held  not  warranted  by  the  act  as  to  copyhold  lands,  because 
the  act  spoke  of  leases  at  will  according  to  the  custom  of  the 
manor,  and  consequently  imported  that  the  copyhold  lands 
«bould  not  be  demised  otherwise  than  by  copy :  besides  which 
the  rent  reserved  was  a  customary  rent,  and  not  a  rent  upon 
a  lease  at  common  law.  (s)  This  case,  although  it  depended 
on  a  private  act  of  Parliament,  yet  embraces  some  of  the 
doctrine  applicable  to  powers,  and  has  been  frequently  referred 
to  in  the  course  of  the  discussions  respecting  them.  The  tene- 
ments in  question  were  ancient  copyholds  demisable  for  lives. 
By  a  private  act  of  Parliament  the  manor  was  limited  in  tail, 
with  a  clause  that  the  donees  should  do  nothing  to  the  dis- 
herison of  their  heirs;  except  by  the  jointure  of  a  wife  for  her  life, 
or  a  limitation  to  a  husband  for  life,  pr  for  the  term  of  the  life  of 
any  other  person,  or  for  years,  or  at  will,  according  to  the  custom 
of  the  manor,  rendering  the  true  and  ancient  rent  of  the  said 
lands  and  tenements  so  demised.  The  manor  consisted  of  divers 
free  rents  amounting  to  7/.,  of  fifteen  copyhold  tenements  holden 

(t)  Co.  Copyh.  8.  62.  {*)  Lord  MouDtjoj*s  case,  5  Rep. 

(«)  Winter  o.  Loveday,  Carth.  427.       3.  b. 

IS 
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for  lives,  the  customary  rente  of  which  were  3{.,  and  of  demesnes 
usaally  demised  by  indenture,  for  rents  amounting  to  81.;  and 
there  was  an  acre  of  waste,  parcel  of  the  manor,  in  which  there 
were  divers  timber  trees,  and  common  for  the  tenements,  which 
acre  and  common  were  of  the  annual  value  of  ISd.  Upon  the 
death  of  each  copyholder  a  heriot  was  due  to  the  lord  by  cus- 
tom. There  was  a  court  baron  incident  to  th^  manor  with  per- 
quisites of  court,  and  a  court  leet  appendant.  The  free  rents, 
copyhold  rents,  heriots  and  perquisites  of  court,  had  never  been 
demised  for  life,  years,  or  otherwise.  The  tenant  in  tailiiy  fine 
sur  grant  and  render  of  a  moiety  of  the  manors  with  the  appur- 
tenances, and  a  great  number  of  acres  comprising  the  demesnes, 
granted  and  rendered  the  said  manor  with  the  appurtenances  for 
500  years,  rendering  rent  amounting  to  the  free  rents,  the  copy- 
hold rents,  the  &rm  rents^  and  I8d.  more,  and  ISd.  for  the  acre  of 
waste.  The  term  of  300  years  was  ruled  to  be  void.  The  second 
and  third  Resolutions  in  the  case  were  as  follows :  2.  That  in 
respect  of  the  said  acre  of  waste,  which  was  never  demised  before, 
tlie  rent,  which  was  entirely  reserved  out  of  the  whole,  could  not 
be  the  true  and  ancient  rent; — ^for  how  could  it  be  said  to  be  the 
ancient  rent,  when  it  issues  out  of  a  thing  which  was  never 
charged  before  ?  8.  By  the  grant  and,  render  of  the  manor,  he  to 
whom  the  render  was  made  had  an  interest  and  term  in  the  land 
held  by  copy ;  and  when  any  of  the  copyholders  died,  or  the  lands 
became  forfeited,  he  might  enter  and  enjoy  the  land  himself  if  he 
would  and  the  rent  reserved  issued  out  of  the  lands  held  by  copy, 
which  lands  were  never  charged  with  rent  before,  but  always  had 
been  demised  by  copy  according  to  the  custom  of  the  manor;  and 
since  the  demesnes  of  the  said  manor  had  alone  been  demised  for 
rent,  the  entire  manor  could  not  be  within  the  act  ~  Ako  the 
estates  which  tenant  in  tail  should  make  under  the  act  were  dis- 
tinguished into  estates  for  lives,  for  years,  or  at  will,  according  to 
the  custom  of  the  manor :  but  by  this  grant  and  render  the  whole 
is  put  in  hotchpot  and  tumbled  together,  whereas  the  copyholds 
ought  to  have  been  demised  by  copy  according  to  the  custom. 

In  the  case  of  Campbell  v.  JLeach,  (y)  it  was  determined  that 
under  a  power  to  lease  the  messuages,  lands,  tenements,  and  here- 
ditaments in  the  deed  mentioned  (except  the  capital  messuage  and 
warren)  at  the  best  rent,  opened  mines  might  be  leased  as  Ihej 

(y)  imbl.  740« 
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were  in  lease  at  the  time  of  the  settlement ;  and  twelve  ,years  then 
to  come  of  the  term  must  be  understood  to  have  been  settled  for 
the  benefit  of  all  claiming  under  it,  and  the  words  were  sufficient 
to  carry  the  mines. .  No  opinion  was  given  as  to  unopened  mines. 

In  animadverting  upon  a  rule  laid  down  by  Lord  Holt,  (j/) 
f  ^  that  where  a  man  bath  power  reserved  to  him  of  making  a  lease 
of  two  things,  and  a  qualification  is  annexed  to  the  power  which 
fannot  extend  to  one  of  these,  he  may  make  a  lease  of  that  thing 
without  regard  to  the  qualification,'*  Mr.  Sugden  observes,  that 
it  may  be  a  sound  rule:  but  the  question  in  these  cases  is, 
whether  the  qualification  does  not  form  part  of  the  sentence, 
and  virtually  exclude  that  subject  to  which  it  is  admitted  it  cannot 
extend.  There  are,  however^  cases  to  which  Mr.  Sugden  con- 
ceives the  rule  ought  to  be  applied :  as  if  in  a  power  to  lease 
estates,  including  mines  opened  and  unopened,  a  clear  intention 
appears  to  embrace  all  the  mines,  but  a  clause  is  added  that  no  les- 
see shall  be  dispunishable  for  waste ;  there,  to  effectuate  the  general 
ioteptioQ  of  the  power,  the  latter  clause  should  not  be  deemed 
applicable  to  unopened  mines ;  the  working  of  opened  mines  being 
deemed^  no  waste,  but  opening  new  mines  being  so  considered.  («) 
So  if  a  similar  clause  should  be  inserted  in  a  power  to  grant  leases 
at  rack  rent  and  building  leases,  it  should  be  construed  to  extend 
to  leases  at  rack»rent  only,  because  no  improvement^  could  be 
made,  unless  old  buildings  could  be  pulled  down,  trees  felled,  &c. 
which  acts  are  acts  of  waste,  (a)  Indeed,  it  even  seems  that  such 
a  clause  in  a  power  io  grant  building  leases  only,  would  not 
festrain  die  liberty  of  polUng  down  old  buildings,  in  order  to 
er0(^  new  ones,  (b) 

In  general^  powers  in  private  conveyances  are  IHiewise  restricted 
to  letting  lands,  which  have  been  usually  demised.  In  the  case  of 
Tristram  9.  Lady  Baltinglass,  (c)  a  tenant  for  life  under  a  settle- 
ment made  in  the  13th  James  I.  had  a  power  to  make  leases  of 
all  or  any  part  of  the  lands  in  settlement,  which  at  any  time 
previous  to  the  settlement  had  been  usually  demised.  He  made  a 
lease  of  several  parcels  according  to  the  power,  reserving  the 
same  mitB  which  were  reserved  at  the  time  of  the  settlement : 
but  he  likewise  leased  certain  lands  in  settlement  called  Lofield, 

q/)  1  Ld.  Raym.  870.  (ft)  Sec  also  the  observations  which 

(»)  Campbell  o.  Leach,  Amb.  740.  follow. 

Co.  Litt  54.  b.  (c)  Vaugh.  88.  Foot  v.  Marriott,  S 

(c)  Sugd.  Pow.  580.  Sd  ediL  Vin.  Abr.  489.  pi.  9.  S.  P. 
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which  the  jury  found  not  to  have  been  leased  since  the  12tb  of 
Elizabeth,  when  they  were  let  for  21  years,  reserving  100/.  rent* 
The  tenant  for  life  now  leased  these  lands  for  91  years,  rendering 
the  same  rent,  and  in  every  other  respect  in  strict  conformity  witb 
the  power.  The  lease  of  the  former  lands  was  held  good,  because  it 
was  expressly  found  by  the  special  verdict,  that  the  rents  reserved 
were  the  same  as  those  reserved  at  the  time  of  the  settlement^ 
which  necessarily  implied  that  the  lands  were  in  lease  at  that  time; 
and  being  ancient  lands,  thiey  should  be  presumed  to  have  been 
usually  demised ;  but  it  was  adjudged  that  the  leaseas  to  Lofield  was 
not  warranted  by  the  power.  One  of  the  reasons  assigned  by  the 
court  was,  that  Lofield  could  not  be  called  land  usually  demised, 
because  it  did  not  appear  to  have  been  leased  more  than  once:  (c) 
but  it  was  admitted  that  the  words  <<  usually  demised  '*  might  signify 
a  continuance  in  lease,  as  land  demised  for  500  years  is  land  usually 
demised,  though  demised  but  once.  Another  reason,  however,  for 
avoiding  the  lease  of  Lofield  was,  because  at  the  time  of  the  settle- 
ment no  rent  was  yielded  and  paid  for  it,  the  words  of  the  power 
being  that  the  rent  then  yielded  and  paid  should  be  reserved,  and 
therefore  that  these  lands  could  not  have  been  intended  to  be  leased 
by  the  power.  This  last  reason  for  avoiding  the  lease  of  Lofield 
has  been  strongly  objected  to :  and  the  objections  to  it  seem 
worthy  of  attention ;  because  in  another  part  of  the  power  the 
words  are,  that  the  tenant  for  life  should  have  power  to  make 
leases  of  all  or  any  of  the  lands,  which  at  any  time  previous  to  the 
settlement  had  been  usually  demised,  which  seemed  to  imply  that 
some  lands  intended  to  be  leased  by  the  power  were  not  then  in 
lease.  The  clause,  therefore,  of  reserving  the  rents  then  yielded 
and  paid  must  in  that  case  be  understood  only  to  extend  to  such 
lands  as  were  then  in  lease.  As  to  the  rest  if  this  were  the  true 
construction,  there  would  be  no  restriction  in  regard  to  the  rent, 
according  to  the  above  mentioned  rule  of  Lord  Holt ;  and,  con- 
sequently any  rent  might  be  reserved,  or  the  reservation  might 
be  omitted  altogether.  One  book  seems  to  support  expressly 
this  construction.  In  Comberford's  case,  (d)  a  tenant  for  life  had 
a  power  to  make  leases,  provided  that  so  much  rent  or  more 
should  be  reserved  in  every  lease,  as  was  paid  for  the  same  pre- 
mises within  two  years  next  before;  and  it  was  resolved  that  lands 
might  be  leased  by  virtue  of  this  power,  which  had  yielded  na 

e)  t  Roil.  Abr.  262.  (/)  Ibid. 
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rent  within  the  two  years  next  before.  The  only  difference 
between  this  and  the  last  case  was,  that  here  there  was  no  re- 
striction as  to  lands  usually  demised ;  but,  as  far  as  the  reservation 
of  rent  was  concerned,  the  cases  seem  to  be  parallel. 

The  same  reasoning  seems  also  to  be  supported  by  the  case  of 
Walker  v.  Wakeman.  (e)    A  settlement  was  made  to  the  use  of 
tenant  for  life  with  remainder  over,  with  a  power  to  the  tenant  for 
life  to  make  leases  of  all  or  any  part  of  the  premises  settled, 
provided  that  five  shillings  an  acre  rent  should  be  reserved  on 
every  lease.  The  tenant  for  life  demised  a  rectory  in  pursuance  of 
his  power  which  was  included  in  the  settlement^  but  consisted 
only  of  tithes  without  any  glebe;  and  a  rent  was  reserved.    It 
was  argued  that  this  lease  was  void,  because  the  construction  of 
the  power  was  to  be  made  on  the  whole  clause ;  and  the  latter 
words,  which  appoint  the  reservation  of  five  shillings  an  acre  rent 
restrained  the  general  import  of  the  word  to  lands  only  :  other- 
wise it  might  as  well  be  said  that  where  there  is  a  power  to  make 
leases  so  as  the  ancient  rent  be  reserved,  lands  which  were  never 
before  demised  may  be  leased  under  the  power,  and  that  the 
words  ancient  rent  should  only  be  applied  to  lands  which  had 
been  anciently  or  usually  demised.     But  it  was  so  answered  and 
finally  so  resolved  by  the  court,  that  the  lease  in  question  was 
within  the  power ;  and  so  they  said  would  a  lease  of  lands  not 
usually  demised  be  in  the  case  put ;  for  the  power  being  general 
and  aflSrmative,  at  first  to  make  leases  of  all  or  any  part,  the 
restraint  which  comes  after  shall  be  extended  no  further  than  the 
words  themselves  import;  that  is,  in  the  one  case  to  so  much  an 
acre  for  that  which  consists  of  acres,  and  to  the  ancient  rent  for 
that  which  was  anciently  or  usually  demised  in  the  other. 

The  resolution  in  Walker  v*  Wakeman  was  principally  founded 
on  Comberford's  case.  Hale  C.  J.  however  said,  that  if  the  matter 
had  been  res  Integra^  perhaps  he  might  have  been  of  a'  different 
opinion.  Subsequent  eases,  although  they  have  not  directly 
denied  Comberford's  case,  yet  appear  to  have  considered  the 
construction  of  the  restrictive  clause  too  technical.  What  may 
be  urged  on  this  point  has  been  concisely  stated  by  Mr.  Serjeant 
Lens  in  his  argument  in  the  case  of  Pomery  r.  Partington.  (/) 
Powers,  he  observed,  of  this  sort  have  always  been  construed 
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strictly,  so  as  to  prevent  the  reversioner  from  beinf;  injured  for 
the  sake  of  a  present  benefit  to  the  tenant  in  possessioii ;  and 
taking  tlie  whole  power  together,  it  amounted  to  this,  that  all 
such  parts  of  the  estate  as  had  been  before  demised  might  be 
demised  again  at  the  usual  rents ;  but  that  the  rest  should  not  be 
demised  at  all.  He  then  proceeded  to  state  the  authorities  in 
support  of  this  position  :  the  foundation  of  the  judgment  in  Lord 
Mountjoy*s  case,(g')  which  was  the  case  of  a  power  under  a 
special  act  of  parliament,  was*  that  the  intention  of  the  parties 
might  be  collected  from  the  words  <^  yielding  and  paying  the  true 
and  ancient  rent;"  and  that  those  words  clearly  imported  that 
nothing  should  be  demised  under  the  power  which  had  not  been 
before  demised.  The  case  of  Bagot  v.  Oughton  (A)  had  been 
decided  on  the  same  principles.  The  power  there  was  to  lease  all 
or  any  part  of  the  premises  at  such  rents  or  more  as  the  same 
were  then  let  at.  The  tenant  for  life  leased  a  capital  messuage 
with  demesne  land  reserving  no  rent.  The  court  were  unanimously 
of  opinion  that  the  lease  was  void;  and  referred  to  (he  case  of 
Tristram  r.  Lady  Baltinglass.  According  to  the  report  in  For- 
tescue,  (t)  the  court  held  the  lease  void,  notwithstanding  the  case 
of  Walker  v.  Wakeman,  and  Comberford's  case.  With  respect  to 
Comberford*s  case,  he  observed,  that  the  lands  were  there  con- 
veyed to  uses  with  a  power  to  make  leases  of  the  premises  or 
any  part  of  them  for  three  lives,  or  for  years  determinable  on 
lives,  Ua  quod  such  i?»nt  or  more  be  reserved  as  was  reserved  or 
paid  thereon  for  two  years  next  before.  Some  of  the  lands  had  not 
been  leased  before  at  any  rent  for  two  years ;  yet  it  was  said  the 
party  might  lease  those  lands,  reserving  what  rent  he  pleased ; 
because  it  was  thought,  from  the  generality  of  the  words,  that  an 
intention  was  apparent  to  extend  the  power  of  leasing  to  those 
lands.  Perhaps  part  of  the  case  might  be  cited  to  shew,  that  the 
construction  of  the  power  must  be  governed  by  the  intent  of  the 
parties:  but  if  it  should  be  cited  to  prove  that  the  generality  of 
the  words  in  the  first  part  could  not  be  restrained  by  the  sub- 
sequent words,  that  could  not  be  law ;  for  the  act  of  Parliament  in 

(g)  5  Rep.  5.  of  Lords:  but  Mr.  Sugdea  states,  thai 
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Lord  Mountjoy'g  case  had  equally  general  words,  yet  they  were 
held  to  be  re9trained  by  what  followed.  In  Walker  v.  Wakeman, 
the  restriction  could  not  operate  upon  the  rectorj,  which  how- 
ever had  been  included  in  the  settlement.  And  although  the 
same  doctrine  had  been  advanced  in  Winter  v.  Loveday,  the 
point  was  not  before  the  court. 

In  Foot  t.  Marriott,  (0  the  manor  of  B.,  with  several  other 
manors  and  estates,  were  devised  by  Serjeant  Maynar^  in  strict 
settlement,  with  a  power  for  the  tenant  for  life  of  the  manor  of  B. 
to  lease  all  or  any  of  the  tenements  thereof  for  lives,  ^  under  the 
rents  now  reserved  thereof,  and  the  like  agreements  and  cove- 
nants as  in  the  leases  now  in  being,  and  by  the  present  tenants  to 
be  performed  and  kept."  And  he  gave  also  a  power  to  the  agents 
for  the  time  being  to  let  any  of  the  premises  at  rack  rent  for  not 
more  than  seven  years.  It  was  held  by  Lord  Ch.  King,  assisted 
by  Lord  Raymond,  Denton,  J.  and  Comjns,  B.,  that  the  power  to 
lease  for  lives  did  not  extend  to  a  tenement  within  the  manor 
of  B.,  which  was  out  upon  a  lease  for  lives  at  the  time  of  Serjeant 
Maynard*s  purchase ;  but  the  lives  had  dropped  before  he  made 
his  will,  and  the  premises  were  in  his  hand  at  the  time  of  hia 
death.  The  cases  of  Tristram  v.  Lady  Baltinglass  and  Bagot  v* 
Oughton  were  materially  relied  on  in  the  opinions  of  the  judges, 
and  they  said  if  Comberford*8  case  was  law,  it  should  not  be 
carried  a  step  farther.  The  lord  chancellor  said  that  the  word 
^  tenement"  in  the  will  in  legal  understanding  has  a  general 
signification;  but  in  common  understanding  means  lands  holden 
by  tenants ;  and  this  appears  to  be  the  meaning  of  the  testator 
by  the  subsequent  power  to  lease  at  rack-rent.  The  word 
^*  tenant,"  however,  is  used  in  some  part  of  the  country  in 
common  parlance,  to  denote  premises  leased  for  lives,  and  in  con- 
trast with  the  term  '^  land "  which  is  used  to  denote  lands  held 
ibr  an  estate  of  inheritance. 

In  the  case  of  Goodtitle  d.  Clarges  v.  Funucan,  (k)  the  power 
required  the  rent  then  paid  for  the  premises,  or  more,  to  be 
reserved,  or  proportionably  for  any  part  thereof.  The  question 
was  whether  certain  manors  and  a  fishery  might  be  demised 
within  the  power;  the  manors  never  having  been  let,  and  the 
fishery  not  being  in  lease  at  the  time  of  the  settlement.    Lord 
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Mansfield,  in  delivering  the  judgment  of  the  Court,  expressed 
himself  to  the  following  effect : — In  the  caseof  Bagot  v.  Oughton 
the  nature  of  the  thing  shewed  that  the  power  could  not  be  in- 
tended to  extend  to  letting  the  ancient  manor-house  at  all,  much 
less  to  letting  it  without  reserving  any  rent.  No  man  could 
intend  to  authorize  the  tenant  for  life  to  deprive  the  representa- 
tive of  the  fiiroily  of  the  use  of  the  mansion-house :  where,  how- 
ever, nothing  arises  from  the  nature  of  the  thing  to  shew  the 
intent,  the  rule  laid  down  by  Lord  Holt  in  Winter  v.  Loveday 
applies ;  namely,  that  where  a  qualification  is  annexed  to  a  power 
of  leasing,  which,  if  observed,  goes  in  destruction  of  the  power, 
the  law  will  dispense  with  such  qualification.  So  in  Comberford's 
case,  the  reasoning  was  that  the  power  being  to  let  all,  it  would 
go  in  destruction  of  the  power  to  restrain  the  tenant  for  life  front 
letting  part,  because  it  had  not  been  let  before.  Walker  v. 
Wakeman  is  another  ca^e  equally  strong.  Thus  stand  the  autho- 
rities :  now  to  apply  them  to  the  present  case.  The  power  is  express 
to  demise  the  manors  and  fisheries ;  they  are  mentioned  in  the 
settlement,  and  the  power  goes  to  the  whole.  They  pay  as  great 
a  yearly  rent  as  at  the  time  of  the  settlements  ;  for  they  paid 
nothing  then.  The  words  therefore  are  complied  with,  and  the 
objection  can  only  stand  upon  the  intention :  but  we  think  no  such 
intent  appears.  The  manors  are  of  no  value,  no  object  of  yearly 
income.  The  fishery  only  worth  fiHeen  shillings  a  year.  They 
are  convenient  to  the  lessee  living  on  the  land ;  and  of  no  use  to 
the  remainderman,  to  whom  the  right  of  fishing  and  shooting  is 
reserved.  For  my  own  part,  concluded  Lord  Mansfield,  I  think 
the  intent  was  to  give  leave  to  demise  all,  reserving  as  much  rent 
for  the  whole  as  had  been  paid  before ;  and  in  fact  30/.  more  haa 
been  reserved.  It  has  been  said,  (/)  however,  that  the  Court  in 
this  case  relied  on  the  words  at  the  end  of  the  power,  ^^  or  propor- 
tionably  for  any  part  thereof,''  although  no  notice  is  taken  of  this 
circumstance  by  the  reporter:  for  these  words,  they  thought, 
shewed  the  intention  of  the  parties,  that  the  quantum  of  rent,  and 
not  any  particular  part  of  the  premises  included  in  the  settlement 
should  guide  the  tenant  for  life  in  the  execution  of  the  power. 
In  Pomery  v.  Partington  (tn)  the  power  in  question  was  in  a. 

(0  Per  Boiler,  J.,  in  Fomcry  v.  Par-         (m)  3  T.  R.  665. 
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will  to  let  all  or  any  part  of  the  premises,  so  as  the  usual  rents  be 
reserved,  and  the  leases  made  by  virtue  of  the  power  were  to  be  dis- 
punishable for  Vaste.  The  question  was,  whether  a  lease  of  tithes 
which  had  never  been  let  before  was  good.  The  Court  resolved 
that  this  case  was  not  to  be  distinguished  from  Bagot  v.  Oughton, 
which  had  been  affirmed  in  the  House  of  Lords,  (n)  The  Court 
decided  this  case  on  the  general  principle  that  the  words  ^^  so  as 
the  usual  rents  be  reserved,''  sufficiently  shewed  the  intention  of 
the  testator  to  confine  the  power  to  the  premises  usually  demised; 
besides  which,  the  clause  respecting  waste  could  not  apply  to  tithes. 
In  this  case  Lord  Kenyon,  in  giving  his  opinion,  said  that  the  coun- 
sel who  argued  the  caseof  Goodtitle  v.  Funucan,  in  stating  Comber- 
ford's  case,  had  omitted  the  most  important  words ;  namely,  that 
the  intent  of  the  parties  was  to  govern.  If  that  be  the  rule,  he 
observed,  and  the  judges  in  construing  the  particular  words  of 
different  powers  have  appeared  to  make  contradictory  decisions  at 
different  times,  it  is  not  that  they  have  denied  the  general  rule, 
but  because  some  of  them  erred  in  the  application  of  the  general 
rule  to  the  particular  case  before  them  ;  for  in  all  the  cases  they 
profess  to  determine  according  to  the  intent  of  the  parties.  Having 
cited  the  passages  contained  in  the  preceding  extract  from  the  case 
of  Goodtitle  v.  Funucan  as  to  the  improbability  of  an  intention  to 
allow  a  demise  of  the  family  mansion^  and  inferring  an  intention 
that  the  heirs  should  have  the  occupation  of  what  was  always 
occupied,  and  the  rent  of  what  was  always  left^  his  lordship  said, 
*^  Now  the  whole  of  this  reasoning  applies  most  pointedly  to 
the  case  before  us.  These  tithes  have  never  been  let,  but  have 
always  been  occupied  by  the  possessor  of  the  estate :  I  do  not 
think  that  Bagot  v.  Oughton  can  be  distinguished  from  this  in 
principle."  In  this  he  was  followed  by  the  other  judges.  Buller, 
J.,  in  adverting  to  the  case  of  Goodtitle  v.  Funucan,  observed 
that  it  was  a  harsh  attempt  by  a  young  nobleman  to  set  aside  the 
whole  lease  on  account  of  the  trivial  value  of  the  fishery,  which 
none  of  the  parties  to  the  settlement  ever  understood  to  be  ex- 
empted from  the  power  of  leasing.  It  is  pessible  that  the  hard- 
ness of  the  case  in  respect  of  its  incidental  consequences  might 
have  a  little  diverted  the  judges  from  the  true  grounds  of  the  cases 
settling  the  question  of  restriction,  and  which  would  have  been 

(II)  S  Mod.  f  5S. 


124  On  the  qtial{fication$  [Chap.  I. 

presented  to  them,  if  the  valae  of  (he  fiflherf  had  not  been  so  in- 
sffgaificant  as  in  that  case. 

In  the  case  of  Doe  d.  Barttett  v.  Rendle  (o)  « testator  deyised  his 
lands  to  certain  devisees  to  oses  (improperlj  called  trustees)  and 
their  beirS|  in  trust  for  the  use  of  A.  for  life,  with  several  remain- 
ders over  in  strict  settlement ;  and  he  gave  a  power  to  the  devisees, 
and  the  survivor  of  them,  and  the  heirs  and  assigns  of  such  sur« 
▼fVor,  from  time  to  time  dnring  the  minorities  of  the  persons  to 
lake  under  the  will,  and  afterwards  to  any  tenant  for  life  under 
the  limitations  aforesaid,  to  grant  leases  of  all  or  any  part  of  the 
premises  for  any  term  not  exceeding  three  lives,  in  possession  or 
reversion ;  so  as  upon  such  lease  there  be  reserved  the  ancient  or 
accustomed  yearly  rent,  heriot  or  heriots,  o;*  other  things  nsually 
paid  for  the  same  premises.  After  referring  to  the  several  cases 
"before  stated,  the  Court  said  that  in  Begot  v.  Ooghton  the  nature 
ef  the  property  proved  the  intention  ;  and  in  the  present  case  they 
thought  the  intention  as  plainly  proved  by  the  character  of  some 
of  the  persons  to  whom  the  power  was  given.  It  was  given  in  the 
f  rst  instance  to  the  trustees;  and  it  could  never  be  intended  that 
they  who  might  have  an  interest  for  a  day  only,  and  who  were  not 
intended  to  have  a  beneficial  interest,  should  be  able  to  alter  the 
Batore  of  the  property  and  prevent  the  tenant  for  life  from  occu- 
pying what  the  testator  had  always  reserved  for  his  own  occupa- 
tion. The  necessary  purposes  of  the  power  were  therefore  held 
tb  be  satisfied  by  sufiering  the  trustees  and  tenants  for  life  to  lei 
what  had  been  before  lensed. 

*  Upon  the  Stat  SS  Hen«  VIII.  c.  98.  it  has  been  determined  (p) 
Ihlit  the  lettings  to  wbieh  it  refers  are  by  some  person  seised  of  an 
estate  of  inheritanoa.  But  the  same  doctrine,  Mr.  Sugden  con- 
ceives, ciinnot  be  applied  to  powers  in  private  conveyances, 
aldiougfa  a  contrary  opinion  has  been  entertained.  The  stat. 
90  iien<  YIII.  was  intended  to  have  a  general  and  perpetual  ope- 
ration }  it  was  therefore  absolutely  necessary  io  establish  by  whom 
the  lettings  must  have  been  made,  so  as  to  authoriae  subsequent 
demises;  and  it  would  have  ill  accorded  with  the  trUe  spirit  of  the 
act  to  have  holden  that  demises  by  persons  having  partial  interests 
only  constituted  the  standard  to  which  the  act  refers :  but,  in  the 
case  of  private  powers,  the  partiea  creating  them  must  be  pre* 

(o)  3  M.  and  8.  09.  (p)  See  ante. 
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sullied  to  knew  by  whom  such  leases  have  been  usually  granted); 
and  if  they  disapprove  of  the  QK>de  in  which  any  part  of  the  lands 
have  been  demiaedj  it  lies  upon  them  to  expressly  declaxe  their 
disapprobation,  by  excepting  them  put  of  the  power. 

The  usual  letting  intended  in  powers  of  this  kind  must  be 
understood  of  leases  properly  so  called ;  terms  for  years  therefinre 
for  raising  money  by  mortgage,  or  for  the  purpose  of  finuly 
arrangements,  are  not  such  usual  modes  of  demise  as  will  anthoF 
rise  leases  under  such  powers.    But,  leases  made  in  trust  for  the 
lessor  or  his. children  being  not  unusual  by  ecclesiastical  peraenft 
or  tenants  for  life  having  power  to  make  leases,  such  .leases  will 
enable  under  powers  requiring  the  land  to  have  been  usually  de- 
mised.   In  the  case,  therefore,  of  Right  d*  Basset  v.  Thomas  (q) 
the  Court  held  a  covenant  to  stand  seised  to  be  in  all  respects  a 
lease  for  this  purpose.  But  in  the  case  of  Doe  d.Wyndfaam  v.  Hafc-- 
combe^  (r)  where  it  appeared  that  the  pow9r  was  to  lease  for  one^ 
two,  or  three  lives,  or  for  any  term  of  years  determinable  on  one^ 
two,  or  three  lives,  such  part  of  the  estates. as  wece  then  demised 
for  that  time ;  the  words  <^  for  that  time  "  were  considered. to  meut 
for  one,  two^  or  three  lives,  or  for  any  number  of  years  defermina^ 
ble  on  one,  two,  or  three  lives.    The  powei^  therefore  was  heU 
not  to  include  lands  which  had  been  demised  in  a  fiiniily  settl^^ 
ment,  in  the  following  manner,  vix*  for  the  term  of  ninety^mne 
years,  if  A.  (the  son  of  the  lessor)  or  any  woman  he  jshouU  many, 
and  who  should  be  Us  wife  at  the  time  of  bis  decease  $  and  any  til 
bis  body  lawfully  begotten,  or  to  be  begotten,  #hich  should  be  Us 
eldest  son  living,  or  in  venire  ta  mere  at  his  dteease ;  or  if  at  thsit 
time  he  had  no  son  born  nor  in  venire  ta  mere^  then,  if  any,  .fais 
eldest  daoghlier  should  be  then  living,  or  in  venire  m  mere/  orMty 
or  either  of  those  three,  namely,  of  the  said  A«.«nd.tacb  hisiMfe 
and  son,  if  any,  or  daughter,  if  no  son,  at  the  time  of  hisdeoease^ 
should  so  long  live;  remainder  to  B.  (another  son  of  the  lessor) 
for  the  term  of  ninety-nine  ye^rs  (in  the  same  manaer ;)  yidding 
and  paying  during  the  said  term  the  yearly  rent  of  tweiity  shillings, 
with  a  proviso  that  the  lessor  might  revoke  the  said  teon  during 
his  life ;  the  power  of  leasing  being  only  hM  to  eatead  to 
leases,  such  as  are  usual  where  all  the  lives  ai^e  certain  and  co- 
existing. 
Withrespect  to  the  rent,  the  power  may  be  given  dflier  to  lease  at 

(ff)  1  BUdL9t  446. .  (r)  7  T.  R.  719. 
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the  ancient  and  accustomed  rent,  or  by  some  other  eqaivaleot  ex- 
pression ;  which  generally  implies  a  power  to  lease  upon  fines : 
but  this  power  is  not  now  usually  given,  except  in  respect  of 
premises  that  hare  long  been  subject  to  such  leases ;  and  where 
the  emolument  of  the  lessor  principally  consists  of  fines  upon  re- 
newals. The  power  may  also  be  to  lease  upon  rack  rent,  or,  as  it  is 
generally  expressed,  in  creating  the  power,  ^^  the  best  and  most 
improved  rent  that  can  or  may  be  reasonably  gotten  for  the  pre- 
mises;'' and  it  is  commonly  added,  as  part  of  the  condition,  that 
^<  no  fine  or  foregift  shall  be  received  or  taken  in  respect  of  any 
encfa  lease/' 

In  a  recent  case,  (s)  the  power  was  contained  in  a  will  made  in 
1759,  to  demise  for  twenty-one  years,  reserving  the  most  rent 
that  could  be  got  for  the  same,  and  to  demise  other  premises 
for  sixty-one  years,  reserving  the  usual  or  other  the  best  rent 
that  could  be  had,  &c.  The  testator  died  in  1764.  At  the  time 
of  bis  death  the  premises  were  subject  to  a  lease  granted  by 
a  former  owner,  in  1741.  fi>r  forty-one  years  at  the  rent  of  6/. 
for  which  lease  a  fine  had  been  paid.  In  1778  the  premises 
were  demised  for  sixty-one  years  at  the  rent  of  10/.,  and 
a  fine  was  taken;  and  a  similar  demise  was  made  in  1811, 
upon  the  surrender  of  the  former  lease,  the  premises  being 
then  worth  to  be  let  for  such  a  term  50/.  a  year,  and  the  •  lease 
was  adjudged  to  be  good.  Lord  Ellenborough  observed,  that 
the  interest  of  the  remainderman  had  been  improved;  for  the 
rent  had  been  a  better  rent.  It  was  something  more  than  the 
usual,  though  less  than  the  most :  but  it  might  be  either  usual  or 
most  Suppose  these  lands  had  become  situate  in  a  ruinous  part 
of  the  town ;  in  such  a  case  the  tenant  for  life  might  not  have  been 
able  to  get  the  usual  rent,  and  then  he  was  to  get  the  most.  The 
other  judges  concurred ;  and  Dam  pier,  J.,  in  the  course  of  the 
ai^ument,  said,  that  he  had  always  considered  ^^  usual "  in  these 
powers  as  contrasted  with  ^*  most'*. 

Although  there  is  no  express  provision  in  such  powers  that 
leases  made  by  virtue  of  them  should  not  be  dispunishable  for 
waste.  It  is  obvious  that  leases  cannot  be  so  made,  unless  it 
iippears  to  be  the  intention  of  the  parties  creating  the  power  that 
leases  made  in  pursuance  of  the  power  should  be  so  exempt. 

The  plan  of  the  power  generally  given  to  the  tenant  for  life  is 

(f)  Doe  d.  Newahan  v.  Creed,  4  3f.  and  S.  S71. 
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for  the  mutual  advantage  of  both  the  present  owner  and  the  re- 
inainderinan.  The  lease  consequently  to  be  made  by  yirtue  oF 
such  powers  must  be  a  bond  fide  contract  between  the  lessor  and 
lessee  for  the  purpose  of  farming  and  improving  the  land.  Where, 
therefore,  a  lease  was  made  by  virtue  of  such  a  power  for  three 
lives,  for  the  purpose,  as  it  was  expressed  in  the  indenture,  of  pre- 
serving the  reversion  from  being  barred  by  recovery,  or  any  other 
act  of  the  remainderman,  this  lease  was  held  void  because  it 
appeared  that  the  lessees  had  executed  no  counterpart,  and  had 
never  been  in  possession,  nor  paid  any  rent.  The  Court  said  in 
this  case  there  was  not  even  colour  enough  to  make  a  question;  for 
it  did  not  appear  that  the  lessees  knew  of  the  making  of  the 
lease,  (s)  It  is  however  no  fraud  on  the  power,  or  on  any  of  the 
statutes  before  mentioned,  that  the  lease  should  be  in  trust  for  the 
lessor ;  because  it  is  of^  no  importance  to  the  successor,  who  has 
the  beneficial  interest,  so  long  as  he  receives  the  accustomed  rent, 
«r  the  rent  stipulated  for  by  the  terms  of  the  power.  (0 

It  was  the  opinion  of  Lord  Mansfield,  that  the  execution  of 
powers  should  receive  the  same  liberal  construction  at  law  as  in 
equity ;  (u)  because  the  statute  of  uses  had  transferred  that  mode 
of  real  property  from  equity  to  law :  this  opinion,  however,  must 
be  receired  with  some 'qualification.  A  strict  literal  execution  of 
a  power  must  be  the  same  in  both  courts :  because  where  a  power 
has  been  executed  in  an  adequate  manner,  so  as  to  be  a  perfect 
instrument  at  law,  the  equitable  claims  are  identified  with  the 
legal.  But  courts  of  law  have  no  jurisdiction  to  compel  the  parties 
to  recede  from  their  legal  rights,  if  they  are  only  bound  in  equity. 
Courts  of  equity,  on  the  other  hand,  will  support  the  execution  of 
a  power  for  a  meritorious  consideration,  almost  in  any  form;  and, 
though  not  a  |;ood  execution  any  where,  a  court  of  equity  will 
enforce  the  substantial  intention  of  the  party  executing  it,  by 
taking  care  to  have  it  executed  in  a  proper  manner,  (x)  On  this 
principle  Lord  Redesdale  decided,  (^)  that  where  a  tenant 
for  life  entered  into  an  agreement  to  lease  in  conformity  to 
his  power,  it  was  binding  on  the  remainderman.    In  the  case  last 

(f)  Doe  d.  AtkjBs  v.  Horde,    1  Lef.  bit.  66.    Wykbam  v.  Wykbam, 

Burr.  60.  18  Yes.  S95.  415.    Foone  v.  Btount, 

(f)  Wilson  o.  Sewell,  4  Burr.  1975.  Cowp.  467. 

•  («>  Zoach  V.  Woolston,  dBnrr.  1 146.  (y)  Shannon  v.  Brmdstreet,  iupra» 
(jr)  Shannon  v.  Bradstreet,  1  Sch.  & 
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cited, («)  Lord  Redefldale  intimated  an  opinion^  that  the  remainder- 
man was  also  affected  bj  lying  by,  while  the  lessee  was  expending 
money  on  the  estate,  and  by  neglecting  to  bring  his  ejectment  till  the 
assets  of  the  tenant  for  life  should  have  been  administered. 

A  tenant  from  year  to  year  does  not  seem  to  come  within 
the  class  of  persons  entitled  to  the  aid  of  a  court  of  equity, 
although  in  CampbeU  v.  Leach,  (a)  Lord  C.  J.  De  Grey  said, 
that  such  a  tenant  might  be  deemed  a  purchaser.  The  parties 
in  whose  favour  a -defective  execution  of  a  power  is  supplied 
in  equity  are  wives,  children,  creditors,  and  purchasers,  for 
icakiable  consideration,  which  last  include  lessees  in  common 
fitrming  or  other  leases  paying  a  iair  consideration  by  way 
of  rent  or  fine,  or  improving  the  premises.  An  opinion,  says  Mr. 
Sugden,  has  very  generally  prevailed  in  the  profession,  tba^  as 
Mr.  Powell  expref«es  it,  ^^  the  lessee  under  the  power  must 
stand  or  fidl  by  that  title  only ;  and  if  that  wiU  not  bear  him 
through  as  effectually  made  under  a  complete  and  perfect  execu- 
tion of  the  power,  the  righl  of  the  remainderman  to  possess  the 
estate  free  from  the  lease  will  take  place  of  the  right  of  the  lessee 
as  superior  to  it."  For  in  this  case  the  lessee  has  no  claim  to  any 
equitable  interposition  in  bis  fiivour ;  and  this  opinion  seems^  at 
first  view,  to  derive  aupport  from  Temple  V'  Baltinglass,  (ft) 
where  a  hill  filed  to  supply  a  defective  execution  pf  a  power  to 
make  leases,  which  had  been  held  void  at  law,  was  dismissed  with 
costs :  but  there  appears  to  have  been  great  laches  on  the  part  of 
the  tenant,  and  some  of  the  leases  were  not  authoriased  to  be 
leased  by  the  rpower.  (c)  On  the  other  hand^  in  a  case  in  1098, 
the  M.  of  the  R.  took  this  distinction,  that  where  a  lease  is  made 
purely  voluntary,  and  no  provision  for  a  child,  there,  if  a  lease  be 
not  good  at  law,  it  shall  never  be  made  good  in  equity.  But  if  a 
lease  be  made  to  a  tenant  at  rack  rent  without  fine,  whicb  is  vQ' 
luntarjfy(d)  yet  if  the  tenant  hath  been  at  any  considerable  expense 
in  building  or  improving,  there  the  Court  will  supply  the  de- 
fective execution, and  otherwise  not.(e)  Now,  from  this,  it  is  clear 
that  the  M.  of  the  R.  was  of  opinion,  that  where  the  lessee  was  in 

(z)  Shannon  v.  Bnidstreel»  1  Sch.  &         (c)  Doe  v.  Sandfaam,  1 T.  E.  705. 

Lef.  52.  Sandham  v,  Medwin,  Bxch.  March  Si 

(a)  Ambl.  740.  1789.  MS.  same  point 
(fr)  Finch.  S75.     See  also  Doe  d.         (d)  SubmodOQulj.  Soe  anltf  p.  93. 

BUb  V.  Sandham,  1 T.  R.  706.  {e)  Anon.  2  Fnssm.  224. 
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the  nature  of  a  purchaser,  he  should  be  helped  against  a  defectiire 
execution  of  a  power.  There  appears  to  be  no  ground,  continues 
Mr.  Sugden,  for  aiding  a  defect  in  favour  of  a  mere  tenant  at 
rack  rent,  although  holding  under  a  lease ;  much  less  can  the.  re- 
lief be  affofded  to  a  tenant  from  year  to  year,  holding  under  a 
parol,  or  even  a  written  contract.  The  part  performance  of  the 
agreement  by  taking  possession,  &c.  is  not  material ;  because, 
even  if  an  actual  lease  had  been  granted,  the  defect  in  it 
could  not  have  been  supplied.  The  lessee  paying  the  full  value 
for  the  estfite,  and  that  only  during  his  occupation  of  it,  cannot, 
according  to  Mr.  Sugden,  be  put  on  the  footing  of  a  purchaser 
who  would  sustain  an  actual  loss,  if  equity  were  not  to  interpose 
his  aid ;  but  where  the  lessee  has  expended  money  on  the  estate, 
be  then,  says  Mr.  Sugden,  becomes  a  purchaser  of  the  interest 
granted  to  him,  and  may  well  be  entitled  to  the  aid  of  equity. 
This  doctrine,  however,  is  not  convincing;  and  raises  a  distinction 
which  is  by  no  means  either  solid  or  consonant  with  the  liberal 
construction  which  the  law  has  imposed  on  the  term  ^^  purchaser" 
in  other  cases;  especially  wiUi  reference  to  voluntary  conveyances 
tinder  the  statutes  of  Elizabeth.  The  term  actual  loss  is  also  am- 
biguous; since,  in  all  cases  of  farming  leases,  the  contract  can 
never  be  considered  to  be  made  without  consideration,  although 
no  fine  is  paid;  and  we  must  suppose  a  mutuality  where  there  is 
no  favour  or  bounty  intended. 

An  instrument  executed  by  a  smaller  number  of  persons  than 
required  by  the  power  is  good  in  equity  against  those  executing,  (e) 
in  Campbell  v.  Leach,  (/)  under  a  power  to  lease  in  possession, 
a  new  lease  was  granted  to  a  person  during  the  continuance  of  a 
former  lease  to  him  and  another.    The  former  lease  was  aban- 

m 

doned  :  but  not  surrendered.  It  was  admitted  that  the  new  lease 
was  bad  at  law,  and  it  was  doubtful  whether  the  best  rent  was  re« 
eerved.  The  bill  was  filed  to  supply  the  defect  against  the  re- 
mainder-man, by  the  lessee,  who  had  been  at  great  expense.  In 
this  case.  Lord  Bathurst,  assisted  by  Lord  C.  B.  Smythe  and 
Lord  C.  J.  De  Grey,  reversed  a  decree  at  the  Rolls  against  the 
lessee,  and  directed  an  issue  to  try  whether  the  rent  was  the  best 
that  could  be  gotten. 


(«)  Wilkie  V,  Holmes,  cited  1  Scb.         (/)  AmU.  740.    Su^d.  Pow.  App. 
ft  Lef.  60.  No.  14.  Sd  edit 
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In  none  of  (he  cases  in  equity  has  the  intention  of  the  person 
creating^  the  power  ever  been  defeated.  If  the  power  be  given  to 
be  executed  by  deed,  to  •him  it  is  immaterial  whether  it  be  exe* 
cuted  by  deed  or  will :  if  three  witnesses  be  required,  it  is  unim^ 
portant  whether  it  be  executed  in  the  presence  of  three  or  two, 
so  that  the  interest  created  is  authorized  by  the  power.  But 
equity  cannot  uphold  an  act  which  would  defeat  the  intention  of 
the  person  creating  the  power.  <§*) 

It  is  said  to  have  been  several  times  determined  in  equity  that 
if  one,  having  a  power  to  lease  for  ten  years,  makes  a  lease  for 
twenty,  such  a  lease  is  good  for  ten  years.     But  it  may  be 
doobted  whether  such  a  lease  could  bo  supported  in  equity  in  the 
present  day,  unless  it  be  made  in  favour  of  persons  who  are  pe« 
culiarly  the  objects  of  the  protection  of  a  court  of  equity,  namely, 
creditors  or  purchasers  for  valuable  consideration  without  no- 
tice. (A)    On  this  principle,  where  a  person  having  a  power  to 
make  leases  for  twenty-one  years  in  possession  made  a  lease  for 
twenty-one  years  to  begin  «t  a  future  day,  it  was  supported  in 
equity,  because  it  was  in  trust  for  the  payment  of  debts,  (t) 
'    In  the  case  of  Gooding  v.  Gt>oding,  (k)  a  man  made  a  voluntary 
settlement  on  his  son  for  life,  with  remainder  to  his  son's  first 
and  other  sons  in  tail,  with  a  power  to  his  son  to  make  a  lease  in 
possession  for  ninety-nine  years,  determinable  on  three  lives :  the 
son  having  made  a  lease  to  his  fether  in  trnst  for  one  of  his 
younger  children,  not  pursuant  to  the  power,  it  was  never- 
tl^eless  decreed  good,  and  taken  to  be  a  tease  made  by  the  fiither 
after  a  voluntary  settlement.    But  this  seems  to  come  Within  the 
principle  laid  down  by  Lord  Nottingham,  in  Saj^e  v.  Freeland.  (/) 
-Where  he  declared  that  there  was  a  great  difierence  between  a 
power  which  one  reserved  of  disposing  of  his  ownestate,  which, 
ifaerefore,  deserved  all  the  favour  imaginable  in  expounding  it; 
ttnd  a  power  created  in  favour  of  one  who  is  not  the  owner  of  the 
estate,  which,  inasmuch  as  it  tended  to  chai^  the  interest  of  a 
•third  person,  ought  to  have  the  strictest  construction.    The  case 
of  Gooding  v.  Gooding  is  not  precisely  the  case  of  one  reserving 
«  power  to  dispose  of  his  own  estate :  but  the  father  was  privy  to 

(g)  Sugd.  Pow.  369.  3d  edit.  10.    Edl'm  o.  Baitely,  8  Lev.  152. 

(A)  Wilkie  v.  Holmes,  I  Dick.  165.         {k)  I  Eq.Ca.  Abr.  348. 
Campbell  v.  Leach»  Amb.  740.  (/)  %  Ventr.  350. 

(i)  Pollard  v.  OreenYilU  1  Ch«  Ca. 
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tb^  mciciag  of  the  lease,  and  had  notice  that  it  was  not  pursuant 
to  tl^  power  which  he  himself  had  created,  (m)  The  distinction, 
however,  here  mentioned,  is  said  by  Mr.  Sugden  to  be  now  ex- 
ploded, (n) 

Whc^e  both  ^he  tenant  for  life  and  the  remainderman  are  vo- 
lunteers, and  equally  the  object  of  the  bounty  of  the  person  creat- 
ing th^  power,  the  execution  of  it  must  be  taken  strictly,  because 
it  cannot  be  the  intention  of  the  grantor  to  favour  one  party  more 
than  the  other :  but  where  the  execution  of  the  power  goes  in 
diminution  of  the  Interest  of  a  third  person  who  comes  in  for 
valuable  conuderation,  it  is  still  more  deserving  of  a  rigid  con- 
struction. Nor  does  it  appear  that  a  court  of  equity  will  make  any 
differeqce  where  the  person  claiming  under  the  power  is  a  pur- 
chaser for  valuable  consideration,  if  the  other  happen  to  be  so 
too.  (o)    . 

If  tenapt  forUfe,  without  aqy  authority,  make  a  lefise  for  years, 
and  afber  j^s  d^^tbtb^  tenant  pay  rent  to  the  remaindefman  for  seve- 
ral years,  theiease  isfievei^thf^ess  void ;  e^cially  if  the  remainder- 
man be  ignorant  of  .bis  rights.<2i|)  It  is  said,  however,  (9)  to  be 
the  course  of  the  Coujrtpf  4G!bfuipefy,  tjbs^t  where  a  tenant  for  life, 
without ^imthprity,  pakes  a  jease  |br  years,  and  the  lessees  appre- 
hen<iHDg  (tl^tt  the  les^  has  a  power  to  make  such  a  lease  certain^ 
lay  out  grefit  sums  ^i  iinprovement,  and  ,he  \n  reversion  stands  by 
and  lets  them  go  on  without  giving  notice  that  the  lessor  was  only 
t^mii^t  for  life,  the  Court  <pf  Chancery  has  in  such  a  case  decreed 
t^e  Jlessee^  the  remainder  qf  4lie  terra  after  the  death,  of  the  tenant 
<i}r  )jfej  pr,  more  properly,  the  Court  has  decreed  a  new  lease  for 
^be  romaUider  of  the  term :  for  by  the  death  of  tenant  for  life 
the  oiid, lease  is  absolutely  void,  and  neither  a  court  of  law  nor  a 
court  of  eqnity  can  revive  it. 

It  is  ao  ground  for  relief  in  equity  that  the  party  intended  to 
exercise  his  power,  but  was  prevented  by  sudden  death;  (r)  But, 
in  laying  downf  this  rule,  a  distinction  should  be  made  between 
mere  powers,  and  powers  in  the  nature  of  trusts.    Powers  are 

(«)  Anon.  8Freem.8«5«  Fothergill  Dougl.  5S. 

V.  Fothergill,  ibid.  257.  (q)  Anon.  Bunb.  63. 

(«)  See  Sogd.  Pow.  667.  Sd  edit  (r)  Pigott  r.  Penrice,  Com.  «50. 

(9)  Evelyn  v.  Evelyn,  2  P.  Wms.  Holmes  v.  Coghill,   7  Ves.  499.    \2 

€69.  Tes.  206.    Hizon  v.  Oliver,  IS  Tes. 

ip)  Doe  d.   Simpson  v.  Butcler,  tl4. 

k2 
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never  imperative ;  they  leave  the  act  to  be  done  at  the  will  of  the 
donee :  trusts  are  always  imperative,  and  are  obligatory  upon  the 
conscience  of  the  party  intrusted.  Powers  are  in  the  nature  of 
trusts  when  a  man  is  invested  with  a  trust  to  be  effected  by  the 
execution  of  a  power  given  to  him,  which  is  in  that  case  impera- 
tive ;  and  if  he  refuse  to  execute  it,  or  die  without  having  exe- 
cuted it,  equity  will  carry  the  trust  into  execution  at  the  expense 
of  the  remainderman,  and  without  any  regard  to  the  person  in 
whose  favour  it  is  to  be  executed  being  a  volunteer,  and  not  a 
purchaser,  creditor^  or  child,  (s)  The  question  whether  a  power 
is  simply  such^  or  a  power  in  the  nature  of  a  trust,  frequently 
arises  on  a  power  to  appoint  to  children.  There  are  no  cases 
which  illustrate  directly  this  part  of  the  subject :  the  case  of 
Brown  v*  Higgs  (/)  may,  however,  be  now  mentioned,  although 
it  seems  strictly  to  belong  to  a  future  part  of  the  present  treatise. 
A  leasehold  estate  was  bequeathed  to  A.;  and,  after  directing  him 

m 

to  pay  certain  sums,  the  testator  empowered  him  to  employ  the 
residue  of  the  rent  ^^  to  such  children  of  my  nephew  Samuel 
Brown,  as  the  said  A.  shall  thia|e  most  deserving,  and  will  make 
the  best  use  of  it.''  This  was  considered,  in  default  of  appoint- 
ment,  as  a  trust  for  all  the  children.  This  decree  was  affirmed  by 
Lord  Alvanley,  M.  R.  on  a  rehearing,  (ti)  and  also  by  Lord 
Eldon,  on  appeal;  (x)  and  has  since  been  confirmed  in  the  House 
of  Lords.  Xy) 

It  holds  generally  true^  that  a  power  to  create  leases,  or  any 
other  estate  to  take  effect  in  possession,  will  control  and  over- 
reach all  the  estates  in  the  settlement.  Thus,  where  (x)  lands 
were  settled  on  A.  for  life,  then  to  trustees  for  a  term  upon  such 
trusts  as  A.  should  direct,  and  then  to  uses  in  strict  settlement, 
with  a  power  of  leasing  to  A.,  and  he  executed  his  power  of 
leasing  after  declaring  the  trust  of  the  term  for  creditors :  the 
lease  was  held  to  be  prior  to  the  trust  for  creditors,  because  the 
term  was  originally  subject  to  the  power,  (a)  The  moment  the 
power  is  executed,  the  eMate  created  takes  effect  as  if  it  had  been 
in  the  original  deed.    Where  several  powers  have  been  given  by 

(•)  See  Sugd.  Fow.  S9S.  Sd  edit.  (y)  See  Sugd.  Pow.  S96.  Sd  edit 

Brown  v.  Higgs,  4  Ves.  708.  {t)  Talbot  v.  Tipper,  Skina.  427. 

(I)  Supra.  (a)  See  Beale  v.  Beale,  1  P.  Wms. 

(tt)  5  Ves.  495.  944.    Moslej  v.  Mosley,  5  Ves.  Jan. 

(jt)  6  Ves.  661.  S48. 
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the  same  deed,  and  two  or  more  have  been  executed,  and  no  pro-> 
▼ision  has  been  made  in  regard  to  their  priorities,  the  intention  of 
the  settlement  and  the  object  of  the  powers  must  be  the  best 
guides  to  the  construction.  But  it  is  usual  in  the  settlement  to 
provide  for  the  priority  of  the  several  powers  contained  in  it.  (b) 


The  following  general   observations  may  be.  here  inserted. 
Where  leases  are  absolutely  void  against  the  remainder-map 
or  reversioner,  the  assignees  of  the  reversion  are  entitled  to 
the  same  benefit  as  the  assignors:  but  the  right  of  election 
as  to  voidable  leases   cannot   be    transferred.     Therefore  the 
better  opinion  seems  to  be,  that  the  wife,  by  joining  in  a  fine  of 
the  reversion  before  her  time  oF  election  comes,  destroys  hec 
power  of  avoiding  a  lease  made  of  her  estate  during  the  cover- 
ture; and  the  fine  cannot  transfer  a  similar  power  to  the  conusee, 
because  the  wife's  power  was  in  action,  and  peculiar  to  her  by 
reason  of  the  coverture,  (c)     So  if  the  issue  in  tail  after  the  death 
of  his  ancestor  aliens  before  entry,  or  receipt  of  rent,  the  alienee 
has  no  power  of  avoiding  the  lease,  because  it  was  only  voidable 
by  the  entry  of  the  issue,  (d)    But  where  tenant  in  tail  makes  a 
lease  to  commence  infuluro^  and  his  issue  aliens  by  fine  or  feoff- 
ment before  its  commencement,  it  is  said  that  the  election  to  af- 
firm is  transferred  to  the  feoffee  or  conusee :   and  the  reason 
given  is,  that  such  right  of  election  gives  neither  a  right  of  entry, 
nor  a  right  of  action  ;  which  can  only  be  understood  of  that  kind 
of  conclusion  which  has  been  already  mentioned,  (e)    If  a  tenant 
in  tail,  with  reversion  to  himself  in  fee,  after  having  made  a 
lease  for  life  or  years,  levies  a  fine;  the  conusee  cannot  avoid  the 
lease;  because  the  lease  was  a  charge  both  on  the  estate  tail  and 
the  reversion  ;  and  the  efiect  of  the  fine  is  to  let  in  the  charges 
upon  the  reversion,  {e) 

Where  leases  are  voidable  only,  they  may  be  sometimes  void  as 
to  particular  persons,  and  yet  not  lose  their  voidable  of  affirmable 


Sanders  on  Uses,  158.  162.  Sd  {d)  Dy.  51.  b.     1  Roil.  Rep.  40S. 

edit.  3  Leon.  156.    8  Bulstr.  46.  4  Mod.  5. 

(c)  Cadee  v.  Oliver,  3  Leon.  153.  Crocker  r.  Kehey,  W.  Jon.  60. 

€ro.  Eliz.  158.    Adjourned  according  (e)  Anle^   Opey    r.  Thomasins,    I 

to  both  reports.    Harvey  v.  Thomas,  Sid.  260. 

Cro.  Bliz.  816. '  (/)  Symonds  v.  Cudmore,  4  Mod.  1. 
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natare.  If  a  bishops  for  instence,  makes  A  lease  for  years  at  the 
commoD  law^  the  king,  during  tke  time  the  temporalties  are  io 
his  hands,  maj  avoid  the  lease ;  and  yet  the  successor  after  the 
restoration  of  them  may  affirm  and  re-establish  it(/)  So  where  the 
ivife  of  tenant  in  tail  is  endowed  of  the  land  demised,  arthough  she 
may  ayoid  a  lease  made  by  her  husband  during  coverture^  the 
issue  in  tail  by  acceptance  of  rent  and  waiver  of  the  possession  may 
set  it  up  again  after  her  death*  So  if  tenant  in  tail  make  a 
lease  for  years,  and  dies,  leaving  his  wife  privement  ensienty  but 
leaving  no  other  issue,  and  the  donor  enters,  and  after  the  birth  of 
a  son  the  lessee  re-enters,  the  issue  at  full  age  may  affirm  or  avoid 
the  lease,  (g)  But  if  the  avoidance  is  once  made  by  one  who  has 
the  whole  inheritance  or  fee  simple  in  him,  it  is  defeated  to  all  in- 
tents and  purposes,  and  never  can  be  revived,  (h) 

Acceptance  of  rent  is  one  of  the  ways  in  which  such  voidable 
leases  may  be  affirmed :  but  there  are  many  other  ways  in  which 
acquiescence  may  be  shewn.  If  a  lease  be  made  for  life  with  re- 
mainder for  life  to  another,  acceptance  of  rent  from  tenant  for  life 
will  affirm  the  remainder  over,  (r)  If  the  election  is  made  to  avotd^ 
it  must  be  done  by  entry  where  the  lease  is  of  corporeal  heredita- 
Bients^  and  by  claim  where  it  is  of  incorporeal.  (J) 

Where  (k)  a  bishop's  bailiff  mentioned  generally  that  there  were 
rents  in  arrear,  and  was  directed  to  collect  them ,  and  amongst  the 
rest  collected  the  rent  on  a  voidable  lease,  and  paid  all  the  rents 
over  to  the  bishop  without  aoy  particular  notice,  it  was  held  tifM 
the  bishop  was  bound  by  the  acceptance :  but  acceptance  by  flm 
bishop  before  restitution  of  the  temporalties,  is'itot  binding; 
because  till  then  be  is  not  bishop.  (/)  A  distinction  lander  this 
bead  has  been  made  between  leases  for  lives  of  things  lying  in 
grant,  and  leases  for  years.  It  has  been  said  that  the  !atter  may  be 
confirmed  by  acceptance  of  rent  by  the  successoi:,  bdt  the  former 
not :  the  reason  given  is  that  no  distress  can  be  made,  '^nd  for- 
merly no  debt  lay  upon  a  freehold  lease  during  its  continuance,  (m) 

(f)  Co.  Litt  46.  a.    Bar!  of  Bed-         (0  Geoffiey  v.  Coite,  1  Leon.  S43« 
ford's  case,  7  Rep.  7.b.  Litt.  s.  521. 

(g)  Godb.  325,  (j)  Bac.  Abr.  Lease.  H.  2,  S. 

(h)  Wootton  v.  Hele,  1  Mod.  891.  (Ar)  Wheeler  v.  Danby,  cited  Cro- 

Goodright  d.  Carter  v.  Strahan,  Cowp.  Car.  95. 

803.    4  Yin.  Abr.  101.    Bac.    Abr.  (/)  Bp.  of  Oxford's  ca8e,Talm.  174. 

Lease.  D.  3.  (m)Rickinanv.6arth,Cro.Jac.l73» 
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So  a  lease  made  by  a  corporation  aggregate,  contrary  to  the  re- 
strictive statutes  of  Elizabeth,  is  not  confirmed  by  acceptance  q( 
rent  by  the  succeeding  dean  or  other  head.  A  confirmation  by 
deed  ef  the  whole  corporation  might  probably  be  deemed 
food.  («) 

Although  all  leases  by  tenants  for  life  or  years  fall  off  absolutely 
aAer  the  determination  of  the  estate  of  the  lessor,  yet,  during  th0 
existence  of  the  estate  of  the  lessor,  they  are  capable  of  confirm- 
ation :  but  since  during  that  time  they  are  neither  void  nor  void- 
able, something  more  than  a  bare  assent  of  the  remainderman  or 
reversioner  is  n'ecessary,  bcjcaose  there  can  be  no  relation  existing 
between  him  and  the  lessee.  The  confirmation  therefore  must  te 
by  deed  :  it  must  however  be  clear  that  the  party  confirming  is 
fully  acquainted  with  bis  rights  ;  that  he  knew  the  lease  was  im- 
peachable; and  that  under  no  influence  he  freely  and  spout- 
taneously  executed  the  deed,  (o) 


It  has  been  already  observed  that  a  common  law  lease  of  a  copy- 
hold estate  by  the  copyholder  without  licence  is  a  cause  of  for- 
feiture in  all  cases  except  in  that  of  an  in&nt.  The  estate  of  a  feme 
covert  is  entitled  to  similar  protection  ;  and  therefore,  although 
a  lease  at  the  common  law  of  her  copybotd  lands  by  her  husband 
is  a  cause  of  forfeiture  -ddring  the  coverture,  after  that  is  detef- 
mioed  the  wife  or  her  heirs  may  enter  and  avoid  the  forfeiture 
because  the  fiusband  cdtdd  not  forfeit  more  than  be  could  grant, 
which  was  for  His  own  life,  (p)  But  if  the  widow  affirm  the  lease 
after  her  hilsbaihl's  dedfb,  this  will  occasion  a  forfeiture. 

If  a  copyholder  makes  a  lease  so  as  to  incur  a  forfeiture,  and  the 
lord  dies  before  entry  and  seizure,  the  cause  of  forfeiture  does  hot 
descend  to  the  heir !  (q)  nehher  can  the  remainderman  or  reveT' 
"sioner  take  advantage  of  if,  because  the  cause  of  'forfeiture  was 
before  their  time.  So  also  if  there  are  two  coparceners  of  a 
mdnor,  and  aft^r  a  lease  withoutlicence  one  dies>  the  survivor  and 
the  heir  cannot  enter ;  nor  can  the  survivor  enter  for  ber  moiety; 

(n)  Msffd.  Coll.  case,  1 1  Rep.  70.  Bead  t?.  Chaloaer,  Cro.  Eliz.  149. 

{»)  Upche  Vs  Brian,    1  Ball  and  (9)  Palm.  41S.     l  Mod.  SCO.    I 

Beatty  330.  Bulstr.  190.    S  Sid.  8.    1  $alk.  186. 
(p)  Savern  v.  Smith,  Cro.  Car.  7. 
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for  both  coparceners  make  but  one  heir,  and  the  forfeiture  cannot 
be  divided,  (r) 

If  the  lord  after  such  a  lease  makes  a  feoffment  or  a  lease  for 
years  of  the  freehold  of  the  copyhold  estate  to  another,  the  feoflee 
or  lessee  cannot  take  advantage  of  the  forfeiture ;  for  the  feo& 
ment  or  lease  by  the  lord  before  entry  is  an  assent  in  the  nature  of 
a  confirmation  of  the  copyholder's  lease,  (s)  So  acceptance  of  rent 
or  any  other  act  of  acquiescence  on  the  art  of  the  lord,  with 
notice  of  forfeiture,  will  be  a  confirmation,  though  subsequent  to 
the  lease.  (/) 

A  licence,  as  has  been  before  observed,  is  merely  a  dispensation 
of  forfeiture ;  and  this  dispensation,  if  good  for  one  moment,  is  a 
dispensation  for  ever :  a  licence,  therefore,  may  be  always  granted 
by  the  lord  for  the  time  being,  although  he  should  be  only  tenant 
at  will,  (u) 

According  to  Lord  Coke,  (x)  a  steward  of  a  manor  cannot  viriuie 
officii  grant  a  licence,  though  in  full  court,  and  in  the  name  of  the 
lord;  there  must  be  express  words  in  his  patent  to  enable  him  to 
Ao  so,  or  a  special  authority  from  the  lord,  or  a  particular  custom* 
This  doctrine  is  also  adopted  by  Gilbert  in  his  Treatise  of 
Tenures :  (y)  but,  according  to  Mr.  Watkins,  granting  the  law  to 
be  with  Lord  Coke,  any  act  of  the  lord,  or  even  tacit  acquiescence 
on  his  part  after  the  grant  of  such  a  licence  by  the  steward,  with 
notice,  would  amount  to  a  confirmation,  as  if  the  lord  signed  the 
court  book  in  which  an  entry  of  the  licence  had  been  made,  or 
received  the  fee^  on  the  licence,  or  any  similar  circumstance. 
Besides,  adds  Mr.  Watkins,  the  copyholder  applying  for  such 
licence  in  full  court  is  surely  not  obliged  to  crave  oyer  of  the 
steward's  appointment,  (z) 

The  lord  may  grant  a  licence  on  a  condition  precedent,  as  it 
wIU  not  operate  as  a  licence  till  the  performance  of  the  condition : 
bnt  he  cannot  grant  a  licence  on  a  condition  subsequent,  as  he 
gives  nothing,  but  only  dispenses  with  the  forfeiture.  The  con- 
dition would  be  annexed  to  another*s  estate ;  because  the  estate 
passes  from  the  copyholder,  and  this  the  lord  has  no  authority  to 

(r)  Anon.  1  Freem.  516.  (x)  Co.  Copyh.  s.  44.  tr.  100, 

(<)Pennt;.Merival,  Owen63.  Corn-  (y)  Gilb. Ten.  SSS.  KMch^Sb  eonira . 

wallis^s  case,  2  Ventr.  38.  (z)  Watkins'  Copyh.  Licence,  note 

(0  1  Kcb.  15.  Per  Twisden,  J.  ad  locum. 
(tf)  Watkins  on  Copyh.  tit  Licence. 
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do,  (a)  So  neither  can  the  lord  dispense  with  a  condition  annexed 
to  another's  estate :  therefore  if  the  lord  licenses  a  tenant  in  tail 
of  a  copyhold  to  demise  for  years,  a  lease  by  tenant  in  tail  accord- 
ingly will  not  bind  the  issue  in  tail ;  for  a  licence  is  only  a  dis* 
pensation  as  to  the  lord,  and  passes  no  estate,  (b) 

If  the  lord  enter  into  an  agreement  to  grant  a  licence,  equity 
will  compel  him  to  perform  it.  (c)  So  a  custom  that,  on  the  paj- 
ment  of  ten  years'  rent,  the  lord  should  license  for  ninety-nine 
years,  and  in  case  he  should  refuse  that  the  tenant  might  lease 
without  licence,  has  been  held  a  good  custom,  (d) 

As  a  licence  is- an  express  authority  from  the  lord  to  do  a  par- 
ticular act,  it  must  not  only  be  executed  in  his  lifetime,  or  during 
the  continuance  of  his  estate  in  the  manor ;  but  the  terms  of  the 
licence  must  be  strictlypursued.  If  therefore  the  copyholder  having 
a  licence  to  lease  from  Michaelmas  last  demises  from  Christmas 
next ;  this  lease  will  not  be  authorized  by  the  licence,  (e)  So  if 
a  copyholder  in  fee  have  a  licence  to  demise  for  years,  if  he  so  long 
live,  a  demise  for  years  absolutely  is  not  good  :  but  if  he  were 
tenant  for  life  only,  it  would  be  otherwise,  because  the  condition 
would  be  implied,  as  the  lease  could  endure  no  longer  than  his 
life.  (/)  So  if  the  copyholder  has  a  licence  to  lease,  which  he  exe- 
cutes accordingly ;  a  concurrent  lease  would  be  a  cause  of  for- 
feiture, because  the  licence  is  satisfied  by  the  first  lease,  (g)  In 
all  these  cases  forfeiture  is  the  consequence  of  a  deviation  from 
the  licence ;  but  if  the  licence  is  for  five  years,  he  may  lease  for 
three  or  any  less  term  than  his  licence  specifies.  (A) 

A  licence  expires  with  the  lord's  estate  who  grants  it :  all  acts 
therefore  done  in  pursuance  of  it  have  no  validity  beyond  that 
time ;  and  leases  made  under  it  consequently  are  void  against  t&e 
succeeding  lord.(i)  But  since  the  lease  is  a  common  law  interest, 
it  may  endure  even  longer  than  the  estate  of  the  copyholder  him- 
self; for  in  the  case  of  an  escheat  the  lease  is  good  against  the 

<«)Popb.  106.  (/)  Hmddon  v.  Arrowsmith,  Gro. 

(b)  Kiicb.  84.  Eliz.  461.  Worledge  v.  Beabury,  Cro. 

(c)  Huogerford  v,  Austen,  Nels.  Ch.      Jac.  436. 

Rep.  49.  (g)  Moor.  184.  pi.  SSO. 

(^  Grove  v.  Bridge,  cited  8  Keb.  •     {h)  Cro.  Jac  436. 
344.  (0  Petty  v.  Evans,  1  Roll.  Abr.  511. 

(e)  Jackson  v.  Nealci  Cro.  Eliz.  395,     M unifas  v«  Baker,  1  Keb.  S5« 
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loid  wlio  granted  the  liceope^  though  void  against  him  ia  the  re- 
nainderman  or  nerenioQ*  (t) 


With  respect  to  charity  leases  where  trustees  have  usually  the 
legal  fee,  no  precise  rule  can  be  laid  down  as  to  the  mode  in  which 
they  should  be  made.    Trustees  of  charity  estates  may  make  leases 
for  anj  number  of  years :  but  if  they  are  unreasonably  long  with- 
out any  circumstances  to  shew  that  they  were  made  in  the  fair 
management  of  the  estate,  and  for  the  benefit  of  the  charity,  they 
will  be  set  aside  by  the  Court  of  Chancery  as  a  breach  of  trust. 
It  has  been  determined,  therefore,  that  the  trustees  of  a  charity 
cannot  make  a  mere  husbandry  lease  for  ninety-nine  years  upon 
terms  and  at  a  rent  adapted  to  a  lease  for  twenty-one  years,  and 
not  improvable  or  capable  of  increase  during  the  whole  of  that 
term.  (0     So  as  to  a  building  lease,  a  lease  for  nine  hundred 
and  ninety-nine  years,  upon  terms  adapted  to  a  lease  for  ninety- 
nine  years,  has  been  considered  a  breach  of  trust,  (m)     Sir 
W.  D.  Evans  observes  on  this  doctrine,  that  in  Lancashire  it  is 
not  very  usual  to  take  land  for  building,  except  on  a  convey- 
ance in  fee  or  an  interest  equivalent  to  the  fee,  and  the  rents 
are  generally  the  same  from  the  beginning  to  the  end.     With 
respect  to  building  leases,  he  also  makes  a  query,  whether  a 
contract   is   so  clearly  objectionable  for  not  providing  for  an 
increase  of  rent  from  time  to  time  ?    It  Is  certain  that  for  a 
long  time  there  has  been  a  general  increase  in  the  rate  of  land, 
which  arises  from  a  gradual  depreciation  in  the  nominal  rate  of 
money;  but  that  is  an  increase  which  has  arisen  in  a  great  measure 
from  adventitious  circumstances,  and  very  much  influenced  by 
political  causes }  the  nature  and  extent  of  which  areindch-  befyond 
the  reach  of  previous  calculation.    In  other  respects  the  increase 
of  the  value  of  property  has  depended  very  much  oh  local  circum- 
stances :  but  when  no  accidental  circumstances  intervene,  a  pro* 
perty,  of  which  the  material  part  consists  in  buildings,  must  be  o( 
much  less  intrinsic  value  at  the  end  of  a  long  lease  than  at  the 
commencement. 

{k)  Tomer  v.  Hodges,  Hutt  101.  («i)  The  Attomey-genend  r.  6reeo» 

Co.  Coph.  s.  34.  it:  72.  6  Ves.  458.     The  Attomey-genenil  ». 

(0  The  Atlomey-general  t;*  Owen,  Griffith,  IS  Ves.  565. 
10  Ve&  555. 
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A  lease  of  a  charity  estate  for  eighty  years  has  been  supported 
as  to  the  iaterest  of  a  sub-lessee,  where  it  appeared  that  he  had 
given  a  fitir  consideration  and  withoat  notice,  except  that  the  piie^' 
mises  were  part  oit  h  charity  estate;  and  as  to  the  original  lea6#  ffii 
idqniry  was  directed  wliethef  it  was  reasonable,  (n)  It  will  fbtloW 
from  this  case,  that  where  there  are  under-lesseesr  notice  that  thu 
estate  is  a  charity  estate,  is  not  sufficient  notice  that  the  6riginal 
lease  is  a  breach  of  trust.  The  possession  therefore  of  defiTativ^ 
lessees  is  seldom  disturbed,  because  they  are  in  general  innocent 
purchasers ;  and  indeed  there  is  not  the  same  probability  that  their 
leases  shobld  have  been  obtained  at  an  nnderralue. 

That  a  lease  of  a  charity  estate  may  be  set  aside  for  under- 
value, if  considerable,  is  a  point  on  which  the  decisions  leave  no 
doubt,  (o)  But  where  (p)  the  lessee  underlet  the  premises  at  a 
fine  upon  advantageous  terms,  this  circumstance  was  not  con- 
sidered conclusive  evidence  of  the  premises  having  been  originally 
leased  at  an  undervalue.  The  fine  might  be  considered  as  partly 
in  consideration  of  the  good  will  of  a  trade  eetablished  ■  by  th^ 
lessee,  and  partly  of  repairs.  An  inquiry  was  therefore  directed 
to  ascertain  whether  the  rent  was  foir  and  adeqtidle,  distitignishifig 
how  much  of  the  preminm  resulted  from  the  go#d  will  and 
repairs,  and  how  much  from  the  value  of  Ane  lease  above  the  reiit 
reserved  to  the  charity. 

In  the  case  of  the  Attorney-general  v.  Wilson,  (q)  the  tmsteea 
took  a  beneficial  interest,  for  the  lands  WCM  ^iven  tor  the  maaieiw 
and  ushers  of  a  school  for  the  maintenance  of  the  acbocd.  l^iie 
leases  complained  of  were  for  twenty-one  yMrs  at  very  low  rents. 
The  master  of  the  rolls  said  the  short  d«in«i^^f^ the  l^sesww 
immaterial;  but  that  such  leases  were  not' to  be  tnoovfagod'fiii 
two  accounts :  the  trostees  not  doing  their  duty,  and  the  lesseea 
getting  the  lands  at  low  rents.  It  has,  however,  heef  vtatediiK 
the  opinion  of  Lord 'Bldon,(r)  that  jt  does 'QcAineesswaifft^Urw^, 

that  because  a  tenant  bu  got  a  le«se  of4i  Hiarity  ^estkeidk  too  low 

,  ~      •  ... 

fn)  Attoniej-general  t^.  Baokbouw,  (p)  The  Atloiaey  gtnesal  «•'  Mag- 

17  Ves.  S8S.  wood,  18  Yes.  315. 

ip)  Duke's  Ch.  Uses,  43.  67.    The  '  (q)  18  Yes.  619. 

Attorney-general  v.  Lord  Gower,  9  (r)£z  parte  Bkinner,  j^Meriv.Ch. 

Mod.  884.    The  Attorney-general  v.  Ca.  467^ 
Cross,  3  Meriv.  540* 
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H  rent  with  respect  to  its  actual  value,  be  is  tberefore  to  be  turned 
out,  if  it  appears  that  be  himself  has  acted  fiiirly  and  honestly. 
The  only  ground  for  so  dealing  with  him  would  be  some  evidence 
or  presumption  of  collusion,  or  corruption  of  motive.  If  for 
instance  the  tenant  happens  to  be  a  relation  of  the  trustee,  that  is 
a  circumstance  to  create  suspicion.  It  ought  to  be  remembered 
too,  that  the  case  of  a  charity  is  one  in  which  of  all  others  the 
security  of  the  rent  is  the  first  object  to  be  regarded ;  and  therefore 
in  such  cases  the  inadequacy  of  the  rent  reserved  is  less  a  badge 
of  fraud  than  it  would  be  in  almost  any  other  instance.  So,  in 
order  to  set  aside  such  a  lease,  it  is  not  sufficient  to  say  that  the 
mode  of  letting  is  not  the  best  that  might  be  described,  but  it  must 
be  shewn  to  be  so  bad  that  no  person  meaning  to  discharge  his 
trust  fairly  could  have  resorted  to  it.  (s) 

In  Attorney-general  v.  Cross,  (0  speaking  of  the  estimate  of 
witnesses  who  valued  the  estate  in  1816,  as  to  its  value  in  1801 ; 
by  which  it  was  said  that  a  fine  of  1050/.  should  have  been  850/. 
more,  the  master  of  the  rolls  said,  that  it  did  not  appear  that  any 
of  these  witnesses  ever  had  occasion  to  survey  the  farm  with  a 
view  to  a  correct  estimate  of  its  value:  but  in  the  year  1816, 
upon  loose  recollections  they  enter  on  a  computation  of  the  value 
in  J801.  He  could  not  put  that  kind  of  evidence  into  corapeti* 
tion  with  a  survey  made  at  the  time,  for  the  very  purpose  of  ascer« 
taining  what  the  fine  was  that  ought  to  be  required  on  a  new 
lease,  by  a  person  (surveyor  of  the  lessor)  having  no  interest  to 
undervalue  or  diminish  the  fine. 

Where  (u)  a  decree,  pronounced  in  1670,  against  the  trustees  of 
a  charity,  the  impropriate  rectors  and  others  interested  in  the 
application  of  the  funds,  to  which  suit  the  Attorney-general  was 
not  a  party,  had  directed  the  trustees  under  the  indemnity  of  the 
court  to  perform  an  agreement  for  granting  a  lease  of  tithes  for 
980  years  at  a  fixed  pecuniary  rent,  and  the  conveyance  had  been 
executed  and  rent  constantly  paid,  and  the  lands  enjoyed  in  con- 
formity to  the  decree,  the  court  refused  to  set  aside  the  lease  on 
the  information  of  the  attorney-general  at  the  relation  of  the  pre- 

(ff)The  Attorney-general  v.  Cross,  (ii)TheAllorney-geiicralff.  Warren* 
3  Meriv.  540.  2  Swaost.  291. 

(0  UH  iupra. 


in- 
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■  sent  trustees,  against  the  person  claiming  under  the  plaintiff  in  the 

wk  former  suit.   The  bill,  which  was  for  an  account  of  tithes,  did  not 

wm  set  out  the  decree  of  1670 :  but  that  was  set  forth  by  the  answer. 

J  r  V  The  bill  was  dismissed,  but  without  costs.  Length  of  time,  though 

jg^  not  a  bar,  was  certainly  an  obstacle  to  setting  aside  a  contract 

^  made  near  150  years  ago,  and  acted  upon  ever  since :  but  in  this 

■1  case  the  main  feature  was,  that  the  contract  had  been  brought 

,p,  ynder  the  view  of  a  court  of  justice  before  it  had  been  executed; 

and  there  was  no  ground  for  supposing  that  on  that  occasion 
there  was  any  omission  fairly  to  disclose  to  the  court  the  nature  of 
the  contract.  As  to  the  Attorney-general  not  being  a  party,  he 
had  no  interest :  his  office  is  to  see  that  those  who  have  the  legal 
estate  duly  administer  the  property ;  but  he  would  be  no  party  to 
the  conveyance,  the  legal  fee  being  in  the  trustees  who  were  com- 
petent to  convey*  It  would  indeed  have  been  more  fit  had  he 
been  a  party  to  the  suit :  but  if  not,  is  the  decree  a  nullity,  and  to 
be  totally  laid  aside^  the  information  not  seeking  to  impeach  it  on 
that  ground  ? 

By  a  private  act  of  the  1  Geo.  I.  stat.  S.  c.  SI.  the  vicar  of 
Stockton  on  Tees,  with  the  consent  of  the  vestrymen,  was  enabled 
lo  demise  certain  lands  for  such  terms  of  years,  and  under  such 
rents,  reversions,  or  payments,  as  to  him  and  them  should  seem 
meet,  provided  that  the  yearly  rent  to  be  reserved  should  be  the 
highest  that  could  be  obtained.  The  vicar  and  vestrymen  leased 
for  999  years.  It  was  held  that  the  lease  could  not  be  set  aside. 
Neither  was  the  case  analogous  to  charity  leases,  which  were  mere 
matters  of  trust :  because  mere  length  of  time  was  not  sufficient  to 
sel;  aside  a  lease  made  under  a  power  of  an  unlimited  kind,  and 
without  fraud,  (fi)  It  was,  however,  said  by  the  court  in  another 
case,  (9)  that  it  bad  authority  to  control  the  master  and  ushers  ^f 
a  school  in  the  exercise  of  a  power  to  lease  for  31  years  or  three 
lives,  if  it  should  appear  to  be  for  the  benefit  of  the  charity  not  to 
act  upon  the  power. 

If  trustees  in  private  conveyances  have  a  power  to  make  leases, 
and  do  not  pursue  their  power  in  making  them,  such  leases  will 
not  be  permitted  by  a  court  of  equity  to  take  effect  out  of  their 


^M  («)  The  Attorney -general  v.  Moses,         (o)  Ex  parte  Berkhampstead  School, 

'  S  Madd.  Ch.  Ca.  S94.  8  Ves.  &  B.  138. 
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legal  eBfote,  as  agaioti  eeiiui  que  trmlM.  Therefiwe,  where  (a) 
irofitees  had  a  power  to  lease  in  posseaBion  until  cestui  que  truU 
sbonld  attain  twenty-one,  and  they  made  a  lease  in  reversion,  and 
another  lease  after  the  cestui  que  trust  attained  twentj-one,  soch 
leases  were  held  to  be  bad  altogether;  «nd  the  receipt  of  rent  by 
the  cestui  que  trust  for  Several  years  after  he  attained  twenty  •one 
was  held  not  to  operate  as  a  new  agreement^  because  the  cestm 
^ue  trust  was  ignorant  of  the  defects  in  the  lease :  but  as  he  had 
neglected  to  look  into  his  rights,  and  the  lessees  might  have 
expended  money  on  the  premises,  no  ^ccoanit  was  directed  beyond 
the  filing  of  the  bill,  and  no  costs  were  given. 

liastly,  as  toflie  extent  of  the  relief  given  on  setting  aside  leases. 
In  some  cases  where  the  charity  has  been  for  the  benefit  4st  an  in-* 
dividual  bearing  the  character  of  vicar  or  sdioolmaster,  jt  seems  to 
have  been  held  that  the  account  against  the  lessee  should  be  taken 
from  the  commencement  of  fte  interest  of  the  present  incumhent : 
but  there  were  other  circumstances  in  these  cases  which,  will  not 
allow  them  to  be  referred  to  as  afibrding  a  general  rule.  (jr>  In 
some  cases  the  account  has  been  confined  to  the  time  of  filing 
Ihe  information;  or,  if  it  appeared,  to  the  time  of  demand  brfore 
filing  the  information*  (jf)  In  one  case,  (s)  which  came  before 
the  court  upon  an  interlocutory  applioatipn,  a  decree  had  been 
taken  by  deftiilt,  charging  the  lessee  with  silxteen  years*  rent, 
although  he  alleged  that  he  had  not  received  it  from  the  tenuit 
in  possession.  The  defendant  on  a  petition  for  a  rehearing  was 
ordered  to  give  security  for  the  amount  for  which  the  decree 
bad  been  taken,  whi6h  shews  that  it  was  at  least  ddubtful  whether 
be  might  not  be  chargeable  to  that  extent.  The  actual  decision 
of  the  question  does  not  appear.  On  the  other-  hand  regard 
ought  to  be  had  to  the  improvement  of  the  premises,  or  to  the 
surrender  of  a  former  lease  by  which  the  estate  of  the  charity 
may  have  been  benefited,  (a)    But  no  allowance  can  be  made  in 


(w)  Bowes  V.  The  East  London  Water  (%)  Attorney-general  v.  Brook,  IS 

Works,  S  Madd.  Ch.  Ca.  375.  Yes.  836.  496. 

(jr)  The  Attorney-general  v.  Green,  (a)  Attorney-general  v.  Oreen,  t«* 

Attorney-general  r.  Wilson,  supra,  pta.    The  same  o.  Backhouse.    The 

^)  Attorney-general  v.  Owen,   10  same  v.  Griffith. 
Ves.  655. 
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respect  of  paymentis,  by  wliich  tlw  charity  has  not  been  ben^ted : 
for  iBstance^  for  a  payment  for  the  purchase  of  the  lease  from  the 

lessee*  (a) 

'  The  relief  in  most  cases  has  been  without  costs :  but  in  the 
Attorney-general  v.  Griffith  the  lord  chancellor  said  that  he 
should  not  thereafter  be  prevailed  upon  to  refuse  costs  in  any  case 
open  an  informatton  filed  since  the  cases  of  the  Attorney-general 
V.  Green,  and  Attorney-general  v.  Owen. 


II.  We  now  come  to  the  second  main  division  of  this  chapter, 
which  relates  to  the  qualifications  of  lessees. 

Infants  and  married  women  may  accept  leases  under  the 
usual  inconveniences  attending  all  their  purchases.  In  one  case  (b) 
the  Court  is  said  to  have  held  it  to  be  equivocal  whether  a  lease 
made  to  an  inbnt  Was  for  his  benefit  or  not :  but,  since '  it  might 
be  for  his  benefit,  the  lease  was  held  only  voidable  at  his  election 
at  his  full  age.  Where,  however,  a  lease  to  an  infant  is  without 
deed,  he  will,  perhaps,  be  liable  for  use  and  occupation  of  pre- 
mises where  he  resides,  accordmg  to  the  principle  laid  down  by 
Lord  Kenyon  (c)  that  infants  are  liable  for  necessaries :  which 
is  a  relative  term  according  to  their  station  in  life.  So  if  a  lease 
is  made  to  a  baron  and  feme,  she  cannot  disagree  to  it  during 
the  coverture :  (d)  but  if  she  acquiesces  after  her  husband's  death, 
she  will  be  liable  for  all  arrears  of  rent  in  her  husband's  life,  (e) 
It  is  said,  however,  that  if  in  such  a  case  there  are  any  special 
covenants  inserted  in  the  lease,  the  wife  surviving  is  not  bound 
by  them,  although  she  continues  tenant  by  force  of  the  demise,  {f) 
Where  a  iparried  woman  is  entitled  to  property  to  her  separate 
use,  the  cases  seem  not  very  well  agreed  how  far  she  may  become 
liable  in  respect  of  it.  In  general,  however,  she  may  be  con- 
sidered in  equity  a  feme  sole,  in  respect  of  the  charging  or  ap- 
pointing such  property.  If  she,  therefore,  live  apart  from  her 
husband,  she  may  contract  for  the  enjoyment  of  a  house  and  land 
in  respect  of  such  separate  property,  or  any  other  mode  of  sepa- 


(«)  At|orBey<^eaeral    v.     Brooke,  (c)  SceHaodsv.Sbney,  ST.R.  578. 

tufra.  (lO  Bro.  Agreem.  6. 

.    (6)  Ketftey'8  ease,    Cro.  Jac.  S80.  (tf)  1  Soil.  Abr.  340.  fL  S. 

1  Roll.  Abr.  Infants,  K.  3.    Kirtoa  t».  (/)  1  Brownl.  31. 
Sliot,  SBulstr.  S9. 
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rate  maintentnce.  (/)  So  wbere  (g)  a  inarried  woman  having- 
separate  property  agreed  with  the  landlord  to  pay  an  additional 
rent  for  her  hosbaod's  house,  in  consequence  of  having  it  better 
fitted  up,  and  then  died;  the  lords  eonimissioners  dismissed  a 
bill  in  equity  by  the  husband  to  have  the  money  returned,  and  the 
agreement  cancelled. 

The  nature  of  an  in6nt*8  dissent  was  much  discussed  in  a  late 
case,  (h)  The  plaintiff,  an  infant,  entered  into  partnership  with 
an  adult.  The  partners  took  a  lease  of  certain  premises  from  the 
defendant  for  the  purpose  of  their  trade ;  the  premium  for  which 
was  paid  for,  half  by  the  iniant  in  cash,  and  the  other  half  by  bills 
drawn  by  the  defendant,  and  accepted  by  the  infant  in  the  joint 
names  of  himself  and  his  partner.  The  infant,  the  day  after  he 
came  of  age,  dissolved  the  partnership ;  and  four  months  after 
such  dissolution,  the  defendant  sued  the  adult  partner  alone  oh 
one  of  the  bills, — accepted  a  surrender  of  the  lease  from  him, — 
abandoned  his  action,  and  destroyed  the  bills.  The  action  was 
an  action  of  assumpsit  for  the  money  (paid  as  premium  as  above 
mentioned,)  paid  by  the  plaintiff  during  his  infancy  to  the  defend- 
ant. At  the  trial  Park,  J.  was  of  opinion,  that  this  money,  hav* 
ing  been  paid  on  a  partnership  account,  could  not  be  recovered  by 
one  of  those  partners,  on  whose  account  the  payment  was  made : 
but,  independently  of  that,  expressed  himself  to  be  of  opinion  that, 
as  the  lease  was  only  voidable,  the  infant  ought  to  have  avoided  it 
within  a  reasonable  time  after  he  came  of  age.  On  these  grounds 
the  plaintiff  was  nonsuited.  The  case  came  on  before  the  Court 
of  Common  Pleas  to  set  aside  this  nonsuit;  which  was  accord- 
ingly done,  the  Court  holding  that  the  facts  ought  to  have  been 
left  to  the  jury  to  determine  whether  the  defendant  had  not  dis- 
pensed with  formal  notice,  and  disaffirmance  of  the  contract. 
Dallas,  J.  Tn  this  case  some  points  are  clear.  I  agree  that  in 
every  instance  of  a  contract  voidable  only  by  an  infant  coming  of 
age,  the  infant  is  bound  to  give  notice  of  the  disaffirmance  of  such 
contract  in  reasonable  time  :  and  if  the  case  before  the  Court  were 
that  simple  case,  1  should  be  disposed  to  hold,  that  as  the  infant 
had  not  given  express  notice  of  disaffirmance  within  four  months, 
he  had  not  given  notice  of  disaffirmance  in  reasonable  time. 

(f)  See  Stuart  v.  Lord  Kirkwall,  3         (g)  Masters  v.  Fuller,  4  Bro.  Ch. 
Madd.  Ch.  Ca.  387.  Greallejv.Nobie,     Ca.  19. 
3  Madd.  Ch.  Ca.  79.  {h)  Hohnes  v.  Blogg,  8  Tauat  36. 
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If  a  copybolder  accept  a  oommon  law  lease  of  his  estate,  it  is  an 
extingaiAment  oi  his  copyhold  tenure :  bat  if  such  a  lease  be 
made  by  the  lord,  the  lord  will  be  concluded  from  entering  by  his 
own  demise,  (t )  If  a  copyholder  takes  a  lease  of  the  manor,  there 
is  no  extinguishment,  because  the  land  still  remains  grantable  by 
copy.  (*) 

If  the  tenant  in  possession  accept  a  new  lease,  even  from  a 
guardian  in  socage,  either  to  begin  presently  or  at  a  future  time, 
the  first  and  not  the  second  lease  is  void :  for  it  operates  as  a  sur- 
render of  the  first  in  law,  because  he  thereby  admits  a  power  in 
the  reversioner  to  contract  for  the  possession;  and  this  surrender 

and  abeolnte,  although  the  lease  is  to  begin  at  a 


18 


future  time.XO  But  if  the  king  make  a  second  lease  to  the  same 
lesiee,  the  second  lease  is  vmdy  and  does  not  operate  as  a  sur- 
render of  the  first,  (m) 

If  a  lessee  accepts  ft  new  lease  from  the  reversioner,  of  part 
of  the  lands  only,  this  operates  as  a  surrender  only  for  that 
part,  (n)  But  if  he  accepts  a  lease  of  rent,  common,  estovers, 
herbage,  or  the  like  of  the  same  lands,  or  if  he  accept  a  lease  of 
the  same  lands  at  will  only,  it  will  operate  as  a  surrender  of  the 
first  lease,  because  it  is  totally  Inconsistent  with  it.  (o)  In  the 
first  case,  indeed,  the>  difficulty  is  obviated  by  an  apportionment 
of  the  rent,  which  is  allowed  in  such  cases,  because  land  admits 
of  such  an  arrangement :  but  in  the  other  case  the  lessee  is  re- 
lieved from  no  part  of  the  burthen  of  the  former  lease ;  and, 
therefore,  makes  a  gratuitous  render  for  what  he  was  previously 
entitled  to.  But,  if  the  lessee  of  a  manor  takes  a  lease  of  the 
bailiwick  of  the  same  manor,  (p)    Or  a  lessee  of  a  park  take  a 


(0  Line's  case,  SRep,  16.b.  Cartis 
and  CotUe*8  csae,  9  Leon.  79.  Hemd 
r.  Tyler,  18  Mod.  183.  French's  cue, 
4  Rep.  8 1 .  Dunn  v.  Green,  S  P.  Wms. 
10.  Gilb.  Ten.  801.  Walk.  Copyh. 
Bzting.  VoL  L  857. 

(ilr)  French's  case,  «ifpr«.  Co.  Copyh. 
ITt.^  SsT.  .70..  Lee  V.  Boothby,  Cro. 
CMr.58l. 

(I)  Thomson  o.  Trafford,  Poph.  S. 
Bro.  tit.  Lease,  14.  Dy.  SS.b.  Perk.  s. 
617.  8Leoa.S44.  6  Rep.  II.  Hutchins 
V.  Martin,   Cro  Sliz.   e05.  -t  Roll. 


Abr.  495.    Oy.  110.    Shepb.  T.  800. 
Fulmerton  o.    Steward,   Flow.  109. 
Willis  v.Whitewood,  1  Leon.  899.  See 
4 Leon.  lSl.pl.  967. 
(m)  Lane  99. 

(e)  Fish  V.  Campion,  9  Roll.  Abr. 
498.  1  Daav.  Abir.  505.  pi.  5.  509. 
pi.  I. 

(o)  Cro.  Jac.  84.  178.  Cro.  Elix. 
873.  Moor.  680.  Ives  v.  Sams,  Cro. 
Eliz.  591. 

(p)  Gibson  v.  Searle,  Cro.  Jac.  84. 
Gsfe  V.  Peacock,  Noy.  19.  Godb.  153. 
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lease  of  the  ofBce  of  park-keeper,  there  is  no  surrencler^  beeanse 
these  are  distinct  things  which  formed  no  part  of  the  firat  odd- 
tract,  (q) 

It  is  now  settled  that  to  constitute  a  good  surrender  in  laWf  tbia 
second  lease  ought  to  be  a  good  demise  to  pass  an  interest  such  as 
was  intended  by  the  parties :  (r)  but  if  the  lease  is  merely  V9idable9 
or  affected  with  a  condition,  it  will  still  operate  as  an  absolute 
surrender.  (#)  In  the  case,  indeed,  of  Davison  v.  Stanley ;  (O 
the  Court  decided  in  favour  of  the  tenant :  but  it  seenia  to  bare 
done  so  on  the  ground  of  fraud;  for  the  lessor  having,  while  seised 
in  iee,  made  a  lease  for  ninety-nine  years,  afterwards  settled.his 
estate,  and  took  back  an  estate  for  life  only,  with  a  power  of  leas* 
ing ;  he  then  granted  a  second  lease  for  ninetv-nincr  y^ars  to  the 
same  tenant,  which  was  not  according  to  his  power  without  giving 
notice  to  the  tenant  that  his  authority  was  limited :  the  Court, 
therefore,  held  it  no  surrender.  If  the  second  lease  is  to  com* 
mence  on  a  contingent  eventj^  it  will  not  operate  aa  a  aurrender 
till  the  contingency  arrives,  (u) 

There  is  no  authority  in  the  law  that  a  demise  to  the  same  per* 
son  to  whom  the  lessor  has  devised  the  fee»  and  which  is  to  com- 
mence in  the  lifetime  of  the  devisor^  is  a  revocation  of  the  de- 
vise, (v)  In  such  a  case  the  term  would  be  merged  ia  the  in- 
heritance when  the  devise  took  effect :  but  if  the  testator  after 
making  his  will  make  a  lease  to  commence  at  his  death  to  the  de- 
visee, this  will  be  a  revocation  in  toto  of  his  will.(jr)  In  the 
case  cited  the  testator  delivered  the  deed  as  an  escrow,  not  to  be 
delivered  till  his  death  to  the  lessee ;  so  that  it  was  argued  that  the 
lessee  might  have  his  election,  whether  he  would  take  by  the  deed 
or  the  will.  But  the  answer  to  this  argument  is  conclusive:  the 
two  estates  could  not  vest  at  the  same  time ;  for  the  second  de- 
liyery  of  the  deed  had  relation  to  its  delivery  as  an  escrow,  and 
prevented  the  effect  of  the  will,  which  could  not  operate  in  the 
testator's  liretime. 

(q)  Chamberlain's  case,  2  Roll.  Abr.  6  East  86.  Brown  o.  Kiagston,  1  And. 

496.    Zouch  V.  Moor,  Godb.  413.  S3.    Laoe  22. 

(r)  Lloyd  v.  Gregory,  W.  Jon.  406.  (i)  Whitby  v.  Goof h,  Dy.  I40..b. 

Sir  T.   Seweirs  case,  4  Burr.   1980.  Aoon.  4Leon.  161. 

Baker    v.  Willouglib^i,    HuU.    101.  (<)  4Bvrr.  2210. 

Watt  V.  Maidwell,  Hutt  104.    Mel-  (u)  4  Leon.  SO. 

lows  V.  May,  Cro.  Eliz.  873.     1  Keb.  (v)  Crp.  Jac.  49.  ViUicrsjv.  ViUiiers, 

285.   contra.    But  see  Roe  d.  Lord  2Atk.  72. 

Berkley  v,  the  Archbishop  of  York,  {x)  Coke  v.  Bullock,  Cro»  Jac  49. 
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Pefaons  outlawed,  or  atialnted  of  felony,  may  purchase  by  way 
of  demise :  but  then  it  will  be  for  the  benefit  of  the  king  on  office 
found,  (y)  In  civil  cases  it  does  dot  appear  that  a  person  out* 
lawed  itf  incapable  of  purchasing  a  chattel  interest  for  his  owii 
benefit  during  the  outlawry,  (z)  A  freehold  interest  he  certainly 
may,  for  sach  interests  are  hot  forfeited  by  the  outlawry. 

If  a  person  is  outlawed  ih  a  civil  action,  the  plaintifi^,  on  peti- 
tion to  the  lords  of  the  treasury,  may  obtain  a  lease  of  the  lease- 
hold lands,  &c.  forfeited,  under  the  exchequer  seal :  but  if  the 
lands  be  extended,  he  cannot  levy  more  than  the  extended  value ; 
and  be  will  be  liable  to  account  for  the  profits  with  a  creditor 
#h6  has  an  interest  in  the  same  lands  by  elegit,  (a)  In  the  case 
of  freehold  lands,  he  can  only  obtain  a  grant  of  the  king's  right  to 
levy  the  profits,  since  nothing  more  is  forfeited.  (&) 

Befi>r#  the  late  reign  Roman  Catholics  were  afiected  with  se- 
vere penahiea  with  respect  to  landed  property,  unless  they  com- 
plied with  the  provisions  of  the  acts  (c)  then  in  force ;  which  in 
elect  amounted  to  an  absolute  disability  to  purchase,  because  the 
provisions  of  those  acts  were  incompatible  with  a  conscientious 
adherence  to  their  religious  principles.  More  tolerant  condi- 
tions have  been  recently  imposed,  to  which  that  body  in  general 
dd  not  obje<5t ;  and,  consequently,  it  can  rarely  now  happen  that 
one  professing  that  religion  cannot  purchase,  (d) 

Aliens  cannot  take  a  lease  of  lands  for  the  purpose  of  agriculture 
without  a  licence  from  the  crown,  who  would  be  entitled  to  the 
forfeiture  on  office  found :  (e)  but  an  alien  merchant,  whose  nation 
is  at  peace  with  this  country,  may  take  the  lease  of  a  house  for  the 
purpones^of  trade  or  commerce.  (/)  By  the  stat.  32  Hen.  YIII. 
c  16«  leases  of  dwelling  houses  or  shops  to  aliens  artificers  are 
void :  and  the  lessor  and  lessee  shall  forfeit  five  pounds,  to  be 
divided  between  the  king  and  the  prosecutor;  but  since  this  statnte 
19  of  equivocal  policy,  it  has  always  been  construed  strictly,  in 

(y)  Co.  Litt.  9.a.  b.  &  19  W.  III.  c.  4. 

(«^Xnowlei  r.  Powell,  Owen.  116.  (i)  Stot.  18  Geo.  III.  c.  60.  andsUt 

See  Oilb.  C.  P.  14.  31  Geo.  III.  c.  32.    See  Butler's  note 

(a)  Master  V.  Whitefieid,  Hard.  106.  to  Co.  Litt.  SOI.  a.     8m  G«bbeCt*t 

(*)  0  Ben«  YL  SO.  S  Boll.  Abr.  808.  Dig.  Vol.  I.  504, 605« 

Gilb.  C.  P.  15.  («)  Co.  Litt  9.  b. 

(e)  The  ttattttcs  of  recusaacyt  cspe*  (/)  Jerens  «.  Hsrridge,  1  Sanad.  4» 

dally  slat  35  EUs.  c.  a.  and  Stat  11  Rex  v.  lastbounie,  4  Etft  ias« 
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fiivour  of  aliens,  (g)  An  alien  ezerciaiiig  the  trade  of  a  yintner  is 
not  an  alien  artificer  within  the  statute.  (A)  An  alien  artiiicer, 
however,  if  he  occupy  under  an  agreement,  is  liable  to  an  actioii 
for  use  and  occupation;  (t)  and  is  capable  of  gaining  a  settfemen^ 
if  the  tenement  lie  of  the  requisite  annual  valtte.  (k) 

No  lease  either  for  life  or  years  is  good  which  is  within  the 
statutes  of  nx>rtmain.  When  the  stat  Magna  Charta  in  9  Hra. 
III.  (0  had  declared  all  attempts  by  religious  bouses  to  obtain 
possession  of  lands  or  other  corporeal  hereditakuents,  under  their 
usifid  pretences  of  forfeiture,  surrender,  or  otherwise,  void,  onecff 
the  methods  used  by  them  to  evade  that  statute  was  by  accepting 
long  leases  for  years.  The  stat.  7  Edw.  I.  s.  2.  commonly  called 
the  Siaiuie  de  ReUgkmi^  was  then  framed  for  the  pmrpose  of  pre- 
venting this  and  every  other  evasion  of  the  restraints  upon  alie* 
nations  in  mortmain.  It  was  accordingly  provided  by  that  statute, 
that  no  person,  religious  or  other,  should  buy  or  sell,  or  receive 
under  pretence  of  a  gift  or  leafie,  or  any  other  title  whatsoever ; 
nor  should  by  any  other  craft  or  engine  appropriate  to  himself 
any  lands  or  teqements  in  mortmain,  upon  pain  that  the  imm^ 
diltte  lord  of  the  fee,  or  in  his  default  for  one  year  the  lord  para- 
mount, or  in  default  of  all  of  them,  the  king,  might  enter  thereon 
as  a  forfeiture.  The  statute  of  Magna  Charta  only  extended  to 
religious  bouses  s  but  bishops  and  all  sole  corporations  are 
included  in  the  prohibition  of  the  statute  de  religiosis*  The 
aggregate  religious  corporations  having  in  vain  endeavoured 
to  evade  the  statute^  of  mortmain  by  the  invention  of  fictitious 
recoveries,  had  recourse  to  uses:  but  these  were  made  sub- 
ject to  the  mortmain  acts,  by  the  stat.  15  Richard  II.  c.  5.  and 
were  made  subject  to  forfeiture  like  the  lands  themselves.  Civil 
or  lay  corporations  were  also  declared  within  the  mischief, 
and  freequently  within  the  remedy,  of  those  laws,  (m)  But, 
during  all  this  time,  it  was  in  the  power  of  the  crown  by 
{^ranting  a  licence  to  alien  in  mort^^ain,  to  dispense  with  the  for- 
feiture as  far  as  its  own  rights  were  concerned,  and  to  enable  any 
spiritual  or  other  corporati<»  to  hold  lands  even  in  perpetuity* 

(^)  Pilkington  0.  Peach,  S  Show.  (I)  0  Hen.  III.  st  1.  c.  S6. 

185.  AnoB.  3  Salk.  89.  (m)  See  st  Westminster  the  second, 

(k)  Bridgbam  V.  Frontee,  3  Kod.  04.  18  Sdw.  I.  c.  St.  stat  quia  empUtre$t 

(0'  1  Sftuad.  8.  b.  I.  18  Edw.  I.  stat  1.  stat  S7  Bdw.  L 

(*)  lU  V.  Baitboume,  4  Bast,  107.  stat.  #.  and  itat.  84  Edw.  I.  slat  8. 
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This  prerogative  was  dedared  and  confirined  by  the  stat.  18 
Mdw.  III.  St*  3*  c.  3.  But  as  doabts  were  coneeived  how  far  such 
iieence  was  Talid ;  (n)  and  as  by  the  gradual  operation  of  the 
atatoie  futa  empiorcsy  the  rights  were  rednced  into  a  very  small 
oompass ;  it  was  provided  by  the  stat.  7  and  8  Wm.  ITI.  c.  S7.  (o) 
that  the  crown  for  the  fiitare  at  its  own  discretion  might  grant 
licenoes  to  alien  or  take  in  mortmain  of  whomsoever  the  lands 
wefeholden. 

The  statutes  of  mortmain  were  snspended  for  twenty  years  by 
etat  1  and  9  P.  and  M.  c«  8. ;  and  afterwards,  for  the  purpose  of 
augmenting  poor  livings,  it  was  enacted  by  the  stat.  17  Ch.  IT. 
c.  3.  that  impropriators  might  annex  the  great  tithes  to  vicarages, 
and  that  all  benefices  under  100/.  per  annum  might  be  augmented 
by  the  purchase  of  lands  without  licence  of  mortmain  in  either 
case;  and  a  similar  provision  has  since  been  made  infovour  of 
the  governors  of  Queen  Anne*s  Iwunty.  (p) 

During  the  times  of  Popery,  lands  were  also  frequently  given 
to  superstitious  uses,  though  not  to  corporate  bodies ;  and  were 
liable  in  the  hands  of  heirs  and  devisees  to  the  charges  of  obits, 
chaunteries,  See.    The  stat.  SS  Hen.  VIII.  c  10.,  after  declaring 
that  assurances  to  the  use  of  churches,  chapels,  &c.  in  fee  or  for 
years,  were  found  to  be  as  prejudicial  as  alienations  in  mortmain, 
enacts  that  all  future  grants  for  the  purposes  aforesaid,  for  any 
longer  term  than  twenty  years  finom  the  making  of  any  such  use, 
intent,  or  purpose^  saving  to  cities  and  corporate  towns  their 
ancient  customs  to  devise  into  mortmain.     It  has  been  held,  that . 
this  statute  relates  strictly  to  superstitious  uses :  therefore,  a  man 
■say  give  lands  for  the  maintenance  of  a  school  or  hospital,  or  any 
<other  charitaUe  use.    But  as  it  was  apprehended  that  persons  on 
their  deathbeds  might  make  large  and  improvident  dispositions 
even  for  these  good  purposes,  it  was  enacted  by  the  stat.  9  Qeo.  II. 
c.  36.,(9)  which  is  usually  called  the  mortmain  act,  that  no  lands  or 
tenements,  or  other  hereditaments,  corporeal  or  incorporeal,  or 
any  money  or  personal  estate  to  be  laid  out  in  the  purchase  of 
lands,  tenements,  or  hereditamentS|  shall   be   given,  granted, 

(«)  Hawkins,  PI.  Cr.  S91.    Co.  Litt  tUt  10  sod  1 1  Cb.  1.  c  S.  9  iSho.  I. 

00.  a.  Stat.  1  W.  and  M.  sUt  8.  c.  8.  c  14.  10  Geo.  I.  c.  6.  89  Gep.  II.  c.  IS. 

(•)  Irish  Statute,  S8  Geo.  III.  c.  SI.  83  and  84  Qeo.  III.  c.  49.  and  S8  Goo. 

tp)8t.8aBdSAnn.  €.11.    Sec  also  III.  c.  18. 
the  stair  SO  Cb.  II.  c.  S.  aad.  lbs  InA        (9)  No  slat,  to  this  sllbct  in  Ireland* 
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aliened,  released,  transferred,  aasigo^d^  or  appointad,  or  aagr  ways 
convejred  or  settled  to  or  upon  any  person  or  persona,  bodies 
politic  or  corporate,  or  otherwise  for  any  estate  or  intarast  what- 
soever,  or  any  ways  charged  or  encumbered  by  any  parson  or 
persons  whatsoever  in  trust,  or  for  the  benefit  of  any  charitable 
use  whatsoever :  unless  such  gift,  &c.  of  an^  such  lands,  &c.  saoi 
or  soms  of  money,  or  personal  estate  (other  than  atocfcs  in  the 
public  funds  be  made  by  deed,  indented,  sealed  and  delivered  ia 
the  presence  of  two  or  more  credible  witnesae%  twelve  calendar 
months  at  least  before  the  death  of  such  donor  or  grantor,  (in- 
cluding the  days  of  the  execution  and  death)  and  be  inn^ed  in 
the  court  of  chancery  within  six  calendar  months  next  after  the 
execution  thereof;  and  unless  such  stocks  be  transferred  in  the 
public  books  usually  kept  for  the  transfer  of  such  stocks  six 
c^endar  months  at  least  before  the  death  of  such  grantor  or 
donor,  (including  the  days  of  transfer  and  death)  and  unleBs  the 
same  be  made  to  take  effect  in  possession  for  the  charitable  use 
intended,  immediately  from  the  making  thereof;  and  be  withoot 
any  power  of  revocation,  reservation,  trust,  condition,  limitation, 
clause  or  agreement  whatsoever,  for  the  benefit  of  the  donor  or 
grantor,  or  of  any  person  or  persons  claiming  under  him.    The 
second  section  provides,  that  the  act  shall  not  extend  to  any 
purchase  for  a  full  and  valuable  consideration  actually  paid  at 
the  tim^  of  the  conveyance  or  transfer  without  fraud  or  collusion ; 
and  by  the  third  section  all  gifts,  &c.  made  contrary  to  the  act  are 
declared  to  be  void  to  all  intents  and  purposes.    The  two  uni- 
versities, their  colleges,  and  the  colleges  of  Eton,  Westminster, 
and  Winchester,  are  exempted  from  the  restraint  of  this  act. 
The  proviso  limiting  the  number  of  advowsons  these  colleges  may 
hold  has  also  been  repealed  by  the  stat.  46  Oeo.  III.  c.  101.;  and 
therefore  these  bodies  may  hold  any  number  of  advowsons.  So  by  the 
stet.  43  Geo.  III.  c.  107.  the  operation  of  the  mortmain  act  upon 
the  Stat.  3  and  3  Ann.  c.  11.  (in  favour  of  queen  Anne's  bounty)  is 
removed-    The  stat.  43  Creo.  III.  c.  108.  may  also  be  addedas  an 
exception ;  whereby  all  persons  except  feme*coverts,  in&nts,  and 
insane  persons,  are  permitted  to  grant  by  deed  inroUed,  or  by 
will,  such  deed  or  will  to  be  executed  within  three  calendar  months 
before  the  death  of  such  grantor  or  testetor^  (including  the  days  of 
execution  and  death)  lands  not  exceeding  five  acres,  or  goods  and 
chattels  not  exceeding  500/.;  for  building}  repairingi  pr  otbATwise 
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providing  ofchurcheay  chapels,  and  of  houses  for  the  residence  of 
ministers;  and  the  providing  of  churchyards  and  glebes.  But  it  is 
likewise  provided,  that  only  one  such  gift  shall  be  made  by  one  per- 
son, and  where  it  exceeds  five  acres  or  500/.  the  chancellor  may 
reduce  it.  So  also,  if  the  glebe  consist  of  upwards  of  fifty  acres, 
it  cannot  be  augmented  with  more  than  one  acre ;  and  if  more  be 
given,  the  chancellor  may  reduce  the  quantity. 

Upon  these  statutes  of  mortmain  it  may  be  observed,  that  as  far 
^  leases  are  concerned,  they  only  operate  upon  such  leases  as  are 
e^sive  of  the  restraints  on  mortmain.  Therefore  bodies  corporate 
and  spiritual  persons,  unless  restrained  by  other  acts,  may  take 
Ihrming  leases,  or  leases  of  houses  for  the  purpose  of  occupation, 
without  a  licence  to  take  in  mortmain.  Secondly,  the  statute  de 
religiosis^  and  the  other  acts  relating  to  alienations  in  mortmain,, 
are  still  In  fbrce,  notwithstanding  the  statute  &6eo.  II.  c.  36.: 
for  it  expressly  excepts  bona  fide  purchases  for  an  adequate 
valuable  consideration,  and  even  where  bodies  corporate  take  by 
force  of  the  stat.  9  Geo.  II.  c.  36.  they  must  notwithstanding  have 
a  licence  to  purchase  in  mortmain.  Thirdly,  leases  within  the 
statute  de  religiosisy  and  the  other  mortmain  acts,  if  not  void  by 
the  Stat.  9  Geo.  II.  c.  36.  are  only  voidable  by  the  entry  of  the 
king,  or  any  of  the  intermediate  lords  of  the  fee.  Lastly,  the 
stat.  9  Qeo.  II.  c.  36* j  may  be  considered  a^  operating  upon  our 
present  subject  in  two  ways,  either  immediately  or  mediately. 
Immediately,  by  making  void  all  leases  for  lives  or  terms  for 
years,  which  are  directly  granted  either  by  deed  or  will,  contrary 
to  the  provisions  of  this  statute.  And  mediately,  by  making  void 
the  devise  or  grant  of  personal  estate,  or  land  to  be*  converted 
into  money,  with  directions  for  it  to  be  laid  out  in  the  obtaining 
such  demises  or  grants  for  lives  or  years.  With  reference  to 
this  last  point,  however,  it  may  be  observed,  that  if  a  large  per- 
sonal estate  is  given  to  trustees,  and  they  do  not  come  into  equity 
for  directions,  there  is  nothing  in  the  statute  to  restrain  them  from 
buying  lands,  (r) 

A  freeman  of  London  by  the  custom  of  the  city  of  London 
may  devise  lands  within  the  city,  but  not  elsewhere,  in  mortmain ; 
although  there  seems  to  be  no  saving  of  such  customs,  except  in 
the  stat.  83  Hen.  VIIL  c.  10.  of  superstitious  uses.  (5) 

(r)  V«U[^haii  s.  Farrer*  S  Ver.  Itrs.  («}  Middletoa  i^.  Cator,  4  Bro.  CL  Ca.  409. 
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A  disiinction  hfts  beeo  sometipiefl  made  betweeo  deedg  aroided 
by  th^  coiDiDOD  law,  aod  bj  particular  statoteg.  It  ia  a  eayiag  of 
Lord  Hobart*8,  (I)  which  has  often  been  quoted,  that  ^^  the  statute 
(law)  is  like  a  tyrant :  where  be  coqnes,  be  makes  all  void ;  but  tba 
common  law  is  like  a  nursing  father;  makes  void  Mily  that  part 
where  the  fault  is,  and  preserves  the  rest."  But  this  dictum  haa 
reference  only  to  certain  statutes  which  positively  and  infleziUj 
enact  that  the  whole  transaction  shall  be  void.  Such  are  (he 
statutes  of  usury  and  some  others.  But  there  are  many  statulesy; 
amongst  which  are  those  relating  to  simony,  by  which  ncrthing 
more  than  the  corrupt  part  of  the  contract  is  avoided ;  and  the 
rest,  if  it  can  be  separated  from  the  unsound  part^is  left  to  its 
operation  at  common  law.  So  in  the  statute  (u)  we  have  been 
considering  there  is  nothing  which  makes  the  entire  deed  v<Md» 
The  words  are :  ^^  all  gifts,  &c.  shall  be  absolutely  and  to  all 
intents  void ;"  that  is,  so  far  as  they  relate  to  charitable  uses : 
but  the  statute  makes  nothing  more  void ;  and  therefore  the  deed^ 
so  iar  as  it  passes  other  lands  not  to  a  charitable  usoi  may  be 
good,  (u)  A  devise  therefore  of  real  and  personal  estate  to  erect  a 
school  to  educate  the  children  of  the  testator's  relations  and  other 
persons,  generally  is  void  as  a  permanent  charity,  but  good  as  te 
the  particular  persons  specified :  (v)  but  if  the  personal  bounty 
cannot  be  separated  from  the  general  object,  it  will  be  void  by 
this  statute,  (or) 

Where  the  provisions  of  the  statute  have  been  complied  with^ 
a  grant,  on  condition  that  the  grantee  would  repair  a  vault  and 
tomb  standing  on  part  of  the  premises,  and  permit  the  same  to  be 
used  as  a  family  vault  by  the  grantor  and  any  of  her  family,  haa 
been  held  not  within  the  words  of  the  statute,  which  prohibit  the 
granting  to  charitable  uses,  unless  the  deed  be  without  condition 
or  reservation  for  the  benefit  of  the  grantor,  or  any  claiming 
under  him.  It  was  a  charitable  use  in  part,  and  in  part  not  so. 
As  far  as  the  grantor  was  concerned,  it  was  not  a  charitable  use : 
but  inasmuch  as  it  was  also  for  his  family,  it  might  be  so  con- 
sidered.   The  specific  object  of  the  statute  was  to  prevent  a 

(/)  Norton  v.  Sims,  Hob.  13.  Collins  Bishop  of  London,  5  Taunt  787. 
V.  Blantern,  2  Wils.  851.  Maleverer  v.         {p)  Blandford  v.  Thackwell,  4  Bro. 

RedFhaw,  1  Mod.  S5.  Ch.  Ca.  S94.    Doe  d.  Phillips  v.  Aid- 

(tt)  Doe  d.  Thompson  v.  Pitcher,  6  ridge,  4  T.  R.  965. 
Taunt  359.  and  Greenwood  v.  The         («)  Orievei  r.  Case,  1  Yes.  J.  64S. 

S 
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Teservatioti  under  colour  of  a  charitable  Viae  of  some  substantial 
1)enefiltofhe  grantor  himself:  the  whole  object  of  this  use  war 
the  keeping  up  a  tomb  for  himself  and  ftmil5r.(^)    But  as  in  a 
late  case,  («)  it  appeared  that  tiie  owner  of  land  haying,  at  his  own 
expense,  built  a  chapel,  which  was  used  «>r  public  worship,  and 
the  congregation  having  sabscribed  a  sum  of  money  for  the  pur* 
pose  of  impro?hig  and  enlarging  the  same,  he,  in  consideration 
that  the  money  so  subscribed  should  be  expended  for  that  pur« 
pose,  ^mised  the  premises  by  lease  for  twenty-three  yeariB,  re* 
earring  a  pepper-corn  rent  during  his  life,  and  10/.  a  year  after 
his  death ;  and  a  declaration  of  trust  waa  afterwards  executed  by 
flome  of  the  lessees,  declaring  that  they  would  hold  the  premises 
in  trust  for  the  congregation  assembling  at  the  chapel ;  and  that, 
in  case  public  worship  there  should  be  discontinued,  they  Would 
assign  the  premises  for  civil  purposes :   this  was  held  a  charitable 
use  within  the  meaning  of  the  statute ;  and  the  provisions  of  the 
act  not  having  been  complied  .with,  it  was  held  to  be  void:  for 
neither  the  sum  agreed  to  be  expended  on  the  premises,  nor  thd 
lent  reserved  at  the  death  of  the  lessor,  could  be  considered  a  fuU 
consideration  for  the  lease,  so  as  to  bring  it  within  the  second 
section  of  the  statute.    The  lease  in  this  case  was  executed  in  thc^ 
common  form  to  twelve' persons  of  an  unconditional  demise,  with 
the  usual  covenants  and  provisoes.    The  Court,  however,  held 
that  the  declaration  of  trust  above  mentioned,  although  executed 
only  by  some  out  of  the  several  trustees,  was  evidence  against  all 
for  the  purpose  for  which  the  lease  was  granted;  it  being  a  general 
rule  with  respect  to  deeds,  that  where  a  statute  makes  them  void 
as  for  charitable  or  superstitious  uses,  or  where  they  are  void  by 
the  common  law  as  contra  bonos  mares^  the  proof  of  their  inva*' 
lidity  may  be  collected  not  only  from   the  instrument  itself,> 
but  from  circumstances  which,  though  they  dd  not  appear  on 
the  fhce  of  the  deed,  may  be  taken  into  consideration.     Mr. 
Justice  Abbot  seemed  to  doubt  'whether  the  use  in  questionf 
was  a  superstitious  use  within  the  stat.  23  Hen.  VIII.  c.  10.,  or  a 
<9haritabl6  use  within  the  stat  9  Geo.  IL  c.  90.   It  was  however 
dearly  opedr  the  other;  and  if  the  lease  fell  within  the  provision^ 
of  either  of  these  statutes,  it  was  void. 


(y)  Doc  d.  Thomson  v.  Pitcher,  S         («)  Doc  d.  Wellind  v.  HswUtora, 
H.  sod  S.  407.  t  B.  ind  A.  90. 
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The  'ftat  67  Gm.  III.  c.  09*,  after  repealing  vianjr  of  the 
fmnomn  abts  respeetiiig  ifmnto  to  spiritittil  pevipoDs^  has  eAaded 
that  it  flball  not  be  lawful  for  any  spiritual  person,  holding  aaj 
dignity,  prebmd,  canonry,  beaefiee,  stipendiary  curacy  or  lectar»* 
ship,  to  take  to  fcrm  for  occupation  by  himself  by  lease,  grant,  or 
otherwise  for  term  of  life  or  term  of  years,  or  at  will,  any  lands 
exceeding  in  amount  in  the  whole  eighty  acres,  Amt  the  pur* 
pose  of  ocenpylng  or  using  the  same,  without  the  conaent  6f 
the  bishop  of  the  diocese,  in  which  such  dignity,  fte.  shall 
be  kcaUy  situate,  specially  given  for  that  purpose ;  and  e?ery 
a«eh  permission  shall  specify  the  aumber  of  years,  not  eaiceeding 
aeveil)  for  which  sueh  permiasioD  is  giTcli ;  and  e?ery  such  spiri* 
tual  person  as  aforesaid  who  shall,  without  sudi  permission,  tahe 
to  form  any  greater  quantity  of  land  than  eighty  acres,  shall  forfeit 
for  erery  acre  of  land  above  the  quantity  of  eighty  acres  so  tahen 
to  form  the  sum  of  forty  shillings,  for  each  and  every  year  during 
which  he  shall  so  form  or  occupy  soeh  laud  contrary  to  the  pnN 
Tlsions  of  this  statute,  to  be  recovered  by  and  to  the  use  ef  the 
iuformer*  By  the  78d  section  of  the  same  statute  the  tern  bene* 
ice  is  explained  to  mean  benefices  with  cure  of  souls,  and  no 
others  |  and  to  comprehend  for  the  purposes  of  the  act  all  dona-» 
tives,  perpetual  euiacies,  and  parochial  chapelries.  And  by  sect* 
85.  it  is  expressly  provided,  that  the  act  shall  not  exiend  to  Ive« 
land,  nor  does  it  appear  that  any  similar  enactment  ever  has  prA* 
vailed  in  that  cooatry»  It  should^  perhaps,  be  remarked  ob  the 
effect  of  this  statute,  tiiat  leases  made  contrary  to  its  provisious 
are  not  yoid,  but  voidable  only  on  inforraalioa  brought ;  for  Ihe 
statute  gives  a  penalty  in  proportion  to  the  tine  of  oceupattou 
contrary  to  the  statute* 

By  the  stat.  40  Geo.  III.  c.  8&  s.  Sw  leasehold  lands  pofchased 
by  the  king  out  of  the  privy  purse,  or  which  come  to  the  king 
in  his  private  capacity^  are  to  be  vested  in  trustees^  who  ate  lo  bo 
dieemed  the  tenanta. 

By  the  stat  9  Geo.  I.  c.  7.  s.  4.  eborchwardeas  and  over? 
sears  of  the  poor  as  such  may  purchase  hoases  for  the  poor,  or 
contract  for  theii?  lodging,  although  they  have  not  legally  a  cor* 
porate  capacity. 

In  the  case  (a)  of  a  corporation  aggregate,  consisting  of  two  bait* 

(a)  Sdtes  V*  Grofvenor,  8  Mod.  305. 


1^19  o^  bnUiir  h  biff  iwtiiral  0«|»f«it;r ;  tiw  lemn  wu  Mi  f oidU 
ti^ipavpe  fh^  biiUiflft  aF9  w  inlegf^  9^H  ^  tbe  MrpoffatUw,  «a4 
qwke  piH)  P$^r ;  Uiefttforei  if  tw  ift  f^vwed  frpoi  (b^  other  in  • 
corporate  act,  the  act  is  void.  So^  in  a  corporation  of  ^m9  m4 
c|^ptar»  I^^W  ^Bnat  t^»  ikkiMie  frwi  thQ  ^kaptor,  bcmiM  no 
Ime  pw  bp  ipad^  by  tbe  iwp^rat»  b^dy  iritbo|it  Ab^  de»n».  who 
9^B^  boi  «ra»tor  »iiA  gwite^  t^ou  Sq  » c^^rppmAiM  aolt  caoMt 
11^1(0  ft  IffM^  Ip^  tim^f^f t  bttt  tUf  P»ii9t  be  undpirfllMd  inf  Jbaaea  at 
}^if  only ;  <9tr  tbtr^  iff  m  ^bj«6(iw  in  «py  <itf  thfi  etwre  Maffs  to 
)ffim  being  iBi|4e  19  U'¥ffl  for  (^  fWRtor^  N«iitbef  ia  Ihere  any 
sifiV*m  l9  QM  joint  tepfiwt  temiiig  bia  ihiMra  <e  bis  Mnipanio% 
b^Ci^iW  b«  fW  J^Me  it  to  $  etiwt^  vittieitt  WaMnenfienoe,  and 
lit  f s  i^  ^  9ftWnv  «  spvfkran^  of  the  jeintitrei.  The  olyeetiM 
fTMWff  ft'^ff  MjMffwtty  oi  pflQffe«g|><m  iff  of  muab  leaa  weight  im  Ibe 
m/ffi^f  pi^rcwvi  tnd  teMMits  la  eopunoAi  fiw  the  taw  sappaiHi 
them  to  hold  in  seyeralty. 

.  A9  imigwe  9f  ^  batubrnpt  is  iooapable  of  beaoBHOgm  lesBoe  of 
Ibf  bfi^Jviipkt'ff  ^t%te  ;  if  tbeiefrire,  instead  ot  selliBg  tiie  aetata^  lie 
tpkb^  1^  ^wifffffpf  it)  be  If ftU  be  aoeediAtabfe  fi>s  ajay  praftt  i  and  be 
flMPpt  awitaiQ  tb?  Ipafft  if  My;  Im*  the  ComcI  of  Cbaaceffy  will  nat 
inlieve  biip  froni  tbe  epoffaqocMce  of  an  act  sa  d$it>|a(#ry  to  the 
4imit  wppaad  uff  biiA.  (&)  So»  aUbongh  gemraify  speakhv  the 
^w  tiri^eff  W  fnrUier  notioe  of  the  rc^tioA  bet«ee»  laffaat  and 
lessee  than  in  the  manner  before  stated,  courts  of  equity  y^hw 
HHtb  jfMiJ|o«8^  naob  coDtracIs  if  they  lake  plaae  botnteen  per- 
f(9Pipi  wbcm  dotioff  tovaads  eaoh  other  ave  more  peonliady  the 
HulOfKlt  of  eqnitabla  jnriadintieii :  such  are  principal  and  agaaff, 
dfMeff  and  cteditor>  moatgagor  and  moHgagee* 

It  ilk  ioonnibant  oa  a  persoB  in  the  sitaation  of  an  agent  to  sbe«r 
that  tb^  tramaction  is  perCwtly  fiiir  and  feasonaUe,  and  ibal  a 
jnitr imtfidaration  bas baeogiveafor  the  lease*  l(l^ere, (c)  tberih 
^f»  A*9  being  standing  counaek  and  aMusagef  for  B.,  obtaioed  kng 
leases  from  him,  they  were  confirmed,  because  it  was  proved  that 
Ihe-pttDcbasn  money*  waa  nearly  equal  ia  value ;  and  that  A.  bad 
been  serviceable  to  B.  In  bis  profession.   On  the-  contrary,  ifthe 


<*)  Mg  p^ie^9vighe$,  S  ▼«»  ffL7.         4  Bro.  Pk  €•  IM.  by  TOml 
(«)  Lord  Kingslsnd  v.  BilraeivaN» 
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wgtmt  obtain  Moh  leaMs  at  aa  wndenrahie  froa  Ua  principal,  wbo 
reposes  eotifidetiee  iniiiln^  by  availing  himself  of  Ibe  inexperience 
negligenee,  and  oxtmYagaaee  of  the  prindpal,  they  will  be  set 
aside  in  equity,  or  be  held  securftiee  only  for  the  money  ad- 
Taaoed.(i> 

The  cases  of  Lady  Ormond  v.  H«lcbiiisoD|  (c)  and  Hurris  v; 
Tpemenhere,  (/>  establish  the  general  doctrine,  ttiat  an  agree- 
ment  between  an  agent  and  his  employer  to  obtain  reversionary 
leasee  at  an  undervaloe  cannot  be  supported,  Tet  in  the  case  of 
Medlioott  v.  ODonnell  (^)the  Court  wonld  not  set  aiside  the  rcTor- 
sionary  lease  so  obtained,  although  at  an  undervalue :  but  in  Aat 
case  a  variety  of  circumstances  influenced  the  Court.  Although  the 
relation  of  debtor  and  creditor  bad  existed  between  the  parties  as 
well  as  agent  and  prmcipal ;  yet  there  had  been  an  acquiescence 
on  Ae  part  of  the  principal  for  twenty*seven  years.  The  fidnrinry 
dmracter  had  also  ceased ;  and  the  transactions  had  been  reeog* 
nised  by  the  principal  as  fiur  upon  oath* 

A  contract  between  a  mor^agor  and  mortgagee  ibr  a  lease  to 
be  granted  in  consideration  of  forbearance  is  clearly  usurious,  (A) 
if  the  mortgagee  already  receives  legal  interest  for  his  money. 
And  in  one  case  (t)  Lord  Redesdale  stated  it  as  his  opinion,  that 
the  policy  of  the  law  upon  which  the  statutes  of  usury  are  founded 
forbad  all  such  transactions  between  persons  standing  in  relation 
of  mor^agor  and  mortgagee,  although  the  lease  might  be  made  at 
a  foir  vsiue. 

A  lease  granted  to  a  creditor  on  a  further  loan  at  a  stipulated 
rent  to  be  retained  in  discharge  of  the  debt  is  a  security  in  the 
nature  of  a  mortgage :  but  if  the  rent  be  at  a  fiiir' value,  it  cannot 
be  set  aside.  But  where  a  second  lease  was  granted  on  a  further 
loan  at  the  old  rent,  this  being  deemed  clearly  a  fraud  was  set 
aside,  and  the  creditor  decreed  to  account  for  the  full  value  from 
the  date  of  it  (j)  Length  of  time,  however,  in  these  oases  is  a 
bar  to  relief:  and  therefore,  after  an  acquiescence  for  nineteen 

(lO  Walt  r.  Grove,  SScho.  sod  Lefir*  (10  Oubbins  «.  Craedt  SScbo.  sad 

498.    Car;  v.  Gary,  2  Scho.  and  Lefir.  Lefr.  218. 

173.    Dawson  v.  Uanej^  1  Ball,  and  (i)  Webb  e.  Rorke,    2  Scho.  aod 

Beatty.  219.  Lefr.  661. 

(e)  13  Yet.  47#    16  Tei.  94.  (j)  Morony  v.  0<Dea»  I  Ball,  and 

(f)  15  Yes.  34.  •    .Bsaltil09. 

(g)  I  Ball,  and  Beatty.  156. 
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jeeny  the  debtor  mui  bdd  to  be  precluded  fi^m  shewing:  that  the 
rent  was  at  an  undervalae.  (k) 

A  beneieial  leaae  under  the  influence  of  loans  of  money  made, 
or  expected  to  be  made,  are  frandolent  erasidns  of  the  statutes  of 
usury  :  (0  but  it  is  not  erery  pecuniary  consideration  of  a  col- 
lateral nature  which  is  a  ftaudulent  inducement  fo  make  a  lease. 
Thus,  where  (m)  a  lease  was  made  at  a  stipulated  rent,  and  the 
landlord  at  the  same  time  obtained  from  the  tenant  a  sum  of 
money  equal  to  two  years'  rent,  which  was  secured  to  the  tentoilt 
bj  another  lease  of  the  same  date  for  twV>  years  at  a  nominal 
rent,  the  interest  to  be  paid  under  the  first  gale  (n)  or  rent  pay* 
able  under  die  other  lease;  this  was  heldtuot  to  be  a  lease  in 
consideration  of  a  loan,  as  the  relation  of  debtor  and  creditor  did 
not  exist,  and  the  tenant  could  not  by  action  recoi^r  the  rent. 
It  was  only  an  advance  of  rent  by  way  of  for^ift  or  fine.  The 
efibct,  howerer,  would  have  been  tlie  same  if  such  a  fine  bad 
been  well  secured  by  a  collateral  security,  (o)  as  a  bond  and  in- 
surance. So  where  A.,  being  seised  in  fise  of  tttfe  retefrsion  of ^ 
premises  wUdi  were  leased  to  B.  Ibr  years,  at  an  annual  rent 
agreed  btmdfiie  to  sell  the  rent  to  B.  for  the  residue^  the -term, 
for  a  sum,  the  principal  and  interest  of  which  was  to  be  reim* 
bursed  to  B.  in  that  time  by  the  perception  of  Ae  rent,  if  punc« 
tually  paid :  at  the  same  time  A.  being  induced  by  the  accoramo* 
dation  ofered  him  by  B.,  made  a  lease  to  B.  of  the  same  premises, 
at  the  same  rent  which  E;  paid  :  but  such  rent  not  to  commence 
till  after  the  expiration  of  E.'s  lease  $  this  lease  iras  held  not  to 
be  impeachable  as  being  coupled  with  a  loan,  because  the  first 
transaction  was  a  fiiir  purchase  of  the  rent ;  and  it  is  essential  to 
a  loan,  that  the  principal  and  interest  should  in  all  events  be  paid ; 
but  in  this  case  it  is  clear  the  lessor  would  not  have  been  liable,  if 
all  or  any  of  the  rents  had«  been  lost,  (p)  So  also  where  a  lease 
was  made  wiih  a  clause  empowering  the  tenant  to  retain  the  rents 
till  a  warn  of  money  advanced  by  the  landlord  at  the  time  of 
granting  the  lease  was  paid,  but  for  which  no  separate  security 

(Jb)  Horony  e.  O'Dea,  Mf  ra,  Hicket  («)  Gale,  fromirMtff,  arsDl  or  doty. 

«•  Cooke,  4  Dow.  P.  C.  16.  Spelm.  Voc.  Gabellom.  ' 

(I)  Drew  e.  Powsr,  1  Scho.  &  Lef.  {p)  Obrien  e.  Grknon;  t  Ball.  & 

18S.  BeattSSS. 

(si)  WUtoa  e.  Browao,  1  Ball,  ft  (ji)  Lnkey  0.  O^Donndl,  9  Scho.  & 

Bsalt.  \tb.  Lef.  4S6. 
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vas  girmh  ^n^  ^^  advUM  Wa  M  istefreM^  tiii» nM not  snoli'ar 
loan  88  to  avoid  tbe  leaae.  (q) 

Wbera  a  tenant  for  life,  witb  tii6  wmai  power  of  iMsiUqr  pdv^r, 
exerciaed  hie  pawer  by  leasing  to  a  peraofi  who  aeeoflnnodoted^ 
bin  with  a  loa%  the  leaae  wa«  set  aside  t  but  ait  iln<»*lcasoai 
bonafidgy  and  not  eeocernod  ia  the  loan,  was^nbt  distttpbdd«<^)* 
So  vAiMe  (#)  Au  hfiddiog  eeptain*  pvemises  andera  lease  made  ifl' 
1769,  for  three  livesi  at  SOOL  rent,  obtained  ia  1809  freia  Bl  tei- 
nant  for  Ufey  with  leasing  power^  Ibea  aaderage  aodiaeoibafw. 
rassed  circniastaaces^  a  new  lease  of  tbe  lands  al  the-  eM  renty 
substitnling  instead  of  tbe  two  old  lives  two  yooag  oiiesf  hj  the* 
ofler  of  anr^immediate  payaaientaf  a  jear*s  rent  tbea  dusy  bet  by 
thoi  castma  of  tbe  eeaotry,  ntfl  {fayable  tiUhair  a  year  nftei'i  aad^ 
also  by  apfoaHse  te{dant  ten  thousand  trees  felt  fbe  benefit «# 
the  laodlortly  and  also  lo  jaaho  over  la  hbn  these  idready  planted, 
altheogb  tbe  House  of  Lords*  deelared  tbe  lease  void  as*  betweA 
lessor  and  lessee^  yet  they  i^autted  the  ciase  tothe  Court  below  to 
proceed  wkb  retfpeet  tereUef  to  the  widtfw  #f  the  lessee^  by^whese 
maarfage  settlement  the  new  leaffe  was  settled  ae  a  sneuntj^  for 
her  provisioa.    The  lease  in  this  ease  ebiifained  nbtbtng  abont 
the  treee  planted^  skid  no' eorenani  t6  plait  len^  tboneSiid  others : 
but  an  sigreenetft  was  indorsed  tb  pbint  theai*    The  old  kaae 
wae  retaiaed  by  A.,  and  no  trees  wlsre  planted  by  bim.*    B.,  after 
he  same  of  age^  a<Mipted  tbe  rent,  i  and  gartf  recteipttf  for  ih   LorcF 
Elden  ebserredy  that  be  did  not  rdst  mtfdi-OB  these  aets  of  cen-^ 
firaaatjem    If  the  old  lehde  bad  befen  delivered  op^  tbose  acta 
would  have  been  more  materia.    He  reconmended  that  tbe  n^w % 
lease,  as  between  the  lessor  and  lessee,  sbonld  be  caneelled  with* 
out  prejudice  tetbe  old» 

A  biU  in  equity  will-not  lie  at  the  suit  of  the  remainderiaan  to- 
set  aside  a  lease  by  tenant  for  life,  with  a  power  df  leasing^  oil 
the  groaad  of  its  having  been  neeonipttHied  with  alosfn ;  for  thete 
ia  no  privity  between  tenant  for  life  alid  renmindenMm:  tb^ 
remedy,  if  any,  is  at  law,  in  case  tbe  power  has  not  been  properly 
executed.  (0 

(V)  Prior  v.   Dumph j,  I  B«1L  ^  (#)  KnalcUiiill  v.  KiauMM,^  Dew»9.  , 

BesttST.    King.  o.  Drury,  S'Lev.  7.  C.S8S. 

Steed  V.  Cragh,  0  Mod.  43.  (I)  Corbet  e«  Sesgrs^  %  BsB.  4? 

ir)  MeUoy  V.  Irwias,  1  Sche.  &  Lef.  Bsstt^  9^  , 
310. 
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Genera)  cMesof  fraud  would  lead  us  inte  fiur  too  krgo  a  fitU 
of  inquiry  for  oar  preneiit  porpofle :  il  will  be  sufieient  iO'W$f^ 
tbat  fraud  forms  ao  exteaaive  head  of  equitable  jariadiction*  If 
t)ie  coQffideration  be  fraudttleut,  or  eotUra  bonoi  mans^  or  my 
ojber  circqiustaocet  affect  the  tranmetion  with  fraud,  the  lease 
luay  be  set  aside  in  equity,  although  in  many  cases  courts  of  Um 
have  rendered  such  an  interliNrenoe  unneeessary*  A  mnrwhgB 
hfocBigB  agreement,  for  esnmple,  ia  a  fraudulent  eonsideratfoni  (»} 
l^becey(47)  howerer,  a  biU  having  been  brought  to  set'  aside- a 
l^ase  made  by  coHusion  between  the  lessee  and  the  steward  of  the* 
lessor,  at  an  inadeqoate  price,  the  bill  was  amended ;  and  the  ^ 
apoended  biU  prayed  that  the  defendant;  should  be  decreed  to  hMp< 
the  leaas,.aBd  pay  the  fuU  price :  it  was  decreed  aceordittgly^  witfi' 
interest,  at  A  per  cenk  on>  the  residue,  fi^om  the  signing  of  the* 
lease;  but  credit  to  be  given  for  the  money  originally  paid. 

Wheee  a  lease  of  lands  in  Ireland  was  made  after  the  lessor^s- 
eslate  bad  been,  put  under  sequestration  ft>r  a  contempt  to  tftecourt 
of  eacfiheqaer,  the  leaae  was  notwithstanding  held  good,,  because 
the  lessee  had  oO'Ootice  of  the  sequestration  t  (y)  so,  on-the  oflier 
haBd,aJeasebyaaadmioislmterwas  set  aside,  where  the  lessee- 
had  notice  that  a  sale  was  required  by  the  parties  beneficially  Ih^ 
toasted;  for  the  personal  representative  is  bound  to  sell  ifther 
next  of  kia  call  upon  him  to  do  so;  (s) 

A  court  of  equity  will  pay  no  r^;ard  to  a  lease  obtained  pm* 
i2i9ile&'<e  as  against  the  successftil  party:  but  it  wBl  not,  on  the 
motion  of  a  creditor  coming  in  under  a  decree  directing  a  sale  of' 
latids  for  payment  of  debts,  set  aside  a  lease  obtained  pendente 
lite  from  the  devisee  under  the  will,  with  a  leasing  power,  (o) 

Renewed  and  renewable  leases  afford  also  frequently  an^occa- 
sion  for  equitable  interference.  Although  at  law  a  renewed  lease 
is  the  demise  of  a»  interest  unconnected  with  the  prior  lease,  and 
the  lessor  may  choose  another  tenant  without  reference  to  the  old 
contract,  yet  it  has  been  determined  in  equity,  that  if  a  trustee, 

(a)  Scriblehill  o.  Brett,  4  Bia.  P^.C.  (b)  Drohsa  e.  Drohao,  1  Ball.  & 

145.  by  Toml.  A  Fonbl.  T.  Bq.  oa  Beatt.  185.      Sse  also   Msdssd  p^ 

Ifiarriaget  Bra.  Apreemenli.  Drumauuid,  17  Yes.  15S. 

(jr)  Lord  Abingdon  v.  Butler,  1  Tcs.  (a)  Falkener  v.  Obrien,  S  Bstt.  A  '- 

JuB.  SOS.  BeatL  9U.   Meors  r,  Macaamara,  ft 

(jf)  Ticsrs  V.  Goleiooglit  6  Brow  P.  Ball.  &  Beatt.  las^ 
C.  SI.  by  TomL 
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execnlor  or  guardka  obteiss  a  renewal  for  his  own  benefit:,  the 
Court  will  direct  it  to  be  for  the  ose  of  the  cestui  que  trusij  or 
Other  persons  beneficially  inlereated.  So  where  a  person,  joindj 
interested  with  an  in&nt,  obtains  a  renewal,  if  it  prove  beneficial^ 
be  shall  be  held  to  have  acted  as  trustee  for  the  infant :  bat  if  it 
prove  otherwise,  he  shall  bear  the  whole  loss.  (&)  So  if  one  part* 
ner  treats  privately  for  the  premises  where  the  joint  trade  is  car- 
ried on  for  his  own  individual  benefit,  and  obtains  a  renewal  in 
his  own  name,  it  shall  be  in  trust  for  the  partnership;  for  tlie 
lease  is  no  more  than  a  stock  in  trade,  (c)  and  as  part  of  the  stock 
it  may  be  sold :  neither  is  it  material  whether  it  is  for  life  or 
years,  if  intended  only  as  an  article  of  stock  ;  thongh  a  question 
vfight  arise  in  the  case  of  fireehold  leases,  whether  it  would  pass 
as  real  or  personal  estate  on  the  death  of  a  partner^  being  per* 
sonal  in  enjoyment,  though  freehold  in  quality,  (d)  So  also  soch 
renewed  leases  are  liable  to  other  charges,  such  as  annuitiea,  if  tho 
leases  are  renewed  in  the  right  of  the  person  granting  them ;  and 
even  where  the  lease  was  renewed  by  a  person  not  bound  in  the 
same  way  as  the  grantor,  yet  after  renewal  the  equity  was  held 
to  attach  on  the  new  lease  for  the  benefit  of  the  annuitant  The 
grantor  of  the  annuity  was  a  feme  sole,  who  afterwards  married^ 
and  died :  her  husband,  as  administrator,  renewed ;  and  although, 
after  the  coverture,  he  was  not  bound  by  his  wife's  covenants,  yet 
since  the  lease  was  renewed,  it  was  considered  the  same  as  the 
original  lease,  to  protect  the  charges  created  previous  to  the  re* 
new.al.  In  this  case  the  husband  had  full  notice :  but  it  was  held 
that  notice  was  immaterial,  because  the  husband  did  not  take  as  a 
purchaser  for  valuable  consideration,  but  by  force  of  his  marital 
right,  (e) 

..Tenant-right  of  renewal  is  neither  a  certain,  nor  a  con* 
tingent  interest  in  law ;  because  it  depends  on  the  will  of  the 
lessor,  whether  he  will  renew  or  not :  but  in  the  case  of  leases 
from  the  crown,  ecclesiastical  corporations,  or  others,  where  the 

(»)  Ez  parte  Grace,  1  Bos.  &  Pull.  Bell  v.  Phyn,  7  Ves.  459.    Balmain  r. 

976.    KJellick  v.Flexney,  4Bro.  Ch.  Shore,   0  Ves.  500.     Stuart  v.  The 

Ca.  161.    See  1  Scho.  &  Let  209.  Marquis  of  Bute,  1 1  Yes.  665.  Selkrigg 

(c)  Featherstoaehaugh  e.  Fenwick,  e.  Davies,  8  Dow.  P.  C.  840.  Townsend 

IT  Ves.  90S.  e.  Devaynes,  IMont  on  Partn.  97. 

(J>  Thomtoa  r.  Dixon,  &Bro.  Ch.  Crawshay  v.  Maule,  I  Swanst  495. 

Ca.  199.    Smith  v.  Smithy  5  Yes.  189.  .(e)  Moody  e.  Mathe^rs,  7  Yei.  174. 
Ripley  «.  Waterworth,    7  Yes.  486. 
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tenure  ia  of  ancient  date ;  and  wbere^  if  the  tenant  is  willing  to 
pay  the  fine  demanded,  there  is  no  probability  of  his  being  re- 
moved, the  tenant-right  of  renewal  is  so  far  considered,  that  it  in* 
fltieaces  the  price  of  such  leasehold  property  in  sales,  and  makes 
it  a  proper  olgeet  of  mortgages  and  settlements;  and  in  equity  the 
renewjaA  lease  will  be  taken  to  be  the  original  lease,  on  the  sup- 
fXMilion  of.  its  renewable  nature.  (/)  There  is  no  further  coa- 
neotion,  however,  between  the  lessor  and  lessee,  than  in  ordinary 
tenancies.  It  .has  been  held  accordingly,  that  a  tenant  holding  a 
renewable  lease  under  a  dean  and  chapter  has  no  right  to  inspect 
the  books  of  the  lessor,  because  they  are  of  private  right,  and  they 
ane  not  like  the  books  and  rolls  of  a  manor  which  the  lord  holds 
as  trustee  for  the  copyholder,  of  whose  title  such  books  are  the 
only  evidence,  (g) 

Jjumss  of  this  kind  are  frequently  limited  in  a  manner  similar 
to  the  limitations  of  estates  of  inheritance  on  settlements  and 
wil)s ;  and  if  a  person,  having  a  partial  interest  only  as  tenant  for 
life,  mortgager  or  mortgagee  from  the  circumstance  of  his  being 
in  pessessioa  takes  the  opportunity  of  renewing,  such  renewal 
will  be  for  the  benefit  of  him  in  the  reversion.  (A)  Where,  how- 
ever, the  mortgagor  in  possession  forfeited  the  old  lease,  a  new 
lease  to  the  mortgagee  was  held  not  to  be  grafted  on  the  old  for 
the  benefit  of  the  lessee,  because  he  was  neither  in  possession, 
nor  could  he  be  said  U>  procure  the  new  lease  behind  the  back  of 
the  lessee.  <t) 

A  reversionary  lease  obtained  under  the  circumstances  above 
meRtioned  is  within  the  same  equity  ;  and  it  has  been  therefore 
determined,  that  neither  the  party  obtaining  it,  nor  a  purchaser 
from  him,  with  notice,  shall  hold  to  their  own  use.  (k) 

Where  persons  moreover,  who  have  had  no  connection  with  the 
original  lease,  have  used  undue  means  to  conceal  the  tenant-right, 
or  to  make  it  ineffectual,  and  have  either  obtained  renewed  or 

(/)  Pftlmer  v.  Young,  I  Vern.  276.  347.    Eyra   v.    Dolphin,  2  Ball.   & 

Lee  V.  Vernon,    7  Bro.  P.  €.  438.  BeaU.  200.    Rakestraw  r.  Brewer,  2 

Rawje  o.  Chichester,  Amb.  710.    Col-  P.  W1113. 511. 

let  V.  Hooper,  IS  Vea.  258.  (0  Nesbitt  v.  TredenniGk,  1  Ball.  & 

(g)  Ord  d.  lynch  v.  Stubbs,  Andr.  Beatt  29. 

247.  (k)  Parker  v.  Brook,  0  Ves.  583. 

{k)  Hardmaa  v.  Johnson,  3MeriT.  Taster  v  MarrioU,  Amb.  668. 
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reversionary  leases,  ihej  have  been  considered  trustees  for  the 
old  uses.  (0 

Where  trustees  have  a  discretionary  power  to  renew,  they  have 
DO  option  to  renew  or  not :  but  they  must  do  so  for  the  benefit  of 
the  cestui  que  trust,  (m)  So  where  such  estates  are  limited  in 
settlements  or  mortgaged,  it  is  incumbent  on  the  person  in  posses- 
sion to  renew  for  the  benefit  of  those  in  remainder,  or  of  the  mort- 
gagee. But  here  a  collateral  question  of  some  importance  arises 
with  respect  to  the  fines  payable  on  such  renewals. 

In  mortgages,  if  the  mortgagor  in  possession  neglect  or  reftme 
to  renew,  the  mortgagee  may  efiect  a  renewal ;  and  the  fine  and 
expenses  of  the  renewal  will  be  charged  on  the  premises,  and  bear, 
interest,  (n) 

The  bequest  of  an  annuity  charged  on  the  testator's  leasehold 
interest  during  the  term  of  the  said  lease  extends  to,  and  is  charged 
upon  every  renewal  obtained  by  the  devisee  of  the  leasehold  in« 
terest,  and  the  annuitant  must  contribute  to  renewal  fines  in  pro- 
portion to  his  interest :  (o)  but  if  an  annuity  has  been  granted  in 
the  way  of  security  for  the  loan  of  money,  it  has  been  held  that  a 
life  annuitant  is  not  bound  to  contribute,  (p) 

If  a  fine  be  paid  for  the  renewal  of  a  lease  by  one  of  two  joint 
tenants,  he  has  a  lien  on  the  other  moiety,  though  under  settle- 
ment, (q)  So  in  the  case  of  a  leasehold  estate  for  lives,  where  it 
was  settled  on  the  husband  for  life,  and  be  renewed  by  putting  in 
the  life  of  the  wife,  he  was  held  to  be  a  creditor  on  the  estate  for 
the  fine  and  charges  of  renewal. 

1  n  ma  r  riage  sett  lements  there  is  usually  a  provision  for  the  payment 
of  the  renewal  fines  out  of  the  rents  and  profits  to  be  received  by 
the  trustees.  If  they  neglect  to  renew,  they  are  answerable  for  a 
breach  of  trust :  but  the  assets  of  tenant  for  life,  or  other  person 
talking  the  beneficial  interest,  will  be  first  applied  to  indemnifying 

(0  Builer*H  note,  Co.  Litt.  290.  b.  I.  Rushworth*$  case,  8  F^reem.  IS. 

XI.  (0)  Winslow  r.  Tigfae,  2  Bdl.  & 

(m)  Lord  Milsiogton  v.  Lord  Mul-  Beatt.  195. 

grave,  S  Madd.  Ch.  Ca.  491.    Lord  (p)  Maxwell  r.  Ashe,  I  Bro.Ch.Ca. 

MilsiDgton  f;.  iLord  Portmore,  5  Madd.  444.  n. 

Ch.  Ca.471.  (g)  Hamilton  e.  Deany,  1  Ball.  & 

(fi)  Lucken  v,  Rushworth,  Finch.  Beatt.  199. 
S9S.   Lacam  v.  Mertins,  1  Wils.  S4. 
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the  trustees  from  the  expense  of  renewal  where  they  have  neg- 
lected to  provide  the  requisite  fund,  (r)  Where,  therefore,  there 
were  several  tenants  for  life,  and  the  lease  was  renewable  every 
fourteen  years,  and  two  periods  elapsed  in  the  lifetime  of  the  te* 
nants  for  ^ife  without  renewal  by  the  trustees,  the  tenants  for  life 
were  declared  liable  to  the  extent  they  would  actually  have  suf- 
fered a  diminution  of  rent,  if  the  rents  had  been  properly  ap- 
plied. In  this  case  one  of  the  tenants  for  life  had  assigned  his  in- 
terest :  the  lord  chancellor  said  that  the  trustees  could  have  no 
claim  on  the  assignee ;  but  the  remainderman  might  in  case  of  all 
other  fiinds  being  found  insufficient. 

Where  there  are  no  trustees,  if  the  tenant  for  life  renews,  those 
in  remainder  will  be  called  upon  to  contribute  in  proportion  to  the 
interest  they  take  in  the  renewed  lease.  Before  the  case  of 
Nightingale  v.  Lawson,  (s)  the  rule  of  the  Court  was,  that  the  te- 
nant for  life  should  contribute  to  the  renewal  in  every  case,  ex- 
cept where  a  devise  was  made  of  leases  renewable  for  lives ;  and 
the  devisee  was  one  of  the  cestui  que  vies,  (t)  The  proportion 
adopted  was  one-third,  to  be  paid  by  the  tenant  for  life,  and  the 
remaining  two-thirds  to  be  a  charge  upon  the  inheritance.  In 
Nightingale  v.  LaWsou,  Lord  Thurlow  said,  that  where  there 
is  no  custom  or  direction  by  will  to  renew,  it  is  in  the  discretion 
of  tenant  for  life  to  renew  or  not :  but  if  he  renews,  the  law  will 
not  permit  him  to  renew  for  his  own  benefit  only ;  but  will  make 
him  a  trustee  for  the  remainderman.  Then  upon  what  terms  is 
the  remainderman  entitled  to  it  ?  As  to  the  idea  that  it  is  to  be 
upon  the  payment  of  two-thirds,  or  any  other  proportion,  that 
cannot  be  the  rule ;  for  if  there  were  twenty  or  thirty  years  of 
the  existing  lease  to  run,  it  cannot  be  thought  for  the  benefit  of 
tenant  for  life  to  renew.  In  the  principal  case  the  tenant  for  life, 
when  there  were  twelve  years  to  come,  renewed  for  twenty-eight: 
she  enjoyed  it  for  nine  years  after  the  twelve  were  expired,  leav- 
ing nineteen  years.  The  master,  he  said,  ought  therefore  to 
charge  the  lemainderman  with  those  nineteen  years,  with  com- 
pound interest,  at  4  per  cent,  per  annum^  on  the  advance  made  by 
the  tenant  for  life,  till  the  time  of  her  death ;  after  which  it  be- 

(r)  Lord  Montfordv.  Lord  Cadogwi,         (I)  Adderley  v.  ClaveriDg,  8Bro. 
17  Yes.  4S6.    9  Meriv.  3.>  Ch.  Ca.  059.    White  v.  White,  4  Vcs. 

(fi  1  Pro.  Ch.  Ca.  440.  3S. 

u2 
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comes  a  denmod  of  her  executorS)  and  is  in  the  nature  of  a  coib- 
mon  debt  bearing  simple  interest. 

The  point  seems  to  have  been  finally  settled  by  Lord  Eldon.  («> 
His  lordship  observed  that,  from  a  note  of  his  own,  the  opinion  of 
Lford  Kenyon  when  at  the  bar  was,  that  there  never  bad  been  a 
ease  in  the  court  in  which  where  the  court  had  no  other  fund  to 
deal  with  than  that  constituted  by  the  interest  of  the  remainder- 
man, in  such  leasehold  property  the  rule  of  two  thirds  and  one 
was  ever  applied.  Each  case  must  be  decided  according  to  its 
own  circumstances :  for  in  the  case  of  an  infant  what  would  the 
court  direct  to  be  paid,  where  the  infant  might  or  might  not  take 
an  actual  interest?  Lord  Kenyon's  opinion  was,  that  at  the  death 
of  the  tenant  for  life  who  renewed,  it  should  be  seen  what  was  the 
increased  value  of  the  estate  purchased  by  him  :  then  the  payment 
made  by  anticipation  should  be  considered ;  and,  upon  the  principle 
of  compound  interest,  the  value  of  that  increased  interest  pur- 
chased by  the  tenant  for  life  should  be  charged  on  the  remainder* 
man*  If  the  remainder-man  advanced  the  money,  the  calculation 
should  be  made  the  other  way.  It  must  also  be  remembered 
that  the  lessor  may  refuse  to  renew,  and  the  lease  may  run  out. 
It  may  be  under  such  circumstances  that  the  interest  the  remainder^ 
man  takes  may  be  nothing  more  than  the  opportunity  the  lease 
renewed  in  prassenti  has  secured  to  apply  at  the  end  of  the  term 
for  another  renewal,  in  which  the  remainder-man  may  take  an 
actual  interest.  There  is  no  difference  between  leases  renewable 
for  years,  and  those  renewable  for  lives ;  except  the  difficulty  in 
the  latter  case  of  estimating  the  life  which  may  survive  out  of  the 
cestui  que  Tie,  and  consequently  the  interest  of  the  remainder- 
man^ 

In  the  case  of  Buckeridge  v.  Ingram,  (x)  Lord  Alvanley  thought 
that  the  tenant  for  life  had  only  to  keep  down  the  interest :  but 
Lord  Eldon  dissented  from  this  doctrine,  because  the  tenant  for 
life  might  enjoy  nine-tenths  of  the  benefit  purchased  by  the  prin- 
cipal money.  And  he  drew  a  distinction  between  this  case,,  and 
that  of  "a  mortgage  debt :  for,  in  the  case  of  tenant  for  life  of  the 
equity  of  redemption,  there  was  a  permanent  corpus  or  interest ;  but 
in  renewable  leases  for  lives  or  years,  the  interest  was  temporary, 

(tf)  White  r.  While,  9  Ves.  556,  (jt)  «  Yes.  J.  666.  Teraey  VrYaraey, 
^an  V.  Backhouse,  1  Yes.  and  B.  65.      1  Vez.  429. 
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and  migbt  cease  by  the  lessor's  reflisal  to  renew :  iherefore  that 
position,  that  tenant  for  life  is  bound  to  pay  the  interest  only, 
mast  be  understood  with  this  correction,  that  he  js  further  liable 
to  be  chaified  with  a  due  proportion  of  the  benefit  he  takes  in  the 
estate. 

In  the  case  of  Lord  Montfort  v.  Lord  Cadogan,  Q/)  the  master 
of  the  rolls  in  the  first  instance  thought  that  the  assets  of  the 
tenants  for  life  should  be  liable  in  proportion  to  the  time 
of  their  enjoyment ;  but,  on  appeal  to  the  lord  chancellor,  the 
decree  waa  varied  as  to  this  point.  If  the  trustees,  it  was  said, 
had  done  their  duty,  the  second  tenant  for  life  would  have  had  a 
lease  for  fourteen  years,  and  a  sufficient  fund  for  a  new  renewal. 
To  that  extent  the  estate  of  the  first  tenant  for  life  was  chargeable, 
and  the  estate  of  the  next  tenant  for  life  would  be  only  chargeaUe 
to  the  amount  necessary  to  be  reserved  out  of  the  rents  for  the 
next  renewal. 

By  the  stat.  29  Geo.  II.  c.  31.  (s)  where  infiints,  lunatics,  and 
femes-covert,  are  beneficially  interested  in  the  tenant  right  of 
renewal,  the  courts  of  equity  in  England  and  Wales,  upon  a  sum* 
mary  application  to  them,  by  petition  or  motion  in  a  summary 
way,  may  direct  the  surrender  of  existing  leases  for  the  purpose  of 
renewals ;  the  fines  and  charges  in  the  case  of  infants  and  lunatics 
to  be  paid  out  of  their  estates,  and  in  the  case  of  fenies*covert  to 
be  charged  on  the  premises.  By  the  third  section  it  is  enacted 
that  the  renewed  leases  shall  be  to  the  former  uses,  (a) 

An  executor,  trustee,  or  guardian,  cannot  alter  the  nature  of 
renewable  leases ;  therefore,  where  such  leases  had  been  usually 
renewed  for  years  determinable  on  lives,  and  the  executor  at  the 
request  of  the  landlord  renewed  for  lives  for  the  benefit  of  an 
infimt,  it  was  held  that  it  would  go  to  the  executor  of  the  infiint, 
and  not  to  his  heir,  (b) 

In  conclusion,  no  instrument  to  which  the  lessee  is  not  a  party 
is  strictly  speaking  a  lease,  because  the  benefits  and  engagements 
being  mutual,  the  instrument  creating  them  should  be  obligatory 
on  both  parties.  Therefore  an  agreement  between  A.  and  B., 
that  C*  shall  have  the  land  ia  no  lease,  but  merely  an  agreement 

(r)  n  Yes.  465.  2  JleriT.  Ch.  Ga.  9.         («)  Bx  parte  Swaan,  8  Dick.  749. 
10  Ves.  eS5.  (»)  Witter  v.  Witter,  3  P.  Wms.  102. 


(ft)  da.  Irish  Statute. 
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between  strangers,  (c)    So  in  another  case,  (d)  where  one  made 
a  lease  for  life;  et  provisum  est  that  if  the  lessee  died  within  sixty 
years,  then  his  executors  and  assigns  should  enjoy  the  land  in  his 
right  for  so  many  years  as  should  remain  of  the  sixty  years  from 
the  date  of  the  lease,  one  of  the  reasons  given  by  Moore  why  this 
proviso  was  not  considered  a  lease  was  becanse  the  executors 
were  not  parties  to  the  deed.    So  also  where  a  lease  was  made  by 
indenture  to  trustees  for  forty  years,  if  the  lessor  so  long  lived, 
and  after  the  death  of  the  lessor  one  moiety  of  the  land  was 
granted  to  A.  for  1000  years,  and  the  other  moiety  to  B.  for  a 
similar  term,  who  were  neither  of  them  parties  to  the  deed :  it  is 
reported  that  the  court  objected,  and  doubted  whether  the  re- 
mainder to  A.  and  B.  was  not  void,  because  they  said  it  could  not 
pass  to  them  by  way  of  a  present  interest,  because  they  were  not 
parties  to  the  deed,  (e)    It  is  true  that  the  interest  could  not  pass 
a  present  estate  on  account  of  the  reason  stated :  and  it  was  con* 
tended  that  it  could  not  be  a  contingent  estate  for  years,  because 
a  lease  for  years  operates  by  way  of  contract ;  and  therefore  the 
particular  estate  and  the  remainder  for  years  might  be  considered 
As  two  distinct  estates,  grounded  upon  two  several  contracts. 
According  to  this  opinion  the  lease  in  remainder  seems  to  have 
been  considered  a  present  disposition  of  the  land,  though  to 
commence  infuturo;  and  consequently  to  have  required  a  grantee 
in  prassenti  capable  of  taking  the  interest  granted  as  an  interesse 
termini.    But  this  opinion  is  not  now  received  as  sound  law,  and 
the  judgment  in  the  case  cited  may  be  accounted  for  on  other 
grounds.  (/)    On  the  contrary  it  is  now  settled  that,  although 
persons  not  parties  cannot  take  any  present  interest,  terms  for 
years  by  way  of  remainder  may  be  limited  to  them;  and  when 
such  remaindera  come  into  possession,  those  who  take  the  benefit 
of  them  will  be  liable  to  all  the  obligations  of  lessees.  (/) 

In  3  Leon.  38.  an  anonymous  case  is  reported,  in  which  it  was 
determined,  that  where  a  lease  is  made  for  years,  if  the  lessee 
should  so  long  live ;  and  afterwards  a  second  lease  for  years  is 
made  to  the  same  lessee,  habendum  to  his  executors  after  the  first 
lease  ended :  this  second  lease  must  be  considered  void,  because 

(c)  Perrj'v.  Allen,  Cro.  Eliz.  173.  (d)  Parker  o.  Grsveaor,  Moor.  480. 

LiUleton  o.  Feme,  1  Leon.  196.   Cole  (e)  Corbet  v.  Stone,  Tho.  Raym.  140. 

r.  Friendship,  I  Leon.  287.  Brewer  v.  (^)  Wright d.Flowdea  v.  Cartwright» 

Hill,  2  Anstr.  413.  1  Barr.  288. 
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the  executors  can  take  no  present  interest  as  lessees,  since  they 
cannot  be  in  rerum  naturdy  much  less  parties  to  the  lease.    But  in 
another  case,  (g)  where  a  lease  was  made  for  80  years  if  the  lessee 
should  so  long  live,  remainder  for  years  to  his  executors  and 
assigns;  this  remainder  was  held  good  because  it  vested  in  A., 
and  the  whole  made  one  demise*    There  was  a  case  however 
previous  to  this  which  seems  at  variance  with  it,  and  was  cited  at 
the  time,  namely,  Archbishop  Cranmer's  case.  (A)    Henry  VIII. 
granted  a  lease  for  years ;  and  the  reversion  descended  to  Edward 
the  Sixth,  who  granted  it  to  Cranmer.   Cranmer  enfeoffed  two 
persons  to  the  use  of  himself  for  life,  remainder  for  SO  years  to  the 
use  of  his  executors.  Upon  the  attainder  of  the  archbishop,  it  was  * 
held  that  the  remainder  for  years  was  not  forfeited,  because  it 
was  never  vested  in  Cranmer  in  his  lifetime.     The  case  of 
Sparke  v.  Sparke  (t)  is  reported  in  several  places :  but  in  Cro. 
Eliz.  666.  Walmsley  J.  attempted  to  reconcile  the  two  cases. 
The  difference  between  them,  he  says,  was,  that  in  Cranmer's 
case  it  was  limited  by  way  of  use,  and  that  by  the  party  himself; 
80  he  shews  himself  his  own  intent,  that  it  should  not  vest  \n 
himself,  but  in  his  executors :  but  in  the  other  case  the  limitation 
was  by  a  stranger  wherein   no  intention  appears,  but  that  it 
should  vest  in  the  lessee  himself.    This  distinction  seems  to  be 
supported  by  two  other  cases,  both  of  which  are  reported  in 
Moore.    The  first  is  Finch  v.  Finch,  (k)    The  case  on  special 
verdict  appeared  to  be  the  following :   feme-sole  levied  a  fine  to 
the  use  of  herself  for  life,  and  after  her  death  to  the  use  of  her 
executors  for  five  years  with  remainder  over ;  and  then  she  mar- 
ried, and  with  her  husband  granted  the  term  of  five  years  to  the 
plaintiff^,  and  then  she  and  her  husband  levied  a  fine  sur  conusance 
de  droit  tatUum.    The  first  question  was,  whether  the  use  to  the 
executors  was  good;  and  the  court  agreed  unanimously  in  the 
affirmative;  and  that  if  the  possession  were  not  disturbed  it 
would  arise  accordingly:  the  second  question  was,  whether  the 
feme  could  grant  it  during  her  life,  and  they  held  not ;  and  they 
further  held,  that  it  could  not  be  forfeited.    In  the  next  place, 
they  agreed  that  it  might  be  extinguished  by  fine,  and  therefore 

(g)  Sparke  v.  Sparke,  Owen.   1S5.  (»)  Supra. 

Moor.  666.  Cro.  Elix.  666.  S4I .  (A)  Moor.  3S9.  Finch  v.  Bodyll,  S.  C. 

(h)  Cranmer*!  case,  Dy.  809.  Moor.  «  And.  91. 
100. 
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that  the  fine  mr  conusance  de  droit  iofslum  had  extingOMhc^  it. 
The  other  case  is  Remington  v.  Sayage.  (I)  J.  S.  levied  a  fine  to 
the  ase  of  himself  for  life,  remainder  to  his  wife  for  life,  remainder 
to  his  executors  for  years ;  and  then  he  levied  a  second  fine  to  the 
same  uses  omitting  the  estate  for  years :  it  was  held  that  the  terin 
bein^  in  abeyance  was  extinguished. 

Where,  however,  one  person  pays  the  consideration,  and  the 
leate  is  executed  to  another,  this  last,  as  in  the  case  of  all  pur- 
tha^ers,  is  in  equity  a  trustee  for  the  first,  who  shall  have  all  the 
benefit,  although  his  name  is  not  mentioned.  This  rule  has  been 
gettled  ever  since  the  decision  in  9  Ventr.  361.  (m)  and  is  an  ex- 
ception from  that  provision  of  the  statute  of  firauds,  which  required 
iSl  trusts  to  be  declared  in  writing.  So  there  is  a  resulting  trust, 
where  there  has  been  a  joint  advance  upon  a  purchase  made  by 
one.  (») .  So  also  where  (o)  a  trader  advanced  half  the  money  for 
the  renewal  of  a  lease,  the  lessee  giving  a  note  to  repay  the  money, 
unless  she  should  by  will  give  the  estate  to  one  of  the  trader's 
children,  and  the  lessee  bequeathed  the  lease  to  his  daughter,  it  was 
held  that  the  father  having  become  bankrupt  a  moiety  would  vest 
iti  his  assignees  under  the  stat.  1  James  I.  c.  15.  A  third  person 
iaking  with  notice  firom  a  nominal  purchaser  is  also  a  trustee  fi)r 
him  who  paid  the  money,  (p) 

The  same  principle  is  recognised  in  Crop  t).  Norton  :  (g)  bat  in 
thdt  case  there  was  an  express  declaration  of  trust  by  one  of  the 
parties,  which  was  held  to  preclude  any  implied  trust  by  opera*' 
tion  of  law.  The  case  may  be  stated  thus :  father,  son,  and  grand- 
son. The  father  being  the  last  life  in  a  bishop's  lease,  agreed  with 
the  son  to  surrender  the  lease  on  a  promise  of  the  bishop  to  grant 
a  new  one  for  three  lives,  namely,  the  lives  of  the  &ther,  son,  and 
grandson  ;  and,  in  consideration  of  the  father's  surretkdering  the 
old  lease,  it  was  agreed  that  the  new  lease  should  be  in  thist  for 
the  grandson.  The  whole  purchase  money  or  fine  was  paid  by 
the  son :  but  the  legal  estate  on  the  new  lease  was  granted  to  the 
father  and  his  heirs  for  his  own  life,  and  the  lives  of  the  son  and 

(2)  Moor.  745.  Hall  v.  Digby,  4  Bro.  P.  C.  S84. 

(m)  Anon.  S  Ventr.  361.  (o)  Fryer  v.  Flood,  1  Bro.  Ch.  Ca. 

(n)  Wroy  v.  Steel,  8  Tes.  and  B.  160. 

388.    Gascoyne  t;.  Thuring,  1  Terft.  (p)  Mackreth  v,  Symmotls,  15  Ve^ 

366.     Dyer  v.  Dyer,  Watk«  Copyh.  329. 

216.  Lake  v.  Cradock,  9  P.  Wms.  158.  (f)  %  Atk.  T4. 
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grandson.  The  fiifher,  tbd  rtry  next  ddy  ajteir  the  nmking  of  the 
new  lease,  made  a  de^d^'polli  by  ^tcb  be- declared  thai  his  iaten- 
tibn  was  thai  the  father  and  sob  abd  beii^s  AotM  bare  tbe  esliile 
tor  the  remaind^  oT  the  term.  It  Was  insisted  liflen  for  tbd  ran, 
that  haviiig  paid  tbe  Whole  fine,  there  was  a'resnhing  trust  in  bis 
&^our  to  dispose  of  tbe  whole  interest.  Lord  Hardwiehe  said, 
that,  admitting  tbe  son  bad  not  the  legal  estate,  bis  equilidite:r^glit 
depended  on  two  considerations :  I.  Tbe  circumstances  of  tbe 
transaction  between  the  ihther  and  son'relsting  to  the  renewal  of 
the  lease;  and,  8.  the  deed  poll.  I.  The  father  had  tbe  sole 
interest  in  the  old  estate ;  and  though  he  had  only  one  life,  yet  he 
had  the  right  of  renewal  as  against  the  son :  the  whole  consider- 
ation therefore  did  not  proceed  from  the  son ;  for  a  material  con- 
sideration was  the  consent  of  the  fiither  to  surrender  the  old 
lease.  Next  as  to  the  deed  poll,  which  was  executed  the  day 
after  the  lease :  it  was  a  plain  declaration  of  trust  by  tbe  person 
buTing  the  legal  estate,  who,  therefore,  had  tbe  right  to  do  it,  and 
was  the  only  person  firom  whom  it  could  move.  But  then  it  was 
said,  it  was  very  hard  that  the  father  sbonld  have  the  power  of 
giving  awBj  the  whole  beneficial  interest  from  tbe  son,  who  paid 
the  whole  fine :  but  Lord  Hardwicke  said,  that  wlien  writings  were 
executed  so  near  each  other,  it  was  natural  to  think  they  were  all 
in  pursuance  of  one  transaction  and  agreement  between  the 
parties.  If  tbe  last  life  had  been  the  life  of  a  stranger,  it  might 
have  been  a  hardship :  but  as  the  grandson's  life  was  tbe  last  life, 
it  was  rather  a  benefit ;  tor  the  father  parted  with  a  valuable 
interest  in  order  that  the  son  might  purchase  an  advantage 
for  the  grandson.  Lord  Hardwicke  therefore  said,  be  must 
determine  upon  an  express  declaration  of  trust  by  tbe  fiither, 
who  had  the  legal  estate  and  a  valuable  share  in  the  con- 
sideration of  the  new  lease  at  (he  time  it  was  purchased,  and 
consequently  the  only  person  who  bad  a  right  to  declare  tbe 
trust;  and  there  could  be  no  pretence  for  an  implied  trust  bj 
operation  of  law. 

There  can  be  no  implied  trust  between  the  lessor  and  lessee, 
because  every  lessee  is  a  purchaser  by  his  contracts  and  covenants, 
which  exclude  the  possibility  of  implying  trusts,  (r)  Tbe  trust, 
therefore,  must  be  expressly  declared ;  and  it  must  be  in  writing 

(r)  Piikiiigtoa  V,  Bayley,  r  Bro.  P.  C.  SSS.  by  Tond. 
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according  to  the  statute  of  frauds.  In  one  case,  (s)  indeed,  though 
it  was  admitted  that  there  could  be  no  parol  declaration  of  trust; 
yet,  since  there  was  upon  the  iace  of  the  deed  an  intended  trust, 
the  Lord  Chancellor  admitted  parol  evidence  to  explain  the  cir- 
cumstances :  but  that  was  on  the  principle  of  avoiding  fraud ;  for 
the  evident  design  in  that  case  was  to  deprive  the  plaintiff  of  the 
enjoyment  of  his  estate. 

(f)  Hotchins  v.  Lee,  1  Atk.  447. 
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CHAPTER  II. 


ON   AGREEMENTS. 

ON  the  subject  or  contracts,  it  is  necessary  to  define  what  are 
considered  executed  agreements,  and  what  are  executory  only. 
Leases  are  not,  strictly  speaking,  executed  agreements ;  because 
the  engagements  of  the  lessee  at  least  are  prospective  and  exe« 
cutory  only :  with  reference,  howcTer,  to  the  instrumisnt  or  the 
estate  granted  by  the  lessor,  a  lease  may  be  called  an  executed 
agreement  in  contradistinction  to  a  promise  or  covenant  by  the 
lessor  to  make  or  execute  a  lease  which  is  usually  called  an  agree- 
ment  to  make  a  lease.  In  point  .of  form  there  is  no  diflforence 
between  them :  for  whatever  is  suflScient  to  shew  the  intention  of 
the  parties,  that  the  one  shall  divest  himself  of  the  possession,  and 
the  other  enjoy  it  for  a  reasonable  time,  in  writing  or  by  parol, 
amounts  to  a  lease.  On  the  other  hand,  if  upon  the  whole  there 
appears  to  be  an  intention  to  make  a  more  perfect  lease  at  a  future 
time,  the  instrument  will  be  executory  only,  although  words  com- 
petent to  pass  a  present  interest  are  used,  (a)  Agreements  there- 
fore, more  commonly  so  called,  are  executory :  they  may  be  made 
by  parol,  or  in  writing ;  and  those  in  writing  may  be  either  by  deed 
when  they  are  called  covenants,  or  simply  in  writing. 

Agreements  for  leases,  which  are  not  to  be  performed  within  one 
year  from  the  making,  are  within  the  fourth  section  of  the  statute 
of  frauds,  which  enacts  that  no  action  shall  be  brought  on  any  such 
agreement,  unless  the  agreement  upon  which  such  action  is  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  chaiged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized.    Since  all  leases  may  be  called 


*  (a)  Moor  o.  Willimms»  1  And.  134.     gory  v.  Mtyo,  8  Lev.  194. 
Baldwin  v.  Marton,  1  And.  tSS.  Gre- 
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executory  agreementSy  this  section  of  the  statute  comprehends 
most  of  the  cases  of  agreements  for  leases.  Therefore,  where  (fr> 
there  was  a  parol  agreement  to  occupy  lodgings  at  a  yearly  renl, 
payable  in  quarterly  portions,  the  occupations  to  commence  At 
fiUuro;  Lord  Ellenborough,  C.  J.,  thought  the  agreement  Toid 
under  the  fourth  section  of  the  statute  of  frauds,  because  it  was  not 
to  be  executed  within  the  year :  although,  as  we  shall  have  oeeasion 
to  observe  hereafter,  such  a  lease  was  within  the  limit  of  time  for 
parol  leases,  by  a  previous  section  of  the  statute  of  frauds ;  (c)  and 
consequently  no  further  act  would  have  been  necessaiy,  if  the 
lessee  had  entered,  to  make  it  a  valid  parol  lease,  (d) 

With  respect  to  the  signing  required  by  the  statute,  it  has  been 
determiMd  that  a  signing  of  anycontrtfct  fiur  leasing  by  aeorpe#a- 
tioU)  consisting  of  the  master  and  Mlows  of  a  college,  except 
under  the  common  seal,  is  not  binding  on  the  college  in  a  eorpo* 
fate  capacity,  (e)  If  however  the  agreement  is  under  the  cerperattf 
seal,  the  drenrostance  of  the  body  being  incomplete  is  not  material  ^ 
and  if  bj  any  accident  the  lease  is  delayed)  and  a  fresh  meuber  ia 
added,  such  new  member  will  be  bound  as  one  of  the  body,  as  he 
will  also  be  entitled  to  a  share  of  the  usual  fine.  (/)  The  mem 
eirenmstanoe  of  the  nave  of  the  party  being  written  in  the  body  of 
a  memorandum  of  an  agreement,  with,  reference  to  a  partici^r 
purpose,  will  not  oonstttate  a  signature  within  the  meaning  of  the 
statute*  (g)  The  C!ourt  of  Exchequer  in  the  case  cited  weve 
ynakiinloiisly  of  epinion  that  the  signature  required  by  the  statute 
is  ;ta  have  the  effect  of  giving  authenticity  to  the  whole  instMnnetH  | 
andy  vthere  the  name  is  inserted  in  such  a  manner  as  to  have  that 
effect,  it  dees  not  much  signify  in  what  part  of  the  instrument  it  ia 
foundi  as  in  die  formal  introduction  of  a  will ;  but  they  said  it 
ieoidd  not  be  imagined  that  a  name  inserted  in  the  body  of  nn  in- 
strument, and  ap(riicaUe  to  particular  purposes,  will  amount  to 
enoh  an  authentioation  as  the  etatute  requires.  The  question  in 
the  ease  was,  whether  instructions  for*  the  renewal  of  a  leas^ 
trxitten  by  the  defendant  (in  which,  among  other  things^  he  stated 

(h)  Umuk  a.  St»mp»  1  Stark.  N.  P.  061.   Ball.  N.  P.  171. 

C.  19.  (0)  Taylor  «.  Dolwich  CoIl^se»  I 

(f )  Stat  99  Ch.  II.  Cc  S.  s.  9.  P.  Wms.  656. 

(4  Bui  SOB  Rawlins  v.  Tamer,  N.  P.  (/)  Wynne  r.  Bsmpton»  3  Atk.  473. 

1  Lord  iUym.  73S.  Anon.  IS  Mod.  (r)  tMu»  v.  Moor,    1  CoK.  Kep. 

610.    Bylej  v.  Hicltf,  N.  P.   1  SU.  918. 
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mhMi  tent  mrae  to  be  paid  MoMielf  by  name)  coitU  be  eonsidered  a 
Hate  or  inemorandkini  of  agreement  sigaed  by  the  defendant;  and 
the  Coart  of  Exeheqoer  decided  it  was  not  It  has  been  held, 
however,  that  a  writing,  purporting  to  be  an  agreement  betwees 
4he  plaintiff  and  A.  B.  the  defendant,  for  the  sale  of  certain  pre- 
miies  beginning  Aas:---^^  I,  A.  B.,  agree  to  sell,  &c."  is  a  writing 
atfffideatly  signed  to  charge  the  defendant,  though  he  has  not 
aigoed  at  the  Ibotton  of  the  paper,  (i)  This  writing  was  attested : 
bat  the  point  is  not  free  from  doubt,  (i) 

The  statnta. expressly  requures  a  signing;  therefore,  it  is  not  snC- 
Ccient  to  shew  that  the  draft  of  the  agreement  was  read  o?er  to 
the  defendant  by  his  desire,  (Ar)  or  that  it  was  reduced  into  writing 
by  a  person  present  at  the  making  the  agreement,  (/)  or  OTca  that 
tbe  defendant  perused  and  altered  the  draft,  (at) 

But  wbere  an  agreement  has  been  reduced  into  writing,  but 
not  sigaed,  and  letters  have  passed  between  the  parties  referring 
to  the  agreement,  this  has  been  hdd  to  satisfy  the  statuAe.  This 
deetrise  has  been  tlius  statBd  by  Lord  VUiomtin)  though  the 
^agreement  is  not  signed,  yet,  if  the  letter  edntains  alHhe  ienus, 
and  describes  the  eonsidctration  and  aM  tbe  'eimanrntanoes,  so  that 
by  the  contonts  of  the  letter  k  can  be  conoeded  and  identified 
with  the  agreement,  that  letter  whidi  not  only  is  not  a  sigaatnre, 
but  is  the  last  of  all  things  which  can  be  called  signing  an  agres- 
•meat,  is  a  writing  signed,  which  ascertaining  the  coatenls  of  an 
agreement,  amoni^  to  a  note  or  memorandum  of  it ;  and,  there- 
fere,  aatisfies  the  statute :  but  it  must  appear,  from  a  fear  inter- 
firelation  of  tte  letters,  that  they  import  a  concluded  agree- 
aMnt.(o)  la  Ogilvie  9.  Foljambe,(|i)  a  contract  was  enforced 
artsiog  on  notes  written  in  tbe  usual  style.  *'  Mr.  O.  has  the 
•pleasare  to  acquaint  Mr.  V.,"  and  ^  Mr.  F.  preaents  hn  ceaspli- 
ments  to  Mr.  O.** 


(fk)  Knight  o.  Crockford,  1  Esp.  N. 
P.  C.  189.  See  Saundenon  v.  Jack- 
son, S  B.  &  P.  9S8. 

'(0  6ee9Tes.S50. 

ik)  Cooper  v.  emith,  tSlsst  109. 
Wrlf;ht  9;  Ihmiish»  S  Campb,  SOS. 
Teal  o.  Auty,  SBrod.  &  Bing.  Mt 

<l>  Ganter  v.  Hsbeyt  Amhl.  686. 
Whitchntdi  v.  Beris,  8Bro.*Ch.  Oa. 
S69.    Champion  v.  Piummefy   1  N. 


R.  862. 

(m)  Hawkins  v.  Holmes,  1  P.  Wms. 
770.  Shippey  «.  Decrisoo»  frBsp.  N. 
P.  C.  100. 

<«)  Colet  V.  Trecotfaickv  9  Tes.  €60. 
Hnddkston  v.  Briscoe*  11  Tea.  683. 
501.   Brooke  r.  Hewitt,  8  Tes.  803. 

(•)  Mors  on  this  point  post.  ^Sse 
Mratfofd  v*  Bosworth,  ^T.  4  B.  S41 . 

(p)  3  Meriv.  63. 
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Where  there  wis  a  ^parol  agreement,  and  a  draft  was  prepared^ 
and  an  indorsement  was  made  on  the  draft,  admitting  the  agree- 
ment, it  was  held  at  nisi  prius  sufficient  to  take  the  case  out  of  the 
statute,  (q) 

An  agent,  to  contract  under  this  section  of  the  statute  of  frauds, 
need  not  be  authorised  in  writing :  (r)  but  the  bare  entt7  of  a 
steward  in  his  lord's  contract  book  with  his  tenants  is  not  evi- 
dence of  itself,  that  there  is  an  agreement  between  the  landlord 
and  the  tenant.  («)  The  signature  of  an  agent^s  name  by  an 
auctioneer  is  sufficient  signing  by  the  statute,  the  auctioneer 
being  an  agent  la wftilly  authorised.  (0  The  agent  must  be  a  third 
person,  for  one  of  the  parties  cannot  be  the  authorised  agent  of  the 
other,  (fi) 

In  a  late  case  (x)  before  Lord  Eldon,  the  distinction  between  a 
general  and  special  agent,  as  to  their  powers  of  binding  the  prin- 
cipal, was  much  considered.  The  agreement  had  beeii  signed  by 
the  defendant's  solicitor  in  his  absence ;  the  authority  was  denied, 
and  the  defendant's  solicitor  deposed  that,  at  the  time  of  the  exe- 
cution, he  stated  that  he  bad  no  authority.  On  this  evidence 
Lord  Eldon  observed,  that  it  was  to  be  received  with  jealousy, 
and  with  due  attention  to  circumstances :  but,  his  lordship  con- 
tinned,  whether  a  man  be  a  general  or  special  agent,  and  admit- 
ting the  difference  of  principle  governing  the  question,  how  much 
further  one  can  bind  the  principal  than  the  other,  it  is  impossi- 
ble, supposing  that  a  special  agent  can  bind  beyond  his  authority, 
to  contend  that  if  be  made  at  the  time  a  special  declaration,  that 
he  had  no  authority,  the  principal  can  be  bound.  So  in  the 
case  of  a  general  agent  as  an  auctioneer,  he  may  at  the  auction 
state  what  the  limitations  imposed  upon  his  general  powers  of 
agency  are :  but  that  declaration  must  be  of  such  a  nature  as  to 
affect  the  person  to  be  affected  by  it,  as  he  would  be  afiected 
under  the  general  authority. 

(f )  Shippej  V.  Derrison,  6  Bap.  N.  ford»  1  Atk.  497, 

P.  C.  190.  (I)  Kemejfl  v.  Proctor,  1  Jac  aM 

(r)  Barry  v.  Lord  Barrymore,  cited  Walk.  Bep.  in  Ch.  350. 

1  Sch.  &  Lef.  28.     See  10  Yes.  311.  («)  Wright  v.  Daonah,  8  Campb. 

Waller  v.  Headon,  6  Yin.  Abr.  684.  803. 

pL  45.  (x)  fiomurd  v.  BraShwaite,  1  Yes.  ft 

(«)  Charlwood  v.  The  Duke  of  Bed-  B.  808. 
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In  a  late  case,  (y)  where  a  nemorandum  in  writing  was  entered 
in  the  book  of  A/s  authorised  agent,  not  by  the  agent,  but  by 
his  clerk,  aUhough  it  was  in  evidence  that  the  agent  had  approved 
of  it,  and  it  was  according  to  the  usual  course  of  business ;  it 
was  held  not  to  be  a  signing  by  an  authorised  agent  of  the  lessor. 
Sir  W.  Grant  said,  that  in  this  case  it  was  rather  difficult  to  say 
there  was  even  a  parol  agreement  by .  an  authorised  agent.  For 
the  evidence  was,  that  Noble  the  clerk,  by  the  direction  and  with 
the  privity  of  the  agent,  made  a  parol  agreement  with  the  plaintiff. 
This  seems  rather  a  delegation  of  the  agent's  authority,  than  the 
personal  exercise  of  it.  He  does  not  appear  to  have  had  any 
communicatbn  with  the  plaintiff.  He  does  not  say,  I  ratify  the 
terms  agreed  upon  by  my  clerk,  but  I  authorise  the  clerk  to  make 
the  agreement 

The  ^'  action''  mentioned  in  the  statute  extends  to  suits  in 
equity  as  well  as  actions  at  law :  therefore^  agreements  which  are 
sought  to  be  specifically  enforced  in  equity,  must,  with  some  few 
exceptions  arising  from  extraneous  circumstances,  be  conformable 
to  the  regulations  of  this  section  of  the  statute  of  frauds. 

If  an  agreement  is  in  writing,  no  parol  evidence  can  be  given 
of  its  contents.  Where,  however,  a  memorandum  only  of  an 
agreement  was  drawn  up,  and  it  was  agreed  that  the  tenant 
should  at  a  future  day  sign  it,  although  the  terms  were  read  over 
and  assented  to  by  him  ;  yet  since  no  further  act  was  done,  this 
memorandum  was  not  considered  an  agreement ;  therefore,  the 
terms  of  the  letting  might  be  proved  by  parol  notwithstanding,  (s) 

An  agreement  in  writing,  in  order  to  be  given  in  evidence,  should 
also  be  regularly  stamped :  (a)  but  if  it  has  been  destroyed  while 
unstamped,  even  by  the  wrongful  act  of  the  party  making  the 
objection,  parol  evidence  cannot  be  given  of  its  contents,  for  nan 
eomiai  that  the  commissioners  of  stamps  in  the  exercise  of  their 
discretion  would  have  permitted  the  agreement,  if  in  existence,  to 
be  stamped  on  payment  of  a  penalty.  (&)  Such  a  paper,  however, 
if  in  existence,  may  be  given  in  evidence  if  not  objected  to,  though 
nnstamped,  at  the  risk  of  the  penalty,  (c) 


dr)  Blore  v.  Sottoo,  S  Meriv.  tS7.  {b)  Reppiaer  v.  Wright,  8  B.  aad  A. 

(s)  Doe^.  Bingham  «.  Cart«rri|^t,  478. 

S  B.  aad  A.  396.  (c)  R. «.  Pesrce,  Peake,  V.  P.  C.  75. 
(m)  9UI.  65  Geo.  III.  c.  184. 
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A  written  paper  delivered  by  an  auctioneer  to  a  bidder^  to 
whom  leads  irere  let  by  aaction  containing  the  description  of  the 
lands,  tbe  term  for  which  they  were  let  to  the  bidder,  and  the  rent 
payable,  is  not  such  a  minute  of  agrasment  as  requires  a  stamps 
unless  signed  by  aoroe  of  the  parties  or  by  the  auctioneer :  nor  is 
it  such  a  writing  as  will  exclude  pardl  evidence,  (tf) 

The  atat.  55  Geo.  1 II.  c  184.  (c)  enacts  that  every  agreement, 
minute  or  memorandum  oragreement,  (not  particularly  exempted) 
that  is  fuade  in  Englandy  and  th^  act  for  Ireland  makes  a  similar 
enactment  for  tiiat  oountry*  is  liable  to  a  stamp  in  proportion  to 
the  nufliber  of  words  ppntained,  when  4he  subject  matter  is  of  the 
vflSue  of  SO/,  or  upwards.  But  by  the  stat.  55  Geo.  III.  a  memo* 
randum  or  agreement  for  granting  a  leasp  or  tack  at  rack  rent,  of 
any  land  or  tenement  under  the  yearly  rent  of  five  pounds  is  ex- 
cepted. It  has  iieen  determined,  however,  that  an  agreement  for 
a  lease  of  premises,  Ikfapagh  under  five  pounds,  is  not  within  su^ 
an  exception,  if  the  interept  agreed  upon  jbe  lieneficial,  ai  for  in- 
stance«  building  lease.  (^^ 

With  respect  to  actions  at  kw,  the  following  general  observ8« 
tiaosiastotthe  remedy  for  brcpu^s  of  agreemeats  and  covenants  may 
be  ueefol.  In  general,  if  the  agreement  be  that  one  party  shall  do 
an  act,  and  that  for  tbn  doing  thereof  ||tt  other  shall  pay  a  sum  of 
money,  the  doing  of  the  act  is  a  condition  precedent  to  the  pay- 
ment «f  the  money ;  and  the  party  w)io  is  to  pay  ahall  not  be 
eompelled  to  part  with  his  money  till  the  thing  is  performed. 
This  general  rule  is  etate^d  in  the  fii^t  volutne  o>f  Tidd's  Practice, 
where  a  numerous  list  of  cases  is  referred  to.  (g)  It  is  scarcely 
necessary 4o  make  the  application  to  our  present  subject,  by  stat- 
ing it- to  be  a  consequence  of  this  rule,  that  if  the  lessor  agrees  to 
grant  a  lease  without  reference  to  any  particular  time,  in  con- 
sideration of  wbich  the  lessee  agrees  to  pay  a  fine  or  fore  gift,  ttie 
lessor  can  bring  no  action  for  bis  money  without  having  made  a 
conveyance,  or  tendered  a  conveyance.  (A)  If  a  day  be  appointed 
for  the  payment  of  money,  and  the  day  happen  before  the  thing 
can  be  performed,  anneiction  may  be  brought  for  the  money  before 

(4)  Bsmabottom  v.  Tunbridge,  SM.        (/)  Doe  d.  Hunter  v.  Boalcott,  a 

mid  S.  4a4»   Ingram  «.  Lea».  %  €ampb.  Esp.  690. 

691.    Rjunsbottom  tr.  Mortiey,  a%         (r>Sce  1  Tidd.Pr..44S.  adedit.snd 

«Dd£.  445.  see  1  Yin.  Abr.  868. 

{e)  Irish  Ac|,  66  Geo.  III.  c.  66.  (A)  See  6  Tin.  Abr.  80.  pi.  40. 
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the  thing  is  done ;  for  it  appears  that  the  party  relied  upon  his 
remedy,  and  did  not  intend  to  make  the  performance  a  condition 
precedent,  (t)  So  if  a  certain  day  be  fixed  as  in  the  last  case^  and 
the  thing  to  be  done  may  not  necessarily  happen  till  after  that 
day,  the  performance  of  the  thing  is  not  a  condition  precedent,  (k) 
But  where  a  certain  day  of  payment  is  appointed,  and  that  day  is 
to  happen  subsequent  to  the  performance  of  the  thing  to  be  done 
by  the  contract,  in  such  case  the  performance  is  a  condition  pre- 
cedent, and  must  be  averred  in  an  action  for  the  money.  (/)  In 
the  case  last  cited  (m)  A.  covenanted  that  he  would,  on  or  before 
a  certain  day,  convey  to  B.  by  such  conveyances  as  B.'s  counsel 
should  advise,  all,  &c.  in  consideration  of  which  B.  covenanted 
to  pay  a  certain  sum  of  money,  and  reserve  certain  rents  to  A., 
and  to  lay  out  a  certain  sum  on  the  premises.  Afterwards  B. 
accepted  a  conveyance  of  ground  rents,  in  lieu  of  part  of  the 
land,  and  accepted  that  and  the  conveyance  of  the  other  part  in 
lieu  of  the  conveyance  covenanted  to  be  made  by  A. ;  and  it  was 
contended  that  this  substitution  of  a  different  agreement  by  a 
parol  was  a  waiver  of  the  condition  by  the  covenantor*  Lord 
Kenyon  bpwever  observed,  that  this  parol  agreement  might  be 
sufficient  to  found  an  action,  of  assumpsit : — ^but  how,  said  his 
lordship,  can  it  be  the  foundation  of  an  action  upon  a  covenant 
under  seal,  whereby  the  parties  have  bound  themselves  to  perform 
a  different  contract.  Lawrence  J.  All  the  cases  cited,  where  a 
substitution  of  one  thing  for  another  was  admitted,  were,  where 
subsequent  to  the  breach  of  the  covenant  the  covenantee  agreed 
to  accept  another  thing  in  satisfaction  of  his  damages,  which  was 
an  answer  to  an  action  for  the  non-performance  of  the  thing 
stipulated.  I  rather  think  there  are  cases  to  shew,  that  where 
one  covenants  to  convey  by  a  certain  day  in  such  manner  as  the 
counsel  of  the  vendee  shall  advise,  the  vendor  must  allege  that  he 
called  upon  the  vendee  to  name  his  counsel ;  and  that  he  went  to 
the  vendee^s  counsel  and  demanded  him  to  point  out  the  convey* 
ance  he  would  bavQ :  but  that  either  the  vendee  would  not  name 
his  counsel,  or  that  the  latter  when  required  would  hot  point  out 
the  sort  of  conveyance.  But  here  there  is  a  decisive  answer  on 
this  ground,  that  the  parties  came  to  a  subsequent  agreement  by 

,  (4  Thorpe  v.  Thorpe,  1  Salk.  171.         (I)  Heard  t^.  Wadham,  l  East,  619. 
See  Lea  o.  Adams^  3  Bulstr.  35.  (m)  Suprm, 

(k)  Campbell  v,  Jonesi  6  T.  R.  670. 

ir 
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parol  to  do  a  diflferent  thing  from  that  which  the  covenant 
required ;  and  the  plaintiff  attempts  to  maintain  an  action  on  Che 
former  contract^  by  proving  the  performance  of  that  subaequent 
agreement,  and  not  the  contract  declared  on.  Even,  if  there  were 
no  remedy  at  law  on  the  subeeqnent  agreement,  the  plaintiff 
might  still  go  into  equity :  but  I  see  no  objection  with  respect  to 
the  statute  of  frauds,  where  the  contract  has  been  executed. 
Grose  and  Lie  Blanc  J  J.  concurred.  If  no  time  is  mentioned^ 
the  time  of  making  the  conveyance  must  be  reasonable,  and 
the  money  must  be  considered  as  payable  within  a  convenient 
time  after  the  conveyance  executed,  {n) 

Where(o)  a  lessee  for  years  with  reversion  to  one  M.  having  spent 
money,  and  having  been  at  charges  in  ejectment  brought  against 
Um  in  defence  of  the  title,  desired  M.  to  contribute  to  the  charges, 
or  make  him  some  other  recompence;  whereupon  M.  promised 
that  for  the  consideration  aforesaid  he  would  grant  him  such  a 
lease  at  the  expiration  of  the  term  as  he  then  had,  which  he  aftex- 
wards  refused  to  do,  it  was  held  that  no  action  of  assumpsit  lay  oa 
this  promise,  because  the  consideration  was  executed  before  the 
making  of  the  promise.  • 

If  the  lessor  covenant  that  if  the  lessee  surrender  the  old  lease 
at  any  time  during  his  life,  he  will  make  a  new  lease  for  a  greater 
number  of  years,  and  the  lessor  grants  his  reversion ;  the  lesaee 
need  not  now  surrender  his  lease:  but  he  may  bring  covenant, 
because  the  lessor  has  disabled  himself,  (p)  But  where  in  consi- 
deration the  plaintiff  would  make  the  defendant  a  lease  of  certain 
lands,  he  (the  defendant)  promised  to  pay  SO/.,  and  the  plaintiff 
alleged  in  fact  that  he  had  made  a  lease  to  him  for  five  years:  It 
was  moved  in  arrest  of  judgment,  that  the  promise  should  be  in- 
tended to  be  to  make  a  lease  for  life :  but  per  curiam^  the  promise 
being  general,  it  might  as  well  be  intended  a  lease  at  will  as  for 
life,  which  was  no  cdnsideration  to  ground  an  action  on,  and 
judgment  was  stayed,  (f )  So  the  surrender  of  a  lease  at  will  is 
no  consideration  for  a  promise,  (r) 

The  case  of  Moggridge  v.  Jones (s)  appears  to  involve  a  different 

(«)  Barnard  v.  Sinioa,   i  Yin.  Abr.  •  Formaace  of  caroaants. 
891.  pi.  1.  (f}  Ferebj  «.  Larkia,  Cro.  Bk. 

(o)  Moore  v,  Williamt,  1  Moor.  280.     566. :  but  see  Noy.  65.  S.  C. 
Moore  v.  WiUiaiM,  And.  1S7.  (r)  Thorpe  o.  Thorpe,  ConL  Eep. 

(p)  Scot  o.  Majne,  5  Rep.  80.  b.  8.  C.      99. 
Moor.  468.  in  debt  on  bead  for  per-        («)  8  Campb.  K .  P.€.  SS. 
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principle  from  the  common  cases  of  contract  It  was  an  action 
by  the  payee  against  the  acceptor  of  a  bill  of  exchange,  payable 
eight  months  after  date.  On  the  day  the  bill  bore  date  the  parties 
entered  into  an  agreement  fer  the  sale  of  the  lease  of  a  house  for 
which  the  defendant  was  to  pay  the  plaintiff  the  sum  of  500/.  by  three 
bills  of  exchange,  at  eight,  eleyen,  and  fourteen  months*  The  bill 
10  question,  together  with  two  others,  making  up  the  500/.,  were 
aecerdii^iy  accepted  by  the  defendant;  and  he  was  let  into  pos- 
session of  the  premises :  but  the  plaintiff  refused  to  grant  the  lease 
in  porsuanee  of  the  agreement.  At  Nisi  Prius  Garrow  for  the 
defendant  contended,  that  the  consideration  for  the  acceptance  of 
the  bill  had  fhiled,  and  that  the  action  therefore  could  not  be 
maintained ;  upon  the  general  principle  that,  where  the  considera- 
tion of  a  bill  of  exchange  feils  entirely,  it  will  be  a  sufficient 
defence  to  an  action  upon  it  by  the  original  party.  (/)  But  Lord 
Bllenborough  said  there  was  originally  an  ample  consideration 
for  this  bill  of  exchange;  and  it  has  not  completely  failed,  as  the 
defendant  has  continued  in  possession  of  the  premises.  He 
cannot  say  that  the  agreement  is  entirely  rescinded.  He  must 
pay  the  bilb  and  bring  his  cross  action,  or  go  into  equity  for  a 
specific  performance.  This  opinion  of  Lord  EUenborough  was, 
according  to  the  distioetion  taken  in  the  case  of  Morgan  v. 
Richardson,  (11)  between  a  total  feilure  of  the  consideration,  and  a 
partial  feilure  only.  Under  the  latter  circumstances  the  giver  of 
the  bill  must  resort  to  his  remedy  by  action  against  the  person  to 
whom  it  is  given;  and,  upon  a  motion  for  new  trial,  the  Court  of 
K.  B.  took  the  same  view  of  the  subject,  (v)  Lord  EUenborough, 
C.  J.  observed,  that  the  money  agreed  upon  for  the  premises 
would  have  been  payable  immediately :  but  for  the  convenience 
of  the  defendant  the  plaintiff  agreed  to  take  bis  acceptances  at  a 
fbture  day.  This  bOl  must  therefore  be  paid  in  course  when  it  is 
due,  and  the  defendant  will  have  his  remedy  upon  the  agreement 
for  the  non-execution  of  the  lease.  It  may  perhaps  be  more 
satisfactory  to  point  out  a  slight  inaccuracy  in  the  statement  of 
the  fects  in  the  report  at  nisi  prius.  It  is  there  said,  that  the 
contract  was  for  the  sale  of  a  lease  of  a  house,  &c.  whereas  from 

(i)  S«ea  note  of  the  case  of  Morgan  N.  P.  R.  346. 

•.  KiohMdsoD,  (cited  in  7  East,  4S0)  (t^)  Moggridge  v.  Jones,   14  East, 

in  1  Campb.  N.  P.  C.  40.  n.  48S. 

(a)  See  Tje  v.  Gwynne,  S  Camp. 


180  On  agreements.  [Chap*  II. 

the  memorandam,  as  stated  in  the  report  in  East,  it  appears  that  it 
was  an  agreement  to  grant  a  lease.  The  memorandani  being  in 
the  following  terms.  Mem:  A.  agrees  to  let,  and  B.  agrees  to 
take  the  messuage  in  question,  to  hold  from  the  S9th  of  Dec. 
next,  for  the  term  of  twentjr-one  years,  under  the  yearly  rent 
of  ISO/.,  &c.  &c 

Since  the  only  remedy  for  breach  of  agreements  which  the  law 
can  giye  by  action  is  in  damages,'  and  courts  of  equity  are  in  the 
habit  of  granting  a  specific  performance  of  the  contract,  the  caaes 
on  the  sulgect  of  agreements  are  much  more  numerous  in  equity 
than  at  law.  The  following  observations  will  in  the  main  be 
confined  to  stating  as  much  of  the  equitable  doctrine  of  specific 
performance  as  is  consistent  with  the  subject  of  leases. 

In  the  case  of  Lawrenson  v.  Butler  (x)  the  decision  of  Lord  ; 
Redesdale  proceeded  upon  the  general  principle  that,  where 
nothing  has  been  done  on  either  side  under  an  agreement,  a  court 
of  equity  could  not  decree  a  specific  performance,  except  where 
the  right  to  compel  was  mutual.  However  just  and  equitaUe 
this  opinion  may  be  in  ordinary  cases;  (y)  yet,  with  relation  to  the 
requisites  of  an  agreement  under  the  fourth  section  of  the  statute 
of  frauds,  the  inclination  of  courts  of  law  and  equity  in  England 
seems  to  be,  to  hold  that  such  a  right  may  exist  without  mutua- 
lity. (%)  And  therefore  that, specific. performance  may  be  enforced 
by  one  of  the  parties  who  has  not  signed  against  the  party 
signing.  And  in  one  case  specific  performance  was  decreed  of  an 
agreement,  of  which  only  one  part  was  found  signed  by  the  lessee: 
but  it  was  in  the  possession  of  the  defendant  the  lessor,  and  there 
were  other  circumstances.  The  plaintiff  had  been  in  possession  a 
considerable  time ;  drafts  had  been  prepared  and  approved ;  and 
it  appeared  that  the  execution  was  only  deferred  till  the  repairs 
were  completed,  although  it  did  not  appear  that  this  was  an  ex- 
tension of  the  agreement.  An  extension  of  the  term,  according  to 
a  subsequent  written  variation  of  the  agreement,  was  refused  on 
the  ground  of  a  want  of  consideration,  (a) 

The  same    position  haai  also    been    sometimes   stated  thus: 

(x)  1  Scho.  and  Lefir.  IS.  Huddleston  v.  Briscoe,  11  Yes.  583. 

(y)  Broiniey  v,  Jefferies,  2  Vera.  Wcsternv.  RosmII,  3  Yes.  sadB.  187. 

415.    Armiger  v.  Clerk,  Buob.  UK  ColemAQv.l7pcot,6Viii.Abr.67.|il.  17« 

Hamilton  v.  Grant,  3  Dow,  P.  C.  33.  (a)  Robson  v.  Collins^  7  Yes.  ISO. 

(s)  Allen  r.  Bennett,  3  Taunt.  176. 
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that  the  necessity  of  signature  is  merely  matter  of  evidence,  and 
therefore  the  party  signing  cannot  object  that  the  agreement  is 
not  signed  by  the  other  side,  (b)  The  principle  however  requires 
this  further  correction,  that  unless  the  memorandum  state  both 
the  contracting  parties,  the  purchaser  as  well  as  the  seller,  or 
with  reference  to  our  present  subject  the  landlord  as  well  as  the 
tenant,  it  will  not  be  sufficient  to  bind  the  one  named,  though 
he  has  signed.  The  case  (e)  cited  in  support  of  this  position  was 
to  the  foUowing  eflfect :  A  person  made  a  minute  or  the  contract 
in  the  common  memorandum  book  of  another,  stating  himself  to 
be  the  seller,  but  did  not  name  the  other  person,  and  it  was  held 
that  this  was  not  sufficient  to  bind  him  in  an  action  brought  by 
the  other  as  buyer.  But  Sir  J.  Mansfield,  C.  J.  is  reported  to 
have  said,  that  if  the  memorandum  of  the  contract  had  been  in- 
serted in  the  regular  order  book  of  the  plaintiff,  the  buyer,  and 
if  the  person  to  whom  it  belonged,  the  pldce  in  which  it  was 
kept,  and  the  purpose  for  which  it  was  employed,  had  been  con- 
sonant and  consistent;  perhaps  it  would  not  have  been  too  much 
to  infer  that  the  entry  was  made  by  the  authority  of  the  owner 
of  the  book  for  the  purpose  of  evidencing  the  sale,  (d) 

The  general  rule,  that  parol  evidence  is  not  admissible  to  vary 
written  instruments,  prevailed  before  the  statute  of  frauds.  On 
the  ground,  however,  of  fraud,  mistake,  or  surprise,  it  has  been 
allowed  in  the  case  of  defendants  for  the  purpose  of  getting  rid  of 
contracts  altogether :  but  if  in  a  bill  for  specific  performance  the 
defendant  insists  that  the  evidence  being  received,  he  will  be  en- 
titled to  a  specific  performance,  with  an  abatement  of  price,  it 
cannot  be  admitted  for  that  purpose ;  because  that  comes  directly 
within  the  principle  upon  which  it  is  inadmissible  in  the  case  of  a 
plaintiff,  (e)  The  statute  of  frauds  has  madcL  no  alteration  in 
the  rule  of  law  in  this  respect ;  and  the  defendant  may  now  give 

(b)  Button  V.  Gray,  8  Ch.  Ca.  164.  and  a  S7S.  Clarke  v.  Grant,  14  Ves- 
Seton  V.  Slade,  7  Yes.  865.  Fowle  o.  519.  Ramsbottom  v.  Gosden,  1  V. 
Freeman,  9  Yes.  )51.  See  also  the  and  B.  165.  Garrard  v.  Grinling,  8 
words  of  this  section  of  the  stat  viz,  Swanst.  844. 

**  Hgned  ^  ike  pwrtg  to  be  chergeA  (/)  See  Pember  v.  Mather,  1  Bro. 

theremUk:^  Ch.  Ca.  51.   Rich  v.  Jackson,  4  Bro. 

(c)  Allen  V.  Bennett,  3  Tanat  169.  Ch.  Ca.  ft)4.  6  Yes.  334.  n.  c.  Marquis 
(rf)  See  1  Phill.  Ev.  459.  Townsbend  v.  SUuigroom,  6  Yes.  388. 
(e)  Jordan  v.  Sawkins,  3  Bro.  Ch.  Wooliam  v.  Hearne,  7  Yes.  811.  Hig- 

Ca.  388.  Winch  v,  Winchester,  I  Yes*     ginson  r.  Clowes,  I  Yen.  and  B.  5*1. 
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the  same  evidence  to  nullify  a  contract  as  before«(/)  Hie 
same  observation  applies  equally  to  the  case  of  otaitliog  shnj 
terms  of  the  agreement,  as  to  the  actual  insertion  of  terms  difisr- 
iog  from  those  which  were  intended  to  be  expressed.  A  diotmn 
of  Lord  Hardwicke  (g)  appears  to  militate  against  this  distinc- 
tion :  but  the  opinion  so  expressed  is  not  only  in  oppositiim  totlie 
correct  principle  of  law,  but  to  the  express  authority  of  all 
subsequent  cases.  The  accuracy  also  of  the  report  of  the  caae  ve- 
ferred  to  is  very  questionable,  as  appears  by  reference  to  another 
note  of  the  same  case,  cited  by  Lord  Redesdale  in  Clinaai  9. 
Cook,  (k) 

From  some  expressions  of  Lord  Loughborough,  in  Rich  v. 
Jackson,  (t)  it  might  be  inferred  that,  although  a  written  agvee> 
ment  for  a  lease  could  not  be  departed  from  by  parol  erideace^ 
except  with  a  view  of  shewing  that  the  contract  ought  not  to  ke 
enforced  upon  the  ground  of  fraud,  surprise,  or  mistake,  a  distine* 
tion  might  be  admitted  with  respect  to  the  case  of  a  sufaseqimit 
independent  agreement.  It  is  clear,  however,  from  tiie  caaea 
which  have  been  decided,  that  the  rules  applied  by  courts  of  equity 
to  the  case  of  a  subsequent  agreement  depend  upon  the  saiae 
principles  with  those  which  are  established  in  cases  of  an  original 
agreement;  and  that,  with  respect  to  a  subject  affected  bgr 
the  statute  of  frauds,  a  subsequent  agreement,  changing  the 
situation  of  the  parties,  and  their  rights  and  interests  as  derived 
from  an  agreement  already  eitisting,  must  either  be  authenticated 
in  the  manner  which  the  statute  directs,  or  be  brought  within  Hie 
scope  of  the  known  and  regular  exceptions,  (k) 

The  case  of  Pjm  v.  Blackburn,  (Q  which  has  relation  to  the 
points  included  in  the  preceding  discussion,  is  so  peculiar  in  its 
circumstances,  that  it  can  only  be  stated  as  a  case  sui generis.  A. 
the  defendant  in  the  original  bill  (who  died  in  the  progress  of  the 
cause)  was  tenant  to  the  plaintiff  of  a  public-house,  at  the  rent  of 
65/.  upon  a  lease  for  twenty-one  years,  which  would  expire  in 
1795.  In  1791  a  written  agreement  was  entered  into  that  A. 
should,  with  all  convenient  speed,  do  certain  repairs  particolarly 
specified;  and  that  he  should  accept  a  new  lease  from  the 

(g)  Joynes  v.  Statbam,  3  Atk.  S8S.  (*)  Anon.  5  Vin.  Abr.  62S.  pi.  S8. 

{h)  I  Sch.  and  Lefr.  SS.  and  Eich  v.  Legal  v.  MiUer,  2  Yes.  990.  Price  •• 

Jack9on»  4  Bro.  Ch.  Ca.  614.  Dyer,  17  Yes.  356. 

(t)  4  Bro.  Ch.  Ca.  614.  (0  3  Tea.  84. 
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dfty  of  for  thirty^one  year^  at  a  rent  of  8S/«    The  plain- 

tiff insisted  that  the  agremient  was,  that  A.  should  sorrendw  his 
^^i^i^ng  lease ;  and  that  the  new  lease  should  commence  from  the 
eonpletion  of  the  repairs.    The  answer  denied  the  agreement  for 
the  sunresder  of  the  exisling  lease,  or  that  the  new  term  was  to 
eooimence  before  the  expiration  of  the  old  lease ;  and  insisted  that 
tho  blanks  were  left  in  consequence  of  the  plaintiff  being  at  a  dis- 
taace  from  LKwdoo^  where  he  could  not  conveniently  obtain  the 
oouttterpart  of  fbe  lease  in  order  to  insert  the  date  at  which  th^ 
sttbaistiBg  lease  would  expire*  Sir  P.  Arden,  M.  R.,  after  stating 
the  respeetive  allegations^  said,  ^  Suppose  the  plaintiff  meant 
what  ho  sayS|r-is  the  defendartt  bound  to  perform  an  agreement, 
which  the  plaintiff  understands  in  one  way,  but  which  the  defend- 
aat  had  a  right  to  understand  in  another  ?    Has  the  plaintiff  made 
cnl  that  the  defendant  acceded  to  the  agreement  I    Did  he  ever 
accept  an  agreement  binding  himself  to  surrender  the  existing 
leasa^  and  take  thai  tendered  by  the  plaintiff?    I  admit  there  is 
difficulty  00  both  sides :  but  (though  the  plaiatiff,  I  doubt  not, 
meant  what  he  says)  the  true  construction  is  so  much  in  fitvour  of 
the  defendant,  and  a  construclion  a  man  had  a  right  to  act  upon, 
that  I  cannot  compel  him  to  p«form  an  agreement  so  strange  even 
according  to  the  plaintiff's  construction ;  for  if  the  term  of  the  re- 
pairs being  completed  was  the  point  of  time,  is  it  not  common 
sense  to  say  that  ?  But  was  it  not  more  proper  that  he  should  fix  a 
time,  withta  which  it  should  be  done  ?    The  plaiatiff  bj  his  negli« 
genoe  has  drawn  hknself  into  an  i^reement  he  never  meant  to 
make.    If  I  had  been  to  read  this  agreement  without  any  suit,  I 
should  have  supposed  that  the  defendant  had  four  years  to  make 
the  repairs  in.    He  has  folilled  the  agreement  so  far  by  complet- 
ing the  repairs,    I  cannot  do  what  the  plaintiff  desires.    I  cannot 
celleot  that  the  defendant  ever  consented  t»  surrender  his  lease, 
and  take  a  lease  from  any  other  time  than  the  expiration  of  the 
former.    It  would  be  very  dangerous  upon  this-  bill  and  answer  to 
permit  par^  evidence  on  either  side.    To  let  in  the  evidence  of 
the  plaintiff's  surveyor  would  be  very  dangeroosw    Therefore,  as 
H  stands,  the  plaintiff  is  entitled  to  specific  performance  if  he  in- 
sist upon  it :  (m)  but  he  has  not  made  out  any  case  for  a  decree 
that  the  defendant  shall  accept  a  lease  to  commence  at  a  time 
prior  to  the  expiration  of  the  former  lease/' 

(m)  Quer  ji  if  misted  by  the  defemUnt. 
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The  cases  which  relate  to  the  doctrine  of  waiver  by  parol  or 
written  agreements  are  the  following.  The  firstcase  (n)  is  reported 
very  shortly  thus : — ^^  The  single  point  of  this  case  was,  whether 
an  agreement  in  writing  made  since  the  statute  of  frauds  and  per- 
juries might  be  discharged  by  parol  ?    And  Lord  Keeper  held  it 
might,  and  therefore  dismissed  the  bill,  which  was  brought  to  have 
the  agreement  executed  in  specie."    The  authority  of  this  case 
has  been  disputed,  it  not  being  in  the  Registrar's  book.    In  Leg^l 
V.  Miller,  (o)  the  last  mentioned  case  was  referred  to  by  the  mas- 
ter of  the  rolls,  as  an  authority  for  bis  decision,  but  without  any 
particular  observation  respecting  it.    In  the  recent  case  ef  Price 
V.  Dyer,  (p)  the  defendant  insisted  on  the  fiu^t  of  waiver ;  witb 
respect  to  which  Sir  W.  Grant,  M.  R.,  said,  ^<  It  is  then  said  the 
agreement  was  waived ;  and  that  a  written  agreement  may  be  so* 
far  waived  by  parol  that  the  Court  will  refuse  the  interposition  of 
its  equitable  jurisdiction  to  support  it.    Not  conoeiving  that  there 
was  in  this  case  any  waiver  within  the  meaning  of  the  dicta  or 
decisions  upon  this  subject,  it  is  not  necessary  for  me  to  give« 
precise  opinion  upon  the  point :  but,  as  at  present  advised,  I  in- 
cline to  think  that,  upon  the  doctrine  of  this  court,  such  would  be 
the  effect  of  a  parol  waiver  clearly  and  satis&ctorily  proved ;  but 
here  was  no  such  waiver.    The  waiver  spoken  of  in  the  cases  is 
an  entire  abandonment  and  dissolution  of  the  contract ;  restoring^ 
the  parties  to  their  former  situation.    No  such  thing  was  for  a 
moment  in  the  contemplation  of  these  parties.    From  the  history 
of  the  transaction,  in  the  answer  and  the  evidence  of  the  solicitor, 
all  they  at  any  time  meant  was  to  add  to  and  modify  the  terms  or 
the  original  agreement." 

In  Backhouse  v.  Crosby,  (q)  which  was  a  bill  for  specific  per- 
formance  of  a  contract  of  sale,  evidence  being  given  of  a  parol 
waiver  between  the  defendant  and  a  subsequent  purchaser,  Lord 
Hardwicke  said  he  would  not  say  that  a  contract  in  writing  could 
not  be  waived  by  parol ;  yet  he  should  expect  in  such  case  a  very 
clear  proof;  and  the  proof  in  the  present  case  he  thought  very 
insufficient  to  discharge  a  contract  in  writing ;  and  observed  that 
the  statute  of  frauds  requires  that  all  contracts  concerning  land» 

(n)  Gomum  o.  Sftlisbury»  1  Yeni.         («)  1  Eq.  Abr.  32.    See  the  facts  o( 
240-  this  case  sUted  in  note  to  1  Fhill.  Bt. 

(o) «  Vez.  990.  599.  Sd  edit 

(fi)  17  Vcs.  35^ 
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should  be  in  writing.  Now  an  agreement  to  waive  a  pnrehaoe  is 
as  piach  an  agreement  concerning  lands  as  the  original  contract. 
However,  be  said,  there  was  no  occasion  then  to  determine  the 
point.  The  doctrine  in  this  case  that  the  Court  would  expect 
very  strong  proof  has  been  commonlj  inserted  in  abridgments  and 
treatises  as  forming  a  rule  of  law :  but  the  sufficiency  of  evidence 
is  in  every  case  a  matter  of  fiict ;  and  whenever  it  is  admitted  that 
a  certain  conclusion  should  result  from  given  premises,  the  ade- 
quacy of  the  proof  by  which  the  existence  of  those  premises  is 
established  must  resolve  itself  into  the  conviction  of  the  judge  as 
to  the  existence  or  non-existence  of  the  fact.(9)  <' 

Upon  the  question,  bow  far  parol  variations  of  a  written  agree- 
ment maybe  a  bar  to  specific  performance,  the  master  of  the  rolk, 
in  the  case  above  cited  of  Price  and  Dyer,  (r)  made  the  foUowibg 
observations :  ^^  Variations  so  acted  upon  that  the  (»*iginal  agree- 
ment could  no  longer  be  enforced  without  injury  to  one  party 
would  be  a  bar  to  a  specific  performance  of  that  original  agree- 
meat*  Such  was  the  case  in  Legal  v.  MiUer.  (s)  The  original 
agreement  was  unexceptionable :  but  the  execution  of  it  under  the 
new  circumstances  would  have  been  a  fraud  upon  the  landlord ; 
he  having  rebuilt  instead  of  repairing  the  houses,  and  the  tenant 
having  agreed  to  pay  an  additional  rent  in  consideration  of  the 
additional  expense.  But  variations  verbally  agreed  upon,  sup- 
posing any  to  have  been  so  agreed  upon  in  this  case,  are  not 
sufficient  to  prevent  the  execution  of  a  written  agreement ;  the 
situation  of  the  parties  in  all  other  respects  remaining  unaltered. 
The  defendant  has  expended  nothing  upon  the  fiiith  of  having  the 
added  stipulati<ms  performed.  He  has  sustained  no  positive  loss : 
he  will  only  be  disappointed  of  tliat  advantage  Which  he  expected 
to  derive  from  the  gratuitous  covenants  of  the  plaintiff.'* 

In  Gouriay  v.  The  Duke  of  Somerset  (Q  a  lease  and  counter^ 
part  had  been  tendered  to  the  plaintiff  (the  lessee)  who  was 
required  to  accept  the  lease,  and  execute  the  counterpart ;  which 
be  refused  to  do,  acknowledging  that  he  had  not  read  the  lease, 
but  stating,  that  he  considered  the  agreement  sufficient  for  him. 
It  was  contended,  that  this  was  a  waiver  or  repudiation  of  the 
original  agreement :  but  Lord  Eldon  said  that,  although  he  agreed 

(q)  MS.  olisenratioa  bj  SirW;  D.         (#)  S  Tes.  t99. 
Evans.  (f)  1  Ves.  sad  B.  6S. 

(r)  17  Vcs.  864. 
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that  a  ntmA  to  exeenta  a  leaaa  most  be  a  raftiiat  to  stand  by  the 
leaaa;  bat  if  it  goee  no  fortiier  than  that  Ibe  bhui  tbonght  the 
agreement  as  good  a  lease  as  he  could  have,  that  does  not  amount 
to  a  dechiratioii  that  he  never  would  execute  a  lease,  and  can* 
not  be  considered  aa  repudiating  the  agveeaMnl  with  which  he 
declares  himself  satisfied. 

If  the  defendant  confesses  the  agreement,  and  inaista  upon*  the 
slatnte,  it  will  be  a  bar  to  the  plaintiff's  claim  of  specifle  perform*- 
anoe  ckf  a  parol  agreement:  (»)  bat  if  he  does  not  insist  on  the 
alatole,  he  most  be  tahea  to  have  renounced  the  benefit  of  it.  (jr> 
So  if  he  admits  the  agreement  bj  his  answer,  and  submits  to  per* 
form  ity  he  cannot  by  his  answer  to  the  amended  bill  have  tho 
benefit  of  die  statute,  (y) 

The  phintiff  if  he  fiiils  to  prove  his  own  agreement,  and  the 
defendant  is  allowed  to  give  parol  evidence  of  a  diflerent  one^ 
cannot  resort  to  the  defendant's  agreement :  (s)  bat  where  the 
plaintiflTt  by  an  amended  biU,  prayed  in  the  alternative  Oat,  if  hot 
entitled  to  the  performance  of  the  ordinal  agreement,  he  might 
have  execution  of  the  admitted  one,  the  biU  was  dismissed  wrthont- 
prejudice  to  a  bill  for  the  performance  of  the  admitied  agree- 
ment, (is)  On  the  other  hand,  if  the  defendant,  after  proving  a 
Written  agreement  different  fit»m  that  of  the  plaintiff,  sabmrt  to 
perform  such  agreement  proved  by  him,  he  may  have  a  decree 
upon  his  answer  without  filing  a  cross  bill,  it  cross  bill  wan 
finrmerly  the  coarae:  but  it  would  be  now  dlsuMssed  wffib  costs  an 
being  unnecessary,  (ft) 

l%e  jmrisdiction  of  cowts  of  equity,  in  caseo  of  tnmiy  has  htro- 
duced  a  large  exception  of  cases  out  of  the  statute  of  fivods  oo 
Ae  priaciple  of  part  performance  of  parol  agreements.  But  in 
order  to  amount  to  part  performance,  so  aa  to  exclude  the  appli- 
eatioii  of  the  statute^  the  act  must  be  unequivocally  referable  to 
flie  agreement  A  party  who  has  permitted  another  to  perform 
aueh  acts  on  the  foith  of  an  agreement  shall  net  insist  that  the 
agveemeDt  is  bad,  and  that  he  is  entitled  t^  treat  those  acts  as  if 

(s)  WhUelMiMh  a.  Bevis^ 9  Bro.  Ch.  (y)  Sparrisva.  Vilsgafsld>  aVss.  M& 

C^5S0.    C6othtt.Jacksca»STes.a7.  (s)  Ii^a.  mUisivt  Ys&ssa. 

Moors  V.  Bdwards^  4  Yes.  SS.  («)  Lyndsey  v.  Lynch,  S  8cho.  sad 

(jt)  Croyaton  e.  Bayam,  Fmsb  Ch.  LcCr«  I. 

SOS.    Symondsoa  v.Twssd,QUh.  Eq.  (»)  Fife  «.  Clsytoa,  IS  Yes.  64ft. 
Rep.SS.    Free.  Ch.  874.  S.  C. 
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they  never  existed,    fiat  nothing  is  a  pert  performance 
does  not  pot  the  party  in  a  sitnation  that  it  wovld  be  a  firaod  upon 
him  if  the  agreement  should  not  be  performed,  (e) 

Possession  taken  in  pursuance  of  a  parol  agreement  or  in 
other  words,  possession  given  by  the  person  having  the  possession 
to  the  j)erson  claiming  it^  purchasing  fixtures,  or  any  similar  act  of 
ownership,  may  have  the  eflfect  of  taking  the  case  out  of  the 
statute,  where  it  clearly  appears  what  the  agreement  is.(d) 
Althoi^hacts  merely  auxiliary  to  the  agreement,  such  as  putting 
a  deed  into  the  hands  of  a  solicitor  to  prepare  the  conveyance, 
have  not  the  same  ethci ;  («)  so  where  the  agreement  was  coodi« 
tional  on  the  vendor's  procurii^  the  release  of  the  claim  of  a  third 
person,  and  he  procured  it  for  a  valuable  consideration,  it  was 
not  considered  a  part  performance  to  take  it  out  of  tbe  statute,  (f) 

In  Kine  v.  Half,  (g)  Lord  Manners  decreed  specific  performance 
on  the  prayer  of  a  landlord  against  a  tenant  on  this  prinmple,  the 
tenant  having  taken  possession  and  paid  rent.  ^^  How  is  it  possible,'* 
ssid  his  Lordship,  ^^  to  refer  this  possession  to  any  other  title  but 
this  agreement.  And  what  is  the  situation  in  which  this  plaintiff 
is  placed  by  the  conduct  of  the  defendant  ?  Tbe  defendant  could 
at  any  time  enforce  this  agreement  against  the  plaintiff;  he  would 
be  protected  in  this  Court  against  an  ejectment,  and  from  beii^ 
treated  as  a  trespasser;  and  tbe  plaintiff  was  by  this  contract  and 
the  acts  of  the  defendant  disabled  from  dealing  with  any  one  else 
fer  the  land."  In  this  case,  the  defendant  insisted  that  it  was  one 
of  the  terms  of  the  agreement  that  he  should  be  at  liberty  to  sur« 
tender  the  premises;  and  there  being  contradictory  evidence,  an 
issue  was  directed  and  a  verdict  given  in  fevour  of  the  plaintiff. 

Payment  of  the  substantial  part  of  tbe  purchase  money  has  been 
considered  tantamount  to  an  execution :  ( A)  but  the  principle  has 
been  disputed;  and  clearly,  merely  paying  tbe  deposit  on  a  sale 
by  auction  (t)  will  not  be  sufficient. 

If  possession  is  delivered  and  money  is  laid  out  in  building  or 
improving  it,  part  performance  and  parol  evidence  is  admissible 

<c)  See  CHuui  v.  Cook,  1  Scko.  sad    €s.  400. 
I«fr.«l.  (J1  O'EcaUlj  v.ThooipMB,  S  Coz« 


(4)  Boifer«.CAtar,4Ve8.91.  SVes.  271. 
470.    Lester  v.  FoxcrofI,  Collin  P.  C.        (g)  S  Ball,  and  Beatt  348. 
loe.   ^Tilb  V.  Stndling,  8  Tesi  3S1.        <i9  Main  v.  Mdbonni»  4  Tes.  7S0. 
lFresni.sS9.  (0  Bnekmsster  v.  fiarrop,  7  Vcs* 

<«)  'AeddiBg  V.  Wilkes,  <8  Bro.  ,Ch.  346.    S.  C.  oa  Appeal,    13  Yes.  4SS. 
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to  shew  the  terms.  (J)    But  a  promise  to  renew  in  consequence 
of  money  already  laid  out  is  nudum  pactum^  and  not  to  be  speci- 
fically performed ;  neither  does  money  laid  out  afterwards  vary 
it.  (k)    Neither  is  there  any  general  equity  to  renew  in  conse- 
quence of  expenditure  under  the  observation  of  the  landlord, 
not  under  any  specific  engagement  or  arrangement.  (/)     In  the 
case  last  cited  the  case  represented  by  the  bill,  and  proved  by  one 
witness,  was  an  agreement  in  1790  by  the  defendant  that,  in  con- 
sideration of  repairs  and  improvements  of  mills  situated  upon  the 
premises,  the  plaintiffs  should  not  be  disturbed  during  the  defend- 
ant's life;  and  expenditure  by  the  plaintiffs,  under  that  agree- 
ment, to  the  amount  of  5000/.  in  1794.    The  answer  contained  a 
positive  denial  of  that  or  any  other  agreement  previous  to  the 
year  1794  or  that  the  defendant  ever  induced  or  led  the  plaintifls 
to  make,  finish,  or  complete,  the  said  alterations,  improvements, 
or  repairs,  or  lay  out  money  upon  any  promise  or  assurance  of  a 
lease  for  the  life  of  the  defendant,  or  any  other  term,  or  upon  any 
promise  or  assurance  that  they  should  not  l>e  disturbed  during  his 
life,  or  to  the  like  effect,  insisting  that  the  only  agreement  took 
place  upon  the  4th  of  April,  .1794,  in  consequence  of  a  letter 
dated  the  24th  of  March  preceding,  to  the  defendant  from  one  of 
the  plaintiffs;  the  necessary  alterations  and  improvements  being 
estimated  at  500/.,  and  the  defendants  agreeing  to  advance  300/. 
to  furnish  wood  at  a  reasonable  price  at  about  100/.,  and  stone 
gratis,  and  to  have  interest  at  5/.  per  cent :  the  agreement  proved 
by  the  ringle  witness  of  the  plaintiffs  being  denied  by  the  answer, 
according  to  the  practice  of  the  court,  it  could  not  be  enforced ; 
and  it  became  necessary,  from  a  review  of  the  circumstances  of  the 
case,  to  see  whether  there  was  any  general  principle  of  equity  in 
support  of  the  plaintiff's  case.  In  that  view  the  following  observa- 
tions of  Sir  W.  Grant  seem  important : — ^^  There  are  different 
positions  in  the  books  with  regard  to  the  sort  of  equity  arising  from 
laying  out  money  upon  another's  estate,  through  inadvertence  or 
mistake;  that  person  seeing  that,  and  not  interfering  to  put  the 
party  upon  his  guard.    The  case  with  reference  to  which  that 
proposition  is  ordinarily  stated  is  that  of  building  upon  another 

(j)  Floyd  V.  Buckland,    8  Freem. .       (k)  Robertson  v.  St.  John,  S  Bro» 
868.    Toole  V.  Medlicott,  I  Ball,  and     Ch.  Ca.  1S9.   But  see  post  p.  191. 
Bestt.  404.  (0  Filling  v.  Amiitage,  18  Vcs.  78. 
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man's  ground.  That  is  a  case  which  supposes  a  total  absence  of 
title  on  the  one  side ;  implying,  therefore^  that  the  act  must  be 
done  of  necessity  under  the  influence  of  mistake;  and  undoubtedly 
it  may  be  expected  that  the  party  should  advertise,  the  other  that 
he  is  acting  under  a  mistake.  But,  I  do  not  know  any  case  in 
which  a  lessee  either  of  a  term  or  from  year  to  year,  making  any 
improvement  upon  the  estate  in  his  possession,  though  with  the 
complete  knowledge  of  his  landlord,  has  been  entitled  as  against 
the  landlord  to  have  his  lease  prolonged  until  he  shall  obtain 
reimbursement  for  the  improvements  he  has  made ;  for  he  has  a 
title  of  which  he  knows  the  duration.  He  is  not  under  a  mistake 
with  regard  to  the  nature  of  his  title.  He  may»  perhaps,  be  im- 
prudent, if  the  expectation  that  his  lease  will  be  renewed  or  hie 
possession  from  year  to  year  will  continue  prove  unfounded. 
But  because  that  expectation  is  disappointed,  can  I  say  he  has 
acquired  a  right  to  a  prolongation  of  his  lease,  or  to  a  lease  for  a 
certain  period  ?  What  is  the  information  the  landlord  ought  to 
be  expected  to  give  in  such  a  case  ?  As  there  is  material  inform- 
ation to  be  given  by  him  in  the  case  of  a  decided  mistake^  so  it 
might  be  very  material  infornmtion  if  there  is  a  certain  lease^  but 
bad  in  law ;  though  I  will  not  pronounce  a  decided  opinion  upon 
that.  But  what  information  can  he  give  to  a  tenant  from  year  to 
year,  (which  was  the  nature  of  the  tenancy  in  this  particular 
case)  other  than  he  possesses,  viz.  that  he  is  a  tenant  from  year  to 
year,  making  improvements,  and  laying  out  money  upon  an  estate 
in  which  he  has  no  permanent  interest.'*  ^*I  am  now  supposing," 
continued  his  honour,  ^^  there  was  no  promise  by  the  defendant 
to  quiet  the  plaintiffs  in  the  possession  for  his  life ;  for  upon  such 
a  promise,  if  established,  they  must  succeed:  but,  treating  it 
merely  as  the  case  of  improvements  made  in  his  view,  that  inform- 
ation  would  not  have  conveyed  to  them  any  thing  thej  did  not 
possess.  Then  suppose  it  was  the  habit  of  his  family  to  per- 
mit tenants  to  remain  from  generation  to  generation,  but  he  is 
not  sure  that  he  shall  let  every  tenant  remain  for  an  indefi- 
nite period  of  time.  That  is  implied  from  the  nature  of  the 
thing)  that  the  landlord  is  not  bound  to  act  upon  that  habit ;  then 
could  they  have  said,  they  were  making  improvements  upon  the 
supposition  that  they  were  upon  a  footing  with  the  other  tenants  ? 
He  (the  defendant)  sweaty  distinctly  he  had  no  such  intention,  at 
the  time,  during  which  the  improvements  were  gmog  on,  to 
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deprive  ihem  of  their  poemrion;  and  it  was  a  drcumstanee  tliaC 
oocolred  after  the  improvemeiits  were  made,  and  totally  independ- 
ent of  them,  that  indoeed  him  to  depriTO  them  of  the  poflsesaton. 
Then  what  eondoct  it  a  person  in  that  eitnation  to  hold,  to  pro* 
vent  that  equity  attaching  ?  I  do  not  hnow  what  distinet  obl%a- 
tion  there  ie  upon  the  landlord ;— can  it  be  said  he  most  have  sup- 
posed they  were  acting  upon  what  passed  in  1790,  and  therefore 
he  ought  to  have  warned  them  ?  That  is  inconsistent  widi  the 
whole  tenor  of  his  defenee ;  for  he  denies  any  promise  in  1790^ 
upon  which  they  ought  to  have  acted,  aud  states  that  he  had  totally 
foigotten  it.  Also,  taking  the  agreement  of  1791  to  have  exist* 
euse,  there  was  a  case  to  which  he  could  relhr  the  improvements ; 
isr  in  the  nature  of  that  arrangement  is  implied  Aat  some  im^ 
prbvementB  should  take  pkce.  At  what  period  am  I  to  say  ho 
most  have  seen  that  they  were  exceeding  the  limits  of  any  expense 
they  could  reasonably  be  supposed  incurring  in  consequence  of 
the  arrangement  of  1794 1  Of  course  he  was  to  see  some  improve* 
nenls,  and  there  wIm  no  neglect  in  not  guarding  against  making 
those.  But  suppose  there  was  a  period,  it  would  then  come  beek 
to  the  case  of  a  tenant  ftom  year  to  year,  making  improvements 
at  his  own  discretion,  upon  the  hope  arising  from  the  habit  of  his 
landHord,  that  it  would  be  worth  his  while  to  take  the  chance, 
hwring  no  apprehension  of  being  disturbed ;  and  I  beKeve  that  is 
Vhe  real  truth  of  this  case.  These  parties,  independent  of  any 
promise,  rested  so  much  upon  the  fiiith  that  they  should  not  be 
disturbed  in  the  enjoyment,  as  their  ancestors  had  not  been  for 
many  years,  that  they  thought  themselves  as  safe  as  if  they  had  a 
lease  ;^^but  can  I  convert  that  hope  into  an  actual  engagement  by 
the  landlord,  binding  him  down  to  permit  them  to  continue  ia 
possession  not  Ibr  a  definite  period  according  to  the  agreement  in 
ITOO,  but  until  Ihey  shall  be  reimbursed  ?  See  how  fcr  this  would 
estend.  The  case  hardly  occurs  of  a  good  tenant,  especiaUy 
whore  tenants  are  seldom  turned  out,  who  does  not  make  sosm 
improvoBsent.  Can  a  court  of  equity  say  such  a  tenant  is  never 
to  be  reoMMFed  until  it  has  been  settled  in  equity  how  much  he  has 
laid  out  under 'the  offpeotation  that  he  should  not  bo  turned  out, 
and  the  laniHord  would  aot  exercise  his  kgdi  right  until  t^- 
iNUMmeatr  ThisisahardeasoiqmitheplaintUb,if«h^losoisM 
this  money.  But  to  give  redress  in  a  particular  casoi  iikdy  to 
occur  nielyf  am  I  to  lay  down  a  principle  thaC  vrouM  Aske  the 
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fiecnrity  of  jpropeity  mi  almoit  all  its  nmiioalkNiS)  wid  the  datl- 
ifligs  of  men  widi  eack  other  ?  For  thai  purpose^  I  most  say,  that 
the  true  measure  of  jastice  is,  that  a  laadlord  shall  never  turn  mit 
a  teaant  if  improvemente  have  been  made  with  the  knowledge  of 
the  landlord  until  the  tenant  shall  be  completely  reimbursed. 
The  only  possflile  groand  is  upon  Ihe  fboting  of  the  agreement  of 
I7M  :  but  that  is  ineonsistettt  with  the  shape  of  the  bilL  If  a 
landlord  enters  into  an  arrangement  with  a  tenant  relative  to  im- 
provemente, and  80  completely  sanctions  them  that  he  himsrff 
agrees  to  admuice.part  of  the  money,  implying  that  another  part 
is  to  be  advanced  by  the  tenant ;  I  doubt  wheUier  that  does  not 
fiMlen  an  equity  upon  the  landlord,  predudbig  him,  when  these 
improvements  are  made  under  hie  authority,  ttom  saying  there  ie 
jm  end  of  the  lease.  Such  an  arrangement,  though  widiout  a 
^ipecUft  agreement,  would  imply  one,  as  it  would  be  eo  contrary  to 
good  iuth  to  encourage  a  tenant  in  so  positive  and  direct  a 
manner  to  proceed  in  particular  improvemeBls,  and  tiien  deny 
•Wm  all  henefiCy  that  I  tUnk  equity  would  iaterCMre,  and  hold  it  an 
implied  term  that  Mie  tenant  ehouU  have  the  Air  benefit  from 
the  •improvements  Aus  nmde  bj  the  concurrence  of  his  landlord. 
But  the  bill  is  not  fraoMd  for  redress  upon  that  g:round.  On  the 
contrary,  they  <the  plaintiflb)  entirely  pass  by  thie  agreement,  and 
will  not  admit  that  their  Improvements  bad  the  stightest  con- 
aeuien  with  it.    Bill  dismlssitd,  but  without  costs. 

Upon  the  case  of  Robertson  v.  St  John,  (m)  Sir  W.  D.  Evans 
obaerves,  that  he  has  sometimes  had  doubts  whether  there  was  not 
ottlicieBt  mutudity  to  coom  to  a  difierent  conclusion  from  that 
mvived  at  in  that  case.  Lord  Bolingbroke,  tenant  far  life,  wiA 
flvanioder  to  his  son  the  defendant  in  fee,  granted  a  lease  for  81 
fears,  covenantiag  that  his  son  should  confirm  it  when  he  came  cf 
age.  Soon  after  the  defendant  came  of  age  the  lessee  wrote  to 
him  etating  hie  agreement  with  his  fether,  and  that  in  consequence 
4if  it  he  had  laid  out  considerable  emns  of  money.  To  tins  letter 
the  defendant  wrote  the  fellowing  answer :  ^  The  agreement  cer- 
tainly does  not  bind  me :  but  the  money  you  have  laid  out  eer- 
Aasnly  entitles  you  to  a  i^enewal  Aom  me,  wUch  I  shall  be  happy 
io  giee  you  on  this  oeosidewKieo.'^  The  MU  uAiich  wus  filed  «y 
dlto  assignee  of  tfce  lessee  wim  Imd  become  hMlgupt^  rfleged  thrt 

(A)eArt.€h.€a.«i8f. 
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tlie  lesie^  and  alM>  tbe  plaintiff  had  laiid  out  farther  sums  on  the 
premises,  and  prayed  a  specific  performance;  and  it  being  ai;ged 
upon  demurrer  to  the  bill,  that  the  agreement  as  stated  was 
nudum  pacium^  Lord  Thuriow  said,  that  the  intention  of  lajing 
out  Airther  sums  not  being  mentioned  in  the  letter,  the  promise 
was  nudum  paeiumy  which  equity  would  not  perform  in  specie  ; 
although  had  he  stated  that  intention,  and  the  promise  had  been 
founded  on  it,  the  plaintiff  should  have  had  a  specific  performance. 
The  circumstance  of  laying  out  the  money  afterwards,  as  it  was 
voluntary,  will  not  vary  the  nature  of  the  case.  The  objection  of 
Sir  W.  D.  Evans  seems  to  be,  that  there  was  no  occasion  in  this 
ease  to  consider  the  effect  of  tbe  previous  or  subsequent  expendi- 
ture as  to  the  mutuality  of  the  contract ;  because  in  every  agree- 
ment for  a  lease  the  agreement  to  take  a  lease  is  a  sufficient 
oonsideration  for  the  mutual  agreement  for  granting  one;  and  the 
question  cannot  be  affected  by  any  considerations  of  excess  of 
benefit  on  the  one  side  or  the  other.  Here  it  was  admitted  on 
both  sides,  that  the  agreement  with  the  fotber  was  binding  on  the 
son :  but  it  might  be  iairiy  questioned  whether  the  transaction  by 
letter  did  not  amount  to  a  concluded  agreement,  as  fiir  as  it  went, 
to  grant  a  lease  within  the  statute  of  frauds;  and  then  tbe  circum- 
stance of  the  motive  alleged  being  the  past  expenditure  of  tbe 
lessee  was  immaterial,  since  without  any  such  allegation  there 
would  have  been  a  sufficient  mutuality,  if  it  appeared  that  it  was 
the  intention  of  the  one  party  to  grant  a  lease,  and  the  other  to 
take  it.  With  respect  to  this  particular  case  other  questions 
might  have  arisen  on  the  ground  of  the  admissibility  of  panrf 
evidence,  which  might  ultimately  have  produced  the  same  result 
as  that  to  which  the  court  came :  but  the  principle  would  have 
been  essentially  different.  It  seems  to  be  clear,  however,  fliat 
a  parol  agreement  in  consideration  of  past  expenditure  is  so 
for  nudum  padum^  that  it  will  not  come  under  the  head  of 
cases  upon  part  performance  where  parol  evidence  is  ad- 
missible; neither  does,  it  appear  that  money  laid  out  afterward 
will  vary  it. 

The  mere  hct  of  possession  by  a  tenant  holding  over  will  not 
weigh  much ;  because  the  tenant  of  course  continues  in  possession 
until  he  has  notice  to  quit :  and  it  is  not  like  the  delivery  of  the 
possession  by  the  person  having  it  to  the  person  claiming  it  So 
likewise  the  payment  of  an  additional  rent  under  such  circum- 
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stances  is  equivocal :  but  if,  on  a  plea  or  the  statute,  an  averment 
by  the  tenant  that  the  landlord  accepted  the  rent  on  the  footing  of 
the  agreement  stands  uncontradicted,  thd  payment  of  rent  id  no 
longer  equivocal ;  and  it  is  incumbent  on  the  defendant  to  saj 
whether  he  accepted  the  rent  on  the  footing  of  a  holding  from 
year  to  year,  or  on  what  other  ground,  (n)  The  benefit  of  the  plea 
in  the  case  cited  was  saved  to  the  hearing  on  the  authority  of  the 
ease  of  Cbarlwood  v.  The  Duke  of  Bedford,  (o)  In  the  same 
case,  (Wills  v,  Stradling)  the  plaintiff,  the  lessee  of  a  farm,  stated 
improvements  made  at  a  considerable  expense:  but  the  lord 
chancellor  observed  that,  as  to  money  laid  out  on  the  faith  of  the 
agreement,  there  was  no  ground  for  it  here  stated ;  it  was  not  the 
case  of  a  building  or  repairing  lease ;  neither  was  the  money 
alleged  to  have  been  laid  out  with  the  privity  of  the  defendant. 

In  Allen  v.  Bower,  (p)  the  lessor  made  a  verbal  agreement 
with  his  lessee  to  secure  him  in  possession  of  the  premises  during 
his  (the  lessee's)  life;  and  in  consequence  of  this  promise  the  lessee 
made  considerable  improvements;  and  after  the  lessor's  death  a 
memorandum  (upon  which  some  remarks  will  hereafter  be  made) 
was  found  amongst  his  papers,  desiring  that  the  plaintiff  might 
not  have  his  rent  raised,  as  it  was  reasonable  for  him  to  grant  a 
lease  on  account  of  the  improvements  which  he  had  made,  and 
which  must  have  distressed  him.  Before  the  discovery  of  this 
memorandum,  it  appears  that  the  case  had  been  referred  to  the 
master  to  inquire  what  interest  was  intended  to  be  granted ; 
and  Lord  Thurlow  said,  the  rule  to  direct  the  master  would  be 
easy,  for  the  term  must  be  according  to  the  money  laid  out  by  the 
plaintiff:  but  that  he  must  consent,  if  the  term  to  be  granted  was 
such  as  would  before  that  time  have  expired,  to  pay  to  the  de- 
fendant an  increased  rent  equal  to  the  additional  value  df  the 
fiirm.  The  master  on  that  occasion  refused  parol  evidence;  and 
reported  that  the  plaintiff  was  only  entitled  to  a  lease  for  three 
years,  which  was  the  longest  that  could  be  by  the  statute  of  frauds. 
The  case  was  again  referred  to  the  master  to  state  the* promise 
made,  and  referred  to  by  the  paper  above  mentioned ;  and  the 
master  having  received  parol  evidence  reported,  that  if  such  evi« 

(«)  Wilk  «.  Stradling,  S  Yes.  978.  in  question,  although  it  was  involved 

(9)  I  Atk.  497.    But  no  part  of  the  in  that  case, 
discussion,  as  reported,  has  anj  imme-         (jp)  $  Bro.  Cb.  Ca.  149.  See  1  Fes. J. 

diate  reference  to  the  particular  point  331.        , 
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dence  #eftie  adihissible,  the  intet*fe8t  wbich  the  tenant  was  to 
acquire  was  an  interest  for  life ;  and  Lord  't^huHoW  decreed  ft 
lease  for  99  years  determinable  on  the  life  of  the  lessee.  And 
fiubf^equently  his  lordship  stated,  that  the  decree  had  be^n  Hiade 
t>n  evidence  of  the  promise,  and  a  part  performance  by  the  plain- 
tiff; and  it  seemed  to  him  that  sach  promise  would  sustain  a 
specific  performance.  But  the  deiiretal  order  wa6  afterwafds  aet 
aside,  as  having  been  obtained  on  an  interlocutory  motion  withoot 
consent.  Lord  Redesdale,  referring  t6  this  case  in  Clinan  t. 
Cboke,  (supra)  sliid  he  knew  it  never  came  on  again.  Whether 
the  decision  would  hkve  been  the  same  if  it  bad,  he  could  not 
say :  but  that  must  at  all  events  have  depended  on  its  being  con- 
sidered a  part  execution  of  a  parol  agreement ;  for  Lord  Thurlow 
thought  the  paper  left  behind  by  the  lessor  shewed  that  he  had 
come  to  some  parol  agreement,  and  having  done  so,  had  let  the 
plaintiff  into  possession ;  and  that  the  plaintiff  had  laid  out  great 
sums  of  monej  upon  the  farm.  This  he  considered  as  proved  by 
that  paper,  which  he  considered  as  evidence  of  a  confession  by 
the  lessor  of  that  fact ;  and  this  he  thought  sufficient  ground  lor 
directing  an  enquiry,  what  was  the  agreement  entered  into  to 
which  the  paper  referred :  that  is,  he  considered  the  paper  not  aa 
an  agreement  to  be  supplied  by  parol  evidence,  but  as  evidence 
of  a  parol  agreement.  There  were  very  great  doubts  wheflier 
that  was  a  solid  distinction,  though  Lord  Thurlow  took  it  op 
very  strongly,  and  his  opinions  were  very  seldom  unsatisfactory. 

In  Frame  v.  Dawson,  (q)  the  plaintiff  as  tenant  alleged  that 
the  party  wall  being  in  a  ruinous  state,  he  applied  to  the  de- 
fendant requesting  he  would  either  contribute  to  the  repairs,  or 
make  some  abatement  in  the  rent ;  that  the  defendant  refesed  to 
do  either,  but  promised,  in  consideration  of  the  plaintiff's  repair- 
ing the  party  wall,  to  grant  him  a  further  term  for  tea  years. 
The  defendant  admitted  having  said  that,  if  the  plaintiff  should 
be  obliged  to  pull  down  the  wall  and  rebuild  it,  he  might  be 
inclined  to  grant  a  further  term  of  ten  years :  but  denied  that  he 
had  made  any  absolute  promise.  Evidence  having  been  examined 
in  support  of  the  respective  allegations.  Sir  W.  Grant,  M.  IL 
said,  ^^  It  is  admitted  that,  supposing  an  agreement  ever  so  clearly 
proved ;  yet,  as  a  parol  agreement,  the  plaintiff  is  not  entitled  to 

(//)  14  Ves.88«. 
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hwe  it  fiK^uttd.  It  i»  nepf 0aary  therefore  to  sb^w  a  pfirt  per- 
for|I^lDG^,  that  13,  an  act  |inequi?ocalIy  referring  to  and  resulting 
bom  the  agreement,  an4  such  that  the  party  would  suffer  an 
injury  amounting  to  fraud  by  the  refusal  to  execute  that  agree* 
nent.  Bat  that  is  not  the  palkure  of  the  act  in  this  case.  First, 
it  i^  equivocal.  Secondly,  it  is  such  that  it  easily  .adinits  of  com- 
pensatipo  without  e^i^cuting  the  agreement.  This  is  not  an 
unequivocal  act,  for  it  womU  have  taken  place  equally  if  tbei:e 
hid  been  00  agreeiojent.  The  principle  of  the  cas^s  is,  that  tb? 
M^t  must  be  4^  such  a  nature,  Uiat  if  stated  it  would  of  itself  infer 
the  existence  pf  some  agreement,  and  then  parol  iBvidence  is 
admitted  to  sh^w  wbat  that  agreement  is.  But  this  act  would 
pot  infer  an  agreement,  as  it  must  have  been  done  bj  the  party 
either  at  bis  own  or  bis  landlord's  expense.  Then  is  there  sucb 
injiiry  as  cannot  b^  easily  ropaired  in  any  other  way  tba^  by  e^e«- 
cnling  the  agreement  ?  No :  for  the  money  which  he  has  expended 
he  may  recover  from  the  landlord,  if  it  was  by  the  landlord  that 
the.expmce  was  to  be  borne.  The  drcumstance,  that  the  party 
may  be  obliged  to  resort  io  an  action  to  recoveir  the  money,  is  fiQ 
reason  for  taking  4lie  case  out  of  the  statute.*'  The  pri;icjple  of 
compensation  laid  down  in  this  case,  it  is  obvious,  is  applicable  tp 
cases  where  the  purchase  money  has  been  paid ;  and  will  go  a 
great  way  to  overturn  the  doctrine  of  the  cases  which  have  been 
before  alluded  to,  where  it  has  been  said  that  payment  of  the 
substantial  part  pf  the  purchase  money  will  take  ti^e  case  out  of 
4he  statute. 

Where  evidence  of  m  parol  agreement  is  ^MUnissible  on  the 
ground  of  part  performaace,  the  next  question  re^^Jtes  to  the 
4)ature  of  such  levidence.  In  the  case  of  Mortimer  v.  Orchard,  (r) 
on  a  hill  A>r  specific  performance  to  renew,  the  plaintiff  having 
built  a  house ;  the  only  witness  for  the  plaintiff  proved  an  agree- 
ment diflEerent  from  .that  jn  the  bill,  and  the  defendants  stated  an 
agreement  differing  from  both.  In  .strictness  the  bill  ought  io 
Jiave  been  dismissed :  but  since  there  wer^  two  defendants  against 
one  witness,  it  was  held  that  their  testimony  ought  to  prevail,  and 
a  specific  performance  was  decreed  according  to  the  admissipn  of 
the  defendants.    But  in  subsequent  cases,.(0  the  plaintiff  having 

(r)  a  Yes.  J.  24a.  Lindsey  v.  Lynch,  8  Scho.  snd  Lefr.  1 . 

(»)  Woollam  V.  Heam,  7  Yes.  SH. 
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fiiOed  in  establiehing  the  agreement  iiiBisted  on^  tbe  court  woald 
not  decree  the  performance  of  the  agreement  admitted  by  the 
answer,  but  dismissed  the  bill  without  prejudice  to  bringing  a 
fresh  bill. 

In  Gregory  v.  M igbell,  (s)  there  was  an  agreement  in  part 
performed,  and  possession  though  without  express  assent  ac- 
quiesced  inland  expenditure  permitted;  a  specific  performance 
was  decreed,  although  the  defendant  in  his  answer  alleged  that 
there  was  a  provision  in  tbe  agreement  that  he  should  be  at 
liberty  to  resume  the  possession  of  the  land,  or  any  part  of  it, 
whenever  he  might  think  proper:  but  this,  allegation  was  not 
supported  by  his  witness,  and  was  contradicted  by  the  plaintiff  *8 
witness.  In  the  same  case  it  was  held  that  an  allegation  .of  tbe 
bill  that  the  plaintiff  was  to  pay  taxes,  and  do  necessary  repairs^ 
not  having  been  proved,  was  no  substantial  variance;  because 
it  was  an  admission  against  himself,  and  immaterial  from  his 
legal  liability.  The  prayer  of  the  bill  was  for  specific  per- 
formance, and  injunction  against  an  ejectment.  Sir  W.  Grant 
expressed  himself  in  the  following  manner,  with  respect  to  the 
nature  of  the  possession  of  the  tenant.*  ^^  It  is  said,  however, 
that  the  possession  was  taken  without  the  defendant's  consent, 
and  consequently  is  not  to  be  considered  as  a  possession  under 
the  agreement.  The  plaintiff  had  no  other  title  to  possess  the 
land,  and  therefore  his  possession  is  primd  facie  to  be  referred 
to  the  agreement.  As  to  the  defendant's  allegation  that  it  was 
without  consent ;  besides  that  it  seems  to  be  disproved  by  the  twe 
witnesses,  I  do  not  conceive  that  the  defendant  is  now  at  liberty 
to  say  it  was  a  possession  that  had  no  reference  to  the  agreement^ 
as  he  permitted  the  plaintiff  to  remain  in  possession,  and  to  make 
expenditure  upon  the  land  for  eight  years  before  he  brought  as 
ejectment.  He  roust  have  known  that  the  expenditure  was  made 
upon. the  faith  of  the  agreement;  and  I  cannot  now  permit  him  te 
turn  round  and  say  the  plaintiff  has  been  possessing  merely  as  a 
trespasser  as  he  must  be  if  his  possession  is  not  to  be  referred  i^ 
the  agreement.'* 

AnoUier  point  of  importance  remains  to  be  mentioned  in  this 
case,  of  which  no  notice  seems  to  be  taken  in  the  marginal  ab- 
stract.   The  bill  stated  that  in  1799  the  defendant  agreed  to  let 

(t)  18  Yes.  MS. 
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to  ibe  plaiatiff,  and  the  plaintiff  to  take  from  him,  the  premises  in 
question  for  21  years  from  29  Sept.  1799,  at  a  fair  and  just  annual 
rent  to  be  fixed  and  ascertained  by  two  indifferent  persons,  the 
•ne  to  be  chosen  by  the  plaintiff  and  the  other  by  the  defendant, 
with  liberty  to  the  arbitrators  in  case  of  their  differing  to  choose 
one  or  more  umpires.  The  bill  further  stated  that,  in  pursuance 
of  the  agreement,  the  plaintiff  and  defendant  proceeded  to  the 
choice  of  arbitrators,  and  agreed  to  enter  into  bonds  of  arbitra- 
tion. The  bill  then  alleged  that  the  defendant  refused  to  sign 
arbitrators'  bonds,  and  the  arbitrators  refused  to  proceed  unless 
such  bonds  were  signed.  These  facts  were  admitted  on  the  other 
side.  Upon  this  part  of  the  case  the  master  of  the  rolls  said, 
^  the  non-payment  of  rent  is  accounted  for  by  the  circumstance, 
that  the  rent  was  pot  fixed  in  the  manner  stipulated  by  the 
agreement.  After  it  was  known  that  the  arbitrators  had  not 
fixed  any  rent,  and  that  none  of  the  other,  means  provided  by 
the  agreement  were  resorted  to,  the  defendant  still  acquiesced  in 
the  plaintiff's  retaining  possession  of  the  land :  that  is  a  case  in 
which  the  fiiilure  of  the  arbitrators  to  fix  the  rent  can  never  affect 
the  agreement.  It  is  in  part  performed  ;  and  the  court  must  find 
some  means  of  completing  its  execution,  as  I  have  already  said 
the  plaintiff  is  not  to  be  considered  as  a  trespasser.  Some  rent 
be  must  pay :  the  amount  must  be  fixed  in  some  other  mode ;  and 
it  seems  to  me  that  it  should  be  ascertained  by  the  master  with- 
out sending  it  to  another  arbitration,  which  might  end  in  the 
eame  way.  A  specific  execution  must,  therefore,  be  decreed :  the 
master  to  ascertain  what  in  1799  would  have  been  the  fair  rent  of 
these  premises,  upon  a  lease  for  twenty-one  years  from  that  year ; 
and  I  do  not  see  how  I  can  exempt  the  defendant  from  payment 
ofcosts.'^ 

Where  (0  there  was  evidence  of  an  agreement  having  been  con- 
fessed by  the  defendant,  it  was  decreed  to  be  carried  into  exe- 
cution, though  proved  by  one  witnc^  only,  and  positively  denied 
by  the  answer.  So  specific  performance  of  a  parol  agreement  in 
part  performed  after  delivery  of  possession  was  decreed  on  the 
testimony  of  one  witness  only,  supported  by  circumstances  against 
the  denial  in  the  answer,  (u)  In  this  case,  to  a  certain  extent 
both  parties  were  agreed :  as  to  the  &ct  of  a  contract,  the  quantity 

'  (I)  Only  «.  Walker,  S  Atk.  407.  (s)  Morphcttv.  Joncs»  1  Swaast  17S. 
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of  laiid  find  tbe  poiieanion  taken  under  the  cSontract,  eitlier  at  m 
tenancy  from  year  to  year  or  a  future  lease.  The  defendant 
sieged  that  no  tefm  Mf^  Specified,  and  therefore  the  eontraet 
was  not  obligatory.  Ott  tiie  other  hand  it  was  alleged  and 
|)roved  by  A.,  who  made  the  agreement  a6  agent  fi>r  both  parties^ 
that  it  was  not  the  mere  promise  oFa  lease,  but  included  a  specifl* 
cation  of  what  that  lease  was  to  be :  to  commenbe  iVom  Michael* 
mas  day,  180d.,  at  a  rent  to  be  fixed  by  B.,  afterwards  reduced  bj 
both  parties  to  1 100/. ;  and  for  th^  period  of  twenty-one  years. 
Supposing  this  representation  cori-ebt,  here  were  all  the  parts  of  a 
complete  contract.  The  question,  therefore,  was  whether  the 
testimony  of  the  agent  was  sufficiently  corroborated,  it  being 
abundantly  clear  that  the  testimony  of  one  witness,  corroborated 
by  collateral  circumstances,  may  prevail  against  the  positive  oath 
of  this  defendant.  All  that  passed  strongly  confirmed  the  testi- 
tnony  of  the  agent.  The  fact  that  the  parties  ascertained  the 
^naritum  oF  the  rent  was  cogent  presumptive  evidence,  that  they 
had  also  ascertained  the  duration  of  the  lease.  From  the  time  the 
rent  was  fixed,  to  1 81 5.,  when  notice  to  quit  was  g^ven,  nothing 
passed  ftirtheir  to  ascertain  the  terms  of  the  agreement ;  and  tbA 
continual  payment  of  rent  during  the  interval  is  a  citt^nmstanee 
the  most  improbable  on  the  supposition  that  those  terms  were  still 
unascertained.  In  this  case  also  there  was  a  written  audiority  to 
take  possession  ;  on  which  it  was  argued  that  the  written  autho- 
rity Was  a  written  agreement,  which  precluded  the  admission  of 
j^arol  evidence :  but  his  honour  the  M.  R.  said  he  could  not  so 
tonsidier  it.  It  Was  the  consequence  of  an  antecedent  agreement, 
and  not  the  agreement  jtself;  and  it  should  not  escape  attention 
that  it  coinicided  in  time  with  the  parol  agreement  proved,  'l^he 
next  act  was  a  letter  written  five  months  after  the  cohtract, 
nothing  having  intervened  to  render  the  situation  of  the  tenant 
more  permanent.  *^  I  cannot,"  observed  his  honour,*^  interpretthat 
letter, as  referring  to  a  mere  vague  promise;  written  in  a  style  the 
reverse  of  imperative ;  expressly  mentioning  a  lease,  and  evidently 
supposing  in  the  tenapt  a  title  ton  term ;  to  Ae  it  seOittfe  the  letter 
of  a  landlord  bound  by  an  equitable  contract/*  It  waa  then 
argued  that  the  relinquishment  by  th^  letfsee  of  k  lai^  portion  of 
the  land  repelled  the  supposition  of  b  right ;  but  the  tiUnactioii 
consisted  not  only  in  the  relinquishment  of  seventy  out  of  one 
hundred  and  fifky  atresj  but  in  the  redaction  of  the  rent  ftoia 
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4Q0/.  t^  ISO/.  Oot  of  pne  hundred  und  fifty  t^cres,  ivbipb  he  held 
•I  400/^  rent;  he  retained  ejgb^vit  150/,  rent^  That  might  be  a 
fair  indqcemeat  to  relipquish  his  right  \o  the  rest,  Qn  the  whole 
the  ^iranmitaiiceB  were  ahnndaotly  saffieient  to  confirm  the  stater 
laant  «f  the  witneQs ;  and  the  plaintiflT  was  therefore  held  to  have 
^stabUnhed  a  parol  agreement  in  part  performed.  The  first  agreer 
ment  being  once  fixed  such  as  equity  will  enforce,  the  ^ePQndonly 
ffdlie^  the  qqantity  o{  land  md  of  the  rent,  leaving  tho  priginal 
«i(reei|ieqt  gipod  for  the  residue. 

Where  it  is  pfith  agaiqst  of^th,  and  ^n  issue  is  ^irecte^  to  (rv 
iirbetber  supb  an  agreemeqt  existed,  the  Court  will  order  the  der 

fepdaat's  answer  to  be  read  at  the  trial  at  law :  as  it  is  a  m^an  of 
itryieg  by  a  jury,  the  credit  of  the  witpeQ9,  and  the  party ;  but  if  i^ 
idoe#  not  depend  singly  on  the  paith  of  the  witness,  b^^  his  eyi^ence 
is  eorrobfwated  by  circumstanceep  up  smcb  direction  will  bp  ip9d9 
by  iha  CpuH  w  granting  an  isaue*  (x) 

If  aa  nf  reement  is  in  p^rt  perfprmed  by  one  of  the  partien,  it  ^ 
too  late  for  the  other  to  irofoplaio  of  fraud  or  surprise,  and  to 
atteoiirt  thereby  to  set  it  aside :  but  a  court  of  jeqiiijty  will  notwitbr 
etanding  depree  a  spaaifii^  performance  of  the  residue,  (y) 

Parol  evidence  is  admisaible  to  explain  the  terms  of  a  wn'ttan 
agreenent,  ia  vhidi  there  is  any  latent  apibjgMily :  but  in  gf peral 
the  itarips  of  aa  agreement,  wh^th^r  in  writing  or  by  parpl^  pught 
to  icoatain  with  sufficient  certaipty  the  terms  on  whicb  the  le^s§  iip 
prepoeed  to  be  granted.  Therefore,  where  (z)  a  tenant  in  pos- 
session under  articles  of  agreement  impeached  by  hjs  landlord 
proposed  to  pay  an  increased  rent,  st  bill  for  specific  performance 
by  the  landlord  was  dismissed,  becaju^  the  period  when  the  in-* 
ea^aaed  rent  was  U}  comaience  had  not  been  agreed  upon.  In  one 
case,  (a)  however,  where  there  was  an  agreement  between  land* 
lonl  and  tenant,  signed  by  the  landlord  for  a  new  lease,  to  be 
granted  at  any  time  after  the  repairs  ahould  be  completed  by  the 
tenant  with  all  convenient  speed ;  but  blanks  were  left  for  the  day 
of  commencenient;  and  the  landlord,  after  the  completion  of  the 
nepain,  tendered  a  lease,  insisting  thai  the  lease  should  com- 
aMDce  from  Chat  time,  which  the  tenant  refused,  because  he  said 
the  new  lease  was  to  commence  after  the  expiration  of  the  old 

<«)  Oaly  «.  Widker,  3  itk.  407.  Ball,  and  Beatt  968. 

<jf)  The  Bad  of  Anglesey  o.  Anncs-  (e)  Pjm  v,  Bbickbum,  3  Tii.  M. 

ley*  1  Bro.  P.  C.  S89.  Toml.  mors  fiaUy  slaM)  tntif  183. 
{»)  Lord  Ormond  o.  Anderson,   3 
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one.  The  master  of  the  rollB,  after  refusing  to  admit  panrf 
evidence,  said  there  was  difficuitj  on  both  sides.  The  plaintiff 
was  entitled  to  a  speci6c  performance  if  he  insisted  on  it :  bqt  lie 
had  not  made  out  a  case  for  a  decree  that  the  lease  should  com- 
mence sooner  than  the  expiration  of  the  old  lease.  It  may  be^ 
howerer,  observed,  that  it  is  extremelj  doubtful  whether  this  case 
would  now  be  followed. 

The  duration  of  the  estate  or  term  of  years,  if  the  agreement  be 
for  a  lease  for  years,  should  also  be  ascertained,  (b)  as  well  as  the 
quantity  of  rent,  either  by  the  terms  of  the  agreement,  or  by  refer- 
ence to  some  circumstance  aliunde  by  which  it  may  be  ascer- 
tained :  if  these  particulars  depend  on  the  approbation  of  a  third 
person,  or  any  other  extraneous  circumstance,  a  court  of  equity 
will  direct  proper  issues  to  ascertain  the  fects  before  it  decreea 
a  specific  performance,  (c)   There  are  cases,  however,  which  have 
admitted  of  a  qualified  species  of  relief,  although  no  term  was 
specified  in  the  agreement.    When,  (d)  for  instance,  there  was  a 
memorandum  of  agreement  between  A.  and  B.,  and  signed  by 
them ;  expressing,  that  in  consideration  of  140/.  A.  doth  agree  to 
let,  and  B.  doth  agree  to  take  a  certain  messuage  at  40L  rent ; 
and  it  is  further  agreed  that  A,  shall  not  raise  the  rent,  nor  torn 
out  B.  so  long  as  the  rent  is  duly  paid  quarterly,  and  B.  does  not 
sell  any  article  injurious  to  A*  in  his  business  :  and  the  plaintiff 
had  also  paid  a  consideration  of  40/.     Though  the  terms  of  the 
agreement  did  not  exclude  the  construction  of  its  being  an  actual 
demise,  as  will  more  clearly  appear  by  the  sequel ;  yet  the  import 
or  the  whole,  looking  to  some  future  interest,  and  a  more  perma- 
nent interest  than  from  year  to  year,  a  demurrer  to  a  bill  for  spe- 
cific performance  against  A.  who  had  succeeded  in  ejectment  (e) 
was  over-ruled.    The  Court  admitted  that  there  should  be  suffi- 
cient evidence  of  the  term  intended  to  be  granted  t  but  if  the 
tenant  might  be  turned  out  at  the  end  of  the  year,  he  would  pay 
80/.  instead  of  40/.  per  annum ;  because  40/.  was  paid  for  consider- 
ation.   The  case,  therefore,  the  Court  thought,  admitted  of  this 
limited  species  of  relief,  namely,  decreeing  the  defendant,  either 
to  repay  40/.,  or  to  execute  some  lease  which  would  enable  the 

(b)  Clban  r.  Cooke,  1  Scbo«  and      Bro.  P.  C.  328.  TomL 

Lefr.  28.      Gordon  v.  Trevelyan,   1         (^)  Browoe  v.  Warner,  U  Yes.  1&6. 
Price*s  Exeh.  Rep.  64.      .  (e)  See  Doe  d.  Waroar  »•  Brown, 

(c)  Plunket  v.  Lord  Kingsland,   1      8  East  165. 
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pteititiff  to  recover  at  law.  The  execution  of  tbe  ejeetmeot  was 
restrained  by  injunction,  and  tlie  injanction  was  afterwards  con- 
tinued (/)  to  the  hearing  upon  the  terms  that  the  plaintiff  should 
pemit  the  defendant  to  repair,  and  should  pay  the  arrears  and 
accruing  rent ;  but  without  any  prejudice  to  any  action  which  the 
defendant  might  bring  against  the  plaintiff  for  tbe  mesne  profits 
beyond  the  sum  of  40/.  a  year,  from  the  time  of  the  recovery  in 
ejectment  during  the  time  the  plaintiff  should  so  hold  oven  The 
case  does  not  appear  from  the  reports  to  have  ever  come  to  a 
final  hearing. 

But  the  reference  which  has  been  mentioned  must  be  clearly 
made  in  order  to  admit  parol  evidence.  Therefore,  where  (g)  an 
estate  was  advertised  to  be  let  for  three  lives,  or  Uiirty-one  years, 
and  a  written  contract  was  entered  into  for  letting  the  premises 
without  specifying  for  what  estate,  and  not  mentioning  the  adver*^ 
tisement,  it  was  held  by  Lord  Redesdale,  that  the  advertisement 
could  not  be  incorporated  into  the  agreement  by  parol  evidence* 
With  respect  to  the  general  question,  his  lordship  said,  ^^  Here,  if 
the  agreement  had  referred  to  the  advertisement,  I  agree  parol 
evidence  might  have  been  admitted  to  shew  what  was  the  thing 
(namely,  the  advertisement,)  so  referred  to.  Further,  it  would 
have  been  an  agreement  to  grant  for  so  much  time  as  was  ex- 
pressed  in  the  advertisement,  and  then  the  identity  of  the  adver- 
tisement  might  be  proved  by  parol  evidence."  So  where  (A)  an 
agreement  referred  to  so  much  of  another  paper  as  had  been  read, 
it  was  held  by  Mr.  J*  Buller,  sitting  in  Chancery  for  Liord 
Thurlow,  that  such  reference  was  not  sufficient,  and  could  not  be 
supplied  by  parol  evidence.  The  learned  judge,  in  delivering  his 
opinion,  said,  ^^  The  whole  depends  upon  parol.  If  the  agree- 
ment is  certain  and  explained  in  writing,  signed  by  the  parties, 
that  binds  them ;  if  not,  and  evidence  is  necessary  to  prove  what 
the  terms  were,  to  admit  it  would  effect  uallv  break  in  up6n 
the  statute,  and  introduce  all  the  mischief,  inconvenience,  and 
uncertainty  the  statute  was  designed  to  prevent."  (t)  The  ne« 
cessitj,  that  the  entire  agreement  should  be  in  writing,  and  not 
in  any  respect  depend  upon  parol  evidence,  was  also  expressed 

(/)  See  14  Vot.  418.  (0  See  Lord  Bedeidaltfs  obssrva- 

(r)  Clinaa  e.  Cooke«  1  Scho.  and  tions  oa  tbe  report  of  this  esse  ta 

Iicfr.  SS.  1  Scho.  and  Iiefr.  35. 
(A)  Brodie  o.  St.  Paul,  1  Yes.  J.  326. 


sot  Oil  agr^tmenta.  [Chap.  II. 

by  the  Coiirl  of  BxchequoTy  iq  tlie  cMe  of  Skikfs  xi»  IMfoor.  ik) 
Sa  in  Blore  v.  S^Uonj(l)  a  ntitariftl  part  of  the  tgreiNMnt  not 
hsiog  indttded  in  tha  wriltM  agreement,  Sir  W«  Graqt  stated  it 
in  objection  to  the  tpedfie  perftmnanee,  that  the  whole  agreenont 
wet  not  in  writing. 

In  the  case  of  Brodie  o.  St.  Paul,  aboTementiooed^  Mr*  Justica 
Bulbr  expressed  an  opinion  that  there  could  be  but  one  eon^ 
structiott  upon  the  nature  of  firauds  t  whatever  it  is,  irfiaerYed  tba 
learned  judge^  it  ought  to  hold  eqnallj  both  in  courts  of  law  and 
of  equity;  and  that  as  it  is  settled  in  equity,  that  a  part  perform^ 
anee  takes  it  out  of  the  statute,  the  same  rule  shall  bold  at  law. 
B«t  in  Cooth  e.  Jachson  (m)  Lord  Eldon  took  an  opportunity  of 
exptessiog  strongly  a  eontn^y  opinion  to  that  of  Mr.  Juatiee  Bui* 
ler*  ^  If  yen  address  yourselP/'  obsarf  ed  his  Lord^p,  ^  to  the 
question  how  courts  of  law  are  to  exeente  the  eqeitafalo  jurisdief 
tien  in  questions  of  part  performance,  it  is  absolutely  impossible 
that  they  can  exercise  it  AU  the  doctrine  of  this  oourt,  (that  isy  a 
eomrt  of  equity),  attributes  great  weight  to  the  oath  of  the  defend- 
ant. It  seemn  to  haim  been  foif^otlen  in  coorts  of  law,  that  bare 
the  testimony  of  witnesses  is  appreciated  not  only  by  the  intrinsie 
ensdit  due  to  that  testimony,  but  also  by  the  coneideratien  whet 
the  defendant,  against  when  st  is  produced,  has  said  by  hie 
answer.  If  the  defeodaat  4enies  that  any  parol  agneement  e?er 
took  place,  a  eourt  of  equity  will  not  inquire  tote  the  truth  of  that 
denial.  In  every  case  wbere  the  parties  go  te  issue,  (at  law)  a 
eourt  of  law  must  undersland  that  the  defendant  does  deny  the 
ngreement;  and  a  single  witness  would  aceoeding  to  that  doctrine 
ix  upon  the  defendant  the  whole  effect  of  the  equitable  jurisdic* 
lion ;  whereas,  if  the  pUintiff comes  into  equity,  the  moment  the 
defendant  in  Ae  Ibrm  in  which  issue  is  here  joined  1^  his  answer 
says  these  was  noagreeeifint,  the  wjtsttss  .would  qot  be  beard;  or 
if  he  was  heard,  unless  aopported  by  special  ciinumstances,  gftring 
his  testimony  •greater  weight  than  the  denial  by  the  answer,  the 
conrt  would  tiot  make  itfae  deciiee." 

Tim  oigection,  obseries  Sir  W«  D.  Evans,  of  oncertaiofty  eeght 
not^o^^coonfounded  widi  oflihigiii^;  imkes  in  cases  wliera  the 
ambiguity  is  of  such  a  nature  as  not  to  be  remoyed  by  the  process 
<^  judiciid  «o«etr«ielim ;  ^r  where  a  court  by  aid  of  construction 

'  (It)  1  Cox  aie.  (m)  6  Yes.  89. 

(/)  9  Merir.  S87. 
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infiMTS  the  existenee  of  ft  given  intention,  slich  intetttioli)  once  Asia* 
Uifthed,  taufli  for  all  ulterior  purposes  be  considered  as  eqoallf 
certain  as  if  it  had  been  distinctly  expressed.    In  the  Mlowing 
ease,  (a)  hciwever^  Lord  Redesdale  appears  to  hare  thoogbt  that 
a  eonsideraUe  degVee  of  ambigaity,  althougb  not  amounting  to 
nncertainty,  in  th^  sense  id  which  it  has  been  endeavoured  to  dis-i 
tinguish  it,  was  a  sufficient  objection  to  equitable  reliefs  but  the 
observations  were  not  essentially  necessary  to  the  decision  of  the 
case.    The  defendant  made  a  lease  Ibr  6  years,  at  a  rent  of  85/«| 
with  a  covenant,  during  his  Itfe^  to  renew  the  lease  by  giving 
another  lease  when  applied  for :  the  plaintiff  to  have  a  power  to 
earrender  upon  giving  six  months*  notice.    Such  notice  having 
been  given ;  upon  a  subsequent  treaty,  the  defendant  indorsed  an 
undertaking  upon  the  lease,  to  perfect  a  fresh  lease  to  the  said 
lessee  at  any  time  when  he  should  demand  the  same,  at  M.  a  year 
less  than  the  within  mentioned  rent    The  question  so  &r  as 
relates  to  the  present  purpose  was,  whether  this  agreement  ez« 
tended  to  a  repetition  of  the  covenant  for  renewal*    Lord  Redee» 
dale  having  ekpressed  bis  opinion,  proceeded  to  say,  ^<  The  in* 
etrument  is  certain  to  a  certain  extent,  that  is,  as  a  contract  to 
grant  a  like  term  as  that  in  the  iasthiment  oli  which  it  is  indorsed  t 
bat  there  is  nothing  from  which  it  is  by  uiy  means  to  be  mlBrred 
to  be  a  contract  to  grant  a  future  as  well  as  present  lease.    Then 
if  it  be  vnomrtain  whether  the  contract  extended  to  a  Aiture  lease^ 
I  take  it  there  can  be  no  groand  for  coming  into  equity  to  enforce 
it.  This  uncertainty  in  itself  may  form  a  ground  of  objection :  the 
consequence  is,  unless  the  conscience  of  the  court  be  safficientlj 
aatisied  by  such  evidence  as  it  can  allow,  that  there  is  a  contraet 
for  a  fatnre  lease,  it  cannot  interfere.    It  might  be  different  if  the 
instriiaient  wouM  be  merely  nugtitory,  if  it  were  bdd  not  to  give 
What  was  contended  for  i  it  anght  be  well  ai^goed  in  timt  case,  that 
the  party  mast  have  iflfteaded  to  enter  into  eoaM  contract,  smd 
that  it  m  net  have  been  fraud  so  to  express  this  agreedient,thait  it 
contained  no  contract.    But  it  is  different,  where  the  agreenmat 
omy  have  a  certain  efec^  thoi^  net  to  the  extent  contended  for. 
la  the  case  of  Brodie  ik  St.  Panl,  because  part  of  the  codtnmt 
was,  that  the  teaa^  ahMld  ooirtaili  such  of  the  covenapla  as  had 
^beca  vaad^«ad«i  It  was  Impossible  to  aseartaan  what  Ihqf 
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but  by  parol,  the  court  could  not  execute  the  agreement,  and 
yet  the  party  who  signed  that  agreement  meant  to  make  some 
agreement :  both  parties  might  be  said  to  be  to  a  certain  d^ree 
in  fault,  by  leaving  the  agreement  so  far  uncertain."  With  refer- 
ence to  the  principal  case,  Lord  Redesdale  said,  ^  it  is  too  uncer- 
tain whether  he  has  done  so,  (t,  e.  whether  the  defendant  intended 
to  include  a  covenant  for  renewal)  to  admit  of  its  being  the  found- 
ation of  any  proceeding  either  at  law  or  in  equity.  And  I  think 
it  is  important  that  this  should  be  so  considered,  because  the  true 
foundation,  on  which  a  party  is  to  be  charged  specially  on  the 
contract,  is  that  he  knowingly  entered  into  the  engagement,  which 
is  sought  to  be  specifically  enforced  ;  and,  if  the  terms  are  am- 
biguous, it  is  impossible  for  the  court  to  say  that  he  has  done  so. 
The  court  cannot  be  certain  it  is  doing  justice  when  it  acts  on 
such  contracts ;  and  it  is  better  even,  for  avoiding  fraud,  to  suffer 
the  party  to  escape  out  of  a  contract  which  he  may  have  intended 
to  make,  when  it  is  so  ambiguously  expressed,  than  to  attempt  to 
enforce  it  on  a  conjecture  that  such  was  the  intent  of  the  parties. 
Nothing  gives  so  great  an  opening  to  fraud  as  ambiguous  words 
in  an  instrument.  Persons  executing  instruments  are  frequently 
not  acquainted  with  the  meaning  of  the  words,  even  where  they 
are  clear :  but  if  words  in  themselves  ambiguous  were  permitted 
to  operate  to  create  a  contract,  which  it  may  not  have  been  the 
intention  of  the  party  to  enter  into,  and  where  the  consequence 
would  be  to  charge  the  party  beyond  the  clear  effect  of  the  words, 
it  does  appear  to  me  that  the  courts  would  run  the  risk  of  doing 
greater  mischief.  They  may  do  injustice  in  a  particular  case  by 
refilsing  to  act  on  such  ambiguous  words :  but,  on  the  other  hand, 
they  may  induce  persons  who  intend  fraud  to  use  ambiguous 
worda  for  the  purpose  of  fraud."  On  the  whole  of  the  case,  his 
Lordship,  (though  he  bad  considerable  doubts)  thought  the  bill 
ought  to  be  dismissed ;  if  the  plaintiff  thought  fit  to  wave  any 
action  at  law  against  the  defendant,  without  costs ;  if  otherwise 
with  costs. 

In  some  cases  it  is  important  to  examine  whether  the  commn- 
nications,  which  have  taken  place,  do  in  feet  amount  to  an  agree* 
ment,  because  no  person  should  be  held  to  have  in  feet  entered  into 
an  obligatory  engagement  without  sufficient  evidence,  arising  out  of 
the  circumstances  of  the  oise,  of  his  intention  so  to  do ;  and  any 
acts  which  only  amount  to  an  intimation  of  intention  diewing 
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at  the  sane  time  that  such  intimation  was  not  intended  to  have 
an  obligatory  effect,  ought  not  to  receive  a  more  extended  appli* 
cation.     The  case  of  Tawney  v.  Crowther,  (0)  before  Lord 
ThurloW)  involved  an  important  question  upon  this  subject,  which 
it  wQl  be  proper  to  refer  to,  although  not  directly  applicable  to 
the  general  subject  of  the  present  work.    In  that  case,  an  agree* 
ment  made  between  the  parties  was  reduced  into  writing,  but  not 
signed  ;  the  defendant  declaring  that  his  own  word  should  be  as 
good  as  his  bond.(p)     The  defendant,  in  answer  to  a  letter 
reminding  him  of  his  expression,  and  urging  the  signing  of  the 
agreement,  acknowledged  that  he  had  so  said;  that  there  was 
time  enough  before  Michaelmas  to  settle  ever  thing;  and  repeated 
that  his  word  should  always  be  as  good  as  any  security  that  he 
could  give.    Lord  Tburlow  thought  this  letter  sufficient  to  pre- 
vent the  operation  of  the  statute  of  frauds,  and  overruled  a  plea 
of  the  statute.    Upon  the  case  coming  again  before  the  court  his 
Lordship,  after  expressing  his  opinion  upon  grounds  irrelevant  to 
the  present  purpose,  that  there  was  sufficient  to  satisfy  the  statute, 
added,  <^  then,  independent  of  the  statute,  if  a  letter  now  will  bind 
the  party,  before  the  statute  a  parol  agreement  would  have  been 
binding.    The  question  here  is,  whether  there  is  sufficient  to 
raise  a  contract  that  will  bind.    If  the  letter  cannot  be  referred  to 
the  agreement,  or  does  not  contain  proper  terms,  I  cannot  treat  it 
as  out  of  the  statute :  ^  but  I  confess,  on  what  appears  here,  the 
papers  do  refer  to  that  agreement,  and  contain  a  promise  to  per- 
form  it.    The  defendant  did  intend  by  the  letter  to  raise  a  confi- 
dence that  the  agreement  should  be  performed.    If  he  had  meant 
only  to  treat  further,  it  would  not  have  taken  it  out  of  the  statute, 
being  only  ad  referendum  :  but  no  doubt  he  meant  to  refer  to  the 
agreement  which  had  been  reduced  into  writing,  and  which  he  had 
carried  away  with  him.     It  is  argued  that  he  took  time  till 
Michaelmas,  not  to  complete  the  former,  but  to  make  a  further 
agreement;  it  is  true  the  conveyance  was  to  be  at  Michaelmas. 
Then  what  are  his  words:  ^  Myword  shall  beas  good  as  any  security 

(0)  S  Bro.  Ch.  Ca.  818.  for  refusing  to  enter  into  n  written 

(p)  This  is  n  very  proper  feeling  apreement,  I  would  advise  every  per- 

aller  an  engagement :  but,  from  nu-  son  to  regard  such  a  declaration  on 

meroliajpilaQceB  of  the  bad  faith  of  foch  an  occasion  with  extreme  sus- 

parttes  which  have  fallen  andet  my  picion.    MS.  note  by  Sir  W.  D.  Evans, 
observation,  iwjgaing  it  as  a  reason 


906  Oh  agrew^pnU.  [CnJ^.  If. 

vliieh  I  cangivt,*  Tbe  ajgaing  the  puper  was  (be  eecurity  pointed  to. 
On  tbe  wbdie  uaitcri  therefiire,  he  has  agreed  by  writing  to  siga 
it.    SeFeral  ca/Bes  have  been  cited ;  and  it  has  been  aligned  that  h^ 
declined  to  sign  it    If  be  had  said  he  never  woold  iign  U,  be  could 
not  have  been  bound :  but  if  he  said  he  never  would  sign  it,  but 
would  make  it  as  good  as  if  be  did,  it  would  be  a  promise  to  per* 
Ibroi  it.    If  be  said  be  never  would  s^a  it,  be  would  not  bawpor 
UoMelf  by  an  agreement,  it  would  be  too  perverse  to  admit  it ; 
but  here,  I  am  of  opinion  that  tbe  agreement  must  be  performed.** 
In  Foster  o.  Hall,  {q)  Lord  Alvanley  alluded  to  the  drcumstanee 
of  the  decree  havii^  been  made  by  consent :  but  Mr*  Lloyd  an4 
ether  gentlemen  of  tbe  bar  informed  him,  tiiat  thoogh  tbe  terme 
wwe  taken  by  consent,  the  point  was   adversely  determined* 
liord  Bedesdale  also,  in  Clinan  «•  Cook,  (r)  observed  that  Lord 
Thurlow  gave  the  defendant  his  costs,  provided  he  oonsented  to 
deliver  up  tbe  possession  within  a  certain  time ;  and  adds^  '^  his 
liordsbip  <Lord  Thurlow)  was  diffident  of  his  opiuioo,  and  ioti* 
mated  that  he  did  so  to  secure  against  an  appeal/'    Mr.  Eden, 
however,  in  his  edition  of  Browne's  Reports  states  that  this  iaet,aB 
nslated  by  Lord  ttedesdale,  is  not  stated  in  the  cegistrar'a  hook^ 
where  costs  appear  to  be  given  only  to  Morj^eU  the  trustee.    Ii» 
tbe  same  case  of  Clinan  o.  Cook,  Lord  Redesdale  classes  tbe 
case  of  Tawney  v.  Crowtber(i).  with   the   c^ase   of  AUen  v» 
Bower* ,(/)    In  the  case  of  AUen  t^.  Bower,  (be  memorandum 
found  amongst  the  papers  of  the  lessor  after  bis  death  was  to  the 
following  effect:  Whereas  A.  and  B*  have  been  at  very  hugt 
eipenses  in  <botfa  their  forms,  wfaidi  were  greatly  run  oiit,  nnd  1 
know  hurt  them  much  in  their  circumstances,  I  desire  they  may 
notbesaisedintheir  rents  on  any  account,  as  J,  have  promised 
this  order  shoRdd  be  given  by  mi^  as  not  wiUing  to  ^rant  Ihcoi 
]aase%  which  was  reasonable  for  me  to  do^  as  I  know  full  wdl  the 
vent  would  not  be  paid  for  eome  years,  the  farms  beii^  so  much 
out  of  order.    I  hope  this  will  be  duly  observed  by  those  in  pos- 
session  of  my  estates,  ns  witness  my  hand  this  10th  day  of  Octo- 
ber 1775.    R.  Bower."    <«  In  the  first  case,"  said  Lord  Redes- 
dale,  meaning  Tawney  v»  Crewther,  <^  where  a  man  mid  he  would 
not  mgn  a  paper.  Lord  Thurlow  considered  this  tantamount  to  a 
mgnature ;  and  in  tbe  latter,  (Allen  v.  Bower)  where  the  escprea- 

•ft)  S'Vafc  t»l8.  (*)  5i9ra. 

(r)  1  Sch.  and  Uf.  uki  $ii§ra.  (i)  Alty  19S. 
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«ioil8  of  the  party  were,  ibai  be  Imd  net  giren  his  tenaot  a  lease, 
beea«6e  he  was  not  willing  to  grant  a  lease,  his  lordsiiip  held  this 
M  aft  agreement  to  grant  a  lease.  ^<  I  conies,**  continoed  Lord 
Redesdale,  ^  ray  mind  eoidd  never  follow  those  two  cases ;  and 
there  were  great  many  doubts  amongst  (he  bar  on  both  of 
tiiem.*' 

In  Ae  abovementioned  case  of  Clinan  v.  Cook  Lord  Redesdale 
aaid  he  shoold  have  had  great  difficulty  if  there  bad  been  any 
evidence  of  part  performance :  he  must  then  ha?e  directed  an  en- 
quiry,  for  the  party  had  not  suggested  by  his  bill  Ibat  the  agree- 
ment was  for  three  lives  or  any  specific  time,  and  the  case  stood 
f>oth  orn  the  pleadings  and  evidence  in  an  imperfect  state  on  that 
head.  This  last  pointy  how  far  parol  evidence  can  in  respect  of  part 
performance  be  admitted  to  supply  a  defect  in  a  writtea  instra- 
ment  which  upon  the  fliee  of  it  was  void  for  uneertaitfty,  wvs  not 
neceasaiy  to  the  decision  of  the  case.  The  question  also,  whether 
mn  agreement  for  three  lives  or  thirty-one  years  was  such  an  oncer- 
tainty  as  to  render  the  agreement  void,  did  not  necessarily  arise,  as 
there  was  no  legitimate  proof  of  the  existence  of  an  agreement  to 
that  effect;  and  the  general  question  whether  an  agreement 
expressed  in  the  alternative  might  not  be  valid  so  as  to  give  an 
option  to  one  of  the  parties  was  also  very  slightly  alluded  to,  it 
being  only  said,  that  in  the  advertisement  there  was  nothing 
which  gave  the  choice  to  the  tenant  The  question  whether  socli 
an  agreement  does  not  give  an  option  to  one  of  the  parties,  and  if 
so,  to  which,  still  remaias  open  to  discussion;  and  if  the  tenant 
eould  not  insist  upon  having  the  option  himself,  it  would  seem 
leasonable  that  he  should  have  at  least  a  claim  upon  thelanAoad 
for  a  lease  for  the  one  estal^  or  the  other  :ao0ording  to  his  wma 
option. 

In  the  course  of  the  discussien  in  Clinan  «.  Cook,  aease(«) 
was  referred  to  as  an  authority,  that  an  agreement  asight  be  ear- 
Tied  into  execution,  though  no  specific  term  is  mentioned.  In 
that  case,  however,  no  allusion  was  made  to  the  point  in  question; 
and  the  note  of  it  is  loo  loose  to  be  entitled  to  any  weight  as  au- 
thority. The  allegation  of  the  bill  was,  that  the  plaintiff,  a  tenMt 
for  1 1  years,  agreed  to  lay  out  money  in  repairs  if  the  landlord 
would  enlarge  the  term  to  Til  years,  or  add  fourteen  yearS|  or  as 

(ii)  Anon.  5  Tin. SSS.iO.SS. snlafSS. 
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many  at  the  tenant  dpould  think  fit.  The  lan<Uord  replied^  tliej 
would  not  fell  oat  about  that ;  and  afterwards  decbred  that  he 
would  enhiif;e  the  term,  without  mentioning  any  term  in  certain. 
The  performance  was  resitted  on  the  ground  of  the  statute ;  and  it 
was  decreed,  in  respect  of  part  performance  without  ai\y  aUuttmiy 
as  far  as  appears,  being  made  to  the  uncertainty  of  the  duration  of 
the  term.  If  an  agreement  was  made  in  the  manner  stated,  there 
would  be  no  great  incongruity  iu  admitting  the  tenant  to  claioi 
such  additional  term  as  he  thought  proper  within  the  limits  of  the 
particular  periods  expressly  mentioned. 

The  case  of  Hyde  v.  Skinner,  (v)  as  far  as  it  goes,  is  an  autho- 
rity that  upon  a  general  covenant  for  renewal,  contained  in  a 
lease  for  five  years,  the  tenant  might  claim  an  additional  term  for 
SI  years,  as  being  the  time  for  which  leases  are  usually  made;  and 
the  same  construction  would  probably  have  been  applied  to  an 
agreement  for  a  lease  for  an  indefinite  term :  but  Sir  W.  D. 
Evans  adds,  *^  I  cannot  think  that  such  a  doctrine  would  be  now 
admitted  at  law  in  an  action  for  damages,  or  be  acted  upon  !■ 
equity  in  a  tuit  for  specific  performance." 

In  the  case  of  an  agreement  for  the  grants'of  leases  for  lives,  k 
is  equally  necessary  that  the  lives  should  be  nominated,  (x)  If 
the  parties  are  agreed  as  to  which  should  name  thero,  it  ought  to 
be  done  in  a  reasonable  time;  for  a  party  cannot.lie  by  as  long  as 
he  pleases  without  nominating  .them,  and  then  come  for  a  specific 
performance,  because  the  injury  sustained  by  the  lessor  does  not 
admit  of  compensation,  (y)  One  case  (s)  appears  to  be  an  excep- 
tion to  this  rule:  that  was  an  appeal  from  the  chancery  of. the 
great  session  in  Carmarthenshire.  An  agreement  in  writing  had 
been  made  in  1800,  between  A.  and  B.  for  a  lease  tp  B.  of  a  farm 
belonging  to  A.  for  three  lives  generally,  without  naming  any 
lives  in  particular.  C.  purchased  the  iarro  from  A.  subject  to 
the  agreement,  and  received  rent  from  B.  who  occupied  under 
the  agreement  till  1808,  when  B.  discontinued  the  payment  of 
rent,  because  C.  (who  had  not  seen  the  agreement  till  1807) 
refused  to  perform  it.  On  a  bill  by  B.  for  a  specific  performance, 
naming  the  lives  of  his  three  children,  it  was  decreed  in  the 

(v)  Supra,  Beatt.  885. 

(x)  Penlland  v.  Stokes^  8  Bsll.  and  (x)  Kensington  r.  Phillips,  5  Dow. 

BeaUy,  68.  P.C.  61. 
(y)  M*Alpine  r.  .Swift,  1  Ball,  and 
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court  below  accordingly.  This  decree  was  affirmed  in  the  House 
of  Lords  with  some  variations  as  to  the  perrormance  of  previous 
conditions  by  the  tenant.  Ix>rd  Eldon  observedi  that  the  estate 
baving  been  porcbased  subject  to  the  agreement,  the  equity  of 
the  case  was,  that  the  agreement  should  have  been  made  good  at 
tbe  time  of  the  purchase ;  and  althougb  it  was  objected  that  the 
naming  of  tbe  lives  now  rendered  the  performaace  a  different 
tbiog  (which  was  the  case)  from  what  it  would  have  been  if  the 
Uvea  had  been  originally  named,  yet  it  was  clear  that  the  parties 
were  going  on,  as  if  the  one  bad  been  entitled  to  a  performance, 
and  the  other  had  been  bound  to  perform,  so  that  there  seemed  to 
bave  been  mutual  defiiults.  I  have  said  these  few  worda,  con- 
tinued his  lordship,  because  I  am  anxious  that  this  sbould  not  be 
understood  as  a  decision ;  that  under  such  an  agreement  as  this  a 
party  may  lie  by  as  long  as  be  pleases,  and  then  apply  for  a  spe- 
cific performance.  It  is  only  under  the  particular  circumstances 
of  this  case,  taking  it  out  of  the  general  rule.  The  contract  being 
to  let  for  three  lives  at  140f.  rent,  certain  repairs  being  first  made 
in  the  terms  of  a  covenant  to  that  effect.  Lord  Redesdale  ob- 
served, that  tbe  repairs  must  be  first  done,  or  otherwise  tbe 
tenant  would  not  be  entitled  to  a  specific  performance;  and  the 
decree  was  so  varied. 

Where  (a)  there  was.  a  parol  agreement  in  1788  for  a  lease  for 
three  lives  not  then  named,  nor  any  stipulation  iis  to  which  party 
should  name  them,  at  a  certain  root :  and  the  tenant  entered  and 
made  considerable  improvements  in  1784  and  1785 ;  and  the  rent 
being  afterwards  reduced  in  1786,  the  tenant  named  the  lives,  one 
of  whom  was  not  in  existence  in  1782.  The  House  of  Lords 
thought  the  bill  sbould  be  dismissed,  although  it  appeared  in 
evidence  that  the  landlord  approved  of  the  lives  named  in  1786 : 
but  they  said  that  no  antecedent  improvements  could  give  effect 
to  such  a  declaration ;  and  if  they  could,  the  agreement  in  1786 
must  be  understood  to  be  a  different  agreement  from  that  in 
1782. 

It  seems  to  bave  been  admitted  or  taken  for  granted  in  some 
cases  (b)  that,  upon  an  agreement  for  a  lease  for  lives  not  named^ 
the  option  of  naming  them  within  a  reasonable  time,  belonged  of 
right  to  the  tenant :  but  in  the  last  mentioned  case  Lord  Eldon 

(a)  Wboder  v.  D'Meire  in  Irelaad,  (*)  Sm  Lord  Ee^odale  ia  Oherlifay 
a  Dow.  P.  C.  859.    .  V.  Hodges,  1  ^h.  $U  iefr.  ISS. 
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expressed  himself  in  a  manner  not  consistent  with  that  supposi- 
tion ;  as  in  addressing  the  counsel  for  the  intended  lessee  be  said, 
^'  How  would  you  argue  in  the  court  of  chancery  in  the  case  of  an 
agreement  for  three  lives  not  specified,  nor  settled  by  whom  to  be 
specified?  Would  the  court  name  the  lives?  Mr.  Hart. — "So.  Bat 
if  the  names  were  afterwards  pointed  out  and  agreed  upon  by  the 
parties.  Lord  Eldon.  Could  the  court  execute,  unless  it  were 
alleged  in  the  bill  that  they  had  agreed  to  the  names  ?"  This  is 
all  that  past  on  the  subject.  In  an  early  case,  Twiford  v. 
Buckley  as  reported  in  Keble,  it  might  appear  that  the  general 
question  had  been  determined  in  favour  of  the  covenantee: 
but,  on  reference  to  a  report  apparently  more  accurate,  it  ap« 
pears  that  the  right  of  nomination  was  specially  reserved  to  the 
lessee,  (c) 

In  the  case  of  large  properties  the  continuance  of  possession 
for  a  length  of  time,  is  usually  a  sufficient  inducement  to  farming^ 
tenants  to  forego  the  examination  of  their  landlord's  title.  But 
the  speculations  in  land  during  the  last  thirty  years,  amongst 
other  objections  to  fulfilling  contracts,  has  raised  much  discussion 
on  'this  point ;  without  however  coming  to  any  very  satisfactory 
conclusion. 

An  expression  of  Lord  Mansfield  upon  the  subject  in  question 
has  been  much  more  referred  to  in  the  course  of  subsequent  dis- 
cussions, than  from  its  importance  or  its  connection  with  the 
immediate  question  before  him  it  seems  to  have  deserved.  In  the 
case  (d)  alluded  to  the  point  decided  was,  that  a  lessee  upon  a 
lease  made  subsequent  to  a  mortgage  could  not  defend  himself 
against  an  ejectment  by  the  morfgagce,  or  require  a  previous 
notice  to  quit.  In  the  course  of  the  judgment  Lord  Mansfield 
said,  ^'  M^hoever  wants  to  be  secure  when  he  takes  a  lease, 
should  inquire  ufter  and  examine  the  title  deeds.  In  praciice, 
indeed,  especially  in  the  case  of  great  estates,  that  is  not  often 
done,  because  thelenant  relies  on  the  power  of  his  landlord:  but 
wherever  one  of  two  innocent  persons  must  be  the  loser,  the  rule 
IS  qtii  pior  est  tempore  potior  est  jure^  In  the  case  of  Temple  r. 
Brown,  (e)  the  counsel  for  the  lessee  with  reference  to  this  ex- 
pression observed,  that  Lord  Mansfield  took  it  for  granted^  that  a 

(c)  Tviford  v.  Buckley,  3  Keb.  I8S.  <4)  Keech^.Wwmev.Hall,  DoogtJei. 
SOS.  Cart  f  06.  S.  C.  (0  6  Taunt.  60. 
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* 
person  taking  a  lease  had  a  riffht  to  inquire  for  and  examine  the 

title  deeds.  The  court  on  the  other  handsaidthattherewasnodoubt 
of  what  Lford  Mansfield  said,  that  a  person  about  to  take  a  lease 
may  refuse  to  take  it,  unless  the  lessor  will  satisfy  him  that  he  has 
a  good  title,  just  as  any  person  may  refuse  to  enter  into  any  agree- 
ment whatever,  unless  upon  the  terms  he  shall  prescribe. 

In  White  v.  Foljarot>e,  (/)  in  which  the  question  related  imme- 
diately  to  a  contract  for  an  assignment,  and  which,  was  decided 
upon  its  particular  circumstances ;  the  lord  chancellor  said,  if  ever 
K  should  be  his  duty  to  decide  a  question  so  important,  he  would 
not  leave  mankind  to  speculate  upon  any  judgment  he  alone 
could  give :  but  he  would  have  the  best  assistance  upon  such  a 
point;  for  he  could  hardly  estimate  the  consequences  of  law  from 
either  doctrine.  In  Temple  v.  Brown,  (^)  the  courtof  C.  P. 
said,  with  reference  to  this  opinion,  that  when  Lord  Eldon  had 
said  that  he  would  not  decide  the  point  in  equity,  without  the  aid 
of  the  judges  of  the  courts  of  law,  the  court  would  be  sorry  to 
take  upon  themselves  to  decide  it  without  aflTording  an  oppor- 
tunity for  a  review  of  their  judgment.  It  is  however  by  no  means 
clear,  that  a  court  of  law  in  deciding  upon  the  strict  question  of 
legal  right,  and  a  court  of  equity  in  applying  the  discretionary 
authority  of  a  decree  for  a  specific  performance,  would  necessarily 
come  to  a  similar  conclusion  upon  the  point  in  question;  and  the 
distinction  between  the  two  proceedings  is  expressly  adverted  to 
in  some  of  the  equitable  cases.  In  White  v,  Foljambe,  the  fol- 
lowing incidental  observations  occur.  *^  In  the  course  of  the 
argument  of  this  case,  propositions  of  great  importance  certainly 
have  been  discussed  ;  and  were  contended  for  even  to  the  length, 
that  if  A.  agrees  to  take  a  lease  for  21  years,  or  a  building  lease 
fior  99  years,  with  a  covenant  to  lay  out  money  or  subject  to  a 
ground  rent,  paying  a  large  gross  sum,  according  to  the  principles 
of  this  court,  and  the  practice  of  conveyancing,  the  person  agree- 
ing to  take  the  lease  in  that  simple  case  has  no  right  in  equity  to 
lell  the  lessor,  before  the  contract  shall  be  specifically  performed, 
he  shall  shew  his  title  to  make  the  lease.  It  is  so  argued  upon 
the  ground  that  after  the  contract  is  executed  it  is  not  competent 
to  tha  lessee,  if  evicted,  to  do  more  than  to  take  such  remedy  as 
under  the  covenants  to  be  contained  in  that  lease  he  could  have. 

(/)  1 1  Tw.  SS7.  (g)  6  Tannt.  60. 
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The  present  case  does  not  require  me  to  say  more  upon  thai,  than 
that  T  Uiink  there  may  be  a  very  wide  difiefenoe  between  the  situa- 
tion of  a  man  who  has  thought  proper  upon  his  own  examination 
of  the  lessor's  title,  or  not  examining  it,  or  bargaining  for  indem- 
nity, has  been  so  foolish  as  to  execute,  and  what  a  court  of  eqaitjr 
will  do  with  reference  lo  the  specific  performance  of  a  lease  not 
yet  executed.  As  to  the  point,  when  it  may  be  necessary  to 
decide  it,  how  far  the  lessee  can  call  for  a  production  of  the  title 
deeds  of  the  lessor,  it  will  be  necessary  to  look  into  that  before 
the  general  notion  that  he  cannot  call  for  that  production  can  be 
shaken,  if  it  ever  can  be  shaken :  it  will  be  necessary  to  look 
back  .to  the  oldest  cases  to  be  traced  from  the  case  of  feofimeDt 
with  or  without  warranty,  before  we  can  say  what  should  be  the 
docUrine  of  a  court  of  equity  with  analogy  to  the  law" 

The  case  of  Gwillim  v.  Stone,  (g)  in  the  court  of  C.  P.,  produced 
some  discussion  upon  this  subject,  without  leading,  as  Sir  W.  D. 
E?ans  coneeives,  to  any  important  result.  It  was  an  action  on 
the  case,  in  which  the  plaintiff  by  the  first  count  of  the  declara- 
tion alleged  an  agreement  for  a  lease  of  premises  in  which  he 
should  expend  1000/. :  that  the  defendant  had  not  shewn,  nor  had, 
nor  could  have  a  sufficient  title ;  that  the  plaintiff  by  permission 
of  the  defendant  had  entered  upon  the  premises,  and  expended  a 
considerable  sum,  and  that  he  had  been  deprived  of  great  advan- 
tages which  he  would  have  had  firom  granting  the  lease.  The 
second  count  averred  an  undertaking  to  deliver  an  abstract  in  a 
convenient  time.  The  agreement  proved  was  a  mere  agreement 
for  a  building  lease.  The  plaintiff  began  to  make  foundations 
and  other  works,  during  the  progress  of  which  it  was  discovered 
that  a  part  of  the  premiseR  contracted  for  belonged  to  the  owner 
of  the  adjoining  land.  The  defendant  filed  a  bill  for  specific 
performance,  or  that  the  agreement  might  be  delivered  up  to  be 
cancelled.  The  master  of  the  rolls  referred  it  to  the  master  to 
enquire  whether  the  plaintiff  in  equity,  (the  defendant  at  law) 
could  make  a  good  title  to  the  premises ;  and,  if  not  to  the  whole, 
whether  the  deficiency  was  essential.  The  master  reported,  that 
he  could  not  make  a  good  title  to  any  part  of  the  premises :  the 
court  refused  to  give  any  ooitipensation  to  the  defendant  in  equity 
for  the  expense  he  had  incurred ;  but  gave  him  liberty  to  bring 

ig)  S  Taunt  433. 
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aoy  Action  at  law  to  idiich  he  niijg;ht  be  advised*    Spme  strese  was 
laid  Mpoo  this  permission  in  the  argument  at  law :  but  it  is  cleadr 
that  Dotbiug  could  be  more  unnecessary  than  such  a  reservation ; 
or  that  the  defendant,  the  bill  Bg;ainat  whom  had  been  dismissedy 
might  without  any  special  leave  bring  such  actions  as  he  thought 
proper.    To  return,  however,  to  the  case  at  law,  a  verdict  was 
obtained  for  the  plaintiff  with  nominal  damages,  with  liberty  for 
the  plaintiff  fee  move  finr  a  ride  to  increase  the  damages  to  the 
amouat  of  the  sums  expended:  and  also  with  liberty  for  the 
defendant  to  move  for  liberty  to  eater  a  nonsuit :  both  rules  were 
dischaiged,  the  court  being  of  opinion  that  the  plaintiff,  who 
had  entered  before  obtaining  the  leasee  was  not  entitled  to  a 
compeasatietn  for  his  expenditure,  and  also  holding  that  as  the 
plaintiff  had  proved  the  allegations  in  the  first  count  of  the  decia*- 
ratioo,  the  defendant  was  not  entitled  to  a  nonsuit:  hut  the  j<udg- 
ment  was  vrested  on  account  of  the  breach  alleged  being  more 
extensive  tbas  the  agreement  declared  upon  would  warrant. 
Up^n  this  part  however  of  .the  case  the  report  is  extremely  indis«* 
tinot.    The  following  observations  of  Mr.  J.  Lawrence  appear  to 
have  jbeen  jnegarded  with  undue  importance  in  the  case  imme- 
diately following ;  ^^  The  aiverred  agreement  to  make  a  good  title 
certainly  is  not  .expressed  in  the  contract ;  and  as  to  the  agreement 
alleged  in  the  second  coittnt  >to  deliver  an  abstract,  it  is  all  poetry, 
the  mere  fancy  of  the  special  pleader :  there  is  no  trace  in  the 
evidence  of  any  auch  contract.    I  have  always  understood,  that  in 
pundiases  of  land  the  jHile  is  caveat  emptor :  the  extent  of  the 
plaintiff's  loss  can  make  no  difference.**  GhambreJ.  ^<  We  cannot 
consider  the.agnBoment  as  equivalent  to  a  4K>venant  for  title  in  an 
absolnteicenaeyance/'  Thenmrginal  abstract  of  this  case,  observes 
Sir  W.  D«  Evans,  like  mpst  other  marginal  abstracts  Jn  the  same 
work)  goes  much  further  than  the  decision  of  the  case  itself  appears 
to  warrant.    It  is  expressed  in  these  terms:  ^<  An  agreement  to 
grant  a  lease  contains  no  implied  engagement  for  general  war« 
ranty  of  the  land,  nor  for  a  delivery  of  an  abstract  of  the  lessor's 
title."    And  as  .the  marginal  abstracts  collected  into  general 
indexes  form  a  great  part  of  the  law  on  circuits,  it  is  very  important 
that  they  should  not  state  any  doctrine  in  stronger  terms  than  the 
decision  of  the  case  necessarily  requires.    If  the  decision  in  arrest 
of  judgment  does  go  the  length  supposed,  viz.  that  a  party  agree- 
ing to  grant  a  lease  is  not  answei^bfe  for  a  breach  of  contract ; 
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although  it  expressly  appears  that  be  had  no  title  to  the  pre* 
mises,  or  what  at  law  is  the  same  thing  to  part  of  the  premisesy 
it  certainly  goes  much  beyond  the  point  at  present  under  exa* 
mination :  but  it  would  be  very  detrimental  if  such  loope  dicta  as 
have  been  cited  should  have  any  material  influence  upon  a  ques- 
tion of  such  general  importance. 

In  the  subsequent  case  of  Temple  v.  Brown,  (A)  the  plaintiff 
had  contracted  for  a  lease  of  21  years  in  consideration  of  600/.  and 
an  annual  rent,  and  paid  a  deposit  of  SS/.     The  defendant  having 
refused  an  abstract  of  title,  the  action  was  brought  upon  the 
special  agreement,  as  well  as  upon  the  count  for  money  had  and 
received,  to  recover  the  deposit.    Gibbs,  C.  J.  at  Nisi  Prtus, 
holding  upon  the  authority  of  the  preceding  case,  that  the  plain- 
tiff was  not  entitled  to  demand  an  abstract,  and  therefore  could 
not  even  recover  his  deposit,  directed  a  nonsuit.    Upon  an  appli- 
cation to  set  aside  the  nonsuit,  Heath,  J.  instanced  the  case  of  a 
lease  for  three  lives,  granted  some  years  since  in  Devonshire,  by  a 
Duchess  of  Bolton,  who  was  a  mere  tenant  for  life ;  but  assumed 
to  have  the  power  of  leasing  and  receiving  fines  to  the  amount  of 
29,000/.    Nevertheless  it  had  never  been  yet  heard  of  that  a 
tenant  for  life  was  asked  to  shew  his  title  to  lease.    Upon  which 
Sir  W.  D.  Evans  observes,  ^^  it  is  very  certain  that  many  leases 
have  been  granted  without  authority  or  enquiry  upon  a  mistaken 
confidence  in  the  lessor,  and  that  thereby  many  honest  purchasers 
have  been  seriously  cheated  :  and  perhaps  the  production  of  the 
title,  if  required,  would  generally  be  refused ;  but  this  decides 
nothing  as  to  the  legal  question."    After  the  argument  of  the 
case,  the  court  seeing  that  it  was  a  question  of  immense  magni- 
tude, (which  in  Gwillim  v.  Stone  seems  never  to  have  been 
thought  of)  at  first  asked  whether  the  parties  would  put  it  on  the 
record  in  the  shape  of  a  special  verdict,  throwing  out  the  observa- 
^tions  which  had  been  cited  from  the  cases  of  Keech  v.  Hall  and 
White  V.  Foljambe:  but  afterwards  considering  that  the  case  had 
originated  in  a  dispute  between  the  two  attornies,  and  that  the 
clients  had  nothing  to  gain  by  the  decision  of  this  momentous  ques- 
tion, they  desired  the  counsel  to  consider  what  course  would  be  most 
for  the  interest  of  the  parties,  and  adjourned ;  in  consequence  of 
which  the  case  was  never  afterwards  argued.     Under  such  cir-^ 

(ft)  6  Taunt  60. 
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cumstances,  the  marginal  abstract  in  this  case  seems  to  be  a  con- 
clusion beyond  the  premises  in  stating ^^semble,  that  the  owner  of 
land,  in  agreeing  to  grant  a  lease,  does  not  thereby  impliedly 

-  engage  that  be  has  a  good  title  to  the  fee-simple,  and  that  he  will 
deliver  an  abstract/' 

In  Fildes  v.  Hooker,  (i)  Sir  W.  Grant  came  to  an  express 
decision,  that  a  specific  performance  could  not  be  flecrced  against 
the  intended  tenant  upon  an  agreement  for  a  lease  at  rack-rent, 
without  shewing  a  complete  title  in  the  lessor  to  grant  what  he 
contracted  to  grant;  rather  intimating  his  opinion,  that  the  le^isor 
could  not  in  such  case  be  compelled  to  shew  his  title  upon  a  bill 
by  the  lessee,  and  leaving  open  the  question  upon  long  terms  with 
fines  or  expenditure.  In  that  case  the  landlord  shewed  a  title 
under  a  lease  granted  by  the  Skinners'  Company  a  few  years 
before:  but  no  title  in  the  Skinners'  Company  as  ground  land- 
lords. With  regard  to  the  general  doctrine  upon  the  subject,  the 
report  is  as  follows : — Sir  W.  Grant,**]  should  regret  much  to 
be  under  the  necessity  of  determining  some  points  that  have  been 
touched  upon  in  argument  in  this  case.  I  should  hesitate  long 
before  I  decided  that  an  owner  of  real  property  daes  by  contract. 
ing  to  grant  a  lease  become  bound  to  shew  a  title  to  the  estate 
out  of  which  it  is  to  be  granted.  But  it  is  quite  a  different 
question,  whether  one  who  is  enabled,  or  thinks  it  inexpedient  to 
shew  a  title  to  the  property  to  be  leased,  shall  have  a  right  to 
compel  another  to  take  a  lease  of  such  property,  without  any 
other  security  for  the  enjoyment  of  it  than  the  personal  covenant^i 
into  which  the  lessor  commonly  enters.  There  are  many  cases  in 
which  this  court  will  not  interfere  in  favour  of  a  plaintiff,  except 
upon  terms  which  could  not  be  directly  enforced  against  him  in 
the  character  of  defendant.  Whether  the  interest  contracted  for 
be  freehold  or  leasehold,  it  seems  reasonable  that  he  who  comes 
for  a  specific  performance  should  be  prepared  to  shew  that  he  is 
able  to  give  what  he  seeks  to  compel  a  purchaser  to  take.  What 
is  contracted  for  is,  not  merely  a  piece  of  parchment  containing 
certain  covenants:  it  is  an  interest  in  the  land  which  is  agreed  to 
be  given  him.  And  is  this  court  to  tell  the  defendant,  he  has  no 
right  to  inquire  whether  the  plaintiff  has  any  interest  to  give  ? 

^  It  would  be  quite  new  for  a  court  of  equity  to  enforce  a  perform- 

(i)  S  Mcriv.  484. 
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ance  on  one  side  without  examining  whether  there  be  a  capacity 
to  perform  on  the  other.*' 

It  was  hardlj  contended  asCj)  a  general  proposition,  that  a  coorC 
of  equity  would  so  act  with  respect  to  leasehold  interests  of 
every  description.    But  it  was  attempted  to  make  diirtinctiond. 
It  was  said  the  agreement  here  is  for  a  lease  for  only  81  years, 
and  at  a  rack  rent ;  and  therefore  the  case  is  to  be  considered 
differently  from  one  in  which  a  long  term  is  to  be  granted,  or  ti 
large  fine  is  to  be  paid,  or  expensive  improvements  are  covenanted 
to  be  made.    But  it  may  be  a  great  inconvenience  and  detriment 
for  a  lessee  for  SI  years  to  be  evicted  in  the  middle  of  his  teroh. 
That  which  at  the  commencement  of  the  term  was  a  lease  at  radt 
rent  may,  from  various  circumstances,  become  a  beneficial  intereat 
before  the  end  of  it.    The  thing  contracted  ibr  is  not  a  precarioiis 
enjoyment  from  one  year  to  another,  but  an  absolute  term  for  21 
years,  of  which  the  value  depends  on  the  certainty  of  its  duration. 
I  do  not  therefore  see,  (observed  Sir  W.  Grant)  why  a  person 
bargaining  for  such  an  interest  should  be  compelled  to  take  it 
without  a  title.    It  was  with  regard  to  a  rack  rent  lease  for  seven 
years  that  Lord  Mansfield  said  it  was  the  tenant's  fault  that  he 
did  not  look  into  the  title :  yet  a  court  of  equity  is  to  say  that  he 
is  bound  to  take  the  lease  without  looking  into  the  title.    Bat 
then  it  has  been  said,  that  in  this  case  the  tenant  will  have  as  good 
a  title  as  with  reference  to  the  nature  of  the  subject  can  be  reason- 
ably required.    There  may  be  cases  in  which  as  from  length  of 
possession  a  strong  presumption  exists,  though  no  actual  title  can 
be  shewn  :  I  leave  all  such  cases  untouched.    But  here  there  has 
been  only  two  years'  enjoyment  at  the  time  the  contract  was 
entered  into ;  nor  has  there  even  now  been  such  a  length  of 
possession  as  would  suffice  to  raise  a  presumption  of  title.    To 
say  that  the  purchaser  must  be  contented  with  such  a  title  would 
be  to  say,  in  other  words,  that  he  has  no  right  to  require  any  title 
whatever.    Then  it  is  said  that  property  of  this  kind  would  be 
rendered  completely  inalienable :  but  no  such  consequence  would 
follow.    The  only  consequence  would  be,  that  when  the  owner  is 
unable  or  unwilling  to  shew  a  title,  he  will  say  so  upon  entering 
into  the  treaty^    He  can  have  no  motive  for  his  silence :  but  the 
expectation  of  getting  a  better  price  than  might  possibly  be  given, 
if  his  actual  intention  to  produce  no  title  were  previously  de* 

{J)  Fildes  V.  Hooker,  «ifpr«. 
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dared.  The  objection  tberefbre  to  tMng  Ihe  leas^  witkout 
shewiag  a*  title  in  the  gfound  landlord  was  «llovred :  but  9m 
opportunity  was  given  of  shewing «odi  title, if  the  parrtf  hadcnfr 
serious  intention,  or  had  been  aMe  to  do  «o. 

It  is  not  howerer  necessary  in  all  cases  that  the  hiahility  of 
the  lessor  or  the  vendor  of  a  leasehold  estate,  to  shew  the  tide, 
should  be  the  subject  of  express  stipulation  in  the  pvevions 
agreement :  for  it  has  been  held  sufiicient  to  repel  the  objection, 
if  sucli  a  purchaser  has  notice  of  the  inability  at  the  time  of 
entering  into  the  contract,  which  notice  lieing  a  ooUaleral  m«vni« 
stance,  and  not  a  part  of  the  contract  itself,  may  he  proved  by 
parol  or  esctrinsic  evidence,  (k)  In  a  late  case  it  was  lield  tint 
a  man,  after  having  made  a  voluntary  settlement,  eotild  fiot  oooh 
pel  a  purchaser  to  take  his  title.  (/) 

Equity  will  not  decree  a  specific  performance  agmnst  a  pirtjr 
not  competent  to  execute  the  contract ;  neither  will  equity  deeri^ 
a  performance  where  a  party  cannot  grant  a  lease  upon  the  terms 
agreed  upon ;  for,  according  to  the  principle  above  stated,  the 
party  applying  for  relief  must  shew  that  he  is  applying  for  what  the 
defendant  is  competent  to  do.  Therefore  equity  cannot  decree  n 
specific  performance  where  the  agreement  is  for  an  absolute  demise, 
and  the  lessor  cannot  bind  the  inheritance,  (in)  although  the  lessee 
agree  to  take  a  qualified  lease.  But  it  is  not  necessary  that  the 
lessor  should  have  a  good  title  at  the  time  of  the  agreement ;  it  Is 
sufficient  if  it  be  good  at  the  time  of  making  the  lease,  (it) 

If  a  tenant  for  life,  with  a  power  to  lease  for  twenty«ooe  yeairs 
or  three  lives,  agrees  to  grant  a  lease  for  thirty-one  yean,  it  has 
"been  held  that  he  is  bound  to  grant  only  such  a  lease  as  is  war* 
ranted  l>y  bis  power ;  (o)  y^t  where  tenant  for  life  granted  leases 
for  lives  under  a  power,  and  bound  himself,  upon  the  dropping  of 
a  life,  to  grant  a  new  lease,  with  the  same  provision  for  renewiJ 
on  the  death  of  any  person  to  be  named  in  a  foture  lease ;  this  was 
held  to  bind  him  to  a  specific  performance,  stlthongh  he  exceeded 
his  power,  if  a  life  dropped  in  the  life  of  the  lessor,  (p) 

(Ar)  Ogilvic  v.  FoUainbe,  3  Merir.  v.  Butcher,  Doug].  52. 

5S.     Bayly    v.  Tyrrell,  8  Ball,  and  (n)  Langford  v.  Pitt,  8  P.  Wms.  680. 

Beatt  S5S.  Brown  v.  Warner,  U  Ves.  156. 

(/)  Smith  V,  Garland,  8  Meriv.  183.  {o)  Byiiie:v..Acton,  1  Bro.  P.  C.  186. 

(m)  Harnett  v.  Yielding,  8  Scho.  Toml. 

and  Lffr.  556.  Ellard  r.  Lord  Llan-  (p)  Taylor  v.  Stibbeit,  8  Vts.  J.  /4S7. 
daff;  I  Ball  and  Betlt.  845.    See  Doe 


818  On  agreemenU.  [Cha^.  IF. 

A  conlracl  for  a  leaae  by  a  nKurtgag^r  caoDot  be  enforcod 
against  a  tenant  wiihoat  obtaioing  a  recon?eyanee  of  the  estate,  or 
procuring  the  mortgagee  to  confirm  tbe  lease.  On  the  other 
handy  the  tenant  holding  under  such  a  contract  cannot  compel  the 
.mortgagor  to  paj  off  the  debt  in  order  to  give  effect  to  his  con* 
tract,  (r) 

In  tbe  ease  of  White  v.  Foljarobe  {$)  a  bill  for  specific  perrorm- 
ance  was  dismissed,  the  plaintiff's  title  having  been  described  as 
being  fifty  years,  the  residue  of  a  long  term,  free  from  incaia- 
branoe :  and  it  turned  out  that  there  were  only  a  few  years  of  an 
old  term^  and  a  reversionary  term  from  another  lessor ;  and  old 
iMumbrances  were  not  shewn  to  be  discharged.    In  a  coart  of  lav 
also  it  has  been  held  (0  that  where  A.,  who  was  in  arrear  for  reot 
to  his  landlord,  agreed  to  underlet  his  bouse  to  B.,  tbe  latter  pay- 
ing for  the  furniture  at  an  appraisement,  B.  was  excused  tbe 
performance  of  the  agreement,  as  the  furniture  was  liable  to  be 
distrained  for  the  rent  in  arrear.    Where.^  upon  a  considerable 
estate,  there  is  only  a  small  incumbrance,  there  may  be  some  room 
^for  an  indemnity  :  but  where  a  judgment  amounted  to  half  tbe 
purchase  money  of  an  estate,  it  was  held  that  a  purchaser  could 
.  not  be  compelled  to  take  it.  (m) 

In  a  case  {x)  where  a  lease  had  been  made  for  sixty- one  years, 
and  it  was  covenanted  that  at  any  time  within  one  year  after  theex" 
,  piration  of  twenty  years  of  the  said  term  of  sixty-one  years,  upon 
the  request  of  the  lessee,  and  his  paying  6/.  to  the  lessors,  they 
would  execute  another  lease  of  the  said  premises  to  the  said  lessee, 
for  the  further  term  of  twenty  years,  to  commence  from  and  after  the 
expiration  of  the  said  term  of  sixty-one  years,  &c. ;  and  so  in  like 
manner,  at  the  end  and  expiration  of  every  twenty  years  during 
the  said  term  of  sixty-one  years,  for  the  like  consideration,  and 
upon  the  like  request,  would  execute  another  lease  for  tbe  fur- 
ther term  of  twenty  years,  to  commence  at  and  from  the  expirs- 
tion  of  the  term  then  last  before  granted,  &c.    It  was  held  at 
law  that  the  lessee  could  not  claim  a  further  term  of  twenty 
years  at  the  expiration  of  the  last  twenty  years  of  tbe  lease,  if  be 
had  omitted  to  claim  a  further  term  at  the  end  of  the  first  and 
second  twenty  years  in  the  lease ;  because  it  was  an  -agreemeot 

* 
(r)  CoBtigan  v.  Hustler,  8  Scho.  and     P.  178. 
Lcfr.  160.  («)  Wood  V.  Beroal,  19  Vefc  «20. 

(f)  1 1  Ves.  337.  (JF)  Rubery  v.  Jervoisc,  I T,  K.  S^^- 

(I)  Partridge  v.  Sowerby,  3  B.  and      Qu.  as  to  relief  in  equity  \ 
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depending  on  a. eoDdttioii  precedent  which  had  not  heep  per* 
formed. 

.  A  court  of  equity  cannot  give  relief  in  cases  in  which  a  conditiotf 
precedent  has  been  annexed  to  a  power,  and  the  condition  has  net 
heen.  performed,  or  has  become  impossible  :  (y)  for  this  in  effect 
would  be  to  create  a  power.  Neither  can  equity  relieve  against 
the  breach  of  any  condition  precedent  where  the  damages  are  con- 
tingent, and  not  to  be  estimated :  but  it  is  the  province  of  equity 
to  relieve  against  accidents.  Therefore,  on  a  renewal  where,  there 
was  a  proviso  in  the  old  lease^  that  in  case  more  than  one  of  the 
cestuis  que  vie  .should  so  marry  new  lives  should  be  named  in  their 
stead,  and  one  of  the  cestuis  qui  tie  left  Ireland,  and  it  could  not 
be  ascertained  whether  he  was  dead  or  not :  this  was  held  to  be 
such  an  accident  as  equity  would  relieve  against,  (x) 

In  Dowling  o.  Mill  (a)  a  lease  was  made  by  A.  in  1777  for 
years,  determinable  upon  lives,  with  a  covenant  for  a  renewal  in 
case  of  the  death  of  any  of  the  lives,  on  payment  of  20/.    In  1790 
a  life  dropped.    A.,  in  consideration  of  20/. ,  granted  another 
lease  with  a  similar  covenant  of  renewal,  on  which  a  memorandum 
was  indorsed  by  bis  son  (the  defendant)  being  next  in  remainder, 
jn  the  following  words :"  I,  C.  M.,  son  and  heir  apparent  of  the 
within  named  Sir  C.  M.,  do  hereby  give  my  free  consent  to  the 
grant  of  the  within  written  indenture  of  lease,  and  the  premises 
therein  mentioned.    Witness  my  hand  the  day  of  the  date  within 
mentioned."    The  defendant  was  willing  to  grant  a  lease,  but 
•without  containing  a  further  covenant  for  renewal.    The  plaintiff 
insisted  upon  the  right  to  such  a  covenant :  but  the  vice-chan- 
cellor held  that  the  indorsement  constituted  no  legal  obligation. 
'His  honour  said,  <^  There  was  no  consideration  given  to  the  de- 
fendant for  his  indorsement :  his  father  was  bound  to  grant  a  new 
lease,  if  required  to  do  so  within  a  given  time,  and  on  the  pay- 
ment of  a  fine  of  SO/. ;  and  the  father  received  the  80/.    The 
defendant  does  not  claim  through  his  father ;  and  the  covenants  and 
obligations  do  not  bind  the  defendant  who  is  the  remainderman : 
there  is  no  mutuality  in  the  remainderman-— no  covenant — no 
parties— no  engagement.    It  has  been  said  that,  by  signing  this 
memorandum,  the  defendant  induced  the  lessee  to  suppose  he 

(y)  Mmueli  r.  Mansell,  Wilm.  Rep.         (x)  Sweet  v.  Aoderson,  8  Bro.  P.  C. 
36.  Reg.  Book,  fol.  604.  1766.  Lord     S57.  Toml. 
Kensington  v.  Philips,  6  Dow.  F.  C.  6 1.         (e)  1  Madd.  Cb.  Ca.  641 . 
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ihovldharea  now latie lA  tte Md  <if  dMterai;  aad  thewfcw it 
18  now  fraudulent  in  the  defendant  to  disappoint  the  ezpeetatiom 
he  had  raised:  IniI  there  is  nothing  in  the  lease  shewing  such  an 
expeetatioa ;  and  if  aojr  sneh  idea  had  heen  obtained  aad  eneon* 
raged,  the  lessee  weald  have  procnrsd  Ae  ^Meadaai  !•  join  in  the 
lease,  instead  of  which  he  first  lakes  the  leaee,  and  then  gels  this 
menMNrandiaa,  which  must  he  construed  according  to  the  woids  of 
k,  and  amounts  merely  to  a  foluatary  consent  to  the  lease.  No 
case  is  made  which  warrants  the  decreeing  what  js  paid  bj  Ibe 


But  in  the  case  of  Crofton  v.  Ormsby,  (d)  where  a  lessse  far 
lires  being  about  to  marry,  and  being  desiroue  to  have  the  life  of 
his  intended  wife  inserted  in  the  lease  instead  •of  the  ceaiMd  fwe  vie, 
Ibr  the  purpose  of  having  the  premises  settled  upon  her^  wrote  te 
the  landlord  and  the  recMinderman,  requesting  that  andi  a  chao^ 
might  be  made ;  to  which  they  returned  an  answer^  expresBia; 
ttieir  assent,  and  a  settlement  was  made,  iind  the  marriage  took 
|i9ace  accordingly.    Lord  Redesdale  thought  that,  independently 
of  the  circumstance  of  the  marriage,  there  was  a  valid  agreemeot, 
dthough  the  decree  was  chiefly  upon  other  circmnstances.    Oa 
this  part  of  the  case  his  lordship  said,  ^^  That  the  remaiodsrasa 
should  have  ccmsidered  the  transaction  binding  in  point  of  hoaoer 
one  cannot  be  surprised :  but  I  conceive  it  was  clearly  binding  oe 
him  in  a  court  of  justice ;  for  the  fact  was,  that  he  wrote  this 
letter  to  procure  the  marriage  of  the  lessee  with  thb  lady,  ahiok 
could  not  have  taken  place  without  the  provision  he  sought  h» 
mflke.    This,  therefore,  is  to  be  taken  to  be  an  act  done  by  them 
to  procure  the  marriage  tbey  induced  by  this  act ;  tbey  <tfae  f^ 
mainder  men)  became  therefore  in  some  sort  parties  lo  the  BlS^ 
riage  contract.    They  promised  this  to  Crofton ;  and  authorised 
him  to  propose  it  to  the  lady  and  ^her  friends ;  and  h^^  did  so :  th^ 
consequence  is  they  are  clearly  bound  and  could  not  retract 
Accordingly,  they  never  attempted  to  do  sa*' 

Agreements  for  leases  will  be  binding  on  the  assigoees  of  a 
liankrupt  or  insolvent  lessor ;  and  if  the  lessor  take  the  benefit  of 
an' insolvent  act  after  bill  filed  for  a  specific  perferawnce,  th^ 
assignee  must  be  made  a  party  by  a  supplemental  suit.  {€) 

(»)  8  Scho.  and  Lefr.  685.  (s)  Se  Hiack  WiU  v.  Uiln^»  ^ 

F.C9. 4S6fl 

1 


CHAr.  ILQ  On  agreements.  ASl 

Agreements  for  leases,  as  well  as  coYenants  for  renewal,  will 
bind  the  purchaser  of  the  inheritance,  but  not  without  notice; 
and  the  assignee  or  personal  representative  of  the  lessee  will  also 
be  entitled  to  the  benefit  of  them,  (d)  So  where  there  was  a  cove- 
nant with  A.  and  his  executor  to  renew  bj  making  a  lease  to  A. 
and  his  assigns,  the  executor  was  held  to  be  an  assignee  within  the 
covenant,  (e) 

So  where  (/)  C,  being  about  to  marry,  applied  to  his  landlord 
to  change  a  cestui  que  vie  in  his  lease,  by  inserting  in  place  of  the 
old  life  the  life  of  his  intended  wife,  which  A.  by  letter  promised 
to  do ;  and  upon  the  faith  of  this  promise  the  marriage  took  effect, 
and  the  premises  were  settled  on  the  wife.  Upon  a  bill  by  the 
wife,  after  the  death  of  C,  a  purchaser  of  the  estate  from  A. 
being  deemed  to  have  notice  under  the  circumstances,  was  de> 
creed  specifically  to  perform  the  agreement. 

So  also  it  has  been  determined  (g)  that  a  purchaser  firom  tenant 
in  tail,  with  notice  of  an  agreement  by  him  to  renew  a  lease  which 
the  father  tenant  for  life  had  covenanted  to  renew  is  bound  to  r^ 
new.  Lord  Hardwicke  said,  ^^  Although  a  tenant  in  tail  is  not 
bound  by  the  covenant  of  his  father;  yet,  as  the  party  in  this  case 
was  entitled  to  his  fiither's  estate,  whatever  assets  his  fetber  left, 
real  or  personal,  would  have  been  liable  to  the  covenant  ^  and  if 

ft 

60,  the  agreement  was  not  without  suflScient  consideration,  and 
consequently  would  bind  the  person  who  takes  with  notice  of  the 
obligation,  which  the  tenant  in  tail  had  laid  himself  under." 

Notice  to  an  agent  is  notice  to  the  party  himself.  (A)  So  where  (i) 
A*  agreed  to  take  a  lease  of  certain  premises,  but  previous  to  signing 
the  articles  had  notice  of  an  agreement  with  B.,  and  disregarding 
•ach  notice  procured  a  lease  to  be  made  to  C  his  son  ;  it  was  held 
that  this  notice  to  the  father  affected  the  son;  and,  the  prior  agree- 
ment being  established,  he  was  decreed  to  deliver  up  the  pro- 
mises. 

In  some  cases,  although  a  decree  for  a  specific  performance 


(4  Hyde  «.  Skinner,  8  P.  Wm.  11M.  Lefir.  663. 

Ridiardion  v.  Sydenhsm,  8  Tern.  447.  (g)  Barl  Brook  v.  Bolkdey,  8  Tm. 

hMi  V.  Stondey,  1  And.  88.    Finch  408. 

e.  The  Esrl  of  Salisbury,  Finch  Rep.  (k)  Blenkmrne  v.  Jennings,  8  Bro. 

tl8.  P.  C.  878.  by  Toml. 

(tf)  Chapman  v.  Daltoa,  Plow.  884.  a.  (I)  Coote  v.  Mammon,  6  Bro.  P.  C. 

(/) CMtoi  e.Oiniby,  8  8die.  and  SffS^ToiaL  ]iiftl^^;Abaey,tCh;Ca.88. 
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eannot  be  obtained,  the  Court  of  Chancery  will  effect  by  injonc- 
lion  the  purpose  of  substantial  justice.    Therefore,  where  (y;  a 
joint  stock  company  established  by  act  of  parliament  purchased  an 
estate,  pending  a  suit  against  the  vendors  to  compel  the  specific 
performance  of  an  agreement  to  grant  a  lease  of  part,  on  a  bill  by 
the  vendees  against  the  treasurer  and  directors,  the  plaintifls  were 
declared  entitled  to  a  lease ;  and  the  treasurer,  being  the  person  in 
whose  name  actions  by  the  company  were  authorised  by  the  act  to 
be  brought,  was  restrained    from  disturbing  their    possession, 
though  the  other  proprietors  were  not  parties :  but  it  was  held 
that  no  decree  could  be  made  for  the  execution  of  a  lease.    The 
master  of  the  rolls  said  that  it  was  clear,  that  between  party  and 
party  there  could  be  no  defence,  a  purchaser  pendente  lite  iieing 
bound  as  much  by  a  contract  as  the  person  who  originally  entered 
into  it.    But  the  question  here  was,  whether  there  was  not  a  de- 
fect of  parties  to  the  suit.     After  stating  the  exception  made  in 
certain  cases  to  the  rule,  that  all  parties  interested  should  be  be- 
fore the  Court,   his  honour  said   that  it  was    quite  clear  the 
present  suit  had  sufficient  parties,  and  that  the  defendants  might 
be  considered  as  representing  the  company.     Can  I  then  dismiss 
the  bill  for  want  of  parties,  because  all  the  proprietors,  admitted 
to  be  so  numerous  that  it  is  difficult  to  find  them,  are  not  before 
the  Court  ?    There  is  no  fair  distinction  between  this  case  and 
those  which  have  been  stated.     The  only  novelty  is  that  the  bill 
requires  an  act  to  be  done  by  the  absentees.     Not  having  them 
before  the  Court,  though  their  rights  may  be  bound,  there  is  a 
difficulty  in  making  them  act.    The  plaintiff  requires  specific  per- 
formance of  an  agreement;  and  it  would  be  hardly  sufficient,  sup- 
posing it  proper,  for  a  few  to  execute  on  behalf  of  the  rest.    In 
B  conveyance  of  the  interest  all  must  join*    But  that  difficulty 
prejients  no  objection  to  binding  the  rights  of  the  parties  not 
before  the  Court.    That  is  authorised  by  every  one  of  the  laws 
referred  to*    If  the  Court  cannot  compel  the  defendants  to  do  the. 
act  required,  it  must  go  as  far  as  it  can. 

Id  Steed  v.Cragh(/r)  a  husband  seised  in  right  of  his  wife  of  a  term 
of  years,  made  an  underlease  for  ten  years ;  and^  upon  borrowing 
money  of  the  lessee,  coyepanted  to  grant  him  another  lease  after  the 
end  of  the  former  ten  years,  to  continue  as  long  as  he  had  any 

•  • . 

if)  Meoz  V.  Iblttiyt  %  Swaast  1^77.     (*)  At  the  Rtlls,  9  Moi.  42.  .^ 
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right,  but  died  before  he  had  made  any  such  lease ;  it  was 
decreed  to  be  a  good  disposition  of  his  term  in  equity.  When, 
however,  the  general  question  came  before  Lord  Eldon  in  Druce 
V.  Dennison,  (/)  he  stated  that  he  was  disposed  to  decide  the  cause 
upon  a  ground  that  did  not  make  it  necessary  to  determine  this 
point :  but  his  lordship  stated  that,  if  the  cause  should  be  reheard 
on  the  point  upon  which  he  decided  it^  he  should  wish  a  search  to 
be  made  upon  the  point,  whether  it  had  ever  been  decided  that  an 
agreement  will  or  will  not  bind  the  wife;  and  if  it  will,  whether 
the  rent  IS  to  be  paid  to  her  or  her  husband.  If  that  is  untouched 
by  decision,  he  thought  it  would  be  found  the  analogy  to  other 
cases  would  make  out  that  an  assignment  in  equity  is  to  this  pur- 
pose as  good  as  an  assignment  at  law :  but  he  said  that,  without 
prejudice;  ^^  the  principle  is  stated,*'  his  lordship  added,  without 
saying  any  thing  as  to  the  authority  of  the  case,  towards  the 
conclusion  of  Steed  v.  Cragh.  Sir  W.  D.  Evans  conceives  that 
the  question  would  now  be  considered  as  concluded,  by  the  deci? 
slon  in  the  case  of  powers  which  Will  be  next  mentioned. 

It  has  been  already  observed,  that  an  agreement  by  tenant  for 
life  to  grant  a  lease  in  pursuance  of  a  power,  is  a  good  execution 
of  the  power  in  equity.  The  tenant  for  life  roust  make  a  con« 
tract  of  some  kind  before  he  makes  an  occupation  lease :  if  that 
is  to  be  subject  to  the  uncertainty  of  not  being  carried  into  execu- 
tion, if  the  tenant  for  life  should  die  in  the  mean  time,  it  would 
be  disadvantageous  to  the  letting  of  estates  under  such  powers, 
which  are  expressly  created  for  the  benefit  of  the  estate.  In 
the  case  of  Campbell  v.  Leach,  (m)  Lord  C.  J.  De  Grey  is 
reported  to  have  said,  ^^  As  to  the  lessee^s  power  of  enforcing 
the  contract  against  the  remainderman,  this  is  a  new  point; 
but  though  new,  I  think  upon  principle  it  ought  to  be  en- 
forced. The  ground  of  the  objection  is,  that  the  remainder- 
man  is  neither  party  nor  privy  to  the  lease,  which  would 
hold  in  the  case  of  a  bare  tenant  for  life :  but  under  the  power 
of  leasing  there  Is  a  referrible  privity  given  by  the  settlement, 
and  such  a  tenant  for  life  has  a  qualified  power  to  bind  the 
remainderman.^'  Lord  C.  B.  Smyth  also  agreed,  that  the  re- 
mainderman was  bound  by  the  act  of  the  tenant  for  life.  Lord 
Redesdale,  therefore^  in  Shannon  v.  Bradstreet,  (n)  decided  on 

(I)  6  Ves.  885.  (a)  1  Scho.  and  Lefr.  59. 

(M)ABibl.  749. 
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the  authority  of  this  case,  that  an  agreement  to  graat  a  lease  by 
tenant  for  lifei  with  leasing;  power,  might  be  specifically  enftH-ced 
against  the  remainderman.  It  seems  likewise  that  the  obligation 
is  mutual,  and  that  the  remainderman  may  enforce  the  contract  of 
such  a  tenant  for  life.  In  the  case  of  Campbell  v.  Leach,  (o) 
indeed,  Lord  C.  J*  De  Grey  is  reported  to  have  added,  to  what  has 
been  already  cited,  these  words :  <^  And  I  do  not  know  that  the 
remainderman  could  on  his  part  enforce  the  contract  of  such 
tenant  for  life.  I  had  at  first  some  doubts  upon  this  point,  bat 
own  myself  satisfied  by  what  was  said  in  answer.''  But  Lord 
Redesdale  said  he  suspected  these  additional  words  were  never 
uttered  by  Lord  C.  J.  De  Grey :  but,  if  they  were,  he  thought 
they  might  have  been  suggested  by  the  case  of  Stamford  v. 
Ormby,  (p)  which  was  compromised.  Mr.  Sugden  has  shewn 
strong  grounds  for  supposing  the  word  ^^  not*'  is  omitted  by  mis- 
take in  the  passage  alluded  to. 

The  agreement  however  to  bind  the  remainderman  must  be  a 
clear  explicit  written  agreement,  such  as  in  common  cases  would 
be  an  unimpeachable  agreement,  both  with  reference  to  the  statute 
and  general  principles  of  equity,  (q)  In  a  late  case  therefore,  where 
the  agreement  did  not  contain  some  of  the  material  terms  of  the 
lease,  which  was  a  building  lease,  merely  specifying  the  rent  and 
the  term,  without  even  mentioning  the  time  for  its  commence- 
ment, it  was  held  not  binding.  A  parol  agreement  in  part  per- 
formed might  raise  a  different  question :  but  it  appears  that  the 
remainderman  would  be  protected  by  the  statute,  though  the 
tenant  for  life  would  not ;  for  the  party  himself  is  bound  by  a  part 
execution  on  the  ground  of  fraud,  which  is  personal.  Such  a 
ground  could  hardly  be  made  to  apply  to  a  remainderman,  unless 
money  has  been  expended,  and  there  has  been  an  acquiescence 
after  the  remainder  vested. 

In  a  case  (r)  where  a  tenant  for  life  with  power  to  make  leases 
by  the  consent  of  the  trustees,  without  taking  any  fine,  entered 
into  a  contract  for  a  lease  with  a  person  who  had  notice  of  the 
nature  of  his  title,  and  a  consideration  was  to  be  given  for  such 
lease  under  colour  of  giving  double  value  for  the  stock,  the  trus- 
tees  not  concurring,  it  was  held  by  Lord  Redesdale  that  the 

(o)  Sttpra,  897. 

(I»)  See  Sng^  Pow.  365. 9d  edit*  (r)  Lawranson  v.  Butler,  1  Scho. 

(«)  Blore  V.  SuttoB,  3  Meriv.  Ch.  Ca.     and  Lefir.  13. 
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proposed  lessee  could  not  compel  the  tenant  for  life  to  execute  a 
lease  which  should  be  void,  as  against  the  parties  entitled  in 
remainder  under  the  settlement  for  want  of  mutuality,  as  the 
lessee  oou'ld  not  on  his  part  be  compelled  to  accept  of  a  lease 
so  qualified,  no  act  being  here  done  in  pursuance  of  the  agree* 
nent.  The  following  extract  comprises  his  lordship's  view  of 
the  general  doctrine  upon  the  subject :  ^^  I  confess  I  have  no  con« 
ception  that  a  court  of  equity  ought  to  decree  a  specific  perform* 
anoe,  in  a  case  where  nothing  has  been  done  in  pursuance  of  the 
agreement,  except  where  both  parties  had  by  the  agreement  a 
right  to  eompel  a  specific  performance  according  to  the  advan- 
tage which  it  might  be  they  were  to  derive  from  it :  because 
otherwise  it  would  follow  that  the  court  would  decree  a  specific 
performance,  when  the  party  called  upon  to  perfi>rm  might  be  la 
this  situation,  that  if  the  agreement  was  disadvantageous  to  him 
be  would  be  liable  to  the  performance  of  it,  and  yet  if  advan« 
tageous  to  him  he  could  not  compel  a  performance.  This  is 
hot  equity,  as  it  seems  to  me.  If  indeed  there  was  a  conceal- 
ment or  ignorance  of  the  facts  on  the  one  part,  and  that 
thereby  the  other  party  was  led  into  a  situation  from  which 
be  could  not  be  extricated,  then  he  would  have  a  right  to 
have  the  agreement  executed  ^  pres  ;  that  is,  a  new  agreeioeat 
i^  be  made  between  the  parties.  Now  it  is  not  and  could 
not  be  contended  in  tbis  case,  that  the  defendant  could  have  a 
right  to  enforce  this  agreement:  for  he  could  enforce  it  only 
according  to  the  terms  of  the  agreement,  and  these  he  cannot 
perform  on  his  part  lor  want  of  the  trustees'  consent ;  and  the 
court  could  not  say  to  the  plaintiff,  You  shall  forego  a  part  of 
your  agreement*'* 

It  seems  to  be  clearly  settled  that  the  owner  of  the  inheritance 
may  make  leases  with  covenants  for  perpetual  renewal,  each 
renewed  lease  to  contain  a  covenant  to  renew  for  ever.  But 
such  covenants  in  equity  are  viewed  with  an  unfhvourable  eye, 
and  are  construed  strictly  in  favour  of  the  lessor,  and  those 
claiming  under  him.  They  must  therefore  be  worded  in  plain  and 
unambiguous  terms,  so  that  there  may  be  no  mistake  about  the 
interest  purported  to  be  granted.  A  covenant  to  renew,  for 
example,  under  the  same  covenants  as  in  the  original  lease  has 
been  held  not  to  include  a  covenant  for  perpetoal  renewal^ 

Q 
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becauM  it  did  not  necessarily  imply  a  covenant  to  renew  mote 
than  once.  (0 

The  construction  of  such  covenants  is  the  same  both  at  law  and 
in  equity ;  and  neither  at  law  nor  in  equity  can  they  derive  tsy 
validity  from  any  circumstance  beyond  their  express  and  unequi- 
vocal meaning;,  (u)  It  was  indeed  a  part  of  the  case  of  Fuminl 
V.  Crew  (x)  before  Lord  Hardwicke,  that  both  the  leases  in  tint 
case  had  been  twice  renewed,  and  that  each  of  the  renewed  leasei 
contained  the  same  covenant  for  renewal  as  the  orig^inal  lease, 
from  which  Lord  Hardwicke  inferred  it  to  be  the  understanding 
of  the  family,  that  it  was  a  covenant  for  perpetual  reoewal.  So 
also  in  Cooke  v.  Booth,  (^)  which  was  sent  to  a  court  of  law  bj 
Lord  Bathurst,  the  case  was  decided  partly  on  the  ground  of  an 
allegation,  that  such  a  covenant  had  been  uniformly  inserted  io 
every  lease  for  a  long  period  of  years.  But  this  last  case  has 
been  strongly  disapproved;  and  subsequent  judges  have  declared 
that  it  is  not  possible  to  introduce  any  fact  of  this  kind  upon  tk 
record,  so  as  to  influence  the  construction  which  the  coveoaot 
would  otherwise  bear  from  a  fair  interpretation  of  the  worde; 
which  rule  applies  to  courts  of  equity  as  well  as  courts  of  law. 

In  Bridges  v.  Hitchcock,  (x)  the  covenant  was  to  grant  such 
further  lease  as  the  lessee  should  desire  under  the  same  rents  aod 
costs;  and  it  was  considered  not  unfair  to  infer,  that  he  that  in^U 
have  asked  for  a  lease  for  any  number  of  years,  did  not  exceed 
what  was  intended  by  requiring  one  with  a  covenant  to  renew. 

In  Furnival  r.  Crew,  (a)  besides  the  fact  already  mentioned, 
it  appears  that  the  words  of  the  covenant  were  *^  one  or  more 
leases,  and  so  to  continue  the  renewing  such  lease  or  leaeee, 
which  according  to  the  printed  report  Lord  Hardwicke  relied  on 
as  plainly  importing  a  repetition  of  renewals.  Moreover  there 
were  fines  to  be  paid  at  every  renewal  at  the  option  of  the  lessor, 
so  that  the  covenant  for  perpetual  renewal  was  not  open  to  w 
same  objection  as  in  most  other  cases* 

(l)Hydev.  Skinner,  8  P.  Wins.  196.  N.R.449.    7  East,  S37.  Harg.io'*^* 

Tritton  v.  Foote,  8  Bro.  Ch.  Ca.  636.  Arg.  411. 
Russell  V.  barwin,  it.  638.    Rcece  v.  {x)  3  Atk.  83. 

Lord  Dacre^   it    note.      Harnett  r.         (y)  Cowp.  819. 
YteMing,  8  Scho.  and  Lefr.  557.  («)  1  Bro.  P.  C.  588. 

(fi)  Iggulden  «.  May,  9  V^.  385.  8         («)  Sttfirm. 
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'"I  The  case  of  Moor  v*  Foley,  (b)  is  clearly  distinguishable  from 

the  rest.    There  the  lessor  covenanted  to  renew  under  the  likQ 
^^  rents,  covenants,  and  conditions;  and  further  stipulated  with 

ia^  regard  to  the  covenants  to  be  insert^  in  the  new  lease,  that  in 

in  sach  grant  it  should  be  covenanted  and  agreed  that  a  new  lease 

f  fe  should  be  granted  under  the  same  rents,  covenants,  and  provisoes, 

mi  upon  the  event  happening  which  was  therein  mentioned:  so  that 

idi  this  express  stipulation  prevented  any  necessary  implication  from 

Ui  general  words  of  a  covenant  for  perpetual  renewal ;  because,  if 

si  the  parties  had  intended  a  covenant  for  perpetual  renewal,  they 

if^  would  have  expressed  their  intention  in  larger  terms. 

ufl  Under  a  devise  of  seven  different  estates  to  a  sister,  brother,  and 

gji  nephews  respectively,  one  to  each  stock,  including,  as  to  six  of  the 

gg  estates,  three  several  lives  in  succession  on  each  estate ;  and  as  to  the 

^  eeventh^  which  in  the  first  instance  was  only  limited  to  two  persons 

^  for  life  in  succession,  giving  those  two  a  power  to  add  another  life  or 

^  lives  to  make  three  in  like  manner  as  a  power  after  mentioned  for 

^  other  persons  to  do  the  same ;  and  then  giving  this  general  power; 

^  €t«.  that  when  and  so  often  as  the  lives  on  either  of  the  estates 

^  befere  given  should  be  by  death  reduced  to  two,  that  then  it 

.  should  be  in  the  power  of  the  persons  then  enjoying  the  said 

estates  to  renew  the  same  with  the  reversioner,  by  adding  a  third 
life,  and  paying  the  reversioner  two  years'  purchase  ;  and  also  to 
exchange  either  of  the  said  two  lives  on  paying  one  yearns  pur- 
chase. It  was  held  that  this  power  of  renewal  only  authorized 
the  addition  of  one  life  to  the  share  on  each  estate,  and  of  making 
one  exchange  of  a  life,  (c) 

Equity  will  not  decree  a  specific  performance  of  a  covenant  or 
agreement,  where  it  is  become  unconscientious  to  perform  it, 
except  on  the  terms  of  the  plaintiff  submitting  to  a  conscientious 
modification  of  it  In  the  case  of  Davis  v.  Hone,  (d)  it  appeared 
that  the  dean  and  chapter  of  Christ  Church,  Dublin,  being  seised 
in  fee,  demised  certain  premises  about  150  years  before  the  present 
cause  to  A.  for  tl  years  at  a  certain  rent.  Shortly  after  A.  de«^ 
mised  the  same  lands  to  B.  for  16  years  at  an  increased  rent,  in 
which  underlease  there  was  a.coveniint  from  A.;  that  he,  his 
executors,  administrators,  and  assigns,  should  and  would  sometime 
before  the  end  and  expiration  of  the  first  seven  years  of  the  said 

{k)  6  Yes.  SS8.  10  East,  649. 

(c)  Doed.  Hardwicke  v.  Hard wicke,         (d)  2  Scb.  and  Lef.  34 1. 
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leuBBy  from  the  dean  and  chapter,  or  at  any  time  sooner,  as  also 
at  or  sometime  before  the  expiration  of  the  first  seven  years  of 
every  future  lease,  that  should  be  obtained  by  him  or  them  of  the 
demised  premises,  or  at  somcutiroe  sooner,  make  all  proper  appli* 
cation,  and  use  all  proper  endeavours  with  the  said  dean  and 
chapter  for  a  renewal  of  the  said  lease,  and  of  every  future  lease 
which  should  be  obtained  as  aforesaid;  and  that  on  obtaining  such 
renewal  or  new  lease  by  the  said  A.,  his  executors,  administrators, 
of  assigns,  he  or  they  should  within  six  months  after  his  or  their 
giving  notice  of  such  renewal  to  the  said  B.,  his  executors,  admi- 
nistrators, or  assigns,  at  the  request  and  costs  of  the  said  B.,  his 
executors,  administrators  or  assigns,  renew  by  adding  so  many  years 
to  the  term  as  should  be  obtained  from  the  said  dean  and  chapter, 
the  said  B.,  his  executors,  administrators  or  assigns,  accepting  such 
new  lease,  and  surrendering  the  old  one  within  six  months,  and 
paying  the  sum  of  900/.  as  a  fine  when  seven  additional  years 
should  be  added,  and  so  in  proportion,  and  also  paying  double  the 
yearly  rent  and  no  more,  that  should  be  reserved  by  the  said 
dean  and  chapter.    And  B.  covenanted  to  pay  such  rent  and  fine, 
stipulating,  that  in  case  upon  any  future  renewal  the  said   B. 
should  apprehend  the  yearly  rent  to  be  too  much  advanced,  it 
should  be  at  the  election  of  the  said  B.,  his  executors,  adminis- 
trators or  assigns,  to  accept  the  renewal,  or  to  refuse  the  same ; 
and  to  hold  for  the  residue  only  of  the  unexpired  term.    The 
dean  and  chapter  continued  to  renew  every  seven  years  without 
any  increase  of  rent,  and  the  representatives  of  B«  also  continued 
to  renew  upon  the  terms  of  the  covenant.    In  1796,  the  sep- 
tennial fine  was  very  much  increased  by  the  dean  and  chapter, 
and  the  undertenants  consented  to  contribute  more  than  the 
900/.  stipulated  by  the  covenant,  on  having  two  years  and  a  half 
added  to  their  lease;  and  a  lease  was  executed  to  that  effect, 
containing  the  covenants  in  the  original  lease,  and  particularly 
that  for  renewal.    In  1801,  A.'s  representative  sold  his  interest 
to  C;  and  when  the  usual  time  for  renewal  came,  C.  entered  into 
a  treaty  to  renew  with  the  dean  and  chapter  at  an  increased  rent: 
but,  upon  the  tenant  insisting  that  they  bad  always  renewed  at  an 
increased  fine  and  net  rent,  and  had  expended  large  sums  of 
money,  a  bill  was  brought  to  compel  C.  to  renew  at  an  increased 
fine,  ofiering  to  pay  the  fine  on  their  interest  being  renewed  to 
them.    Lord  Redesdale  said,  that  the  court  ought  not  to  gire 
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specific  performance  according  to  the  letter  of  the  coveo^jit, 
because  it  would  be  unconscientious  in  consequence  of  the  cbanf^e 
of  circumstances,  nor  could  the  plaintiffs  lose  their  property 
altogether;  they  might  have  a  conscientious  modification  of  ,it 
specifically  executed.    Here,  for  150  years  from  time  to  time,  nil 
the  persons  interested  in  the  property  made  themselves  parties  to 
the  abuse  of  the  power  of  renewal,  by  continually  increasing  the 
fine,  and  not  the  rent ;  and  all  the  improvements  have  been  made 
on  the  faith  of  the  continuance  of  such  an  abuse.    Much  property 
in  Ireland  was  in  similar  circumstances ;  and  in  1796  the  ltt:is- 
lature  legalised  the  abuse  by  the  stat.  35  Geo.  III.  c.  S3»f  the 
motives  to  which  must  have  been  old  practice,  and  the  injustiqe 
likely  to  be  produced  to  individuals  by  a  strict  execution  of  tlie 
law  as  it  stood  previously.    After  the  passing  of  this  act,  a  difi- 
culty  arose  in  the  minds  of  the  parties,  and  the  under-tenants  pfiid 
ptirt  of  the  fine  beyond  the  stipulated  sum  on  having  a  new  lease 
executed  to  them :  but  the  old  covenant  for  renewal  was  insented. 
The  insertion  of  this  covenant,  the  court  observed,  was  improvi- 
dent :  for  l^y  the  strict  words  the  lessor  might  be  4dprijred  of  4hie 
whole  benefit  he  derived  under  the  lease;  and  the  tenants,  by  ;fipt 
coming  to  terms  tojr  future  rents,  might  greatly  endaQger  tbey* 
interest.    The  order  drawn  up  was  to  the  following  eSSect :  ihi^t 
the  plaintifis  should  be  at  liberty  to  renew  the  lease  at  their  own 
expense  in  the  name  of  the  defendant,  or  in  the  name  of  a  trustee 
,to  be  named  by  the  plaintiffs,  and  approved  by  the  mas^r :  ihp 
plaintiffs  <K>nsenting  to  pay  the  whole  fine  and  fees,  and  also  con- 
senting in  case  such  lease  should  be  renewed  in  the  name  of  the  de- 
fendant to  accept  of  covenants  for  renewal  in  their  underlease  with 
the^  variations,  namely,  that  the  whole  fine  and  fees  i»ho|ild  be 
paid  by  the  lessees,  provided  that  the  rent  to  be  reseryed  od  such 
underleases  should  not  exceed  the  clear  rent  now  paid  over  aud 
above  the  rent  payable  to  the  dean  and  chapter.  >  The  case  was 
carried  to  the  House  of  Lords,  who  affirmed  the  decision. 

In  ordinary  cases  the  same  modification  will  not  usqally  be  made, 
because  in  general  the  party  may  provide  for  any  contingency  by  his 
covenant.  Therefore  where  (e)  A.,  holding  under  a  corporation  of 
which  he  was  a  member,  and  being  in  the  habit  of  renewing  on 
favourable  terms,  demised  to  B.  at  a  certain  rent,  with  a  coveuattt 

(r)  Evani  V,  Walsh,  8  Scho.  and  Lefr.  519. 
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to  renew  at  the  same  rent  as  often  as  the  corporation  sbonld 
renew  to  him,  and  the  corporation  at  length  raised  the  rent 
payable  by  A. ;  it  was  held  that  A.  was  bound  nevertheless  to 
renew  on  the  former  terms,  because  he  might  have  provided  for  il 
by  his  covenant.  So  in  another  case  (/)  a  renewal  was  decreed 
against  a  tenant  under  a  bishop's  lease,  without  any  contribution 
from  his  sub-lessee,  -  because  he  had  covenanted  with  him  that, 
as  often  as  the  bishop  should  renew,  he  would  renew  the  uoder* 
lease  without  fine. 

Here  it  should  be  observed  that  it  is  usual  and  perfectly 
reasonable,  that  the  underlessee  should  contribute  to  renewal 
fines  in  proportion  to  the  quantity  of  his  estate :  provisions  there- 
fore of  this  nature  are  generally  introduced  into  underleases  of 
church  lands,  (g)  Indeed,  where  (A)  a  lessor  agreed  to  demise  for 
a  longer  term  than  he  himself  was  possessed  of,  and  to  carry  the 
agreement  into  effect ;  he  covenanted  that  he  would  endeavour 
to  procure  such  renewals  as  would  enable  him  to  renew  for  tbe 
full  term  agreed  upon,  the  lessee  paying  a  proportion  of  the 
renewal  fines;  it  was  held  that  there  was  an  implied  agreement 
that  the  lessee  would  take  such  renewal  without  an  express 
covenant  to  do  so ;  and  consequently  that  the  lessor  had  a  right  to 
call  upon  the  underlessee  to  declare  whether  he  would  renew 
or  not. 

In  the  case  of  the  City  of  London  v.  Mitford,  (t)  the  lord  chan- 
cellor  refused  to  decree  a  specific  performance  of  a  covenant  for 
perpetual  renewal  under  the  circumstances.  It  had  been  pro- 
vided by  the  original  lease  that  if  the  lessees  declined  takittg^-« 
new  lease  of  the  premises,  they  should  not  only  leave  them  in 
good  repair,  but  convey  to  the  lessor,  his  heirs  and  assignsi  certain 
lands  and  buildings  between  the  demised  premises  and  the  river 
Thames.  These  last  mentioned  lands  had  been  since  converted 
into  the  highway  leading  to  Blackfriars  bridge.  Specific  perform- 
ance was  refused  of  the  covenant  to  renew,  because  it  would  be 
impossible,  if  the  lessees  should  at  any  time  refuse  to  renew  for 
them,  to  perform  their  part  of  tbe  covenant. 

(/)  Revell  V.  Hussey,  2  Ball,  and  (h)  Lord  Frankfort  v.  Thorpe^  a 

Beatt.  280.  Ball,  and  Beatt.  372. 

(g)  Charllon  v.  Driver,  8  Brod.  and  (0  14  Ves,  41. 
B.  945. 
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In  Heard  v.  Wadham,  (t)  Abbott  (being  counsel  for  the  defend- 
ant) cited  the  case  of  Pinche  v.  Curtis,  4  Bro.  Ch.  Ca.  329. 
adding,  4hat  in  equity  a  specific  performance  will  be  decreed  after 
the  time  agreed  upon  by  the  contract;  but  that  is  where  the 
other  party  acquiesces.  Lord  Kenyon  thereupon  observed  that 
the  practice  of  the  Court  of  Chancery  was  much  altered  of  late 
years ;  for  that  now  that  court  would  not  entertain  a  bill  for  a 
specific  performance  to  compel  a  vendee  to  make  good  his  pur- 
chase  if  no  conveyance  were  tendered  to  him  within  the  time 
stipulated  by  his  contract,  unless  it  were  shewn  that  he  bad  waived 
that  stipulation.  This  opinion  of  Lord  Kenyon  is  conformable 
to  all  the  modern  decisions  on  the  subject*  (Ar) 

The  doctrine  of  laches  has  been  chiefly  agitated  in  the  case  of 
sales,  it  having  been  at  one  time  held  that  the  time  appointed  for 
the  performance  of  the  agreement  for  purchase  was  merely  inci- 
dental ;  and  that  it  could  not,  so  far  as  regarded  the  question  of 
specific  performance,  be  made  an  essential  condition  of  it  even  by 
express  stipulation,  a  doctrine  which  has  in  many  cases  been 
attended  with  the  greatest  hardship  and  injustice.  (/>  The  cases 
oh  leases  in  which  the  same  doctrine  has  been  considered  are  not 
many.  In  Wingfield  v.  Whaley  (nt)  the  Court  of  Chancery  in 
Ireland  had  decreed  the  specific  performance  of  an  agreement  to 
grant  a  tenant  a  further  term  at  the  expiration  of  his  subsisting 
lease.  One  ground  of  appeal  was  that  the  contract,  if  any  such  ex- 
isted, had  lain  dormant  for  many  years,  and  was  never  insisted  on 
by  the  person  with  whom  it  was  supposed  to  have  been  made.  It 
was  answered  that  the  agreement  was  not  to  be  performed  till 
May  1714;  and  that,  within  five  months  afterwards,  the  re- 
spondent exhibited  his  bill  for  a  discovery  of  it,  not  having  then 
found  the  same :  but  that  the  inconsistency  could  not  be  wondered 
at,  when  it  was  observed  that  the  person  who  was  party  to  it  was 
complained  offer  not  insisting  on  the  performance  of  the  contract, 
though  he  hadlieen  dead  eight  years  before  any  one  could  or  need 
have  insisted  upon  it.  The  decree  was  reversed ;  and  the  decision 
was  referred  to  in  Crofton  v.  Ormsby  (n)  by  Lord  Redesdale  as 


(0  SufTM.    1  Esst  619.  (/)  Milward  v.  Earl  o(  Thanet,  5  ?es. 

(k)  Sse  Llojd  o.  Collett,  4  Bro.  Ch.  720.  n. 

Ca.  469.  asd  Mr.  Eden's  note  (c)  p.  478.  (m)  1  Bro.  P.  C.  200.  Torn]. 

Sugd.  Vend,  and  Purch.  309.  el  iff.  (n)  S  ^cho.  and  Lefr.  583* 
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proceeding  on  tite  grooad  of  kehes :  but  as  aiany  otboe  import* 
ant  objections  were  taken  to  tbe  decree,  and  the  reversal  boimg 
general,  it  is  impossible  to  know  bow  far  this  particular  ol^eelioa 
was  regarded  as  a  material  ground  of  the  decision. 

In  the  case  of  leases  renewable  for  lives  in  Eogland  it  baa  Hf^ 
qnently  been  determined  that  snch  right  of  renewal  will  be  loet 
if  the  lessee  neglect  to  renew  upon  a  life  dropping :  but  in  tke 
case  of  a  lease  for  years  renewable  the  request  does  not  seem  to 
be  of  the  essence  of  tbe  contract,  (o)    In  one  case,  (p)  indeed,  Ife 
omission  to  make  the  request  for  renewal  of  a  lease  for  years  pre^^ 
Rented  the  speciic  performance  of  the  covenant :  but  that  appeared 
to  be  from  the  nature  of  the  tiling  demised,  whioh  was  a  coIHery^ 
where  it  was  said  to  be  of  more  importance  that  the  lessor  riioald 
know  that  his  tenant  would  continue  than  in  any  ether.    Tbe 
general  rule  is  so  far  qualified,  that  there  is  no  authority  to  decree 
a  specific  performance  of  such  covenants,  unless  there  are  anmaa* 
stances  to  excuse  the  de&ult  in  making  the  request  at  a  mnitinirat 
time,  (q) 

The  cases  in  Ireland  on  this  subfect  rest  upon  a  peculiar  local 
equity :  it  has  been  computed  that  one«seveoth  ef  the  whole 
landed  property  in  Ireland  is  held  on  leases  renewable  for  ev«r : 
they  have  been  uniformly  the  subject  of  fiimily  settlements,  mort- 
gages, and  other  securities  for  money ;  and  the  owner  of  such  an 
estate  has  always  been  liberally  dealt  with,  as  if  he  were  the 
owner  of  the  fee.  It  has  accordingly  been  considered  part  of  the 
policy  of  that  kii^om  to  protect  and  preserve  the  rights  of  tenants 
to  renew,  although  they  should  have  neglected  to  renew  at  the 
proper  time.  The  later  cases,  (r)  indeed,  in  the  House  of  Lords 
reversed  the  decisions  in  Ireland  x  but  these  determinations,  how- 
ever agreeable  to  the  principles  of  equity  in  England,  gave  great 
dissatis&ction  in  Ireland,  and  ultimately  produced  an  act  of  par- 
liament there,  the  stat  19  and  SO  Greo.  III.  c  90.  commonly 
called  The  Tenantry  Act,  which  revived  the  old  equity ;  andpro- 

(o)  Baynham  v.  Guy*8  Hospital,  S  43S. 
Yes.  805.  Eaton  v.  Lyon,  3  Ves.  690.  {q)  Robery  v.  Jervoiae,  1  T.  R.  829. 
Bailey  v.  The  Corporation  of  Leomin-  Bateman  v.  Barray,  Dom.  Proc  1779. 
ster,  S  Bro.  Gh.  Ca.  589.  Willan  v.  (r)  Yipond  v.  Rawley,  1774.  Kam 
Willan,  16  Yes.  78.  The  City  of  Lon-  o.  Hamilton,  1776.  Bateman  v.  Mar- 
don  V.  Mitford,  14  Yes.  41.  ray,  1779.    1  Ridg.  P.  C.  ISO.  aote^ 

Ip)  Allen  V.  Hilton,    1  Fonbl.  fiq.  «  Bro.  P.  C.  80.  Toml. 
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Tided,  thU  in  caaes  of  meie  neghol,  when  no  fraud  appetos  to 
Imwe  been  intaided,  and  there  has  been  no  derelietioo  on  As  part 
of  the  tenant  bj  neglecting  or  refosing  to  renew  a(fter  tbe  landlord 
lias  demanded  the  line,  the  courts  of  equity  diall  relieve  on 
adequate  campensation  being  made. 

In  Crofton  o.  Qrmsby,  («)  which  has  been  before  mentioned, 
where  there  had  been  an  ei^oymeat  wider  an  agreement,  it  was 
ol^ted  that  there  had  been  laches  in  not  requiring  an  actual 
lease.  Upon  this  point  Lord  Redesdale  made  the  following  dis- 
tinction :  ^^  Unquestionably  to  a  certain  extent  there  had  ibeen 
laches*  If  it  is  to  be  said  that  it  is  laohesto  rest  upon  an  equitable 
ngneement,  this  is  ladies*  Now  what  is  this  laches  f  Is  it  like 
the  ladies  in  Wtngfield  «•  Whaley,<0  sud  Milward  v.  i!arl 
Thanet,  (af)  or  the  oAer  cases  i  No,  these  wens  cases  of  a  difie- 
rent  description.  The  whole  ladies  here  consists  in  the  net 
dotfaiag  an  equitable  estate  witha  legal  title,  and  that  by  n  party 
in  possession.  Now  I  do  not  oonceiTo  thatthis  is  the ^pecieB of 
laches  which  will  pre?ail  against- the  equitable  tide.  If  I  rfioiild 
hold  it  so,  it  would  tend  to  overset  a  great  deal  of  propeity  in  this 
conotry  where  parties  often  continue  to  hoM  under  an  equitable 
contract  for  forty  or  fifty  years,  without  dothing  it  with  the  legal 
title.  I  conceive,  therefore,  that  poBsession  having  gone  wi<h  the 
contract,  there  is  no  room  for  the  objedson.  WJngfield  e.  Wbaley, 
and  the  other  cases,  were  cases  of  contracts  for  tbe  purchase  of  an 
estate,  where  tbe  vendor's  whole  object  was  defeated  by  the  delay, 
iti  being  to  change  the  lands  into  money."  So,  in  cases  of  a'^different 
description.  Lord  Redesdale  said  courts  of  equity  ought  to  jrefuse 
«  specific  performance,  where,  after  the  delay,  the  enforcing  tlie 
apedfic  performance  would  be  very  injurious  to  the  party  sought 
to  be  charged ;  and  his  lordship  cited  two  cases  to  theft  'effect. 

In  Nesbitt  u.  JMbyer,  (x)  an  application  was  made  by  the  lessor 
for  the  specific  perforaiance  of  an  agreement  for  a  terra  expired 
before  tbe  bearing  of  the  cause.  The  'defendant  had  taken  pos- 
session under  the  agreement,  and  refused  to  executo  a  oounterpant. 
The  bill  aUeged  the  cutting  down  of  ornametftnl  timber ;  and  it 
was  contended  that  the  plaintifl^  was  entitled  to  a  specific  perform- 
ance in  order  that,  upon  a  lease  to  be  executed  with  proper  cove- 

(«)  8  SdL  and  Lcfr.  5Sa.  («}  5  Vet.  7S0.  n. 

(0  Suprn.  .  («)  1  Swantt  SS3. 
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Hants,  he  might  at  law  recover  damages  for  the  breadi  of  tlwD* 
The  master  of  the   rolls  observed  that,  withoot  detemiiniiiip 
whether  a  case  might  arise  in  which  the  Coort,  for  the  pnrpose  of 
investing  the  partj  with  a  right  to  satisiaction  for  the  breach  of 
covenants  which  the  lease  was  to  contain,  would  not  decree  a  npe* 
dfic  performance  after  the  expiration  of  the  term,  the  prenesl 
case  did  not  contain  suflkient  for  that  purpose.    The  onlj  efect 
of  a  decree  would  be  to  encourage  litigation.    By  the  evidence  •f 
the  person  who  cut  down  the  seventy  or  eighty  poles  in  queaticHi, 
it  appeared  he  had  been  previously  employed  by  the  plaintiff  fa 
repair  the  premises.    They  were  represented  in  the  treaty  far 
the  lease  to  be  in  complete  repair  ;  and  this  witness  proved  tliaC^ 
with  the  exception  of  a  fence,  that .  statement  was  correct.    The 
fence  wanted  repair :  but,  instead  of  consulting  the  plaintiff  on  the 
subject,  the  defendant  engaged  this  workman  to  cut  down  polea 
amounting  in  value  to  abofit  S/. ;  and  the  poles  were  employed  ia 
repairing  the  fence.     This  conduct  was  incorrect: — but  what 
damages  would  a  jury  give?     None,   certainly,  to  compen- 
sate the  expense  of  litigation.     The  bill  was  dismissed;  bot 
without  costs ;  because,  in  strictness,  the  plaintiff's  rights  were 
infrin^d.  (y) 

In  Western  «.  Perrin,  (s)  where  tliere  was  an  agreement  for  • 
lease  for  five,  seven,  or  nine  years  from  Michaelmas  preceding,  de> 
terminable  on  twelve  months'  previous  notice  at  the  end  of  the  firat 
or  second  term ;  and  the  defendant  had  given  a  regular  notiee  to 
quit  at  the  end  of  the  five  years ;  specific  performance  was  rs- 
fused,  and  the  bill  dismissed  without  costs,  on  the  ground  that  the 
term  was  at  an  end  by  the  notice.  But  in  another  'ease  (a)  a 
cause  was  advanced,  in  order  that  the  hearing  might  take  place 
before  the  expiration  of  the  term. 

It  u  clear  that  at  law  any  forfeiture  in  the  case  of  an  actual  lease 
would  be  waived  by  a  subsequent  receipt  of  rent  with  notice,  or 
by  any  other  acknowledgment  of  the  tenancy  :  but  it  is  a  diffBreat 
question  in  equity  with  respect  to  decreeing  specific  performance 
after  such  conduct  on  the  part  of  the  tenant  as  would  have 

(y)  Sir  W.  D.  Evans  obscrrei  on  written  lease,  as  wrisiug  on  the  meco 

this  case  that  there  can  be  no  doubt  relation  of  landlord  and  tenant, 

but  that  the  facts  alleged  would  have  (x)  3  Ves.  and  B.  197. 

been  sufficient  to  support  an  action  («)  Hoyle  v.  Ltveaay,  1  Meriv.  381. 
•n  the  case^   independently  Of  any 
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amoanted  to  a  f#rfiMtore  at  lavr.  In  Boardman  v.  Mostyn  (b) 
Lord  Eldon  said,  ^  If  the  plaintiff  has  plainly  violated  his  con- 
tract, it  will  be  very  difficult  to  persuade  me  at  the  end  of  five  years 
to  grant  him  a  lease,  the  covenants  of  which  it  is  demonstrated  he 
would  havd  broken  if  it  had  been  granted  to  him  before.  I  do  not 
thinic  the  waiver  by  receipt  of  rent  prevents  the  defendant  from 
desiring  the  court  not  to  put  him  in  the  power  of  such  a  tenant 
hereafter/' 

In  the  case  of  Jones  «.'  Jones,  (c)  Sir  W.  (jrant,  with 
reference  to  this  point,  said,  ^^It  is  admitted,  that  this  court 
will  never  decree  the  specific  performance  of  an  agreement,  if  it 
IS  clear  that  covenants  must  of  necessity  be  introduced  into 
the  instrument  to  be  executed,  that  the  party  resisting  the 
performance  may  immediately  take  advantage  of  to  deprive 
the  other  of  all  benefit  from  that  instrument.  But  it  oug^t  to 
appear  clearly  that  such  is  the  case ;  otherwise  the  proper  and 
the  safest  course  will  be  to  direct  the  execution,  and  then  allow 
the  other  to  avail  himself,  if  he  can,  of  any  breach  of  covenant :  for 
that  question,  whether  a  covenant  has  been  broken  or  not,  if  there 
is  any  doubt  of  the  fact,  is  more  proper  for  the  determination  of  a 
court  of  law  and  a  jury.  We  know  that  a  covenant  may  accord- 
ing to  the  strict  letter  be  broken,  and  yet  no  recovery  be  had  in  an 
action  on  the  covenant.  Many  circumstances  enter  into  the  con- 
sideration, and  may  weigh  with  the  jury.  Many  things  amount  to 
a  waiver  of  the  covenant  or  forfeiture  expressed  or  implied* 
Wherever,  therefore,  there  is  the  least  doubt,  whether  the  cove- 
nant has  been  broken  or  not,  the  court  ought  not  to  preclude  the 
inquiry  by  denying  the  relief  that  is  prayed." 

Where  there  was  an  agreement  for  a  lease  in  writing,  in  which 
there  should  be  inserted  a  proviso  for  re-entry  on  a  breach  of  any 
of  the  covenants,  it  was  held,  if  the  tenant  occupied  under  the  agree- 
ment, and  acted  in  such  a  manner  as  would  have  given  a  title  of 
entry  if  an  actual  lease  had  been  made :  the  Court  of  Chancery 
will  not  after  such  a  breach  enforce  a  specific  performance  on  the 
application  of  the  tenant,  unless  there  has  been  a  waiver  of  the  for- 
feiture on  the  part  of  the  lessor.  It  will  follow  that  if  it  decrees 
such  a  performance,  it  will  not  allow  the  lessor  to  take  advan- 
ce) 6  Yes.  472.  (r)  18  Fes.  1S6, 


2S6  On  agreements.  [Chaf.  If* 

tage  of  the  cireumsUiBce  of  tfae  Umae  bearing  date  before  it 
was  made,  without  giving  the  tenant  the  benefit  of  the  waiver  of 
the  forfeiture,  (d) 

It  diould,  however,  be  remarked,  that  if  a  teyiant  has  paid  rest 
under  an  agreement  specifying  partaeular  Qovenants  to  be  inaerted 
in  the  lease,  with  a  nghi  of  re-gentry  for  tlie  breach  of  them^  au  ac^ 
tioa  of  ejectment  may  be  maiolainod  on  the  bnea^d^  of  any  of  theiOy 
although  no  lease  shall  have  been  executed ;  (e)  such  a  tenant  beii^ 
oonsidered  as  holding  from  year  to  year  on  the  terms  of  the 
agreement*  (f)   So  whctre,  in  another  case,  (g)  |i  tenant  was  M. 
into  pooBeesion  under  an  agreement  and  paid  rent,  it  was  held  sa& 
ficient  to  satisfy  a  count  against  him  as  a  tenant  upon  a  denaiae 
&r  mismanagement  of  the  fiirm  contrary  to  th^  agreement* 

In  the  abovementioned  case  of  Gourlayv.  The  Duke  of  So- 
merset, in  the  course  of  airgmment  U  was  said,  If  the  agreemenl 
had  been  executed,  the  defendant  would  have  a  right  to  enter  for 
4be  forfeiture  incnrred  by  not  merely  permissive  but  wilful,  waste. 
The^onrt  would  not  ihave  relieved  against  that  forfeitqre; — and 
why  is  the  tenant  in  a  batter  situation,  hpiving  a  contract  merelj 
executory?  As  to  this,  LordEldon  said,  ^^  I  will  not  undertake  to 
say,  whether  there  may  not  have  been  such  .cases  as  have  been 
alluded  to;    much  less,  that  there  never  will  be  such  a  case. 
Where,  even  if  no  right  of  entry  wei^  to  be  introduced  under  an 
agreement  for  a  lease  of  a  ferm,  yiet  a  court  .seeing  a  gross  case  of 
waste,  which  will  in  all  cases  be  a  forfeiture  of  the  place  wasted, 
remediable  or  no^  and  gross  breaches  of  covenant  that  could  not 
welLbe  indemnified  by  damages,  wouU  leave  the  tenant  to  law, 
and  grant  no  relief  here." 

Upon  this  port  of  the  subject,  Sir  W.  D.  Evans  observes,  that 
be  takes  it  to  be  very  fer  from  clear  that.a  court  of  law  would 
sustain  a  forfeiture  of  a  lease  in  respect  of  acts  done  prior  to  its 
execution.  It  is  clear  that  the  date  of  a  deed  induces  no  estoppel 
with  respect  to  the  time  of  the  execution ;  and  as  courts  of  law 
lean  very  much  against  forfeitures,  it  seems  very  probable  that 
the  proof  of  the  date  of  execution  would  be  admitted  as  a  sufficient 

(d)  Gourlsyv.ThoDuksof  Somer-  (f)Doe  d.  Bromfield  v.  Smitli»  6 

8et,  19  Yes.  4S0.  1  Yes.  &  B.  68.  East  530. 

(tf)  Do6  d.  Oldenhsw  v.  Breach,  6  ig)  Tempest  r.Bawlios,  13  East  18. 
Esp,  106. 
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answer  to  any  charge  of  forfeiture  grcninded  npon  acts  prior  to 
sacb  execntion,  although  subsequent  to  the  date. 

The  general  proposition  that  the  party  himself,  with  whom  the 
contract  has  been  made,  has  a  right  to  enforce  the  performianee^  is 
sufficiently  obvious.  The  exception  to  this  rale,  with  respect  to 
the  intended  tenant  himself,  may  afford  considerable  assistance  in 
coming  to  a  true  conclusion  with  respect  to  claims  of  others  sac* 
eeeding  to  his  rights.  It  is  to  be  recollected  that  this  contract 
differs  from  a  contract  of  sale  inrespect  of  the  personal  confidence 
which  the  landlord  reposes  in  bis  tenant  as  to  the  management  of 
the  estate;  and  the  continaed  existence  of  the  relation  induces 
several  important  obligations.  In  the  case  of  WiUiogham  v. 
Joyce,  (A)  before  Sir  P.  Arden,  M.  R.,  the  reasons  for  refosiog  a 
decree  of  specific  perforinanee,  on  the  ground  of  personal  digedioB 
to  the  conduct  and  character  of  the  intended  tenant,  were  moch 
conndered.  In  that  case  it  appeared,  fi'om  the  evidence,  that  upon 
the  applkation  of  the  plaintiff,  the  defendants  said,  they  would  not 
let  their  house  to  any  one  who  would  let  lodgings.  He  said  he 
did  not  wish  that,  as  he  was  an  attorney,  and  wanted  it  for  him- 
self; that  he  bad  lived  nine  years  in  the  house  under  A.^  the 
former  owner,  and  only  quitted  it  becaose  she  wished  to  live  in  it 
herself;  that  he  paid  his  rent  quarterly,  and  that  they  would  be 
satisfied  with  the  character  A.  would  give  him ;  but  they  mostxril 
that  evening,  as  he  was  to  give  an  answer  that  evening  about 
another  house,  and  was  going  out  of  town  next  morning.  Not- 
withstanding this  representation  it  appeared  that  he  bad  been 
tenant  to  A.  a  very  little  time,  and  had  been  distrained  apon  for 
rent  and  taxes :  nor  would  he  quit  her  boose  till  she  consented  to 
refond  5/.  he  had  paid  her,  and  accept  his  notes  for  the  rent  doe, 
which  notes  were  never  paid.  Upon  going  away,  he  albo  had 
committed  wanton  damage,  and  behaved  very  ill.  A.  gav6  (he 
plaintiff  a  character  to  the  defendants  in  order  to  get  rid  of  him: 
but  afterwards  told  them  the  troth.  These  partieolars  were 
proved  by  her.  It  was  also  proved  that  the  plaintiff  let  lodgin|;s; 
and  the  defendants,  upon  receiving  the  information,  offered  to|pve 
ap  the  rent  if  he  would  quit  the  house ;  that  he  was.a  bankrupt 
in  1789,  and  obtained  his  certificate  in  the  same  year;  and  a  letter 
was  prov«d  to  have  been  written  by  him,  dated  June  1796,  (tke 

(a)  s  Tss  iss. 


^i3S  On  agreements.  [Chap.  II. 

year  the  cause  wai  lietrd)  in  which  he  acknowledged  that  it  wbb 
necessary  he  should  be  firom  home  till  his  affairs  were  settled. 
Theie  was  also  a  summons  to  convene  his  creditors.    Mr.  Liloyd 
for  the  defendant : — the  defendants  may  use  the  evidence  to  shew 
that  the  plaintiff  is  not  a  proper  person  to  have  a  performance,  b» 
in  a  case  of  misrepresentation.    The  plaintiff  has  filed  a  bill  for 
performance  of  an  agreement,  which  from  his  situation  he  cannot 
execute.  There  may  be  cases  in  which  the  court  would  not  execute 
it,  as  if  he  had  committed  a  felony ;  and  the  consequence  is  the  same 
to  these  defendants.    Master  of  the  Rolls, — Certainly,  in  the  ease 
you  put  1  would  not  execute  the  agreement;  nor  would  I  execute 
a  specific  performance  merely  to  give  op  the  house  to  assignees. 
They  eouM  not  file  a  bill  of  this  kind  for  the  house  or  habitatioo, 
UBlesB  they  chose  to  take  it  and  be  tenants,  and  enter  into  coye- 
nants.    The  parties  came  to  a  compromise:  but  the  Master  of 
the  Rolls  desired  it  to  be  observed,  that  if  it  had  not  been  for  their 
coming  to  these  terms,  he  would  have  dismissed  the  bill  with 
costs. 

In  a  subsequent  case,  (i)  to  a  bill  for  a  specific  performance,  and 
injunction  against  an  ejectment,  several  bets  were  stated  in  the  an* 
Bwer,  to  shew  the  misconduct  of  the  plaintiff  in  the  management  of 
the  estate,  and  the  insolvency  of  bis  circumstances.  The  case 
came  on  upon  a  motion  for  an  injunction,  which  was  granted  upon 
terms,  in  order  to  brin{f  the  facts  more  fully  before  the  court. 
Upon  the  general  doctrine,  applicable  to  this  part  of  the  subject, 
Lord  Eldon  said,  ^'  The  articles  having  provided  that  the  estate 
should  be  possessed  in  a  husbandlike  manner,  under  covenants  to 
give  it  a  proper  value  during  the  whole  lease,  if  after  five  years, 
from  1796  to  1801,  (when  the  bill  was  brought)  the  tenant  has  so 
misused  the  land,  that  it  may  be  difficult  to  recover  the  value  it 
would  have  had  if  properly  possessed  during  the  remainder  of  the 
term ;  it  would  be  extraordinary  to  say,  it  is  fit  to  give  the  tenant 
the  execution  of  the  contract,  merely  to  give  him. the  chance  of 
trying  to  restore  it ;  and  if  he  has  plainly  violated  his  contract,  it 
vrill  he  very  difficult  to  persuade  me  at  the  end  of  five  years  to 
grant  him  a  lease,  the  covenants  of  which  it  is  demonstrable 
he  would  have  broken,  if  it  had  been  granted  before.  I  do  not 
think  the  waiver  by  receipt  of  rent  prevents  the  defendant  from 

(0  Bosfdman  v.  Mostyn,  S  Vsb.467. 
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desiring  the  court  not  to  pot  htm  id  the  power  of  sueh  a  teMiit 
hereafter.'* 

Id  Buckland  v.  Hnll^ik)  (beard  id  1803,)  the  plaiDtiff  being  in 
pooaccoion  under  a  subsisting  lease^  contracted  for  anew  lease;  and, 
continuing  in  possession,  upon  an  ejectment  brought  against  him  by 
the  deiendant,  filed  a  bill  for  specific  performance  and  injunction. 
The  defendant  by  his  answer,  in  addition  to  a  charge  of  breach  of 
the  agreement  by  not  performing  the  stipulated  repairs,  shewed  that 
the  plaintiff  became  insolvent  in  1801,  and  paid  a  composition. 
He  had  paid  the  old  rent  up  to  Michaelmas  I80S.  Upon  a  motion 
for  an  iiganction,  Liord  Eldon  said,  <<  In  a  case  of  this  kind,  the 
court  must  tako  care  a  tenant  is  not  rashly  turned  out  of  posses- 
sion. On  the  ether  hand,  it  is  too  bard  against  the  landlord  to 
Introduce  upon  the  record  an  averment,  that  the  tenant  has  some 
way  or  other  become  sol^nt  With  respect  to  insolvency,  the 
weight  6f  that  objection  is  more  or  less  in  different  cases.  There 
is  a  distinctioD,  certainly,  between  a  purchase  and  a  lease.  In  the 
former  instance,  the  bill  for  specific  performance,  tenders  pay- 
ment of  the  purchase  money :  the  latter  is  very  much  otherwise; 
and  the  court  ought  not  to  foif;et  the  habit  of  dealing  among  man* 
kind,  with  regard  to  the  relation  of  landlord  and  tenant."  And  in 
a  further  part  of  the  same  case,  his  lordship  said,  <<  Therefore  in* 
solvency  admitted  and  not  cleared  away  is  a  weighty  objection  to 
a  specific  performance  of  an  agreement  for  a  lease,  the  party  here 
aeekiagao  execution  beyond  the  bw.  Insolvency  would  be  a  weight 
with  a  jury :  such  a  question  appears  never  to  have  been  deter- 
mined, and  is  of  too  much  consequence  to  be  decided  upon  mo- 
tion. I  «ball,  therefore,  only  say  that  at  the  hearing  in  general 
eases,  it  would  have  considerable  weight  with  me ;  in  some  cases 
more  than  others.  If  the  tenant  undertakes  for  nothing  but  the 
payaient  of  rent,  it  most  be  appreciated  accordingly ;  if  beyond 
that,  he  undertakes  for  a  considerable  expenditure  upon  the  pre- 
mises, before  he  is  to  be  placed  in  the  relationship  of  lessee,  that 
is  directly  connected  as  a  most  important  circumstance  with  the 
foct  of  solvency  or  insolvency.  Tberefopre,  where  very  consider^ 
able  repairs  are  to  be  done  by  the  lessee,  his  sdvency  is  io  be 
looked  to  to  that  extent;  for,  unless  done  before  the  bill  is  filed, 
they  are  to  be  done  after  the  decree;  not  immediately  upon 
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tender,  Hi  in  tfie  eaae  of  a  porchase,  onless  the  bUl  can  oiler 
the  amount  of  the  utmost  possible  repairs  to  be  paid  into  coort. 
Under  all  the  eireuriBtaHces  of  the  case,  therefore,  without  rely- 
ing upon  any  one^  the  iigonctkm  ought  not  to  be  sustained ;  cer* 
tainly  not  without  imposing  considerable  terms,  such  as  bringiiig 
no  ^rit  of  error,  giving  security  for  the  costs  of  the  cause^  per^ 
haps,  for  the  rent  and  repairs.  If  any  proposition  of  that  nature 
can  be  suggested,  I  will  hear  it."  The  injunction  was  dissolved. 

In  a  ca8e(0  before  Lord  Redesdale,  involving  some  particular 
circnmstances,  noticed  in  the  decision,  but  to  which  it  is  not  to  the 
present  purpose  to  advert^  oqe  R.  being  ostensibly  entitled  lo 
the  premises  under  a  subsisting  lease,  but  which  in  iact  was  hdd 
by  him  in  trust  for  0*herliby  the  plaintiff,  a  person  in  indigeut 
cireumstanees,  and  in  gaol  ibr  debt,  entered  into  a  contract  with 
the  landlord  for  a  lease  for  three  lives  add  sixty-one  years  in  re- 
version. A  bill  was  some  years  afterwards  filed  by  0'herliby>  for 
declaring  R.  a  trustee,  as  to  the  profits  received,  and  against  the 
defendant  for  performance  of  the  contract.  The  prayer  sSb  to  the 
former  object  bad  been  acceded  to  by  Lord  Clare,  and  as  to  the 
latter  the  bill  was  dismissed ;  which  dismissal  was,  upon  a  re- 
hearing, affirmed.  Lord  Redesdale,  after  noticing  the  fects  of  the 
case,  expressed  himself  as  follows  : — ^^  Under  these  circurostanciee 
the  plaintiff  comes  into  a  court  of  equity.  Now  what  is  the  nature 
of  the  dealing  between  R.  and  the  deieodaot  ?  It  is  manifestly 
a  dealing  on  the  part  of  the  defendant  with  R.,  a  man  of  substance, 
capable  of  perfin'miag  the  terms  of  the  agrecmeat.  Such  must 
have  been  the  representation  made  to  the  defendant  at  the  time  ; 
and  k  eottid  n6t  be  imagined  fbr  a  moment  that  the  plaintiff  would 
answer  such  a  description.  It  is  dear  the  defendant  cannot  be 
compdUed  to  perform  this  agreenient,  unless  he  has  covenants 
from  R.,  as  a  man  of  sufantance,  for  the  perforttMUce  of  theae 
tenns.  Now  though,  if  tbe  lease  had  been  execMed,  R.  would 
have  been  bound,  and  then  tbe  plaintiff  would  have  had  a  right  to 
an  asrfgnment,  on  indemnifying  R.  from  the  covenants,  yet  where 
is  Us  right  to  compel  R.  to  enter  into  these  covenants  ?  (and  I  an 
to  consider  what  was  tbe  value  of  the  lands  in  1798,  when  the 
cUntraot  was  made,  and  not  what  it  is  now  in  180S ;  and  whether 
it  was  so  valuable  that  another  person  would  have  been  disposed 
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to  indemnify  against  these  covenants.)  Bat  I  cannot  compel  R* 
to  eater  into  these  covenants.  If  he  had  entered  into  them,  and 
had  done  an  act  which  was  fraudulent  on  his  cestui  que  trusty  he 
must  have  abided  by  the  consequences :  but  not  having  done  so, 
can  I  decree  him  to  enter  into  these  covenants  ?  yet  I  must  do  so, 
to  make  the  decree  that  is  sought  ^^  Suppose,"  continued  his  lord- 
ship, ^^  that  R.  bad  brought  an  action  at  law  against  the  defendant, 
what  damages  would  a  jury  have  given  ?  None  at  all,  or  merely 
nominal,  because  he  was  not  fairly  dealt  with.  But  suppose,  in* 
stead  of  an  action,  R.  had  filed  a  bill  against  the  defendant ;  R, 
could  not  have  a  specific  performance,  because  he  had  miscon* 
ducted  himself,  so  that  the  bill  would  have  been  dismissed*  Then 
what  is  this  case  ?  The  plaintiff  can  stand  only  in  the  situation  of 
R.  on  the  principle  that  R.  being  a  trustee  can  gain  no  benefit  to 
himself.*^  ''  There  is  a  great  deal,'*  said  his  lordship,  in  a  sobse* 
queAt  part,  ^  to  be  considered,  with  respect  to  contracts  of  this 
hind.  Here  is  a  contract  for  the  occupation  of  land,  in  which 
contract  the  solvency  and  character  of  the  tenant  are  intimately 
concerned.  They  are  not  so  important,  however,  as  if  the 
lease  were  at  rack-rent ;  there  the  solvency  and  character  of  the 
tenant  are  every  thing."  The  bill  was  accordingly  dismissed.  • 
The  first  case  which  occurs  on  the  subject  of  enforcing  the 
specific  execution  of  contracts,  in  favour  of  those  claiming 
to  stand  in  the  place  of  the  person  who  made  the  contract,  is 
Hyde  v.  Skinner,  (m)  This  case  i^rose  upon  a  covenant  con^ 
tained  in  a  lease  for  five  years,  to  renew  the  lease  at  the  same  rent 
and  on  the  same  covenants,  upon  the  request  of  the  lessee  within 
the  term.  The  lessee  died  within  the  term,  having  laid  out  a 
considerable  sum  of  money  in  improving  the  premises;  and  his 
executors,  within  the  term,  requested  the  defendant,  (the  lessor) 
to  make  a  new  lease  to  them  for  fifty  years  at  the  old  rent.  It 
was  objected  that  the  request  ought  to  have  been  made  by  ttie 
lessee,  and  not  by  his  executors  who  might  be  insolvent  persons; 
and  consequently  the  lessor  might  be  in  danger  of  losing  his  rent. 
Lord  Macclesfield,  C.  *^  The  executors  of  every  person  are  implied 
in  himself,  and  are  bound  without  naming :  and  the  meaning  of 
this  covenant  was  to  the  end  the  lessee  might  be  reimbursed  thet 
money  which  had  been  laid  out  in  the  improvement  of  the  pre« 
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misei ;  for  which  reason  it  is  immaterial  whether  the  testator  or 
his  executors  required  the  renewal  of  the  lease :  it  need  not  be 
personal.    But  then  the  request  for  the  making  a  new  lease  lixr 
fifty  years  is  too  much,  for  it  might  as  well  have  been  100  or  800 
years :  but  the  usual  term  for  letting  being  twenty-one  yeare^  let 
the  defendant  demise  the  premises  to  the  plaintiff  for  tweD^'- 
one  years,  or  for  any  less  term  as  the  plaintiff  may  elect.    And 
though  the  lease  is  to  be  made  upon  the  same  covenants,  yet  tliet 
ahall  not  take  in  a  covenant  for  renewing  the  new  lease,  foras* 
much  as  then  the  new  lease  would  never  be  at  an  end.  (n)    As  to 
the  objection  that  the  executors  might  be  insolvent  tenants,  and 
such  as  the  defendants  would  not  care  to  trust ;  to  this  it  may  be 
answered,  that  there  is  to  be  a  clause  of  re-entry  in  the  lease;  and 
the  value  of  the  premises  being  doubled  by  the  improvements  of 
the  original  lessee,  such  clause  of  re-entry  will  secure  the  landlord 
against  any  insolvency  of  the  tenant.    Therefore,  let  the  defend- 
ant pay  costs  in  this  court,  and  also  at  law,  for  the  ejectment 
which  he  brought  against  the  plaintiff,  and  in  which  he  has  reco- 
vered judgment."    Upon  this  last  direction  of  the  court,  Sir  W. 
D.  Evans  observes,  *  Surely  this  was  a  very  hard  measure,  wheo 
the  plaintifi  had  demanded  a  lease  for  so  much  longer  a  term 
than  they  were  entitled  to.'    The  same  learned  person  adds,  that 
at  the  present  day  it  can  hardly  be  said,  that  there  is  any  -precise 
term  for  which  leases  are  usually  made  ;  and  a  contract  for  a  lease 
of  an  indefinite  term  would,  most  probably,  be  deemed  void  for 
uncertainty.  In  the  particular  case,  however,  just  cited,  he  shonU 
have  conceived  the  covenant  to  renew  the  lease  should  have  been 
construed  as  a  covenant  to  renew  for  the  original  term.    • 

The  assignees  of  a  bankrupt  are  not  entitled  to  the  benefit  of  an 
agreement  entered  into  with  a  view  to  the  personal  accommodation 
of  the  bankrupt,  and  merely  by  way  of  family  arrangement ;  (o) 
and  it  seems  to  be  doubtful  whether  they  can  have  the  benefit  of  a 
general  covenant  to  renew  for  the  interest  of  his  estate,  (p)  The 
same  may  be  said  of  the  assignee  of  an  insolvent,  althoagh  the  right 
to  sue  for  a  specific  performance  has  been  held  to  be  in  the  assignee 
and  not  in  the  insolvent,  (q) 

(n)  Set  ante.  (p)  Wemtheralln.  Geering,  If  Tes. 

(0)  Flood  V.  FinUy,  S   Ball,   and      5 IS. 
Beat  9.  (q)  Bowser  v.  Hughes,  1  Anstr.  101. 
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In  Brooke  v.  Hewitt,  (r)  before  Lord  Loughborough,  the 
question  whether  the  assignees  of  a  bankrupt  can  claim  specific 
performance  of  an  agreement  entered  into  with  a  bankrupt 
before  his  bankruptcy^  was  argued  on  demurrer.  Lord  Lough- 
borough said  there  was  a  great  deal  of  force  in  the  reasoning  in 
support  of  the  demurrer :  but  it  did  not  apply  to  the  point  of  a 
demurrer.  ^^  The  cases,**  observed  his  lordship  to  the  counsel, 
^'  you  reason  upon  are  where  executory  contracts  were  entered 
into  by  persons  who  afterwards  became  bankrupts.  Great  difficulty 
Bight  occur  to  the  court  upon  the  question  whether  they  could 
go  on  to  perform  a  contract  under  such  circumstances :  a  person 
contracting  with  another  for  future  performance."  In  a  subse- 
quent part  his  lordship  said,  that  he  could  not  say  that  the 
bankruptcy  discharged  the  contract  as  a  general  proposition* 
The  case  of  a  purchase  did  not  discharge  the  contract.  I  am  to 
,  consider  whether  I  can  put  any  terms  upon  the  assignees  to  make 
them  do  equity.  The  assignees  might  have  made  an  agreement 
to  sell  the  lease,  making  a  profit  upon  it  to  a  person  to  whom 
there  could  be  no  objection.  I  cannot  say  now  that  fhey  may  not 
have  put  the  case  under  terms  that  might  oblige  me  to  perform  it, 
supposing  it  is  a  complete  agreement.  Certainly  the  case  will  be 
attended  with  considerable  difficulty  to  them  at  the  hearing :  but 
I  cannot  determine  it  upon  demurrer.  His  lordship  therefore 
overruled  the  ^murrer.  The  solicitor-general  (Sir  J.  Mitford, 
now  Lord  Redesdale,)  said,  Lord  Thurlow  under  similar  circum- 
stances had  executed  such  an  agreement  concerning  a  house  in 
Ludgate«hill.  His  lordship  (Lord  Thurlow)  said  the  bankruptcy 
was  an  assignment ;  and,  if  the  party  had  made  an  actual  assign- 
ment, the  assignee  would  without  doubt  be  entitled  to  a  perform- 
ance, because  the  lease  would  be  to  him  and  his  assigns.  The 
only  objection  is,  that  the  covenant  of  the  bankrupt  would  un- 
doubtedly be  of  less  value :  but  the  assignee  ought  to  enter  into 
all  the  covenants.  In  the  course  of  the  argument  in  the  preceding 
case,  an  old  case  of  Drake  v.  The  Mayor  of  Exeter  (5)  was 
mentioned,  in  which  it  was  determined  that  if  a  lessor  covenants 
with  the  lessee  and  bis  assigns  to  renew  his  lease,  .and  the  lessee 
becomes  a  bankrupt,  the  assignee  cannot  have  any  relief  against 
tbe  lessor.  And  the  same  case  is  recognised  in  Moyses  v.  Little.  (0 

(r)  3  Yes.  S53.  Eq.  Ca.  Abr.  53. 

(t)  1  Ch.  Ca.  71.   S  Freem.  183.    1         (I)  8  Vera.  194. 
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Upon  thie  part  of  the  subject  the  followiog  important 
tions  occur  in  the  MS.  placed  in  my  possession  by  Sir  W*  !>• 
Evans.  The  cases  which  have  been  mentioned  certainly  leave  the 
law  rather  unsettled  with  respect  to  the  question  how  far  courts 
of  equity  will  decree  against  specific  performance  of  an  agreement 
for  a  lease  in  favour  of  a  different  party  from  the  person  with 
whom  the  contract  is  actually  made.    It  would  seem  to  be  dear 
that  at  law  no  action  could  be  maintained  for  the  not  execating  a 
lease  to  any  other  person  than  the  individual  with  whom  the 
engagement  was  immediately  entered  into,  as  the  counter  engage- 
ments  of  the  particular  lessee  are  the  precise  consideration  of  the 
agreement ;  and  no  other  act,  although  equally  beneficial,  can  be 
proposed  as  a  substitute  for  that  which  is  the  object  of  a  mutiial 
agreement,  to  be  perfected  at  the  same  time  by  a  concurrent  act 
of  the  respective  parties.    On  the  other  hand,  any  alteration  in 
the  circumstances  and  situation  of  the  intended  lessee  would  not, 
Sir  W.  D.  Evans  conceives,  be  a  defence  in  an  action  for  damages 
for  the  refiiaal  to  grant  a  lease  where  such  action  was  in  other 
req>ect8  maintainable,  although  many  of  the  facts  which  wonld 
indnce  a  court  of  equity  to  refuse  a  decree  for  specific  perform* 
ance  would  most  probably  influence  a  jury  in   assessing^  the 
amount  of  the  damages ;  especially  where  the  personal  qualities 
of  the  tenant  must  from  the  nature  of  the  particular  case  be  con- 
sidered as  a  material  object  in  the  view  of  the  landlord.    la 
respect  of  the  equitable  claims  of  other  parties,  it  is  to  be  recol- 
lected that  there  is  no  mutuality  between  the  lessor  and  those 
claiming  to  stand  in  the  place  of  the  lessee  as  assignees  of  bank- 
rupts, executors,  and  others,  with  whom  the  point  in  question 
might  happen  to  arise ;  as  the  lessor  could  in  no  case  claim  a 
right  to  call  upon  the  latter  to  become  parties  to  such  a  lease  as 
was  stipulated  for  by  the  persons  to  whose  general  rights  they 
have  succeeded:  neither  in  the  case  of  bankruptcy  could  the 
assignees  compel  the  bankrupt  to  become  party  to  a  lease,  sub- 
jecting himself  to  a  new  personal  responsibility  for  their  benefit 

Among  the  cases,  continues  Sir  W.  D.  Evans,  which  have 
been  mentioned,  some  turn  upon  a  covenant  for  renewal  con- 
tained in  an  actual  lease,  and  others  upon  mere  executory  agree- 
ments. These  appear  to  stand  upon  very  difierent  footings  from 
each  other :  and  the  latter  alone  are  properly  connected  with  the 
immediate  subject  under  consideration;  the  former  being  only 
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material  so  far  as  they  may  appear  to  involve  principles  common 
to  both.  A  covenant  for  renewal  has  been  established  by  several 
oases,  which  will  be  noticed  in  their  proper  place  to  run  with 
land :  and  of  course  to  be  one  of  which  assignees  of  the  term, 
Iiowever  constituted,  have  a  right  to  claim  the  benefit  at  law; 
which  right  I  apprehend  would  almost  in  every  case  be  recognized 
and  acted  upon  by  a  court  of  equity  in  a  suit  for  specific  per- 
formance. On  the  other  hand,  there  does  not  appear  to  be  any 
reason  for  carrying  the  construction  of  such  covenants  further  in 
a  court  of  equity  than  it  would  be  admitted  in  a  court  of  law ; 
and  if  the  covenant  were  expressed  in  such  terms  as  to  be  re- 
ferable solely  to  the  person  of  the  lessee,  and  upon  which  another 
party  succeeding  to  his  rights  would  not  be  competent  to  main- 
tain an  action  for  damages ;  it  would  seem  to  be  contrary  to  the 
real  intention  of  the  contract  to  admit  such  other  party  to  claim 
the  benefit  of  a  specific  peribrmance. 

In  the  case  of  Hyde  v.  Skinner,  (u)  the  precise  terms  of  the 
covenant  are  not  set  out :  it  is  merely  stated  to  be  a  covenant  to 
renew  upon  the  request  of  the  lessee,  and  it  may  be  inferred  that 
the  terms  ''  executoi's  and  administrators"  were  not  mentioned. 
It  is  difficult  to  conceive  that  in  an  action  on  such  a  covenant 
the  request  would  not  be  held  to  be  a  personal  act ;  more  espe« 
cially  if  the  expression  ^<  executors  and  administrators"  were 
inserted  in  the  other  parts  of  the  lease  at  the  place  where  they 
usually  occur.  In  the  other  parts  of  the  case  it  is  difficult  to  dis- 
cover whether  the  lord  chancellor  considered  the  two  circum- 
stances of  the  right  of  the  executors  to  stand  in  the  place  of  their 
testator,  and  of  the  money  expended  in  improvements,  as  beug 
each  of  them  independently  of  the  other  a  sufficient  inducement 
for  giving  the  relief  prayed ;  or  whether  their  concurrence 
was  regarded  as  a  necessary  ingredient  in  the  decision.  In  the 
first  part  of  his  judgment  he  adopts  the  general  principles,  that 
the  executors  of  every  person  are  included  in  himself;  that  it  is 
immaterial  whether  the  request  is  made  by  the  party  or  his  exe- 
cutors, and  that  it  need  not  be  personal.  The  doctrine  that  the 
executors  of  every  man  are  contained  in  himself  is  only  true  in 
respect  of  mere  perfect  rights  and  obligations,  and  not  where 
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some  act  is  to  be  done  in  which  the  difference  between  one  peraon 
and  another  may  be  of  material  concern  to  the  individual,  who  is 
under  an  obligation  to  do  a  certain  thing,  of  which  that  act  is  the 
concurrent  or  preliminary  condition :  and  to  say  that  in  soch  a 
case  a  given  act  is  or  is  not  personal,  whatever  weight  it  may 
have  as  mere  authority,  does  not  assist  the  ai^ument  in  point  of 
reasoning.    But  where  the  objection  is  expressly  stated  that  the 
executors  might  be  insolvent  tenants,  it  is  not  met  by  any  observa* 
tions  supporting  the  accuracy  of  the  general  doctrine  previously 
stated ;  but  by  a  reference  to  the  incidental  circumstance,  that  io 
the  particular  case  the  value  had  been  so  much  increased   by 
improvements,  that  the  condition  for  vacating  the  lease  was  a 
sufficient  security  in  point  of  value  for  the  covenants  being  per- 
formed :  an  assumption  which  would  certainly  in  many  cases  be 
very  materially  at  variance  with  the  fact.    And  when  it  is  also 
considered,  that  a  general  covenant  for  renewal  in  a  lease  for  five 
years,  was  held  to  give  a  right  to  a  lease  for  SI  years.  Sir  W.  D. 
Evans  apprehends  that  the  case  itself  is  one,  the  adherence  to 
which,  if  supported  by  a  principle  of  deference  to  its  authority, 
would  be  found  at  least  to  be  very  repugnant  to  general  utility. 
In  the  several  other  cases  which  have  been  stated,  the  inclina- 
tion of  the  court  seems  rather  to  have  been  in  cases  of  mere  exe» 
cutory  agreements,  to  withhold  the  specific  performance,  except 
in  favour  of  the  party  who  was  the  immediate  object  of  the  con- 
tract; and  whatever  exceptions  may  be  admitted  in  respect  of 
particular  circumstances,  under  which  the  personal  qualities  of 
the  lessee  may  be  regarded  as  clearly  immaterial,  the  genenl 
convenience  of  the  public  would  perhaps  be  best  consulted,  by 
leaving  the  parties  interested  to  the  pursuit  of  such  redress  as  may 
be  competent  to  them  by  application  to  a  court  of  law. 

The  party  applying  for  relief  ought  to  be  free  from  all  impro- 
priety of  conduct ;  therefore  specific  performance  of  a  lease  in 
consideration  of  the  surrender  of  an  old  lease  was  refused, 
because  the  tenant  suppressed  the  circumstance  that  the  eesiui 
que  viCf  upon  whose  life  the  old  lease  depended,  was  in  estranis 
when  the  agreement  was  signed,  {y)  So  the  concealment  of  any 
other  material  fact  is  a  gross  fraud,  and  will  avoid  the  con* 

(y)  Ellard  v.  Lord  Llandaff,  1  Ball.      1  Bro.  P.  C.  314.  Toml. 
and  Beatt:  S41.  Fendred  v.  Griffith, 
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tract.  (%)  But  an  agreemeot  has  been  decreed  to  be  specifically 
performed,  though  the  plaintiff  had  subsequently  entered  into  an 
agreement  to  underlet  contrary  to  the  articles:  because  an  agree- 
ment would  not  be  a  cause  of  forfeiture,  even  if  a  lease  had  been 
made,  (a) 

In  the  case  of  Bennett  v.  Sadler,  (b)  the  plaintiffs  were  coach* 
makers  in  Lisle-street,  and  owners  of  a  private  house  next  to  that  in 
which  they  carried  on  their  business.  The  defendants  stated  them- 
selves to  be  shoemakers ;  afterwards  that  they  were  of  no  trade, 
but  wanted  the  bouse  as  a  private  house.  An  agreement  was 
executed  for  a  lease  for  Si  years;  the  lessees  to  lay  out  100/.  in 
repairs,  under  the  direction  of  the  plaintiff;  and  not  to  carry  on 
any  offensive  trade.  As  soon  as  the  defendants  had  obtained 
possession,  they  immediately  proceeded  to  make  the  necessary 
alterations  in  the  house  to  carry  on  the  coachmaking  business. 
On  a  bill  for  an  injunction,  the  lord  chancellor  said,  that  under 
the  circumstances  an  injunction  was  proper.  Although  it  could 
not  be  contended,  that  this  particular  business  was  within  the 
clause,  restraining  the  lessees  from  carrying  on  any  offensive 
trade;  yet  it  struck  him  upon  the  fraud  to  be  a  serious  question, 
whether,  if  the  plaintiffs  brought  an  ejectment,  it  would  be  possible 
for  a  court  of  equity  to  say  they  ought  not  to  proceed  at  law. 
This  court  would  pause  long  before  they  executed  an  agreement 
under  such  circumstances ;  surprise  and  studious  concealment  for 
the  very  purpose  of  obtaining  a  lease  which  they  knew  they  could 
not  obtain,  except  under  such  concealment.  The  articles  were 
drawn  up  with,  a  cautious  reference  to  this  sort  of  subject :  the 
lessees  were  not  to  have  the  lease  till  100/.  were  laid  out  to  the 
satis&ction  of  the  lessors,  or  under  the  directions  of  their  sur« 
veyors.  Another  consideration,  that  this  was  a  total  change  of 
the  nature  of  the  premises,  which  were  to  be  left  in  repair  under 
the  ordinary  covenants,  increased  the  reluctance  of  the  court  to 
execute  the  agreement. 

In  all  cases  of  a  claim  for  specific  performance,  length  of  time 
IS  a  material  circumstance  in  favour  of  the  defendant.     Where 
^therefore  B.,  being  in  possession  under  an  agreement  on  his  mar- 
riage, conveyed  his  interest  to  trustees  in  strict  settlement ;  and 
the  lessor  afterwards  recovered  the  lands  in  ejectment  from  B., 

(«)  Meade  v.  Webb,   1  Bro.  P.  C.         (a)  WilUams  v.  Cheney,  3  Ve:^  $9, 
309.  Toml.  {b)  14  Ves.  586. 
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and  then  leased  them  to  C,  and  afterwards  sold  the  reTersion, 
neither  B.,  nor  his  trustees  ever  attempting  to  recover  the  pos- 
session ;  the  eldest  son  having  brought  a  bill  on  the  death  of  B. 
twenty  years  after  for  a  specific  performance,  it  was  dismissed, 
as  the  title  after  such  a  lapse  of  time  could  not  be  anstained 
against  a  bond^fide  purchaser  of  the  legal  interest,  with  twenty 
years'  possession ;  (c)  and  it  was  said  that  the  opinion  of  Sir 
J.  Jekyll  in  Lechmere  v.  Lord  Carlyle,  {d)  that  the  forbearance 
of  trustees  to  do  their  duty  should  not  prejudice  their  6estm  yue 
trusty  had  been  often,denied,and  was  contrary  to  many  decisions.  <^> 
So  specific  performance  of  an  agreement  for  a  lease  was  refined 
from  the  laches  of  the  plaintiff^,  who  after  bill  filed  and  answet 
pat  in  controverting  his  right,  being  put  out  of  possession,  ae* 
quiesced  19  years  in  the  adverse  title  and  possession  of  the 
defendant  without  prosecuting  his  8uit.(/) 

In  decreeing  specific  performance  of  an  agreement  the  court  will 
take  the  whole  subject  to  itself,  and  determine  by  its  own  officer 
what  are  proper  and  usual  covenants  where  none  are  specified.  So 
where  (g)  a  question  was  made  whether  the  referenoe  to  eettle  the 
lease  should  be  to  the  master  or  to  a  Mr.  Gale  under  a  provisioD  in 
the  agreement,  that  a  lease  and  counterpart  should  be  prepared 
and  executed  by  the  parties  which  should  contain  iaill  such  condi* 
tions,  reservations  and  agreements  with  respect  to  alteration,  and 
the  manner  in  which  the  farm  should  be  left,  and  all  such  usual 
and  proper  conditions,  reservations  and  agreements  as  should  be 
judged  reasonable  and  proper  by  John  Gale,  &c.  land-surveyor^ 
and  in  case  of  his  death  by  some  other  proper  person  to  be 
mutually  agreed  upon  by  the  said  parties ;  the  master  of  the 
rolls  said,  that  in  some  cases  under  particular  circumstances, 
as  in  Waters  v.  Taylor  (A)  relative  to  the  Opera  House,  and 
the  case  of  a  brewery  where  there  were  many  partners,  the 
court  had  said  it  would  leave  the  parties  to  the  remedy  (arbi- 
tration) they  had  chalked  out  for  themselves:  but  then  it  re* 

(c)  Pentland  v.  Stokes,  2  Ball,  and  nesley,  8  Scho.  and  Lefr.  609. 
Beatt.  68.  (/)  Moore  v.  Blake,  1  Ball,  and 

(d)  8  P.  Wms.  8 15.  Beatt.  67. 

(e)  See  Wych  v.  The  East  India  (g-)  Gourlay  v.  The  Duke  of  Somer* 
Company,  S  P.  Wms.  309.    The  Barl  set,  19  Ves.  499. 

V,  The  Countess  of  Huntingdon,  3  P.         (h)  15  Ves.  10. 
Wms.  310.    Hovenden  v*  Lord  An- 
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fused  all  interposition.  It  did  not  act  throagh  the  agency  of 
arbitrators;  appointing  them  to  take  an  accoaat,  and  adopting 
their  decision  as  a  decree.  When  the  agroement  is  that  the  price 
of  an  estate  shall  be  fixed  by  arbitrators,  and  they  do  not  fix  it, 
there  is  no  contract ;  as  the  price  is  of  the  essence  of  a  contract 
of  sale,  and  the  court  cannot  make  a  contract  where  there  is  none* 
But  where  the  court  has  determined  that  the  agreement  is  binding 
and  conclusivei  and  such  as  ought  to  be  executed,  it  does  not 
require  foreign  aid  to  carry  the  details  into  eioecution*  Gale's 
ligency  is  not  of  the  essence  of  this  contract.  The  pkintifi^  will 
not  contend  that  there  is  an  end  of  it,  if  Giale  refuses  to  settle  a 
lease.  If  the  defendant  insisted,  that  the  only  lease  he  was  bound 
to  execute  was  one  to  be  approved  by  Gale,  (his  own  steward) 
ind  not  by  the  court,  there  would  be  more  colour  for  the  olgec* 
tion:  bat  the  plaintiff  comes  voluntarily  into  court;  and,  not 
stating  that  any  lease  was  tendered,  or  any  st^  taked  tar  Gale's 
approbation,  says  he  does  not  choose  to  be  bound  by  the  lease 
which  the  court  may  think  a  proper  one.  That  objection  does 
not  lie  in  his  mouth.  Suppose  the  reference  made  to  Gale  :•— Js 
his  decision  liable  to  exception  ?  If  it  is,  the  decision  with  regard 
to  the  propriety  of  the  lease  will  ultimately  be  that  of  the  court : 
if  not,  the  court  may  be  carrying  into  execution  a  lease  which  it 
may  think  extremely  unreasonable  and  improper.  If  the  parties 
had  gone  to  Gkile,  and  got  him  to  settle  the  lease,  and  one  of 
them  had  olgected  to  the  covenants  as  improper,  and  the  bill  had 
been  filed  by  the  other,  the  court  would  have  inspected  the  lease ) 
and  if  it  were  found  unreasonable,  would  not  have  decreed  the 
execution  of  the  agreement,  (i ) 

In  addition  to  what  has  been  here  stated  relating  to  spe- 
cific performance  prospectively,  it  should  be  observed  that  courts 
of  equity  exercise  a  jurisdiction  of  a  remedial  nature,  where 
an  agreement  has  been  executed  either  by  fraud,  mistake  or 
surprise,  contrary  to  the  intention  of  the  parties;  where,  (k) 
for  example,  a  lease  had  been  granted  with  a  covenant  for  re- 
newal,  and  also  tbe  deputation  of  the  keepership  of  a  park. 
And  a  memorandum  to  renew  concurrently  with  the  lease,  and 
upon  renewal  a  few  days  before  the  expiration  of  the  lease  tbe 
renewed  deputation  had  been  made  for  the  residue  of  the  old 
term ;  it  was  held  that  this  mistake  ought  to  be  rectified,  and  that 

(t)  Emery  r.  Wafe,  5  Tes.  846.  (Ar)  Isiaberi  v.  The  Duke  of  Cbsados,  1  Eden, 
S7% 
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an  uoder-tenant  was  entitled  to  the  same  relief  as  the  original 
lessee.  Where  (/)  however,  on  a  treaty  for  the  lease  of  premise^ 
the  lessor  represented  to  the  lessee  that  a  public  right  of  wa  j 
which  passed  across  the  demesne  had  been  stopped  up  by  a  pre- 
sentment of  the  grand  jury,  and  that  a  footway  only  existed  bj 
permission,  and  after  a  lease  had  been  formally  exeented  by  the 
parties,  it  turned  out  that  the  right  still  existed ;  it  was  held  that 
the  lessee  was  notwithstanding  not  entitled  to  relief;  because 
in  this  case  there  was  no  wilful  inisrepresentatiofiy  nor  any  mis- 
take in  omitting  to  introduce  a  covenant  respecting  a  right  of 
way.  The  right  of  carriage  way  had  been  abated  by  the  present- 
ment ;  the  lessor  had  been  in  possession  thirty  years ;  he  had  pal 
up  gates,  and  gave  directions  to  his  servants  not  to  allow  any 
to  pass  without  permission.  All  which  was  strong  evidence  of 
interruption  acquiesced  in.  Moreover,  although  the  lessee  had 
been  indicted  for  a  nuisance,  for  a  wall  built  by  him  across  Ae 
way,  and  the  verdict  had  been  given  against  him-,  yet  this  was  not 
conclusive  evidence  of  a*rigl)t  of  way  ;  for  it  was  only  evidence, 
and  could  not  be  pleaded  in  bar  to  a  civiiactbn  ;  and,  if  the  lessee 
had  brought  his  action  of  trespass,  it  would  not  have  bound  him* 

In  WUlan  v.  Willan,  (m)  a  testator  being  tenant'  under  a 
church  lease,  renewable  every  seven  years  on  payment  of  a  fine, 
at  the  will  of  the  lessor,  entered  into  an  agreement  for  a  per- 
petual renewal  of  an  underlease  at  a  fixed  rent;  and  the  devisees 
in  trust  executed  a  lease  in  pursuance  of  it.  According  to  the 
marginal  abstract,  the  Court  of  Chancery,  upon  the  application  of 
the  cestui  que  irusi  for  life  and  in  remainder,  decreed  the  lease  to 
be  cancelled,  and  the  agreement  to  be  delivered  up,  as  having 
been  obtained  by  surprise,  neither  party  being  aware  of  the  eflfect 
of  the  instrument,  because  the  fines  to  be  paid  to  the  church  were 
likely  continually  to  increase :  and  yet  no  fine  was  to  be  paid  on 
the  renewal  of  the  underlease,  neither  was  the  rent  to  be  increased; 
It  was  admitted,  indeed,  that  the  underlessee  was  an  object  of  the 
testator's  bounty :  but,  as  the  amount  of  the  intended  benefit  was 
uncertain,  the  court  thought  it  could  not  execute  the  agreement. 

Upon  this  case.  Sir  W.  D.  Evans  observes  that  the  circum- 
stances are  so  peculiar,  that  perhaps  the  case  will  not  be  con- 
sidered as  having  much  influence  on  any  other  not  containing  a 

(/)  Lcgge  V.  Crokcr,   1   Bail*  and         (m)  16  Ves.  7!e. 
Bealt.  606. 
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similar  combination  of  fiicts.    The  agreement  was  made  within  a 
very  few  days  previous  to  the  death  of  the  testator.    It  appeared 
also  that  the  premises  were  worth  1800/.  a  year,  and  that  the  fine 
and  interest  for  a  term  of  seven  years  would  amount  to  as  much 
as  the  rent.    Evidence  was  given  of  the  incapacity  of  the  testator  ; 
and  the  agreement  was  charged  to  have  been  obtained  by  the  un- 
due influence  of  a  person  of  the  name  of  Baines,  by  whom  it  was 
prepared :  but  this  charge  was  not  sustained.    The  widow  of  the 
testator  stated,  that  she  sent  for  the  defendant  by  the  testator's 
desire,  intimating  the  testator's  wish  to  give  him  a  preference,  and- 
desiring  that  Baines  might  come  down  immediately.    He  (the 
defendant)  was  sometimes  at  the  testator's  eight  or  ten  psonthff 
together;  was  much  esteemed  by  him,  and  aman'of  jprobity  and 
character.    The  deponent  was  not  present  at  any  conversation 
between  them  and  the  testator.    When  the  defendant  came^hav- 
log  quitted  the  room  leaving  them  together,  she  believed  he  had 
his  reason  and  understanding  then,  as  he  had  upon  other  parts  of 
that  day ;  and  did  not  recollect  any  particular  occurrence  to  induce 
her  to  believe  he  had  not  then.  About  a  quarter  of  an  hour  after  the 
defendant  and  Baines  left  the  testator  he  sent  for. her,  and  asked 
whether  the  defendant  was  gone ;  and,  being  informed  he  was  not, 
desired  him  to  be  sent  for;  and  said  to  him,  in  her  hearing, 
^  John,  that  agreement  must  not  stand :  it  is  giving  the  estate 
away."    To  which  the  defendant  replied,  ^^  You,  sir,  have  left 
the  estates  to  my  son,  in  failure  of  William  Willan's  (a  son  of  the 
plaintiff)  children ;  so  I  shall  be  making  the  farm  better."    Add- 
ing, <^  If  you  do  not  approve  of  it,  when  yon  are  better,  the  agree- 
ment shall  be  cancelled."    The  decree  pronounced  by'the  Lord 
Chancellor  declared  that,  regard  being  had  to  the  agreement  it 
would  be  contrary  to  equity  to  compel  the  trustees  or  the  persons 
beneficially  entitled  to  carry  the  said  agreement  into  execution. 
That  the  demise  by  the  trustees  was  not  binding  on  the  cestui  que 
trusty  and  ought  to  be  delivered  up,  and  also  the  agreement :  but 
that  the  defendant  was  entitled  in  equity  to  the  residue  of  the  old 
term,  which  was  in  existence  previously  to  the  lease  made  by  the 
devisees ;  or,  if  cancelled,  to  a  proper  lease  for  the  residue  of  that 
term.    Directions  were  given  accordingly,  including  an  inquiry 
what  substantial  improvements  had  been  made  by  the  defendant  or 
his  undertenant  in  possession* 
The  cause  was  reheard  upon  the  petition  of  the  defend^pt.   The 
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lord  ebancellor  said,  ^^Tbis  petition  of  rehearing  is  presented  on 
lluree  grounds :  1.  That  the  bill  ought  to  have  been  entirely  dismissed: 
if  noty  Sdly,  that  the  defendant  should  be  declared  tobe  entitled  toone 
lease :  or,  Sdly,  that  the  decreeooght  not  to  have  direeted  the  agree- 
ment to  lie  delivered  up,  but  shduld  have  left  him  in  possession  of  i^ 
giving  him  the  opportunity  tomake  what  hecould  of  it  at  law.  With 
regard  to  the  second  ground,  at  the  hearing  I  found  it  extremely 
painful  to  refuge  that  relief:  and  I  have  still  the  same  feeling  npm 
it;:  convinced,  that  if  the  party,  proposed  as  the  grantor,  hadlived, 
and  an  explanation  taken  place  between  them,  some  such  lease 
would  have  been  granted ;  but  from  the  event  of  his  deatb^  with- 
mit  any  further  explanation,  the  only  consideration  is  what  the 
<tourt  is  authorised  to  direct.  It  is  clear  upon  tfie  will  the  testater 
intended  the  benefit  in  these  leasehold  estates  to  be  as  lasting  as 
that  which  could  be  taken  in  the  freehold  Isstates,  the  subject  ef 
devise  in  the  former  part  of  the  wilL     It  appears  also  that  the 
defendant  is  a  person  for  whom  the  testator  had  a  considerable 
vegardi  and  with  whom  he  intended  to  deal,  as  a  beneCt  and 
bounty  to  bim,  fbr  some  lease,  independent  of  the  transaetioa 
dosed  by  the  agreement,  which  is  the  subject  of  this  suit,  the 
amount  of  which  benefit  I  am  unable  to  state  from  anv  evidence. 
If  the  agreement  was  altogether  voluntary,  the  nnere  result  of 
bounty,  this  court  cannot  for  that  reason  execute  it :  if  partly 
voluntary  and  partly  for  consideration,  I  cannot  execute  such 
agreement  without  knowing  precisely  and  distinctly  how  moefa  is 
vt^luntary^  and  how  much  for  consideration.    The  evidence  eee- 
tains  maftiy  eireilnistancesy  perhaps,  requiring  the  aid  of  a  jmy^ 
before  Uiis  agreement  could  possibly  be  executed ;  if  not  by  its 
eirn  contents  liable  to  objection,  and  if  the  decision  is  to  be  upon 
tlie  true  result  of  all  the  circumstances  which  I  look  at  quits  io« 
dependent  of  finud  and  circumvention." 

^*  Many  of  die  directions,*'  continued  Lord  Eldbn,  ^[  that  are 
givien  by  tins  decree  for  the  benefit  of  the  defendant  co^Ad  not  be 
part  of  it,  if  the  agreement  is  to  be  left  in  his  hands  to  make  irbat 
h6  can  of  it  at  law.  The  decree,  however,  stands,  not  upoa  the 
ground  of  fiaud  or  circumvention, — ^not  upon  imbecillity  of  Oiina 
jonly,  influenced  by  bodily  weakness ; — but  upon  the  combiQea 
eflbct  of  that  imbecillity,  and  ignorance  of  the  real  efect  of  tbs 
tranJMiction,  leading,  perhaps,  in  some  degree,  to  account  for  tbs 
circumstfAce  that  tht  testator  did  not  understand  the  agreemeDt ; 
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but  not  necemarily  to  be  considered  as  aoconnting  for  tbat^  nor  in 
my  view  of  the  case  material,  as  I  am  perfectly  persuaded  by  the 
evidence  itself  that  the  defendant  did  not  understand  this  agpree* 
ment ;  and  understanding  it,  would  not  permit  it  to  have  its  whole 
effect.  The  court,  not  deciding  upon  loose  speculation  upon  the 
instrument  laid  before  it,  roust  attend  to  the  contents  of  it,  origin- 
ally and  finally,  as  furnishing  what  is  the  effect  of  it.  To  the  argu- 
toent  Chat  a  lease  was  granted  upon  the  same  terms  to  another 
person  of  the  name  of  Hoare,  (by  the  testator  himself)  it  is  sufficient 
to  answer  that  I  do  not  say  this  court  would  disturb  a  lease 
actually  made  in  pursuance  of  this  agreement,  without  any  other 
circumstances,  the  party  deciding  for  himself:  but  the  question  is 
whether  a  court  of  equity  is  to  carry  into  execution  such  an 
agreement,  or  to  leave  the  party  to  law,  or  to  order  it  to  be 
delivered  «p,  when  there  is  an  interposition  between  the  agree- 
ment and  the  execution  of  it.  There  are  many  cases  in  which  the 
court  will  not  disturb  an  agreement  that  has  been  executed, 
though  it  would  have  refused  to  carry  that  agreement  into  exe* 
eotion ;  and  there  are  also  many  cases  upon  the  other  point,  where, 
refusing  to  execute  an  agreement,  it  will  leave  the  party  to  make 
the  most  of  it  at  law,  where  a  jury  may  determine  upon  all  the 
circumstances  what  shall  or  shall  not  be  given  as  damages :  and 
there  is  a  third  class  of  cases  in  which  the  court,  refusing  to  carry 
an  agreement  into  execution,  would  not  stand  neuter,  but  would 
order  it  to  be  delivered  up.  The  instance  that  has  been  men- 
tioned, therefore,  stands  simply  on  the  fact,  that  such  a  lease  was 
made,  perhaps,  with  a  prior  agreement ;  and  may  be  distinguished 
first,  as  being  an  actual  lease ;  secondly,  as  being  in  performance 
of  an  agreement,  perhaps,  not  attended  with  such  circumstances 
MB  attended  and  immediately  followed  this  agreement.*' 

After  observing  that  covenants  for  perpetual  renewal  might  be 
carried  Into  execution  against  the  owner  of  the  inheritance, 
Lord  Eldon  observed,  that  the  present  case  was  different ;  for  it 
was  impossible  that  the  parties  could  have  understood  it,  and  cir- 
cumstances prove  they  did  not  understand  it.  '^  Consider  the  effect 
.  of  it  Every  seven  years  the  lessor  is  to  repurchase  and  to  relet 
for  ever  at  the  same  rent.  The  consequence  is  peribetly  clear; 
that  unless  the  rent  is  enormous,  with  reference  to  the  present ' 
valoe^  the  lessor  must  purchase^  for  the  purpdse^  of  making  good 
Ui  MveBMl)  Mtlte  etpmnB  of  a  coiitidenition  (hat  wiH  IcAVe  him 
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nothing  out  of  the  rent.    The  bargain  is,  therefore,  on  the  &ce  of 
it  a  surprise  upon  both  parties.  Considering  it  uofortuoate,  that  the 
evidence  of  Mrs.  Willan  was  introduced  as  it  was ;  yet,  having 
heard  it,  I  must  give  attention  to  it.    The  defendant's  answer  ac* 
cording  to  that  evidence,  that  the  improvement  would  be  for  the 
benefit  of  his  sons,  would  be  correct,  if  the  payment  of  the  fines  did 
not  eat  out  the  value.    The  defendant  adds,  as  an  honest  man, 
that  if  his  uncle  gets  better,  it  shall  be  set  right.     That  expres- 
sion, it  is  contended,  means  only  that  the  agreement  should  be 
cancelled,  if  the  defendant  got  better :  but  if  he  did  not  get  better, 
the  defendant  would  insist  upon  it.  But,  according  to  mj.  opinion, 
that  is  not  a  reasonable  construction  of  that  declaration ;  which  is 
a  declaration  that  would  distinguish  this  from  the  transaction  witfi 
Hoare,  (before  alluded  to)  even  if  that  had  rested  in  agreement, 
without  .an  actual  lease;  and  it  is  sufficient  with  reference  to  an 
instrument  containing  stipulations,  which  I  think  ought  not  to  be 
carried  into  effect,  to  have  the  consent  of  both  parties,  that  it  shall 
not  be  executed/' 

^^  With  regard  to  the  question,  whether  if  thb  agreement  is  not 
lo  be  executed  entirely,  it  ought  to  be  executed  to  the  extent  of 
giving  the  defendant  one  lease  for  twentj-one  years,  wishing  to 
give  him  that,  I  considered  very  anxiously  whether  I  could  do. it 
under  the  sanction  of  any  principle  adopted  and  recognised  in 
the  proceedings  of  this  court ;  and  if  this  could  be  represented  as 
an  instrument  containing  so  many  separate  agreements  for  dis- 
tinct leases  of  twenty-one  years,  each  lease  renewable  every  seven 
years.   Tf  I  could  so  construe  it,  I  should  think  I  was  getting  for- 
ward to  the  completion  of  a  purchase,  which  the  testator  and  the 
defendant  would  have  completed,  if  death  had  not  intervened: 
but  I  cannot  from  this  paper  ascertain  any  terms  which  the  lessor 
meant  to  propose,  or  the  Jessee  to  accept,  for  a  lease  for  twenty-one 
years ;  though  I  have  little  doubt  that  the  uncle,  if  he  had  lived, 
would  have  given  the  defendant  at  least  one  lease  for  twentj-ooe 
years." 

'^  The  last  consideration  is,  whether  this  agreement  ought  to  be 
delivered  up;  audi  think  the  decree  right  in  that  respect;  not 
upon  the  ground  that  the  defendant  could  not  maintain  an  action 
which  he  would  have  a  right  to  bring,  though  I  am  not  aware 
what  action  he  could  institute  effectually.  If  the  decree  should 
be  altered  in  this  respect,  it  would  be  necessary  very  materially  ^^ 
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alter  it  in  another,  as  it  contains  directions  beneficial  to  the  de« 
lendant,  to  whieh,  meaning  to  britig  the  action,  he  would  not  be 
entitled,  as  he  cannot  be  entitled  to  recover  damage  for  the  breach 
of  the  agreement,  and  also  to  the  benefit  of  those  directions.  In 
that  view  of  it  also  it  would  be  necessary  to  have  an  issue  to  try 
the  effect  of  those  circumstances,  with  reference  to  which  I  for- 
bore to  give  any  judgments-it  is  not  sufficient  to  authorise  a  decree 
for  delivering  up  this  agreement,  to  shew  that  it  was  obtained  by 
surprise,  with  regard  to  the  effect  of  it ;  as  in  many  cases  upon 
that  groand  the  court  refusing  to  execute  would  leave  the  parties 
to .  make  as  much  as  they  could  of  it  at  law.  The  question  is,  whe- 
iher.  under  all  the  circunstances  here  is  such  a  case ;  and  I  think 
there  is  enough  in  the  circumstances,  particularly  the  evidence  of 
-Mrs.  Willan,  io  authorise  a  decree  that  no  use  should  be  made  of 
this  intrument  either  at  law  or  in  equity,  the  effect  going  farther 
than  they  intended.  The  result  of  her  evidence,  and  of  the  paper 
itself,  upon  the  face  of  it  is  that  this  is  a  case  of  surprise,  in  which 
the  court  will  not  permit  the  agreement  to  continue  in  the  hands  of 
the  person  who  has  obtained  it.^' 

An  appeal  was  afterwards  preferred  to  the  House  of  Lords, 
pending  which  the  defendant  presented  a  petition  to  the.  Court 
of  Chancery  for  leave  to  file  a  bill  of  review  for  the  purpose  of 
examining  witnesses  in  opposition  to  the  evidence  of  Mrs.  Willan, 
as  to  the  conversation  which  passed  after  the  execution  of  the 
agreement.  It  was  determined,  that  such  proceedings  could  not 
be  allowed  :  but,  with  respect  to  the  merits  of  the  case,  the  Lord 
Chancellor  said,  ^^  It  is  supposed  that  this  decree  stands  upon  the 
evidence  of  Mrs.  Willan,  and  would  not  have  been  pronounced  if 
the  court  had  not  been  mainly  influenced  by  her  evidence.  Ad* 
milting,  if  that  is  correct,  that  the  decree  could  not  stand,  I  deny 
that  the  decree  has  that  foundation  ;  disavowing  any  intention  to 
rest  it  on  her  evidence,  or  to  have  made  any  other  decree,  if  her 
testimony  had  not  formed  part  of  the  evidence.  The  supposition 
that  I  should  not  have  pronounced  the  decree,  if  that  evidence  had 
not  been  given,  is  merely  the  effect  of  misunderstanding ;  con- 
ceiving that  without  it,  there  is  sufficient  ground  for  relief.  I 
have  in  the  decree  expressed  the  principle  on  which  I  made  it; 
and  would  have  stated  that  evidence  as  the  particular  ground,  if  I 
relied  upon  it  I  think,  therefore,  the  new  evidence. now  pro- 
posed x>ught  not  to  be  received ;  and  it  would  be  too  much  to 
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grant  a  bill  of  review,  wheu  I  conceive  nothing  ought  to  follow 
it.**  It  may  be  observed  that  the  decree  states,  ^^  that  regard 
being  had  to  the  agreement,  it  would  be  contrary  to  equity  to 
compel  the  trustees  or  the  persons  beneficially  entitled  to  carry  it 
into  execution :''  but  it  does  not  mention  the  particular  grounds 
for  impeaching  the  agreement. 

Upon  the  hearing  of  the  appeal  in  the  House  of  Lords,  tlie 
decree  was  affirmed,  (n)    The  Liord  Chancellor  said,  that  he  had 
not  proceeded  in  his  judgment  below,  on  the  ground  that  the 
agreement  was  fraudulent,  though  he  thought  it  would  have  been 
a  fraudulent  use  of  it  to  carry  it  into  effect.    He  adverted  to  the 
evidence  respecting  the  incapacity  of  the  testator:  but  said  that 
he  had  not  thought  it  necessary  to  go  into  that  point.    But  tfaia 
had  appeared  to  him  to  be  an  agreement  obtained  by  surprise^ 
and  in  this  sense  that  it  was  a  surprise  to  both  parties ;  and  that 
the  appellant  had  agreed  to  give  it  up,  if  it  had  the  effect  of  going 
beyond  what  was  intended.    He  kid  some  stress  upon  the  evidence 
of  Mrs.  Willan;  and  adverted  to  the  objection  diat  it  ought  not  te 
have  been  received,  (a  question  which  relates  rather  to  the  pleads 
inga  in  the  cause  than  to  any  point  of  right  connected  with  the 
merits.)    If  he  could  do  all  he  wished,  he  should  be  glad  to  grant 
a  lease.    But  the  reason  why  he  thought  it  could  not  be  done  was 
this,  there  was  no  analogy  between  this  and  the  cases  where  there 
were  several  distinct  agreements;  for  those  had  been  determined 
on  grounds  that  there  were  contracts  made  by  the  parties,  which 
might  be  executed  :  but  if  the  whole  were  but  one  contract,  which 
could  not  be  executed,  equity  would  not  introduce  another  con- 
tra,ct  for  the  parties.    If  the  appellant  had  a  right  to  one  lease^ 
the  respondent  would  be  able  to  compel  him  to  take  one.     If  the 
nnele  had  recovered,  he  believed  they  would  soon  have  agreed: 
but  he  having  died,  and  there  being  no  terms  in  the  instrument 
upon  which  one  lease  could  be  supported,  he  could  not  act  upon 
a  contract  which  had  not  been  made,  and  so  had  no  authority, 
unless  he  could  support  the  agreement  in  toio.    When  be  spoke  cif 
enrprise,he  merely  meant,  that  was  a  case  where,  from  imbecillity 
and  the  absence  of  proper  advice,  the  testator  did  not  underBtand 
the  eflfeet  of  what  he  did,  and  that  it  was  unconscionable  in  equity 
that  an  agreement  should  be  executed,  which  was  a  sarprise  oa 
both  parties. 
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Upon  this  part  of  the  Lord  Chancellor's  judgment,  Sir 
W.  D.  Evans  observes,  ^'  I  feel  an  unaffected  difficulty  in  com- 
prehending  the  extent  of  the  doctrine  intended  to  be  here  ex- 
pressed, especially  supposing  the  state  of  infirmity,  in  which 
the  testator  was,  not  to  constitute  an  essential  ingredient  of  the 
decision,  and  that  it  was  intended  to  lay  down  a  general  position 
that  upon  an  agreement  obtained  by  surprise  a  party  shall  not 
only  be  refused  the  aid  of  a  court  of  equity,  but  restrained  from 
availing  himself  of  such  benefit  as  he  might  derive  from  the  con- 
tract io  a  court  of  law;  it  being  also  assumed  that  there  was  no 
fraud  or  miscoBdact  imputed  to  him  in  respect  of  the  &ct  of  ob- 
taining the  agreement.  The  terms  of  the  agreement  were  in 
themselves  sufficiently  intelligible ;  that  this  fiirm  should  be  held 
for  ever  upon  a  certain  annual  rent,  without  any  increase  in  r^ 
epect  of  €ne8,  upon  obtaining  renewed  leases ;  except  as  occa^ 
eioned  by  additional  buildings.  In  the  conversation  which  imme- 
diately followed  the  testator  shewed  a  consciousness  that  such  a 
Iransaetioii  Was  a  disadvantageous  one,  as  a  matter  of  mere  stipu- 
iationy  and  rested  satisfied  with  the  summary  engagement  of  can- 
cdling  the  agreement  if  he  got  better:  but  the  only  surprise, 
which,  upon  the  whole  of  the  case,  I  can  collect  to  have  been  im* 
puted,  IS  that  the  party  did  not  folly  coasider  tlie  disadvantageo«is 
conseqaencee  that  would  result  from  a  contract,  of  the  terms  and 
iaiport  of  which  he  was  sufficiently  apprized.  I  conceive,  how- 
ever, it  would  hardly  be  allowed  to  state  it  as  a  general  pro- 
position, ^  that  a  party  entering  into  a  contract,  with  full  know- 
ledge of  tbe  terms,  should  be  released  from  the  performance  of  it; 
because  those  terms  were  attended  with  more  disadvantageous 
consequences  than  he  had  in  fiict  contemplated ;'  yet  what  leas 
general  proposition  can  be  stated  as  supporting  this  decree  I  am 
at  loss  to  discover."  In  a  subsequent  case,  (o)  he  adds,  where 
•n  agreement  was  enforced  as  resulting  from  a  correspondence 
4ietween  tbe  parties,  the  Lord  Chancellor  said,  *^  The  de« 
ftndaift,  I  am  satisfied,  was  not  aware  of  the  precise  effect  of 
the  oorrespondence :  but  I  am  afraid,  be  that  as  it  may,  if  the 
letters  amount  to  a  contract,  so  considered,  the  plaintiff  has 
m  right  to  have  the  contract  specifically  execated."  And  fur- 
ther on,  '^This  then  was  an  agreement  on  the  one  side^  and 

(o)  Kennedy  v,  Lee,  S  Merlv,  441. 
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if  accepted  on  the  other  was  binding  upon  both,  althoogh  it 
should  turn  out  to  be  a  surprise  on  the  otie  or  the  other."  Upon 
the  rehearing,  his  lordship,  after  stating  that  the  party  seeking-  to 
establish  a  contract,  on  the  result  of  a  correspondence,  was 
bound  to  point  out  to  the  Court  a  clear  description  of  the  subjeist 
matter,  relative  to  which  the  contract  was  in.  fact  made  and  en* 
tared  into,  added,  '^  I  do  not  mean,  (because  the  cases  which  bare 
been  decided  would  not  bear  me  out  in  going  so  far)  that  I  am  to 
see  that  both  parties  mean  the  same  precise  thing :  but  only  that 
both  actually  giro  their  assent  to  that  proposition,  which,  be  iC 
what  it  may,  de  facto  arises  out  of  the  terms  of  the  correspond- 
ence." QucerCf  adds  Sir  W.  D.  Evans,  whether  here  the  ob- 
jection is  not  narrowed  too  much ;  and  whether,  when  it  isassomedy 
that  the  terms  expressed  in  a  contract,  (not  merely  the  conse* 
quences  resulting  from  it)  differ  from  those  which  were  oonlem- 
plated  by  the  parties,  such  a  contract  ought  to  be  regarded  as 
legally  obligatory. 

To  return  to  Lord  Eldon's  judgment.  It  had  then  been  in- 
sisted, continued  his  lordship,  that  if  one  lease  could  not  be 
granted,  at  least  the  agreement  ought  not  to  be  delivered  up : 
and  that  this  was  one  of  the  cases  where,  though  equity  would  not 
execute  the  agreement,  it  would  leave  the  party  to  his  remedy  at 
law.  He  did  not  say  there  was  dishonesty :  but  if  an  agreement 
•was  obtained  by  surprise,  under  such  circumstances  as  occurred  in 
•this  case,  it  was  against  equity  to  permit  any  use  to  be  made 
-of  it. 

Lord  Redesdale  also  entered  into  a  full  view  of  the  reasons  for 
concurring  in  the  decision ;  and  I  apprehend,  says  Sir  W.  D. 
Evans^  that  his  judgment  must  have  been  founded  upon  the  pecu«* 
liar  combination  of  circumstances  occurridg  in  the  case,  and  that 
many  of  the  points  taken  separately  are  such  aaxould  not  &irly 
stand  the  test  of  examination.  Lord  Redesdale  observed,  ^^  It 
was  a  bill  to  set  aside  an  agreement  entered  into  at  a  time  whea 
one  of  the  parties  was  on  his  deathbed,  and  clearly  ia  a  state  of 
imbecillity ;  and  also  to  set  aside  an  actual  lease  founded  upon  i^ 
upon  the  ground  that  the  uncle,  when  he  signed  it,  neither  knew 
nor  understood  the  contents  of  it ;  (p)  and  that  advantage  was 

(p)  Note  by  SirW.  D.  Bvansi  snrdy  Ike  facts  caa  hardly  wanant  this 
ilatmnent. 


CiiAP.  II. 3  Oft  agreements.  259 

taken  of  his  situation  to  get  his  signature.  The  effect  of  the 
agreement  was  clearly  to  put  an  end,  in  no  very  long  time,  to  the 
value  ofthe  property  of  the  lessor.  The  only  stipulation  in  favour 
of  the  lessee  was,  that  if  there  should  be  an  increase  of  fines,  on 
account  of  new  buildings,  they  should  be  paid  for  by  the  lessee  : 
all  the  rest  arising  from  improvements  in  agriculture,  &c»  was  to 
fall  on  the  estate  of  the  lessor.  It  was  scarcely  possible  to  sup* 
pose  that  any  man  in  the  full  possession  of  his  faculties  could 
enter  into  such  an  agreement  for  valuable  consideration.  .  Then 
it  was  said,  that  this  was  partly  for  natural  love  and  affection. 
But  where  an  agreement  purported  in  the  body  of  it  to  be  for 
valuable  consideration,  it  could  never,  though  obtained  by  a 
relation,  be  supported  on  the  ground  of  natural  love  and  affection  ; 
fer  if  it  could,  every  agreement  made  with  a  relation  must  be 
supported,  however  inadequate  the  consideration."  This  rea* 
soning,  observes  Sir  W.  D.  Evans,  is  very  unsatisfiictory.  The 
argument  to  which  it  is  opposed  by  no  means  necessarily  implies 
that  a  contract  impeachable,  as  made  without  collateral  reasons, 
upon  the  ground  of  inadequate  consideration,  must  be  supported 
in  consequence  of  the  parties  being  related.  It  merely  opens  the 
question  of  intention  as  a  question  of  fact,  whether  such  bounty 
and  favour  was  or  was  not  intended,  which  must  be  estimated  by 
a  general  view  of  all  the  circumstances  of  the  case.  Mere  inade- 
quacy in  the  terms  of  an  engagement  is  in  no  case  a  specific  legal 
or  equitable  objection.  It  is  a  mere  circumstance  of  evidence,  from 
which  a  court  may  infer  imposition  or  mistake.  But  if  a  con- 
tract,  valid  on  the  face  of  it,  is  to  be  impeached  upon  collateral 
grounds,  justice  evidently  requires  that  all  the  circumstances 
should  be  fairly  taken  into  consideration;  and  if  circumstances  of 
consanguinity  or  friendship  may  naturally  induce  a  party  to  make 
a  contract  more  favourable  to  the  opposite  side  than  would  take 
place  upon  the  mere  principles  of  traffic  and  barter,  the  question 
whether  such  relations  did  exist  in  point  of  fiict  should  always  be 
opposed  to  the  inference  of  imposition,  resulting  from  the  mere 
iwt  of  inadequacy  of  terras^  especially  in  the  case  of  an  informal 
and  preparatory  instrument. 

*^The  uncle,*'  continued  Lord  Redesdale,  ^<  was  at  the  time  not 
incapable  of  making  an  ordinary  lease,  or  a  codicil  to  his  will 
which  he  did  on  the  same  day :  but  was  incapable  of  applying 
himself  to  a  contract  of  this  kind,  which  .required  deliberation 

sS 


S60  On  agreementi.  [CtLkv.  II. 

and  talcttlatioii ;  for  this  was  clearfy  a  contract  for  valiiiUe  conai- 
deration.  Dr.  Kirkland,  (a  {ibysiciao)  attended  as  a  witneaa.  Ha 
deposed  that  the  uocle  was  not  then  ia  a  condition  to  attend  to 
business ;  and  he  was  informed  that  this  was  a  mere  lease  between 
hndlord  and  tenant,  the  terms  of  which  bad  been  settled  before. 
No  calculations  appeared  to  have  been  entered  into  by  the  par* 
ties;  or,  if  entered  into,  they  were  perfectly  false;  for  the  agree- 
ment was  such  that  the  lease  woald  soon  produce  nothing  to  the 
lessbr,  who  must  therefore  abandon  it,  as  he  was  entitled  te  do, 
for  there  was  no  contract  binding  him  at  all  erents  to  renew. 
Suppose  there  had  been  no  evidence  of  debility  at  the  time,  U 
might  be  questioned  whether  such  an  instrument,  obtained  under 
such  circnmstances,  without  any  precise  consultation  as  to  the 
teims  of  the  contract,  might  not  be  considered  as  the  effect  of  snr- 
prisa.*'  Aft^r  adverting  to  the  other  lease,  made  the  same  daj, 
(lo  Hoare)  as  Hot  affecting  the  merits  of  the  question^  Lord 
Redesdale  proceeded  to  state  that  the  respondent  had  made  out 
the  chaige,  that  die  undo  did  not  understand  tbe  eflfed  of  the 
agreeaaenty  and  that  advantage  was  taken  of  hissitnatkro  toindooe 
him  to  sign  it.  There  appeared  to  him,  (Lord  Redesdale)  no 
contrariety  in  the  evidence,  as  to  the  state  in  which  the  unde  was 
at  the  time  of  the  signature.  He  was  capable  of  making  a  oodidl 
to  his  will :  but  not  of  doing  any  thing  which  required  delibera- 
tion. This  besides  was  a  bargain,  and  different  in  its  nature  from 
that  expression  of  volition  required  in  making  a  will.  If  the 
whole  of  Mrs.  Willan's  evidence  was  to  be  received  and  belieyed, 
the  unde  himself  afterwards  considered  it  an  improvident  act:  if 
the  conversation  slated  by  her  actually  tooic  place,  it  shewed  that 
the  eflfect  of  the  agreement  had  before  been  understood  by  neitlm 
the  one  nor  Che  other.  After  adverting  to  the  objection  as  to  the 
admissibility  of  the  evidence,  he  said  that  bis  conception  of  tbe 
case  was  this,  that  when  a  contract  was  manifestly  unreasonable^ 
if  one  of  the  parties  taken  by  surprise^  whilst  in  a  state . of  debility^ 
was  made  to  depart  from  an  original  idtention,  and  to  act  contffary 
to  a  previous  design,  then  the  contract  ought  to  be  set  aside,  as  this 
was  an  advantage  taken  of  his  infirm  state.  Afker  expressing  his 
opinion  in  concurrence  with  that  of  Liord  Eldon,  that  ihe  court 
would  not  direct  a  single  lease  of  twenty-one  yealrs^  LordBodes- 
dale  said,  he  thought  it  perfectly  dear  that  when  aa  agreesMtt 
was  obtained  under  such  circumstances^  by  surprise  far  example^ 
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HuA  it  was  not  fit  tp  be  acted  upon  io  equity,  it  was  un$t  to  be 
aeted  vpon  at  law;  aod  in  such  cases  the  practice  was  to  order  it 
to  be  delivered  op  ;  or,  if  an  action  was  brought  upon  it,  to  order 
a  perpetual  iigunction  to  restrain  such  action.  He  could  not  see, 
wliy  if  it  wece  improper  to  act  in  this  agreement  in  equity,  it 
should  be  acted  on  at  law. 

Upoi  this  latter  part  of  Lord  Redesdale's  judgment^  Sir 
W*  D«  Bvans  tias  the  following  remarks.  This  opinion  would 
saeup,  if  literally  construed,  to  import  a  general  principle,  that 
wjuitever  circumatAneeP  WQuld  induce  a  coart  of  equity  to  with- 
hold  a  decree  fer  specific  performance  would  also  induce  it  tp 
direct  a  delivering  up  of  the  agreement,  aud  grant  an  injunction* 
II  is  however  impossible,  that  such  could  have  been  the  r^^l 
neaaiiig  of  the  noble  and  learned  lord,  es  no  language  is  mor^ 
frniliar  to  courts  of  equity  than  that  they  woi|ld  not  interpose  an 
extraordinary  relief,  by  decreeing  a  specific  performance;  buit 
would  leave  the  parties  to  make  what  tib^y  could  of  tb^  case  at 
law  I  and  many  oases  founded  on  this  distinction  occur  in  the 
judgments  of  Lord  Redesdale  himself.  The  proposition  twice 
veibrred  to  in  the  course  of  Lord  Redesdale's  judgment,  that  9 
party  was  capable  of  making  a  codicil  to  bis  will,  but  not  capable  qf 
doing  any  thing  which  required  deliberation,  also  appeared  to  b>m 
rery  unsatia&ctory,  and  almost  unintelligible.  A  codicil  as  well 
as  a  will  is  an  act  which,  according  to  the  nature  of  its  contents, 
may  contain  every  variety  from  a  simple  pecuniary  legacy  to  the 
most  minute  and  complicate  disposition.  But  it  is  very  difficult 
to  assent  to  the  doctrine,  that  a  power  of  testamentary  disposition 
imports  a  less  degree  of  intellect  than  a  power  of  entering  into 
a  contract.  A  very  difierent  view  was  taken  of  the  subject 
by  the  greatest  jurist  of  modern  ages,  in  one  of  his  most  djs« 
tingiiished  productions,  (q)  He  says,  <<  Incapacity  ought  never 
to  be  examined  with  more  attention  than  when  the  question 
relates  not  to  a  mere  contract,  but  to  that  act  which  demands  at 
once  the  greatest  capacity  and  the  most  perfect  will — a  testament. 
The  law  which  substitutes  a  testator  in  its  stead,  and  invests  him 
with  the  power  and  character  of  a,  real  legislator ;  which  gives 
him  a  right  to  change  and  disturb  the  natural  and  favourable 
order  of  legitimate  successions ;  requires  at  the  same  time  from 

(f )  D'Aguesseau.  Second  Plesdiag  in  the  caaac  of  the  Prince  dc  Cootj. 


S62  On  agreements.  [Chap.  II. 

him  a  capacity  proportioned  to  the  importance  of  his  ministiy, 
and  a  plenitude,  or,  if  the  expression  may  be  used,  a  saper* 
abundance  of  will.'^  The  truth,  in  fact,  lies  between  these  twa 
opinions ;  many  contracts  being;  of  less  complication,  than  niaDj 
wills,  and  vice  versd.  Each  case,  therefore,  must  depend  od  its 
own  circumstances. 

Where  (r)  a  warrant  was  granted  for  nominating  two  liyea  to 
an  estate  held  under  the  crown,  as  part  of  the  duchy  of  Cornwall, 
but  subject  to  these  conditions,  viz.  that  the  estate  should  be 
fected  in  six  months  after  the  date  of  the  warrant ;  that  the 
rant  should  be  enrolled  before  the  auditors  of  the  duchy ;  that  the 
fine  should  be  first  paid  into  the  hands  of  the  receiTer-general  tar 
the  duchy,  or  his  deputy ;  and  a  certificate  obtained  under  the 
hand  and  seal  of  one  of  them :  these  conditions  not  having  been 
complied  with  according  to  the  strict  letter  of  the  warrant,  it  waa 
decreed  void,  and  ordered  to  be  vacated. 

A  court  of  equity  is  not  bound  to  decree  a  specific  performance 
in  every  case,  where  it  will  not  set  aside  a  contract,  nor  to  set  aside 
every  contract  which  it  will  not  specifically  perform.  A  contract,  tor 
example^  may  be  good  at  law,  although  the  conduct  of  the  plaintiff 
nay  not  entitle  him  to  the  assistance  of  a  court  of  equity,  (s) 

Upon  a  suit  for  specific  performance  it  seems  almost  of  course 
to  grant  an  injunction  against  proceeding  in  an  ejectment;  not- 
withstanding the  right  to  such  performance  may  be  strongly  denied 
by  the  defendant  in  equity.  But  the  court  will  at  the  same  time 
impose  proper  terms  to  prevent  such  injunction  operating  more 
to  the  prejudice  of  the  defendant  than  the  necessity  of  the  case 
requires,  as  by  making  the  plaintiff  in  equity  give  judgment  in 
ejectment,  without  putting  the  defendant  to  expense ;  go  to  com- 
mission  and  set  down  the  cause  for  hearing  next  term ;  or  upon 
the  terms  of  delivering  possession  when  required  by  the  court.  (/) 

In  the  case  of  Dann  v.  Spurrier,  (u)  which  will  be  mentioned 
more  particularly  on  a  future  occasion,  the  bill,  after  praying  for 
an  injunction,  prayed  that  if  the  court  should  be  of  opinion  that 
the  defendant  had  a  right  to  proceed  in  ejectment,  that  he  might 
be  decreed  to  pay  the  plaintiff  the  money  laid  out  in  substantial 

(r)  Moore  v.  Crosse,  S  Bro.  P.  C.  set,  1  Yes.  and  B.  SS.  Bosrdrou  o. 

S41 .  Toml.  Mostyn,  6  Tes.  467.  BockUnd  v.  HaU» 

(ff)  Mortiock  V.  Bailer,  10  Tes.  898.  8  Tes.  98. 

(0  Gourlsy  v.  The  Duke  of  Somer-  (s)  7  Tes.  831. 
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improvements;  (he  bill  haviog charged  that  the  dcfcndaiit  looked 
on  while  the  money  was  laid  out,  &c.  The  defendant  stated  that 
he  knew  nothing  of  the  repairs  till  August;  and  that  on  the  4th  of 
September  he  directed  a  person  of  the  name  of  Phipps,  (who  was 
not  called  by  the  plaintiff)  to  give  notice  to  the  plaintiff  to  prevent 
his  incurring  further  expense.  Lord  Eldon  said,  that  it  was  upon 
the  plaintiff  to  prove,  not  merely  to  raise  a  probable  conjecture, 
but  to  shew  upon  highly  probable  grounds  a  case  of  bad  faith 
and  bad  conscience  against  the  defendant.  The  plaintiff  fails  in 
proving  that ;  and  his  lordship  added,  <<  I  fully  subscribe  to  the 
doctrine  of  the  cases  which  have  been  cited,  (u)  that  this  court 
will  not  permit  a  man  knowingly,  though  but  passively,  to  en- 
courage  another  to  lay  out  money  under  an  erroneous  opinion  of 
title;  and  the  circumstance  of  looking  on  is  in  many  cases  as 
strong  as  using  terms  of  encouragement ;  a  lessor  knowing  and 
permitting  those  acts,  which  the  lessee  would  not  have  done,  and 
the  other  must  conceive  he  would  not  have  done,  but  upon  the 
expectation  that  the  lessor  would  not  throw  an  objection  in  the 
way  of  his  enjoyment.  Still  it  must  be  put  upon  the  party  to 
prove  that  case  by  strong  and  cogent  evidence;  leaving  no 
reasonable  doubt  that  he  acted  upon  that  sort  of  encourage- 
ment.** 

Where  (x)  after  a  decree  for  specific  performance  of  an  agrees 
ment  for  a  lease,  and  a  lease  had  been  executed  in  puirsuance  of 
such  decree,  the  plaintiff  in  equity  brought  an  action  at  law  to 
recover  from  the  defendant  damages  for  the  delay  in  performing 
the  agreement ;  the  court  said  that,  although  in  a  new  suit  the 
defendant  would  be  clearly  entitled  to  an  injunction,  yet  here 
the  decree  having  been  executed,  they  could  make  no  such  order 
in  the  original  cause. 

We  have  already  observed  that  there  is  no  distinction  in  point 
of  form  between  executory  agreements  and  others,  such  as  leases, 
which  may  be  denominated  in  this  respect  agreements  executed. 
Therefore  an  instrument  may  in  form  be  executory ;  and  yet,  if 
the  intention  appears  to  be  that  it  shall  operate  as  a  present 
demise,  the  law  will  give  it  that  effect.  Licences,  for  example,  to 
enjoy  till  a  time  certain  have  been  held  to  be  to  all  intents  and 

(if)  The  East  India  Company  v.      688. 
Vincent,  2  Atk.  83.  Stiles  v.  Cowper,         («)  Ford  r.  Complon,  1  Cox.  296. 
J  Atk.  ess.  Jackson  v.  Cator»  5  Yes. 
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purposes  leases,  and  to  admit  of  the  same  remedy  fear  iMcadies  of 
contract  by  either  party,  (j/) 

A  covenaiit  to  permit  and  suffer  a  person  to  enjoy  bas  beeft 
held  to  be  no  lease  on  the  ground  that  the  words  ^^  permit  and 
suffer"  shewed  the  intention  to  he,  that  the  possession  shoitld 
remain  in  the  person  from  whom  the  permission  was  to  come :  <x> 
but  the  mere  circumstance  of  words  of  covenant  being  used  is  no 
objection  to  their  operating  as  a  oonreyaiice  of  <he   present 
interest.    The  words  ^^  corenant,  grant  and  agree/'  or  any  atlier 
words  to  the  same  eflfect,  are  sufficient  to  shew  a  present  oontraot 
for  the  enjoyment,  and  therefore  they  have  been  held  to  make  it 
binding  and  valid  as  a  lease,  (a)    So  in  an  action  of  coTenant^  (b} 
where  A.  by  articles  indented  corenanted,  promised,  and  agreed, 
that  B.  should  enjoy  certain  lands  for  a  term  of  years,  though  A. 
further  covenanted  that  he  would  make  to  B.  as  good  and  perfeel 
a  demise  of  the  premises,  or  security  for  the  quiet  enjoyment  of 
them,  as  his  counsel  should  advise;  the  court  held  that  these 
articles  in  themselves  were  sufficient   to  constitute  a  present 
demise,  and  that  the  covenant  for  a  future  lease  was  only  in  further 
assurance    It  appears,  however,  from  another  report  of  the  same 
case,  (c)  that  A.  had  nothing  in  the  land  at  the  time  of  making 
the  articles,  and  they  were  therefore  held  to  operate  as  a  covenant 
only. 

So  in  another  case,  (J;  where  articles  indented  were  made 
between  A.  and  B.  in  the  following  manner:  imprimis^  it  is 
covenanted  and  agreed  between  the  partms  that  A.  doth  let  the 
lands  in  question  for  and  during  five  years,  to  begin  at  Michaelmas 
next  following  under  10/.  a  year  rent ;  or  provided  the  lessee  shall 
pay  10/.  at  Michaelmas  and  Lady-day  by  even  portions  during 
the  term.  Also  the  said  parties  do  covenant  that  a  lease  shall  be 
made  and  sealed  according  to  the  effect  of  these  articles  before 
the  feast  of  All  Saints  next  ensuing.    This  was  held  to  amotmi  to 

(y)  Yew  book,  6  Hen.  Vll.  I.  Bro.  («)  1  Roll.  Abr.  848. 

Abr.  Licence,  pi.  19.  Hall  v.  Sebright,  (a)  Bro.  Tit.  Lease,  60.    Whitlock 

1  Sid.  486.  Clerk  v  Palady ,  Cro.  Eliz.  v,  Norton,  Cro.  Jac.  d2.    Drake  v. 

869.   Davies  v,  ManningloD,  8  did.  Mundaj,  W.  Jon.  SSI^ 

109.    Chapman  v.  Southwick,  1  Lev^  (#)  Tisdaieo.  Easex,  Hdb.  34. 

204.    Jepson  r.  Jackson,  8  Lev.  104.  (c)  1  Roll.  Rep.  397. 

Stroud  V.  Hopkins,  S  Keb.  357.    Tre-  {d)  Harrington  r.  Wise,  Cre.  SKx. 

Tor  V.  Roberts,  Hard.  36S.    Right  d.  486*  See  Maiden's  tase,  Cro.  Eliz.  53. 
Green  v.  Proctor,  4  Burr.  2208. 


CiiAP.  It.J  On  agreemenH.  865 

ao  immediate  lease  by  reason  of  the  first  words  in  ibe  present 
tense ;  and  the  last  vrords  were  held  to  intend  such  a  feture  lease 
for  further  assurance  ;  and  the  rather  in  this  case  because  the  lease 
to  be  sealed  was  to  be  made  after  the  beginning  of  the  terras 

So  in  another  case  (e)  a  copyholder  baring  oorenanted  that  a 
lessee  should  have  and  enjoy  the  land  for  a  year,  excepting  the 
last  day  in  the  year,  eisicde  ermo  in  anmsm^  during  his  lifia,  ez« 
cepting  the  last  day  in  every  year  ;  it  was  held  to  be  a  caoie  of 
forfeiture,  because  these  articles  amounted  to  a  lease  at  ikm  com« 
mon  law. 

Where,  however,  words  of  present  demise  are  osed,  and  Hmre 
is  also  a  covenant  in  the  same  instrument,  so  as  to  shew  that  tke 
parties  knew  perfectly  the  distinction,  and  meant  each  part  of  Um 
deed  to  have  its  proper  legal  operation,  no  each  construction  is 
put  on  words  of  covenant. 

In  Lady  Montague's  case,(/)  therefore,  where «  copyholder 
demised  for  one  year,  according  to  the  custom ;  and  finrther  cove* 
nanted  that  the  lessee  should  enjoy  the  land  for  one  year,  to  com 
meoce  after  the  expiration  of  the  demise,  et  Hcde  anno  in  nftmim, 
Ibr  ten  years :  this  was  held  to  be  a  good  demise  fcr  one  year  only ; 
and  the  covenant  worked  no  forfeiture,  because  it  did  not  aoioaat 
to  a  lease.  So,  in  a  more  recent  4^a8e,  (g)  a  copyholder  demised 
for  one  year  according  to  the  custom,  and  at  the  end  thereof  from 
year  to  year,  if  the  lord  would  grant  a  licence,  but  se  as  not  to 
create  a  forfeiture ;  and  covenanted  that  the  lessee  should  enjoy 
during  the  term  aforesaid :  after  the  exptratien  trf*  the  first  year, 
flie  copyhold  having  been  purchased  by  the  lord,  and  s«r« 
rendered  to  a  trustee  for  him,  it  was  heid  that  an  action  of  eject- 
ment might  be  maintained  against  the  tenant  after  the  first  year; 
and  that  no  action  would  lie  on  the  covenant  for  quiet  enjoy- 
ment. 

It  may  be  here  observed  that,  although  leases  of  copyhold  lands 
in  the  manner  abovementioned  will  create  a  Ibrfeiture  if  (hey 
amount  to  leases  at  common  law;  yet,  if  they  rest  in  coveaaint, 
such  covenants  will  be  specifically  performed  in  equity ;  -and  « 
request  to  renew  on  the  part  of  the  lessee  will  not  be  considered 

(0)IiiittreU  V. Weston,  1  Bulstr.  S15.  (/)  Cro.  Jac  801.    Fenny  d.  EasU 

Riduurds  o.  Sely,  8  Mod.  79.  Lenthsll  hmm  v.  Child,  «  M.  and  S.  855. 

V.  Thomas,  8  Keb.  867.    Mathews  v.  (g)  Nunn  v.  Laffkin,  1  N.  R.  163. 

Weston,  Cro.  Car.  8SS.  1 1  Ves.  170. 
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of  the  esaenee  of  the  contract,  if  it  appears  that  a  certain  interest 
•imilar  to  an  estate  for  years  at  the  common  law  is  intended  to  be 
transferred. 

In  the  same  manner,  where  articles  of  agreement  set  forth 
with  sufficient  accaracy  the  terms  upon  which  a  lease  is  intended 
io  be  granted,  the  courts  have  not  considered  the  mention  of 
any  fiiture  lease  to  be  made  in  a  technical  form  as  a  conditioD 
precedent  to  the  perfection  of  the  contract  or  the  enjoyment  of 
the  land. 

In  the  case  of  Baxter  d.  Abrahall  d.  Brown,  (A)  the  lessor 
agreed  with  all  convenient  speed  to  grant  a  lease ;  and  by  tiie 
same  agreement  '<  let  and  set "  to  the  lessee  the  lands  comprised 
in  the  lease,  to  hold  for  twenty-one  years,  at  a  certain  annul 
rent :  and  it  was  provided  by  the  agreement  that  the  lease  in  coo- 
templation  should  be  void  for  non-payment  of  rent,  alienation,  &e. 
and  that  it  should  contain  the  usual  covenants,  and  certain  special 
ones ;  in  one  of  which  the  words  ^^  this  demise  "  occurred.    Ttii 
agreement  was  clearly  held  to  be  a  good  present  demise,  with  bd 
agreement  to  execute  a  more  perfect  lease  in  future,  the  ope- 
rative words  being  in  the  present  tense  ;  and  the  reference  to  the 
agreement  by  the  words  ^^  this  demise'*  had  some  weight  with  the 
court.  But  the  case  was  decided  under  more  favourable  circuo* 
stances  than  others  by  which  the  rule  might  be  supported ;  for  the 
tenant  had  been  fourteen  years  in  uninterrupted  possession  under 
this  instrument,  and  five  or  six  of  these  years  had  been  since  (he 
title  of  the  lessor  of  the  plaintiff  had  accrued.    The  lessor  of  the 
plaintiff  had  likewise  accepted  rent,  and  thereby  had  given  the 
tenant  every  reasonable  ground  to  suppose  his  acquiescence.   1^ 
has,  however,  been  observed  by  Sir  W-  D.  Evans,  tbst  these 
circumstances  furnish  no  legitimate  ground  for  giving  the  instru- 
ment a  different  construction  from  that  which  it  would  otheririse 
have  deseryed. 

The  next  case  is  that  of  Doe  d.  Yea  v.  Bucknall.  (0  The 
grantor,  by  an  unstamped  agreement  in  writingi  agreed  to  grants 
lease  to  the  defendant  for  twenty-one  years :  the  defendant  hso 
enjoyed  uninterrupted  possession  for  eighteen  years ;  but  no  Josss 
had  been  granted  by  the  lessor  of  the  plaintiff,  or  demanded  1 
the  defendant.    Lord  Mansfield  said,  there  might  have  been  cir- 

(A)  9  Bl.  Rep.  973.  (0  Cowp.  47S. 
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comstaDces  which  would  have  supported  the  lessor  of  the  plaintiff 
in  this  case  ;  as,  for  instance,  if  the  lessor  of  the  plaintiff  had  ten* 
dered  a  lease,  and  the  defendant  had  refused  to  execute  it,  bjr 
which  the  lessor  of  the  plaintiff  had  sustained  some  loss :  but  he 
said  there  were  no  such  circumstances  in  the  present  instance ; 
and  if  the  court  should  say  that  the  action  of  ejectment  ought  to 
proceed,  it  would  merely  give  the  Court  of  Chancery  an  oppor« 
tunity  to  undo  all  again,  and  the  lessor  of  the  plaintiff  would  have 
to  pay  the  costs  of  both  suits.  This  case  has  been  cited  (0  to  shew 
that  an  executory  instrument  may  be  a  good  defence  in  ejectment : 
but  it  does  not  appear  that  the  court  wished  to  lay  down  any 
general  rule  of  that  nature.  The  case  has  certainly  that  tendency : 
but  it  has  not  been  generally  approved  in  the  profession  as  a  deci« 
sion ;  and  it  forms  one  instance,  though  not  flagrant,  of  the  desire 
which  actuated  Lord  Mansfield  to  introduce  what  has  been 
called  a  Prstorian  system  of  jurisprudence  into  our  courts  of  law, 
and  which  proceeded  from  an  aiixiety  to  administer  substantial  jus- 
tice at  the  expense  of  a  due  regard  to  technical  rules  of  law.(m) 

At  the  very  first  sittings  before  Lord  Kenyon  the  authority  of 
this  decision  was  urged  in  a  case  involving  the  principal  question, 
whether  a  certain  instrument  amounted  to  an  agreement  or  a  lease ; 
and  in  which  it  was  contended  that,  taking  it  only  to  be  an  agree* 
ment,  the  plaintiff  who  claimed  title  under  the  same  person  who 
made  it  could  not  recover  the  possession  from  the  defendant:  upon 
which  Lord  Kenyon  said  that  it  was  the  opinion  of  all  the  judges 
that  the  rule,  at  all  events,  could  not  extend  to  the  case  of  a  pur* 
chaser,  (n)  The  allowing  effect  to  equitable  titles  in  actions  of 
ejectment  was  about  the  same  time  put  an  end  to  by  the  case  of 
Doe  V.  Staple ;  (o)  and  the  argument,  that  under  such  circum* 
stances  the  defendant  could  at  law  resist  the  legal  title  of  the 
plaintiff  could  not  now  be  attempted  by  the  most  inexperienced 
practiser.  The  principle,  adds  Sir  W.  D.  Evans,  that  the  legal 
estate  only  can  be  regarded  as  a  sufficient  ground  to  support  an 
ejectment,  or  to  defend  such  action,  the  existebce  of  the  legal  estate 
in  the  lessor  of  the  plaintiff  being  established,  seems  to  have  been 
very  erroneously  departed  from  in  the  case  of  Morris  t).  Ro8ser,(p) 

(0  Sir  James  Lowther  o.  Lady  An-  (n)  Doe  d.  Coore  e.  Clare,  9  T.  R. 

dover,  1  Bro.  Ch.  Cm.  996.  7S0. 

(m)  See  abo  Right  d.  Green  «.  («)  2  T.  R«  084. 

Proctor,  4  Burr,  f  t08.  (jr)  9  Bast  14. 
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i«  wbicb  an  awards  that  cartain  premise*  should  be  delivered  up , 
was  beld  suiBcieDt  to  bind  the  defiipdant  iq  an  ejectmeiU.    Ti&^ 
cohH^  with  that  precipitaocy,  of  which  the  in^taiices  are  aiuch  toa 
freqaaaty  refased  even  a  rule  to  shew  cauie.    Id  what  light  would 
such  a  decision  have  appeared,  if  iotrodiicod  upon  the  record  bj 
hiU  of  exceptioas  ? 

la  the  4»isa  of  Dot  v»  Buclcaall  (g)  ao  olgectioo  appears  lo  baTe 
beea  takes  at  the  trial  on  the  ground  of  a  want  of  e  stamp:  bat  it 
is  clear  that  an  agreevaent  stamp  would  not  have  been  saCcieot^ 
because  the  instrument  was  put  in  as  a  lease ;  and  therefore  ibm 
defiindant  could  have  no  right  to  maintain  his  possession  by  virtue 
of  i^  without  a  lease  stamp,  (r)    The  contracti  however^  betweets 
the  partial  is  an  independent  consideration,  which  is  not  affectod 
in  law  or  equity  by  the  provisions  which  the  legislature  has  thought 
proper  to  make  with  respect  to  the  revenue..     The  most  periect 
contract  would  be  equally  unavailable,  if  it  should  be  tendered  in 
evidemas  without  a  proper  stamp  :  neither  would  an  agreement 
be  a  more  effectual  deftnce,  because  a  lease  stamp  is  affixed 
to  it. 

The  ne^Lt  case  io  support  of  the  same  doctrine  is  Barry  v^ 
Nugent,  (0  in  ^^rror  from  the  Court  of  King's  Bench  to  Ireland* 
It  was  an  action  of  ejectment.  The  terms  of  the  agreement  were 
to  the  effi^t  followiqg :  Be  it  remembered,  that  A.  haJth  let,  nod 
by  these  presents  doth  demise  unto  B.  for  twenty-oae  years^  to^ 
commence  on  the  fifth  of  I^y,  or  the  first  of  November,  which 
ever  first  happens  after  A.  recovers  the  land  therein  mentioned  j^ 
the  said  B.  covenanting  to  pajr  to  the  said  A.,  on  ihe  fi>regoing 
eonditions,  the  sum  of  1 10/.  yearly  and  every  year  during  the 
term*  Xiuases  with  powers  of  distress  and  clauses  for  re-entry^ 
and  all  other  clauses  usual  between  landlord  and  tenant,  to  be 
drawn  and  signed  at  the  request  of  either  party,  as  soon  as  A.  re- 
Qovess  the  land  from  C.  The  court  below  were  clearly  of  opinion 
that  these  articles  of  agreement  operated  as  a  preseot  demise,  and 
that  the  agceepnent  for  a  more  formal  lease  was  only  in  further 
assusance»  This  decision,  agreeing  with  the  opinion  of  the  court 
above,  was  affirmed. 

In  Poole  V.  Bentley  (/)  there  was  a  memorandum  iu  writing  to 

(q)  SHftm  p.  866.  (f)  Cited  in  Doe  4.  Jackson  r.  Ad»>. 

(r)  Doe  d.  Walker  v.  Qttw^h   t^     buroer,  b  T.  A.  163. 
East  S44.  (I)  18  Bast  158. 
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Ike  following  «Seet.  A.  agrMd  to  ki^  and  B.  agrMd  to  take 
certain  preaiises  for  ih»  tern  of  sixty  years  at  a  certain  i^tft;  and 
Bw,  in  ooosideratioa  of  a  lease  to  be  granted,  agreed  to  lay  oat 
t}ie  sum  o(  2000L  in  bailding  within  four  years.  A»  agreed  to 
frant  a  lease  as  soon  as  a  certain  number  of  boasea  ehoaU  be  od- 
.vered  in.  This  agreement  to  be  considered  binding  till  one  folly 
prepared  could  he  produced.  Lord  Elleoboroughi  C*  J«  thought 
that  the  intention  was  that  the  ^aant  should  have  a  present  legal 
interest ;  tfiough  a  more  perfect  lease  was  intended,  when  the 
houses  should  be  built  for  the  convenience  of  describing  the  pre- 
ttises  for  the  purpose  of  assignments*  Upon  this  case  Sil-  W.  D. 
Evans  observes^  that  the  ascribing  this  intention  to  the  parties 
asight  be  attended  with  consequences  neither  in  the  contemplation 
of  thetnselvesi  nor  of  the  court«  For  instance^  suppose  nothing  to 
Imvo  been  done  towards  the  buildings,  and  no  rent  to  be  paid,  and 
the  lessee  should  refuse  to  eacecale  a  formal  lease,  he  «ould  never 
be  evicted  during  the  term  ( and  the  only  psmedy  wonM  hatte  heen 
open  4be  agreement. 

The  same  doctrine  Wis  held  in  respect  of  the  following  «gnse- 
aMnt*<ii)  Watkits  agrees  to  let,  and  also  ttpon  demand  to  exie- 
«ute  to  Groves  a  lease,  Ac ;  and  the  eaM  -Groves  dothngree  to 
take^  and  upon  demand  le  execute  a  lease  of  the  said  lirm  from 
the  5th  April,  1798^  at  the  rent,  &c^ ;  which  lease  is  to  contain 
idie  usual  covenants,  and  an  agreeaient  for  re-entry  on  case  of 
iion-payiBent  of  the  vent  of  the  non^performance  of  the  cove- 
nants ;  that  the  agreement  shall  be  bidding  until  the  said  lease  is 
made  and  executed.     Lord  EUenborough^  C.  J.  ^Mf  by  the 
teruM  of  this  agreement  it  had  been  provided  that  there  should 
he  no  entry  until  a  lease  was  execpited,  I  shoald  have  had  coosi- 
denbble  doubts:   but,  aa  the  case  standi  it  does  appear  to  mis 
that  the  inatrament  must  he  considered  a  present  demise  from  the 
5th  April,  I79&*'    On  whith  passage.  Sir  W.  D.  Evans  observes, 
^  Surely  it  eeems  nM»re  reasenahle  that  the  intention  shouM«ippear 
pesitiMly  that  there  was  to  he  an  ontry  and  enfoyment  previeiosly 
4e  the  execution  of  the  lease,  than  that  sncb  intention  should 
heinfiirred  from  the  negative  argument,  that  nothing  appeared 
to  tjie  contiraiy4    In  ihe  preceding  cnsai  which  went  abundantly 
ftr,  there  were  focts  implying  an  entry  and  occupation  actually 

(«)  Doe  d.  Walker  v.  Groves,  15  Best  S44. 
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to  tike  place  before  the  time  when  the  leaee  was  to  be 
exeooted :  whereat,  in  the  present  casei  there  was  nothuig  to  pre- 
vent an  execution  bb  soon  as  the  lease  could  be  prepsHred.    Thii 
ease  certainly  appears  to  go  &r  beyond  any  that  preceded  it." 
In  the  same  case,  Lord  Ellenborough  further  proceeded,  '*  From 
that  period,  viz.  5th  of  April,  1798,  it  (the  instrument)  had  the 
operation  of  a  demise ;  not  depending  upon  the  contingency  of 
the  parties  granting  a  future  lease,  which  was  a  stipulation  only 
for  the  better  security  of  the  lessee;*'    This,  obsenres  Sir  W.  D. 
£?an8,  is  taking  for  granted  a  great  deal  more  than  can  be  ad- 
mitted to  be  correct.    The  stipulation,  that  the  intended  lesas 
should  contain  the  usual  covenants,  and  an  agreement  for  re-entiy 
in  case  of  nonpaymeut  of  rent  or  nonperformance  of  covenant 
would,  most  probably,  not  be  considered  an  actual  coadftioa; 
and  the  remedy  of  the  lessor  upon  the  usual  covenants  of  an  ae- 
tual  lease  would  have  been  much  more  extensive  and  beneficial 
than  any  which  could  have  been  had  by  action  of  assumpsit 
upon  the  agreement,  independently  of  the   consideration  that 
the  remedy  upon  the  covenants  would  be  transmissible  with 
the  reversion ;  and  that  a  direct  remedy  will  lie  against  the  ai- 
agnee  of  a  lease  for  breach  of  covenant,  but  not  for  breach  of 
a  mere  agreement.      The  case,  however,  was  held  by  Lord 
Ellenborough  to  be  within  the  authority  of  Poole  r.  Bentley :  and 
^^  in  Barry  v.  Nugent,*'  his  lordship  added,  ^*  the  court  thought, 
notwithstanding  it  was  agreed  that  leases  with  the  usual  clauses 
were  to  be  drawn,  that  such  a  stipulation  did  not  affect  the  words 
of  present  demise.    Here  the  lessee  might  never  have  the  benefit 
of  an  executed  lease :  in  the  interim,  therefore,  this  was  an  agree* 
ment  to  operate  as  a  present  demise,  commencing  immediately 
from  the  5th  of  April,  though  a  more  formal  demise  was  after* 
wards  to  be  granted."    It  may,  however,  be  observed,  that  the  dis- 
tinction in  Poole  v.  Bentley,  that  the  lease  was  not  to  be  exeeated 
till  after  the  completion  of  acts  upon  the  premises,  which  mV^ 
occupy  some  years,  is  very  material.    Also  in  Barry  v.  Nog^tit, 
the  words,  ^^  hath  let  and  by  these  presents  doth  demise,''  ^ 
clearly  distinguishable  from  the  expressions  **  agrees  to  let,"  ^ 
^*  agrees  to  take,"  which  occur  in  the  case  last  considered.  (^) 

(*)  la  Roc  tf.^hbumtr,  6  T.  R,  l6S,by  iKJrdKtnyon,  aad  MS.  not«by 
Sir  W.  D.  Ktsds. 
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The  first  case  io  modem  times,  which  appears  to  oouotenance  a> 
different  principle^  is  that  of  Goodtitle  d.  Estwick  v.  Way.  (a) 
There  it  was  held  that  aa  agreement  for  a  lease  to  be  executed  in 
Juturo  superseded  the- operation  of  words  of  present  demise^ 
although  accompanied  with  immediate  possession.    The  agree- 
ment when  produced  appeared  to  be  on  unstamped  paper,  and  not 
under  seal;  and  the  purport  of  it  was  as  follows :  A*  doth  hereby 
agree  to  let,  and  B.  agrees  to  rent  and  take  for  the  term  of  seven, 
fourteen  or  twenty-one  years,  in  case  A.  shall  so  long  live,  certain 
lands  at  the  rent  of  1400/.  per  annum.    It  is  agreed  that  B.  shall 
enter  upon  all  the  said  premises  immediately ;  but  not  to  commence 
payment  till  Liady-day  next.   It  is  further  agreed,  that  leases  with, 
the  usual  covenants  shall  be  made  and  executed  by  the  parties 
before  Michaelmas  next.    This  last  express  stipulation,  thai 
leases,  should  be  drawn  before  Michaelmas  next,  was  considered 
as  evidence  of  the  intention  of  the  parties  that  the  ag^reement 
should  not  operate  as  a  lease ;  but  only  give  the  lessee  a  right  to 
the    immediate  possession.     The  only   authoritj  which  sup- 
ports this  case  is  confessedly  that  of  Sturgeon  v.  Painter.(() 
In    that   case  articles  were   agreed  to  between  two  persons, 
io  the  following  effect:    A.  demised  a  certain  dose  to  B.  to 
have  it  for  forty  years ;  a  rent  was  reserved  with  a  clause  of  dis- 
tress ;  and  afterwards  there  was  written  in  the  same  paper  a  me- 
morandum, that  these  articles  were  to  be  ordered  by  counsel  of 
both  sides  according  to  due  form  of  law.    This  memorandum 
was  held  to  shew  the  intention  of  the  parties  that  the  articles 
should  be  preparatory  only :  but  in  this  case  a  lease  was  after- 
wards actually  prepared  and  drawn  by  counsel,  though  never 
sealed  or  signed  by  the  parties;  which  circumstance  alone  is  suf- 
ficient to  take  it  out  of  the  general  class  of  cases,  and  amounts  to 
evidence  of  the  most  positive  kind  that  the  agreement  was  not  in- 
tended to  operate  as  a  present  demise.    To  the  same  head,  per- 
haps, may  also  be  referred  the  case  of  Burghes  v.  Bowman,  (c) 
where  there  was  an  agreement  to  take  a  house  for  the  yearly  rent 
of  5O/.9  and  the  plaintiff  to  repair.    A  lease  to  be  drawn  by  St. 
Thomas's  day  and  the  lease  then  to  begin ;  and  another  agreement 
was  made  by  notes,  to  let  for  seven  or  eleven  years  at  the  lessee's 
election,  to  be  engrossed.  And  it  was  stated,  that  no  lease  was  en- 

(c)  1 T.  R.  736.  (tf)  S  Keb.  OS. 

(*)  I  Noy.  1S8. 
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grossed :  bat  the  cosrt  m\4^  that  akbongb  the  iret  was  a  perfect 
agreement,  and  coakl  net  be  sarrendered  by  the  eubaequeat  note* 
of  agreement ;  yet  the  latter  shewed  the  intent.  And  they  farther 
held  it  te  be  no  lease,  there  being  no  words  of  demise ;  and  if 
there  were,  yet  covenants  being  to  be  inserted,  and  no  certain  tema 
Mentioned,  it  was  no  lease.      In  Bentley  d.  Poole,  (d)  Lion! 
Ellenborongh    observed,    thai    in  the  abovementioned  case   of 
Goodtide  v.  Way  the  exact  date  of  the  insf  roment  did  not  ap- 
pear.   It  seems,  therefore,  to  follow,  that  nothing  turned  upon 
that  circumstance  in  the  judgment  of  the  court,  (e). 

So  in  the  case  of  Doe  d.  Coore  o.  Clare^  (/)  there  were  stroiq^ 
circumstances  of  tfiiference  from  the  ordinary  cases  which  hare 
been  mentioned.     An  instrument  on  an  agreement  stamp  was 
made,  reciting  that  in  case  the  grantor  should  be  entitled  to  cer- 
tain copyhold  premises  on  the  death  of  another,  he  would  imme'* 
diately  demise  them  to  the  lessee;   and  declaring  that  he  did 
ibereby  agree  to  demise  and  let  the  same,  with  a  subseqtient  cove* 
nant  it  procure  a  Kcence  from  the  lord.    Here  the  intention  of 
the  parties  appeared  strongly  on  the  ftce  of  the  instrument,  that 
it  should  be  executory ;  besides  which,  at  the  time  it  was  entered 
into,  the  grantor  was  only  a  reversioner.     Tlie  estate  too  was  of 
copyhold  tenure ;  and  to  construe  it  a  present  demise  would  have 
been  to  create  a  forfeiture,  whereas  the  parties  had  cautiously 
avoided  such  an  event  by  an  express  stipalation  to  procure  a 
licence  when  the  lessor  i^ould  come  into  possession.    In  this  case 
Lord  Kenyon  mentioned  as  an  additional  reason,  that  the  stamp 
was  adapted  to  an  agreement :  but  this  doctrine  that  the  stamp 
could  have  any  legitimate  influence  on  the  construction  seems 
evidently  untenable  ;  ibr  in  all  questions  on  stamp  duties  the  suf- 
ficiency of  the  stamp  is  determined  by  the  construction  of  the  in- 
strument;  and  it  would  be  a  contradiction  to  turn  round  and  de- 
cide on  tlie  quality  of  the  instrument  by  the  amount  of  tiie 
stamp,  (g) 

In  Doe  d.  Jackson  v.  Ashburner,  (A)  the  words  of  the  agree- 
meni  were,  ^  that  A.  shall  hold  and  enjoy  •/*  and  in  a  subsequent 
part  of  the  instrument  the  grantor  engaged  to  give  him  a  lease. 

{d)  Supra,  p.  868.  (g)  MS.  olisenrRtlon  by  Sir  W.  D. 

(e)  MS.  note  by  Sir  W.  D.  B\mns.  Evuis. 

if)  2  T.  R.  789.  (*)  5  T.  B.  ISS. 
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The  court  admitted  that  the  words  <^  shall  enjoy"  were  sufficient 
to  constitute  a  present  demise :  but  they  thoug^ht  the  subsequent 
e^nleaeey  ^^  I  engage  to  give  him  a  lease/'  qualified  their  efl^t. 
In  additionrto  which,  the  landlord  was  to  acquire  an  additional 
piece  of  ground,  without  which  the  lease  could  not  be  made. 
With  respect,  however,  to  this  last  part  of  the  case  Sir  W.  D. 
Bvans  thiaiks  it  very  manifest,  comparing  Lord  Kenyon's  observ* 
SitkMis  on  it  with  the  whole  tenor  of  his  judgment,  that  he  re« 
garded  it  as  a  circumstance  which,  though  not  immaterial,  yet  was 
not  so  essential  as  to  form  the  gist  of  the  case,  and  the  principal 
point  in  the  decision.  The  diflbrent  allusions,  he  continues,  in 
Mr.  Justice  Adiurst's  observations  in  the  same  case  to  the  col* 
lateral  eircunwtanees  of  taking  possession  and  other  acts  were 
evidently  immaterial  to  the  conclusion  on  the  real  point  in  the 
case,  that  the  instrument  in  question  was  not  to  be  considered 
as  a  lease.  Some  expressions  of  a  similar  nature  have  been 
0df«rled  to  in  the  case  of  Baxter  v.  Brown.  (Ar)  But  these 
dbte  sheidd  be  very  severely  weighed  before  they  are  allowed 
to  have  any  influence  in  other  casse.  Thut  the  effect  and 
operation  of  an  instrument,  as  depending  on  the  question  of 
construction,  may  be  materially  influenced  by  the  subject  mat* 
ter  to  which  it  is  applied,  as  in  the  case  of  copyhold  estates 
beforemenlioned,  is  a  proposition  which  may  be  readily  as« 
sented  to.  That  the  relation  in  which  parties  previously  stand  to 
each  other  may  ftirnish  a  ground  for  varying  the  ordinary  and 
general  meaning  of  expressions  in  acts  passing  between  them  is 
also  a  doctrine  which  appears  to  be  perfectly  reasonaUe.  But 
thAt  takihg  possession,  or  other  acts  of  an  analogous  nature,  should 
have  a  similar  efiect,  is  a  question  of  a  very  different  nature. 
The  true  way  of  bringing  any  proposition  depending  upon  the 
rules  of  the  common  law  to  the  test,  is  to  reduce  it  into  the 
form  of  special  pleading.  This,  with  reference  to  the  particular 
question,  might  tie  done  by  an  action  of  trespass  by  the  landlord, 
to  which  the  tenant  pleads  title  as  derived  from  the  instrument  in 
question,  setting  it  forth  verbatim.  In  case  the  plea  of  a  lease 
could  not  be  sustained  on  demurrer,  as  not  being  a  lesse  by  the 
terms  of  the  instrument,— could  the  defect  be  removed  by  stating 

(Ir)  S^pra^  p.  266. 
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the  additional  fiict,  that  the  defendant  had  entered  by  virtue  of 
aach  lease  by  the  permiaaion  of  the  plaintiff?  (/) 

So  where  (m)  articles  of  agreement  were  drawn  up  between  A« 
and  B,  in  this  manner :  first,  the  said  A.  is  contented  to  demiae 
to  the  said  B.  from  Michaelmas  next,  for  six  years ;  and  after  these 
words,  a  rent  was  reserved  of  100/.  per  annumj  together  with  m 
re-entry  for  nonpayment,  with  several  special  covenants;  and 
these  articles  were  sealed  and  delivered;  yet  they  were  coosidered 
as  not  amounting  to  a  lease  chiefly,  as  it  appears^  because  the 
word  cantenied  was  held  to  import  only  an  approbation  of  aoBse- 
thing  to  be  done  after.  This  case  is  cited  in  another  book  (n)  ia 
this  manner :  if  one  covenants  and  grants  with  another  that  he 
shall  have  and  hold  such  land  for  ten  years,  this  is  no  leaae^ 
because  it  sounds  only  in  covenant.  This  distinction^  however, 
has  been  considered  erroneous ;  and  seems  to  be  contradicted  bj 
the  abovementioned  case  of  Doe  v.  Ashburner. 

In  a  late  case^(o)  of  articles  of  agreement,  there  was  a  stipula- 
tion, that-aut  of  the  rent  mentioned  in  the  agreement  there  should 
be  a  proportionate  abatement^  in  respect  of  certain  premises  to  be 
excepted  out  of  those  demised;  and  that  the  tenant  should  hold  at 
and  under  the  usual  covenants  between  landlord  aad  teoaiit|t 
where  the  premises  were  situated.     As  there  were  strong  cir* 
cumstances  of  inconvenience,  if  such  an  instrument  should  be  eoo* 
sidereda  lease,  it  was  inferred  to  be  an  agreement  only;  for  it 
might4)e  disputed  what  were  the  usual  covenants  in  the  country 
where  the  premises  were  situated ;  and,  until  the  rent  was  appor- 
tioned for  the  accepted  premises*  the  lessor  could  not  distrain  be- 
cause the  rent  would  be  uncertain  for  the  rest.    As  this  case  eon* 
tains  views  very  different  firom  those  which  were  entertained  in 
Poole  2^.  Bentley,  which  had  been  decided  recently  before,  and 
was  cited  in  the  argument,  although  not  referred  to  by  the  cour^ 
it  will  be  important  to  detail  more  fully  the  observations  of  the 
court.    It  was  argued  by  the  counsel  for  the  party,  who  insisted 
upon  the  instrument  operating  only  as  an  agreement,  that  the  in- 
tention of  the  parties  was  to  be  collected  not  merely  from  the  con- 
tents of  the  instrument,  but  from  all  auxiliary  circumstances^ 


(/)  MS.  note  by  S»r  W.  D.  Btads.  (a)  Cro.  Jac  ITS. 

(m)  PlcftsaDce  v.  Hi|^bam,  I  fi4>U.         (v)  Horgao  d.  Dowdivf  «.  Bli8Mll» 
Jtim.  84S.  3  Taunt  S5. 
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This,  part  of  the  argument  was  founded  upon;  some  &ct8  which 
were  stated  respecting  the  procuring  the  instrument  in  question 
4o  be  stamped.  On  the  other  side  it  was  said,  that  everj  instru- 
ment in  writing  must  speak  for  itself;  and  the  intention  of  the 
parties  cannot  be  tried  by  parol  evidence,  or  any  acts  or  matter 
4>ut  of  the  instrument.  The  court  interposing,  relieved  the  coun- 
sel from  this  part  of  the  argument :  the  only  thing  to  be  consi- 
'dered,  was  the  intention  of  the  parties  at  the.  time  of  executing 
Xhe  contract  as  therein  expressed*  In  the  course  of  the  discussion 
of  the  principal  question  Lawrence,  J.  said.  The  argument  is 
not  that  no  farther  instrument  was  intended :  but  that  the  first 
instrument  conveys  an  interest  as  a  lease,  and  that  the  future 
lease  was  in  the  nature  of  further  assurance.  The  opinion  of  the 
court  was  delivered  by  Sir  J.  Mansfield,  C.  J.  This  sort  of 
question  which  we  are  about  to  decide  is  an  extremely  unplea- 
«tnt  one.  The  good  sense  is  with  the  modern  cases :  when  the 
{Mirty  enters  into  that  which  on  the  face  of  it  appears  to  be  an 
agreement,  though  there  are  words  of  present  demise ;  (p)  yet,  if 
you  collect  on  the  face  of  the  instrun>ent  the  intent  of  the  parties 
to  give  a  future  lease,  it  shall  be  an  agreement  only.  It  is  true 
4hat  in  most  of  these  cases  there  have  been  positive  agreements 
for  a  future  lease,  and  that  there  is  none  such  here : — but  the  real 
question  is,  what  djd  these  parties  intend?  Now  the  plaintifi''s  lessor 
agrees  to  let  to  the  defendant,  (not  using  the  strong  words  which 
were  used  in  Barry  v.  Nugent  and  in  other  cases,)  all  that  farm 
except,  &c. ;  and  he  goes  on  to  make  particular  provisions ;  and 
then  he  says,  at  the  yearly  rent  of  ^SS6/.,  and  with  all  usual  cove- 
nants and  agreements  as  between  landlord  and  tenant,  where  the 
premises  are  situate  :  this  is  not  the  language  in  which  a  lawyer 
would  introduce  into  a  lease  the  technical  covenant  for  further, 
assurance ;  (q)  but  contemplated  the  entire  making  of  an  original 
lease.    Then  follows  9  partial  apportionment  of  the  rent  from* 

ip)    Of   this  position    Sir  W.  D.  per  «e,  and  onaccompanied  by  special 

Evans  qoestions  the  accuracy.    In  its  circumstances,  are  allowed  to  operate 

literal  acceptation  there  is  no  autho-  as  a  demise.    MS.  note. 

rity   for   it  except    in    Sturgeon  v.  {q)  MS.  note  by  Sir  W.  D.  Evans. 

Painter.    The  learned  Jud^,  he  con-  I  conceive  there  never  was  an  instance 

jectures,  most  probably  intended  to  of  a  lawyer  introducing  this  covenant 

< 

allude  only  to  those  equivocal  expres-      into  a  common  farming  lease, 
•ions  of  an  agreement  to  enjoy,  which 

t8 
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Michaelmas  (o  Christmas,  which  I  do  not  anderstend,  ibr  the  date 
IB  the  2d  of  October :  but  then  comes  an  apportionment  of  tk 
rent  for  the  excepted  premises.    Now,  do  these  words  imply  or 
not  that  one  of  the  parties  should  grant  and  the  other  accept 
a  future  lease  ?  Would  any  landlord  or  tenant  of  common  seoM 
enter  into  a  term  for  twenty«one  years,  without  ascertaming 
what  were  the  terms  on  the  one  side  and  on  the  other,  by  whiek 
they  were  to  be  bound  for  twenty-one  years,  and  what  was  to  be 
the  rent  apportioned  for  the  excepted  premises?     The  landlord 
ifainks  he  is  injured  by  a  breach  of  covenant,  and  brings  an  actioo; 
and  when  it  is  to  be  gone  into : — what  are  the  usual  coTenaats  a^ 
cording  to  the  custom  of  the  country  ?    In  like  manner  they  mart 
go  to  a  jury,  to  see  what  is  the  rent  of  the  excepted  land.    Doei 
not  this  agreement  clearly  imply  that  the  parties  meant  to  ha?e  a 
lease  ?  The  landlord  did  not  mean  that  the  tenant  ahoald  hoU; 
nor  did  the  tenant  mean  that  the  landlord  should  have  the  rent 
without  previously  ascertaining  what  was  the  rent^  and  what  were 
the  terms  under  which  he  should  hold.     We  mast  preBnnftr 
therefore,  that  they  meant  to  have  a  further  lease  :  and  tbeo,  ac* 
cording  to  the  modern  cases,  no  interest  is  conveyed  under  tlA 
instrument,  (r)   And  it  would  be  a  very  wise  rule  that  whereter 
one  person  is  about  to  grant  and  another  to  take  a  lease,  until  tbe 
lease  was  executed,  no  interest  at  law  should  pass.    As  to  fli^ 
question,  what  are  usual  covenants^  it  is  an  endless  source  of  liti- 
gation.   I  have  known  parties  long  hung  up  at  an  enquiry  before 
Ihe  master  in  chancery,  what  are  the  usual  covenants;  and  his 
the  extreme  of  folly  either  to  give  or  take  possession  under  such 
an  agreement,  till  the  lease  is  executed :  but  the  convenience  d 
the  parties  sometimes  requires  it. 

In  the  case  of  Doe  d.  Bromfield  v.  Smith,  (s)  which  preceded 
Poole  V.  Bentley,  A.  agreed  to  let  her  house  during  her  life  toB 
supposing  it  to  be  occupied  by  B.,  or  a  tenant  agreeable  to  A») 
and  a  clause  was  to  be  added  to  give  A.'s  son  the  option  to 
occupy  the  house  when  of  age.  No  other  lease  was  preparednn 
pursuance  of  this  agreement  B.  took  {>o8se8sion  of  the  preBiuee» 
and  occupied  them  himself  under  the  agreement  till  his  death,  ^^ 

(r)MS.  nots  by  Sir  W.  D.  Evans,      tenancy  at  will. 
1  conceive  the  learned  Judge  did  not         (f)  6  East^  530. 
mean  to  exclude  the  existence  of  a 
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paid  the  reiut  and  taxes.  The  defendant  was  his  widow  and 
exeeuiory  and  continued  to  occupy  after  his  death.  After  the 
case  had  been  opened  at  the  bar,  and  Reader  of  counsel  for 
the  plaintiff  assuming,  for  the  sake  of  argument,  that  this  was 
a  lease  was  proceeding  to  shew  that  it  was  not  a  lease  abso* 
lute  fi>r  the  life  of  A.,  but  only  during  the  joint  lives  of  A. 
and  B«,  and  consequently  that  the  interest  expired  at  B.'s 
death.  The  Court,  referring  to  that  part  of  the  agreement 
which  stipulated  for  a  ^*  clause  to  be  added  in  the  lease,'' 
i^ere  decidedly  of  opinion  that  those  words  importing  that  scHne- 
thiDg  ulteriopr  the  agreement  was  to  be  done  by  way  of  a  re- 
gular lease,  shewed  the  intention  pf  the  parties  to  be,  that  the 
wrijking  in  question  should  operate  only  as  an  agreement  for 
a  lease,  and  wt  as  a  lease  itselC  And  Lord  Ellenborough, 
Ck  J.  refened  to  Goodtitle  o.  Way. 

Thi^  last  case  which  shall  be  noticed  under  this  head  is  (hat 
of  Tempest  v.  Rawlins.  (0  An  instrument  was  executed  on 
the  94th  of  March,  1807,  upon  an  agreement  stamp,  setting 
forth  the  conditions  of  letting  a  farm,  and  the  regulations  to 
be  observed  by  the  tenant.  That  the  term  was  to  be  firom  year 
to  year,  the  lands  to  be  entered  upon  on  the  Sd  of  February 
1808^  and  the  housing  on  the  ISth  of  May ;  and  that  a  lease 
was  to  be  made  on  these  conditions  with  the  usual  covenants : 
^i  the  foot  of  which  the  defendant  wrote,  '*  I  agree  to  take  lot  I. 
(the  premises  in  question)  at  the  rent,  and  subject  to  the  covenants, 
&c."  Lord  Ellenborough,  C.  J.  said  that  this  was  nothing 
more  than  an  agreement  for  a  lease;  and  time  was  given  to  pre- 
pare it  before  the  iexvo^  was  to  commence.  In  Poole  v.  Bent- 
kyyC^^)  the  tenant  was  to  have  immediate  possession,  and  lay 
qat  money  in  building,  and  the  rent  was  to  commence  imme- 
diately: but  here  there  was  no  immediate  occupation  to  be 
taken  by  the  tenant. 

The  great  diiBculty,  observes  Sir  W.  D.  Evans,  at  coming  to  a 
general  legal  conclusion  upon  the  result  of  all  the  cases  which 
have  been  detailed,  is  entirely  occasioned  by  the  two  cases  of 
Poofe  V.  Bentley,  and  Doer.  Groves :  for,  placing  those  cases  out 
of  the  question,  the  following  propositions  might  be  fairly  laid 
down  as  deduced  from  the  authorities  on  the  subject,  1.  That  an 

(0  IS  £m^  is.  (tt)  1%  East,  16S.  and  see  ante. 
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agreemeDt  -thai  a  person  shall  enjoy  any  lands  for  a  particular 
term,  unless  controlled  by  other  expressions,  or  by  adventitious 
circumstances,  operates  as  an  immediate  lease,  (x)  S.  That  an  in- 
strument containing  direct  words  of  present  demise  operates  as  a 
lease,  although  an  intention  is  expressed  of  executing  a  lease  to 
be  afterwards  prepared,  (y)  3.  That  an  agreement  for  the  enjoy- 
ment of  lands  generally,  and  that  a  lease  shall  be  executed,  ope- 
rate only  as  an  executory  agreement  in  respect  of  the'  term 
intended  to  be  demised.(s;)  4.  That  the  intention  that  an  instrument 
shall  operate  only  as  an  executory  agreement,  to  be  perfected  by 
an  actual  lease,  may  be  inferred  from  the  general  tenor  of  its 
contents ;  although  such  intention  is  not  expressed,  (a)  5.  That  air 
agreement  for  giving  possession  at  a  time  previous  to  the  time 
appointed  for  the  execution  of  an  intended  lease  does  not  change 
the  effect  of  the  instrument  so  as  to  render  that  which  would 
otherwise  amount  only  to  an  agreement  operative  as  an  actnal' 
lease. 

The  following  observations  from  the  same  learned  authority 
are  well  worthy  the  attention  of  the  profession.  Upon  this,  ob- 
serves Sir  W.  D.  Evans,  as  upon  many  other  subjects,  it  is  very 
formally  stated  that  the  operation  of  an  instrument  depends  on  the 
intention  of  the  parties :  but  this  general  doctrine  seldom  affords 
any  material  assistance  in  coming  to  a  true  conclusion  upon  the 
merits  of  a  particular  case ;  the  fact  of  the  intention,  as  deduced 
through  the  proper  media  of  proof,  being  the  very  question  to  be 
decided  :  or,  in  other  words,  it  is  a  &ct,  the  existence  of  which,  in 
support  of  one  or  the  other  of  the  conflicting  propositions,  is  not 
to  be  assumed  as  the  basis  of  the  argument,  but  established  on  the 
result  of  it.  An  attentive  observer  of  the  course  of  legal  pro- 
ceedings will  be  often  struck  with  the  frequent  practice  of  in- 
ferring certain  intentions  to  have  existed  in  the  minds  of  indivi- 
duals, as  deduced  by  a  course  of  argument  purely  technical,  from 
premises  which  no  person  can  safely  believe  to  have  been  contem- 
plated by  the  individual,  whose  act  is  the  subject  of  the  enquiry, 
as  being  in  any  way  connected  with  such  a  conclusion.  *  In  rela-- 
tion  to  the  immediate  subject,  the  true  question  of  intention  is, 


(«)  Doe  V.  Ashbomer,  5  T.  R.  163.         (a)  Morgan  d.  Dowdiog  v. 
(jf)  Barry  v.  Nogent,  cited  1^.  3  Taunt  65. 

(z)  Brughes  v.  Bowman,  3  Keb.  68. 
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whether  it  was  the  object  of  the  parties  that  the  instrument  first 
executed  should  per  se  constitute  an  efficient  title  for  the  whole 
of  the  term  proposed  to  he  demised,  so  that  what  is  said  about  a 
diflferent  instrument  should  be  merely  in  the  nature  of  an*  engage- 
ment for  a  further  assurance  to  the  tenant,  or  whether  the  act  was 
intended  only  to  be  executory,  and  upon  which  no  title  should  be 
acquired  until  the  completion  of  the  ulterior  instrument.    With 
reference  to  actual  probability  of  the  iact  in  particukr  cases,  as 
detached  from  all  artificial  reasoning,  I  conceive  that  in  almost 
all  cases  upon  the  subject  the  title  was  intended  to  be  only  pro- 
spective :  the  inconveniences  which  would  result  in  general  from 
treating  the  first  agreement  as  an  executed  title  are  strongly 
marked  by  Sir  J.  Mansfield  in  Morgan  v.  Blissell,  and  in  the 
notes  subjoined  to  the  cases  of  Poole  v.  Bentley  and  Doe  v. 
Groves  I  have  referred  to.  circumstances  which  might  render 
such  a  construction  very  detrimental  to  the  lessor.    The  supposi- 
tion in  Poole  v.  Bentley  that  the  future  lease  was  contemplated 
principally  with  a  view  to  the  making  a  more  particular  descrip- 
tion for  the  convenience  of  assigning  or  underletting  is  far  from 
satisfactory,  as  very  little  difficulty  would  occur  in  an  assignment 
or  Underlease    in  describing  the  premises  by  dimensions  and 
boundaries ;  and  there  would  be  still  less  difficulty  of  description 
after  the  houses  were  erected.    The  more  probable  reason  of  the 
delay  in  such  cases  is,  the  unwillingness  of  the  lessor  to  part  with 
the  legal  title  of  the  land,  on  the  mere  assumpsit  of  a  speculating 
.builder,  before  any  such  erections  are  complete,  or  any  lair  or 
real  and  efficient  security  for  the  payment  of  the  stipulated  rent. 
An  intention  or  an  agreement  that  there  shall  be  an  immediate 
enjoyment,  although  sufficient  to  operate  as  a  lease  where  there 
are  no  circumstances  to  warrant  an  opposite  construction,  by  no 
means  necessarily  proves  the  exbtence  of  an  intention  to  con- 
stitute an  immediate  legal  demise  of  a  larger  estate  than  a 
tenancy  at  will;   for  without  having  that  efiiBct,   as  operating 
in  remj  the  act  may  have  a  complete  and  perfect  execution  as 
an  agreement,  the  breach  of  which  may  be  the  object  of  compen- 
sation in  damages  (as  in  the  copyhold  cases  already  mentioned). 
The  violation  of  the  agreement  may  also  be  prevented  by  the 
ii^iinctioD  of  a  oourt  of  equity,  to  the  jurisdiction  of  which  it 
peculiarly  belongs  to  give  full  efiect  to  the  intention  of  the 
parties  with  respect  to  executory  contracts,  and  which  in  all  cases 
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ynhete  the  contract  is  admilted  to  be  of  tkat  desdription^  while  it 
Mcares  the  iotended  lessee  from  any  infraction  (tf  his  stipidated 
rights,  if  he  adheres  to  the  performance  of  the  concomitant  oUipi- 
tionsy  can  also  protect  the  lessor  from  the  inconveniences  fe 
which  he  would  be  subjected,  by  considering  his  property  as  fiied 
and  bound  by  the  terms  of  his  agreement,  while  he  has  no  eS- 
cient  security  for  the  maintenance  of  his  rights.  This  Tiew  of 
the  subject  may  not  be  nnworthy  of  the  attention  of  a  court  of 
law :  tor  although  the  practice,  which  once  existed  from  an  anxiotj 
to  administer  substantial  justice  to  give  tbe  eflfect  of  equitable 
remedies  to  legal  proceedings,  has  been  for  veiy  adequate  reasoM 
abandcmed ;  there  can  be  no  reasonable  ground  of  objection  to  a 
court  of  law  taking  incidental  notice  of  the  jurisdiction  and  pro- 
ceedings of  courts  of  equity  with  a  view  to  ascertain  the  in- 
tention of  parties  in  deciding  npon  the  question  whether  a  givei 
instrument  shall  be  vegs^ied  as  an  executed  tide,  or  an  oe- 
cntory  contract 

In  a  recent  case  in  replevin  it 'appeared,  that  (b)  on  the  ISth  ct 
March  1819,  the  following  memorandum  of  agreement  was  entered 
into.  *'  Memorandum  of  agreement  between  A.  and  B.  A.  agrees  to 
let  on  lease  with  purchasing  clause  for  the  term  of  21  years  all  tfaat 
house  and  premises,  &;c.  entering  on  the  said  premises  by  the  said  B. 
any  time  on  or  before  the  1 1  th  day  of  February  1 890,  at  the  net  char 
rent  of  63/*  per  year;  and  to  keep  all  premises  in  as  good  repair 
as  when  taken  to,  (reasonable  wear  allowed)  paying  an  eniry  501. 
in  ready  cashy  and  the  rent  payable  quarterly.  The  term  for 
seven,  fourteen,  or  twenty-one  years,  which  term  B.  is  to  give  one 
dear  year's  notice,  before  the  expiration  of  either  of  tbe  shaft 
terms  for  years,  if  he  intends  to  leave ;  if  he  purchases  before  ex- 
piration of  the  term,  B.fto  pay  1000  guineas."  The  plaintiff 
paid  the  50/.  on  the  10th  of  February,  but  did  not  enter  till 
^ril.  In  March  preceding  a  lease  had  been  tendered  to  tbe 
defendant  to  execute,  which  he  refused  to  do  ;  saymg  he  coidd 
not  grant  one.  No  rent  had  been  paid.  Held  clearly  to  be  an 
agreement,  and  not  an  actual  demise. 

In  conclusion  it  should  be  observed,  that  agreements  for  l^Bses 
ought  never  to  be  relied  on,  since  it  has  been  jdetermined  that  tt^ 
trustee  of  a  term  to  satisfy  creditors  not  having  notice^  niaj 

(»)  Dunk  V.  Hunter^  5  B.  and  A.  St», 
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maintain  an  action  of  qectmeat  against  a  tenant  in  poflsoBsion 
under  a  preTious  agreement  (c)  So  if  a  tenant  continue  in 
posaemon  after  his  lease  is  expired,  pending  an  agreement  to 
renew,  he  is  nevertheless  a  tenant  by  sufferance  ouly,  and  may 
be  turned  out  without  notice,  (d) 


(0)  Goodtitle  d.  Bitwick  v.  Way,         (4  Doe  d.  HoUiagsworth  v.  Slen- 
I T.  a.  7S6.  BtH,  »  Bb|.  N.  P.  C.  71S. 


iost 
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CHAPTER  111. 


ON  THE  COMgTRUCTIOM  AND  EXECUTION  OF  LEASEP* 

BY  the  statute  of  fhiuds  (a)  it  has  been  enacted  that  all  Jeaaev^ 
estates,  interests  of  freehold  or  terms  for  years,  or  any  oncertaiit 
interest  in  any  knds,  tenements,  or  hereditaments,  made  by  liverj 
and  sebin  only,  or  by  parol  and  not  pat  into  writing,  and  signed  by 
the  parties  so  making  the  same,  or  their  agents  thereunto  lawfttUy 
authorised  by  writing,  shall  have  the  force  and  eifect  of  leases  or 
estates  at  will  only ;  and  shall  not  either  in  law  or  equity  be  deemed 
or  taken  to  have  any  other  or  greater  force  or  effect,  any  consider* 
ation  for  making  such  parol  leases  or  estates,  or  any  former  law  or 
tisage  to  the  contrary  notwithstanding.  The  second  section  of  the 
statute  makes  an  exception  in  fiivour  of  leases  not  exceeding  the 
term  of  three  years  from  the  making  thereof,  whereupon  the  rent 
reserved  to  the  landlord  during  such  term  shall  amount  ta 
two  third  parts  at  least  of  the  full  improved  value  of  the  thing 
demised. 

Upon  this  statute  it  may  be  remarked  that  what  was  considered 
a  tenancy  at  will  at  the  time  of  the  making  of  the  statute  is  now 
considered  to  enure  as  a  tenancy  from  year  to  year ;  parol  leases 
therefore,  which  are  not  saved  by  the  exception  of  the  second 
section,  will  notwithstanding  enure  as  tenancies  from  year  to 
year,  the  meaning  of  the  statute  being  only  that  they  should  not 
enure  as  terms,  (b)  On  the  same  principle,  although  a  parol  lease 
be  void  by  the  statute,  yet  in  other  respects  the  tenancy  will  be 
regulated  according  to  the  terms  of  the  lease :  it  has  been  deter- 

(«)  Stot  99  Ch.  II.  c.  3.  f .  1 .    Irish     De  Medina  v.  Poltoo,  1  Holt  N.  P.  C. 
Act,7W.  III.  e.  I8.S.1.  47. 

{h)  Clinton  V.  Blakty,  8  T.  R.  S. 
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mined,  therefore,  tbat  if  it  be  agreed  that  the  tenant  ghall  quit  At= 
Candleimas,  the  landlord  cannot  determine  his  tenancy  before;  (e)'- 
It  seems  also  to  follow  that  a  lease  for  three  jearsy  to  commence' 
irt  JiUurOy  must  be  in  writing  in  order  to  be  valid  as  a  term ;  {d) 
becaase  the  time  of  making  a  parol  lease  must  be  understood  to- 
be  the  time  of  the  agreement.  If  the  lease  therefore  is  for  more 
than  three  years  from  that  time,  it  must  be  in  writing  according 
to  the  strict  letter  of  that  statute.  Parol  leases,  ho  weyer^  td  begiir 
injiiiuroy  if  for  a  less  term  than  three  years  from  the  making,  may* 
be  good.  Those  which  are  to  be  executed  within  one  year  from 
the  making  are  not  within  either  the  present  section,  or  the 
fourth  section  of  the  statute ;  those  which  are  not  to  be  performed* 
within  the  year,  although  they  are  voidable  before  entry,  as  being: 
merely  executory  agreements,  are  good  after  possession  taken  on« 
the  ground  of  part  execution,  (e) 

In  the  case  of  Roe  d.  Bree  v.  Lees,  (/)  Mr.  Serjeant  HIU  is 
reported  to  have  contended  that,  in  spite  of  this  statute,  by  the 
common  law  where  a  iarm  lies  in  open  fields,  one  of  which  is  fill- 
lowed  every  year,  and  a  tenant  takes  the  fiirm  generally,  he  is 
tenant  for  three  years ;  and  if  he  hold  over,  that  he  is  tenant  for 
other  three  years.  Sdly,  that  where  part  of  a  farm  is  inclosed,  and  • 
part  common  field  land,  and  the  whole  is  let  at  the  same  time  and' 
at  the  same  rent,  the  common  field  land  shall  draw  to  it  the  in- 
closed part;  and  as  it  would  be  unjust  to  turn  the  tenant  out  of 
the  common  field  land  before  the  round  of  husbandry  is  complete, 
be  shall  keep  the  inclosures  also;  and  a  case  was  cited  to  that' 
effect :  but  the  court  inclined  against  this  doctrine.  In  the  prin- 
cipal case  the  inclosed  part  formed  the  bulk  of.  the  premises ;  and 
since  that  was  the  case  De  Grey,  C.  J»  said,  he  did-  not  hesitate  to 
declare  that  the  doctrine  maintained  by  Serjeant  Hill  was  not  pert 
of  the  common  law*  All  leases  for  uncertain  terms  virere  prima 
fade  leases  at  will ;  it  was  the  reservation  of  annual  rents  which 
turned  them  into  leases  from  year  to  year-  It  was  possible,  he 
observed,  that  circumstances  might  make  it  a  lease  for  a  longer 
term ;  as  where  the  crop  (as  of  liquorice,  madder,  &c.)  does  not 

(c)  Doe  d.  Rigge  v.  Bell,  5  T.  R.  (lO  Bawlins  v.  Tiiraer*  1  Ld«  B«|m. 

471.  Doed.  Collins  V.  Welter,?  T.R.  736. 

47S.  Roe  d.  Jordan  v.  Ward,  1  H.  Bl.  (e)  See  ante,  271. 
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09«M  lo  penfetitosiriUiui  tlpe  year ;  wd  kemndd  Mt  say  thut  liie 
Wtqw  off  tli^  ^romA  or  tbe  cowaa  oP  ballMaiidy  wght  m»t 
dMMTv^  to  bo  considerad  when  «ich  o  oaie  came  iiakodly  befiire 
dio^otupt  A»(oac«9lpvi  ofthtekiod  it  waanolstatoAtobo  iaii^ci" 
BOiial  I  neilber  wan  U  likely  to  b0  ao^  te  tfoeh  takings  vara  com- 
panliv^jr  of  nodero  data.    Mr.  J.  Blaebaloaa  adde^  tibfe  whem 
H  eaaa  off  laavo  fammoa  field  H^A  occorrec^  if  nvj^  bo  ararth 
viola  to  oonsidaff  if  the  OMirsa  of  hasbaadry  diMlik  gofar*  Uto- 
doaatioB  off  the  baaa  ^r-bllt  hav  €ama  it  tbat  in  all  tba  a^spaio  tii# 
haaks  firoai  tiie  tioio  of  Hemry  tba  Bightbi  vhan  ioelasttrta  w^ir^ 
liMle  kiiow%  to  the  piaseat  tioM^  snsh  takinga  ware  detaraNaodI 
aidjf  to  ba  frt  ana  jiear  ?    Aad  where  tbe  eaarse  off  basbaadty  is 
ilPt  finished  uadar  fear  years,  as  xn  Berksbva  tad  otha»  rids^ 
aaaajrisii,  baiw  aa»  a  general  parol  taking  be  coBstaaad  a  lease  far- 
feor  years  consistently  with  the  statate  af  fsaoids  ? 
;  WMi  vafiMoee  to  tbe  ahaansatioaa  of  I4pr4  Keayoo  in  Glaytaia 
Vk  Bkkey  baforo  «itad,  (g)  Sir  W.  D.  Kvans  obscwv^  Itwaidd^ 
have  baeob  a  more  acpurate  at^tetowt  to  haTo  saM  tha*  an.  ^graa* 
neat  whicb  waa  faraieriy  held  to  tonatitale  only  a  tooans^  aff  will 
bad  sinoa  been  aonstrued  to  amomiA  to  a  tenancy  finooi  year  to  year; 
bata<;iia  i4  woidd  baae  indicated  tba  diifeaeiioa  between  aoastroiBg 
tba  acto  and  iateaiioas  of  the  paatie%  and  conlroaling  the  antbo* 
rity  af  the  legidatare.    Some  aety  strong  obsav? atioas^  he  adUs^ 
ana  BMida  upon  tbe  asnanption  of  anthority  inTolfad  ia  the  above 
AjsaMsn  I7  Mt*  VatUns  in  bis  learned  Treatisa  on  Conv^aacii^ 
Tbalato  BditoBSof  that  woric  obserre,  that  Aograunds  of  tfie 
daterinniation  appear  to  be  that  the  object  of  the  stotnte  was  pria> 
dpally  to  laadf v  invalid  aay  parol  agrsamient  for  a  larger  term 
tha»  linraa  years  s  and  as  the  constroatifa  tenancy  firom  year  to 
yaai^  aiisiag  fbaai  the  meie  possession  at  an  annual  sent  was  net 
than  aftaUisbed,  it  aonld  only  refer  to  a  tenancy  at  will,  when  it 
aaaidad  the  agreanen*  between  tbe  parties »  but  after  tbe  tenancy 
fran^jmur  to  year  was  raised  by  impUcatien  of  law  firom  the  acts 
of  tiw  parties^  Ae  coorte  did  not  feel  that  they  violated  the  inton- 
tlaA  of  tbe  statute  by  giving  the  same  e0ect  to  the  possesaioa  and 
payment  of  rent  by  a  person  who  entered  under  a  parol  lease  void 
by  tte  slatatei  which  they  would  have  done  bad  the  same  cireum- 

(S)  PP*  S82i  883. 
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«taiioes  6ccnrteA  uiiboDhecteA  ivifh  stieh  ptfrol  lease:;  ftnd  ^tt^ 
therefore  i^  ibeimelves  bound  by  the  prior  decisiohs  to  pdl  ibb 
'Miiae  eonstniGtiofi  njMm  those  tircbimtanoes,  as  evidefids  to  iflffthr 
an  agreeoient  for  a  lenaUcy  from  year  to  year,  notwithstanditig 
the  agreement  between  the  parties  ;  in  consequence  of  which  the 
I'Statute  covld  «ot  be  taken  into  consideration.  They  did  not,  there- 
fore, gife  any  effect  to  a  parol  lease,  which  the  statute  hCid  roadis 
noH :  but  merely  presumed  consistently  with  their  decisions  iti 
other  casbs,  an  agreement  ibr  a  different  kind  of  tenancy  when  the 
fiicts  of  the  ease  would  admit  that  construction*  It  wouM  'seem, 
therefore,  in  conformity  with  these  principles,  that  they  would 
^construe  a  possesaion  taken  under  a  parol  lease  void  by  the  ite- 
.  tute  as  a  strict  tenancy  at  will,  where  no  act  is  done  by  the  lessftfy 
by  acceptance  of  rent  or  otherwise,  to  raise  by  implieatien  it 
tenancy  from  year  to  year.  Sir  W.  D.  Eimns,  however,  eiflef  • 
tains  eoBsideraUe  doubts  whether  the  eourls  wooM  act  upon  the 
^isttnction  just  feferrad  to ;  and  certainly  Lord  S^enyon  dhies  not 
in  his  opinion  profess  to  proceed  upon  any  such  ground,  but  upoli 
theactoal  construction  to  be  gii^n  lo  ^le  words  of  the  aCMalo 
itselC  It  b  proper,  however,  to  notice  that  Lord  SUenborough, 
C  J.,  in  a  oase  (A)  in  which  the  decision  in  Clayton  i^.  BMkey 
was  referred  to,  observed  that  the  rent  had  been  received,  Whieh 
raised  an  implied  tenancy  from  year  to  year,  thoagh  die  te« 
nant  had  been  let  in  under  an  invalid  lease.  Bat  this  observ- 
.ation  was  entirely  collateral  to  the  principal  point  in  that 
case.  It  is  true,  continues  Sir  W.  D.  Evans,  Seating  the  subjeet 
as  matter  of  reasoning  (for  I  doubt  whether  for  any  praotical  pUf- 
pose  it  would  be  possible  to  shake  a  decision,  which  ins  art  least 
the  benefit  of  convenience,)  that  the  statute  does  not  profesafo 
render  the  act  of  the  parties  null  and  void,  but  only  to  qualify  and 
restrain  it,  reducing  the  effect  of  such  act  to  the  er^tion  ef  an 
estate,  whidi  was  at  the  time  of  general  occurreaee,  aadattended 
with  several  importaat  legal  incidents ;  and  wbieh,  althMgh  now 
fallen  into  comparative  disuse,  may  be  very  reasonably  eonelituled 
by  oxpress  agreement  betweea  the  parties;  dsfor  instance,  in  the 
case  of  a  gentleman  going  abrQad,and  letting  bia  house  at  an  inade* 
quate  rent,  upon  an  agreement  that  it  shall  be  restored  to  him  when* 
ever  his  own  convenience  requires  it.    But  tenancies  from  year  to 

(A)  nuBykr  a.  Wower  v.-BeMer»  8'BM14». 
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year  bj express  agreament  were  by  no  meane  unfrequent  at  the  tine 
gtfmmng  tbe  statute  of  frattds.  Tbey  were  eTidenUy  the  subject  of 
judicial  diaciUBion  on  iocidental  points  in  tbe  reign  of  William,  (0 
and  fure  referred  to  as  familiarly  known  at  a  moch  earlier  period.( jr) 
Tbe  subsequent  alteration  bas  not  consisted  in  the  iDtroductioB 
of  sacb  estates :  but  in  inferring  an  intention  of  the  parties  that 
tbey  should  be  actually  created  under  circumstances  under  which 
no  sucb  inference  would  have  been  formerly  made  ;  and  probably 
some  confusion  has  arisen  from  not  properly  adverting  to  the  dis- 
tinctions  between  fact  and  law.    If  the  point  had  come  formally 
before  any  court  in  tbe  shape  of  a  special  verdict ;  that  A.  by  parol 
agreed  to  demise  to  B.  for  seven  years ;  and  that  B.  bad  entered 
in  pursuance  of  sucb  agreement,  it  is  probable  that  the  direct  and 
literal  operation  of  tbe  statute  as  constituting  in  such  a  case  a  pro- 
per tenancy  at  will  would  have  prevailed  over  the  consideratioo 
that  a  tenancy  for  a  term  not  ezpreased,  at  an  annual  rent,  had 
been  in  recent  practice  generally  regarded  as  evidence  of  an  agree- 
ment between  tbe  parties  to  constitute  a  tenancy  from  year  to 
year.    It  is  observable^  that  in  an  earlier  ca8e(0  before  Lord 
Keoyon  it  was  taken  for  granted,  both  by  the  counsel  and  the 
court,'  that  a  tenant  under  a  parol  agreement  for  four  years  was 
pnly  tenant  at  will ;  and  tbe  ground  of  the  decision  against  the 
plaintiff  was  that  the  demise  in  the  ejectment  was  laid  at  an  earli^ 
day  than  the  demand  of  the  possession. 

licases  intended  to  be  rendered  null  and  void  by  the  first  section 
of  the  statute  of  frauds  are  the  same  as  those  which  come  within  the 
exception  of  tbe  second  section,  namely,  leases  upon  which  a  rent 
is  reserved.  If  no  rent  is  reserved,  or  no  rent  equal  to  two-thirds 
of  the  improved  value  of  the  land,  there,  although  tbe  possessory 
interest  contracted  for  be  for  a  portion  of  time  less  than  three 
years  from  tbe  making,  it  must  be  in  writing,  because  in  the  latter 
case  it  is  not  within  the  exception  of  the  second  section,  and  in 
the  former  if  the  consideration  be  paid  by  way  of  fine  the  contract 
assumes  a  diflerent  form,  and  is  in  the  nature  of  a  sale  of  an  interest 
inland  within  the  4th  sect,  of  the  same  statute,  which  extends  totals 
as  well  as  agreements  for  leases.    So  also  in  the  case  otCroBbj^* 


(0  nellasis  v.  Burbrick,  2  Salk.  t09.      30i . 
Stomfil  V.  Hicka,  8  Salk.  413.  (I)  Goodtitle  d.  Galloway  9.  H^r- 

(Ar)  Lady  Monta§^ae's  case,  Cro.  Jac.     bert,  4  T.  R.  680. 
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>  Wsdflworth  (fit)  the  piircbase  of  the  growing  crop  of  grate  io^ 
field,  although  it  gave  .the  posses^ioD  ooly  for  a  lioiited  purpo^ 
was  held  to  be  the  purchase  of  an  interest  in  the  land  within  this 
section  of  the  statute;  for  the  purchaser. was  entitled  to.  the.fuU 
enjoyment  of  the  crop  growing  on  the  land,  during  the  proper 
period  of  its  growth ;  and  he  might,  in  respect  of  such  exclu* 
eive  right,  maintain  any  possessory  action  against  persons  doing 
acts  in  violation  of  it ;  it  was  consequently  voidable  by  parol  notice 
from  the  owner  before  any  part  execution,  if  not  reduced  into  writ* 
ing*  (ft)  So.  of  growing  turnips,  their  maturity  not  being  stated,  (o) 
On  the  same  principle  an  agreement  in  writing  for  the  sale  of  nil 
the  hops  .which  should  be  growing  on  a  certain  number  of  acres 
of  lands,  to  be  delivered  in  pockets  at  a  certain  place,  was  held 
not  to  be  within  the  exception  of  the  stamp  act»  83  Geo.  III.  c«59« 
«s  the  sale  of  goods,  wares,  and  merchandise,  (p)  This  agreeoient 
was  something  more  than  a  contract  to  deliver  goods,  wares,  and 
merchandise,  at  a  future  time ;  it  gave  the  vendee  an  interest  in  the 
whole  produce  of  that  part  of  the  vendor's  ground  which  ooiji- 
sisted  of  hop  grounds.  If  the  vendor  had  grubbed  up  his  hops,  or 
refused  to  gather  or  dry  them,  it  would  have  been  a  breach  of  the 
contract.  But  where  (;)  the  owner  of  a  close  cropped  with  pot9« 
^oes  made  «  contract  on  the  twenty-first  of  November  whei^  all 
vegetation  may  be  supposed  to  have  ceased  altogether,  to  sell  thepi 
at  so  much  a  sack,  the  vendee  to  get  them  out  immediately,  this 
was  held  not  within  the  fourth  section  of  the  statute :  for  it  is  no 
contract  for  any  interest  in  land,  but  the  land  is  merely  a  war^- 
lioose  for  the  potatoes  till  they  are  removed,  by  the  vendee. 

One  case,  (r)  however,  seems  to  have  been  decided  on  a  differ- 
ent principle,  where  it  appeared  that  the  plaintiff  being  possessed 
of  certain  pieces  of  fen  land,  which  he  was  desirous  of  bringii^ 
into  cidtivatioo,  made  a  pavol  agreement  to  let  them  to  the  de- 
fendant without  rent,  who  Was  to  plow,  dress,  and  sow  .them  for 
4wo  successive  crops,  and  in  lieu  of  rent  to  allow  the  plaintiff 

(»)  S  Bast  608.  and  P.  458. 

(»)  Co.  Lift  4  b.    Fitzh.  Trespass  (q)  Parker  v.  Staniland,    1 1  taStf 

49.     Bro.  Trespass  87S.     Wilson  v.  308.    Warwick  v.  Bruce,  8  M.  And  %. 

Mackreth,  9  Burr.  188S.  805. 

(•)  Bmmersoa  v.  Heelis»  8  Taunt  (r)  Poulter  v.  Killingfareck,  1  Bos. 

as.  and  iP.  387. 

if)  Waddii|gloB.».,BrisloWt  8  Bos. 
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a  nUMtty  of  tbd  arofm ;  tke  fetn  of  Mtion  being 
iM9ii^pvtl,  it  appeared  timt,  wliile  the  crops  of  tiie  second 
ifen  on  tlie  i^ind,  an  appimiseaient  had  been  talm  for  boA 
paitiebi  and  the  valne  asceilahied.  Eyi^y  C.  J.  said  that  the  eiv- 
camitanee  of  the  appraieetoent  put  an  end  to  (he  case ;  far  tibe 
-epeeial  agreement  Wk%  executed  bj  the  appraisement  ThB  ap- 
praisement amounted  to  clear  proof  that  the  pfaiintiff  sold  wkat  die 
defendant  admitted  to  be  his;  and  the  price  bensg  ascertained 
brought  this  to  tiie  case  of  goods  sold  and  ddiivered. 

Collateral  agreements  are  not  within  die  statats:  tfaerefiaie 
where<t)  the  lessee  of  a  house  and  his  partner  in  trade  agreed  to 
pay  the  lessor  annaally  during  the  rest  of  the  term  IM.  per  ceMT. 
lor  the  use  of  eertm  buildingti  if  the  lessor  would  erect  tlie»; 
it  was  held  that  it  need  not  be  in  writing.  The  original  feme  atUl 
existed ;  and  this  new  contract  wsb  held  to  be  no  demise  of  dse 
pimnises :  only  the  original  rent  coidd  be  distmined  br^  because 
this  was  only  a  collateral  agreement  to  pay  so  much  more  darings 
Ae  term,  in  consideration  of  the  proposed  expeoditove.  Tim 
eourt  however  thought  that,  although  the  fessee's  partner  quitted 
Ae  premisesi  the  landlord  w«  bound  by  the  agreement  durii% 
'Ae  tenn« 

A  mere  easement  in  lands  and  tenements  is  not  an  intereet  iti 
land  within  the  statute,  ikgreeoents,  theralbre^  far  the  liberty  of 
using  a  way  over  another's  field,  or  for  stacking  hay  or  com  on 
his  close,  (I)  or  lor  nailing  the  framework  of  a  Ayligbt  against 
his  wall,  (d)  are  good  without  writing* 

Where  the  wife,  executrix  of  her  husband,  promised  by  parol  to 
pay  the  arrears  of  rent  due  at  bis  death,  and  also  the  fufther  sum 
of  S60/..  in  consideration  of  permission  to  enjoy  till  Lady-day: 
this  was  held  to  be  an  entire  agreement ;  and  the  parol  proaiise  to 
pay  the  debt  of  her  husband,  being  void  by  that  part  of  the  fburlli 
section  of  the  statute  of  frauds  which  enads  that  no  action  shall 
be  brought  to  charge  any  executor  or  administrator  upon  any 
special  promise  to  answer  damages  out  of  his  own  estate,  without 
a  writing  to  that  effect,  the  other  part,  although  not  strictly 
within  the  statute,  was  void  also.    The  action  was  brought  fer 

(«)  Holiy  V.  Resbuck,   7  Tsaat        (v)  Winter  r.BrockwBH»Sli«^10. 
157.  n.  ft.    Webbr.Fktenio8ler»PftIm.i1. 

(0  Wood  V.  Lftkc,  Ssy.  9.  *  9es  Ffani.  Itr,  4SS,  4ii  edil; 
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boA  auoia ;  and,  thereforei  the  coart  could  not  hold  otherwise 
without  aTuriance  from  the  promise,  (u) 

In  parol  leases  the  terms  cannot  necessarily  be  so  precise  as  in 
those  made  in  writing:  but  the  principal  features  of  a  lease^such  c^s 
the  term,  the  rent  and  the  commencement,  must  be  explicitly  ascer- 
tained by  the  parties.  Further  than  this  nothing  but  delivery  or 
waiver  of  the  possession  is  necessary  to  the  completion  of  the  con- 
tract If,  however,  a  tenant  verbally  agree  to  hqld  over  after  the 
expiration  of  a  written  lease,  nothing  more  being  expressed,  he  is 
presumed  to  hold  under  the  covenants  of  the  former  lease  as  far  as 
they  are  applicable  to  his  present  situation,  (v)  But  a  parol  agree- 
ment to  hold  over  will  not  discharge  a  covenant  in  a  lease  to  deliver 
«p  the  premises  at  the  end  of  a  term,  because  that  would  operate 
as  a  parol  release  of  an  instrument  under  seal,  (x) 

The  preceding  remarks  must  be  understood  only  of  corporeal 
Iwreditaments,  which  were  said  at  the  common  law  to  lie  in 
livery ;  because,  the  common  law  mode  of  transfer  being  by  some 
notorious  and  public  act,  such  as  delivery  of  seisin,  a  writing  was 
coflsidered  not  essential  to  the  conveyance.  Incorporeal  beredita- 
inents,  also,  may  pass  without  writing  as  appendant  or  annexed  to 
things  corporeal,  as  advowsons  appendant  to  a  manor  and  tithes 
with  a  rectory :  but,  in  general,  incorporeal  hereditaments  in  gross 
cannot  be  transferred  without  a  deed.  They  are  said  to  lie  in  grant ; 
and  in  most  cases  a  deed  seems  to  be  essential  to  the  lease  of  them.(y) 
Tithes  seem  to  have  been  considered  an  exception  to  the  rule  in  some 
cases.  A  parol  agreement  between  a  parson  and  his  parishioner, 
lor  instance,  for  a  retainer  of  tithes  seems  to  be  good  for  one  year : 
but  then  it  seems  that  the  corn  or  other  titheable  matter,  the  subject 
of  the  agreement,  should  be  in  esse;  in  which  case  the  agreement 
rather  resembles  the  sale  of  a  chattel  in  esse,  (s) 

(«)  Lord  Lexington    v.   Clark,   8  Sndl  v.  Bennett,  Oodb.  S8S.    Palm. 

Ventr.  293,  377.    Snmirt  case,  Noy.  181.     Bugg 

(r)  Digby  v.  Atkinson,  4  Ctanflb.  v.  Woodward,  Cro.   Siiz.  18S.  849. 

t75.  Hawkes  v.  Bray  field,  Cro.  Jac.  1S7. 


(jr)  Man  0.  Rainsborongh,  8  Keb.      Swadling   v.    Piers,  Cro.    Jac.  61S» 
Per  Windham,  J.  Anon.  8  Brownl.  87.    Rex  v.  Fair^ 


(y)  Rolls  0.  Boolting,  Cro.  Jac.  SSO.     dough,  S  Mod.  68.  See  alsoHonicomli 
The  King  0.  Bllis,  S  Price  Bxcb.  Rep.     v*  Swete,  Cro.  Jac.  668.    Barnard  v. 

Evans,  I  Lct.  84.    Wellodi's  ca$e»  8 


f 


(s)  CompL  ineamb.  337,  ei  teq,     Leon.  78.    Chavo  v,  Calmtl,  3Buffr» 
BsUamy  and  Balthorp'f  case,  Godb.S74.      1873. 
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With  respect  to  cominon  law  leases  of  copyhold  land  it  is  inr' 
material,  with  respect  to  their  causing  forfeiture,  whether  thej  ue 
by  parol  or  in  writing:  they  will  equally  cause  a  foHhlturejifi 
common  law  interest  actually  passes,  (a) 

No  particular  mode  of  assurance  then  is  requisite  to  isalBe  a 
contract  valid  as  a  demise :  the  statute  of  frauds  has  only  proficM 
that  in  certain  cases  the  lease  shall  be  in  writing ;  (b)  a  deed, 
therefore,  is  not  necessaryi  except  where  the  nature  of  the  svbfeet 
does  not  admit  of  any  other  mode  of  tranter.  Such  estatei  vt 
accordingly  created  by  will  in  many  cases;  and  the  rent  reeerioi 
upon  them  will  be  payable  on  the  ground  of  contract  to  cotsplj 
with  the  intention  of  the  testator,  (c) 

It  must,  however,  be  recollected  that  all  leases  by  the  kii^ 
must  be  by  letters  patent ;  and  no  grant  can  be  made  to  bim  ex* 
cept  by  matter  of  record,  or  by  deed  recorded,  (rf)    So  alf  !ei» 
to  which  corporations  aggregate  are  parties  most  be  by  deed; 
because  they  cannot  grant  except  under  their  common  seal,  or 
take  without  deed.    On  this  principle  it  was  held,  that  where* 
corporation  leased,  by  a  verbal  agreement,  the  tolls  of  a  marked 
which  amounted  to  more  than  10/.  a  year,  the  lessee  gained ne 
settlement,  because  no  interest  could  pass  from  a  corporatioo  ex* 
cept  under  their  common  seal :  the  pauper  had  merely  a  licence  to 
collect.  The  principle  of  this  case,  however,  as  far  as  respectstlie 
law  of  settlement,  appears  to  be  overruled  by  the  later  case  of  toe 
King  V.  All  Saints  Derby,  (e)    In  that  case  a  pauper  by  order  of 
a  corporation  at  a  common-hall  was  allowed  the  liberty  of  takios 
sand  and  gravel  from  the  bed  of  a  river,  to  the  soil  of  which  w 
corporation  were  entitled,  with  a  condition  that  he  should  ^IHo^^ 
inhabitants  of  the  town  at  a  certain  rate.  This  was  held  a  tenemeD^ 
withintheacts,  fortbe  purpose ofgaining a  settlement.  Itwas,lK)*' 
ever,  admitted  that  a  corporation  could  not  demise  without  deea* 
and  Lord  Ellcnborough,  C.J.  said,  that  although  he  shoaldSna 
a  difficulty  if  the  question  turned  on  the  demise;  yet,  io  poiot<) 
pernancy  and  enjoyment,  it  mu^$t  be  considered  a  tenement,  becav 
the  pauper  had  been  in  exclusive  occupation  with  permi^^^^ 
the  corporation. 

(a)  Saverne  v.  Smith,  Cro.   Car.    .  (e)  8  Bendl.  34. 

Hedd  V.   Chalener,  Cro.   Eliz.    149.  (d)  Dimock's  case,  Une,  SI* 

Jackman  v,  Hoddesdoa,  Cro.  Eliz.  35 1 .  160.    Lane*8Xase,  2  Btp*  '^* 

(*)  Farmer  r.  Rogers,  2  Wils.  26.  (r)  5  M.  &  S.  90. 
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A  corporation,  indeed,  may  do  an  act  of  record  without  their 
oomrnpn  seal,  because  the  records  operate  by  estoppel :  but  acts 
in  pais  done  by  them  without  deed,  have  no  such  effect,  (f) 

In  actions  of  ejectment  it  is  usual  and  proper  to  allege  the 
demise  of  a  corporation  to  be  by  deed,  and  under  seal ;  yet^  if  it 
be  not  so  set  forth,  it  will  be  so  intended  after  verdict ;  (g)  and, 
although  it  should  be  so  alleged,  it  need  not  be  proved  in  evidence 
more  than  in  any  other  case.  (A) 

Before  the  statute  of  frauds,  lands  in  JLiondon  might  have  been  bar- 
gained and  sold  by  word  of  mouth,  without  any  writing :  but  since. 
the  city  of  London  is  not  excepted  by  that  statute,  the  citizens 
must  now  bargain  and  sell  land  by  deed  like  other  people,  (i) 


t.  From  the  reign  of  Edward  the  Sixth  to  the  end  of  the  reign  of 
James  the  First  many  decisions  will  be  found  relating  to  the 
grants  of  corporations,  turning  on  very  nice  pointp,  as  to  the  name 
or  title  which  they  assumed  in  making  such  grants ;  and  many 
grants  were  avoided  by  very  trifling  distinctions :  but  a  greater 
liberality  prevails  in  modem  times.  It  has  been  accordingly  held, 
that  where  a  corporation  in  a  deed  of  grant  is  not  described  pre- 
cisely by  the  name  by  which  they  were  incorporated,  it  is  open  io 
the  judges  to  inquire  whether  the  corporation  in  the  letters 
patent,  constituting  it  a  corporate  body,  is  the  same  corporation  as 
that  described  in  the  deed ;  and  if  the  deed  should  be  found  to  be 
sealed  with  the  seal  of  the  same  corporation,  it  ought  to  be  consi- 
dered good  and  valid.  (J)  The  omission  of  the  founder^s  name 
was  formerly  thought  of  some  importance :  but  it  appears  now  to 
be  immaterial,  (k) 

Lord  Coke  says,  that  the  parishioners,  or  inhabitantF,  or  probi 
homines  of  Dale,  or  churchwardens,  are  not  capable  of  purchasing 
lands  by  that  name ;  but  goods  they  are  :  but  in  ancient  times,  he 
adds,  such  grants  were  allowed.  (/}     Mr.  Hargrove,  however,  in 


(/)  The  Mayor  of  Tbetford*s  case, 
1  Salk.  198. 

(f  )  Patrick  v.  Balls,  Carth.  390. 

(h)  Farley  d.  Coqwration  of  Canter- 
bury «.  Wood,  1  Esp.  N.  P.  C.  197. 
Roe  d.  Henderson  V.Clarke.  Peake*s 
N.  F.C.  4.    Co.  Uit  970.  b.  n.  1 . 

(0  Prest  Shep.  T.  fiSt.  u.  9. 

(J)  Ptr  Gibbf,  C.  J.  hi  Croydon 


Hospital  V  Farley,  6  Taunt  467.  Tho 
Mayor  of  Carlisle  r.  Blamire,  8  East 
493. 

(k)  Sherbom  v,  Lewis.  •  Gouldsb. 
ISO.  King's  Lynn  case,  10  Rep.  ISS  b. 
Hay  ward  v.  Fulcber,  W.  Jon.  156.  3 
Salk.  lOS. 

(/)  Co.  Lia  3.  a.  Finch*s  Uw,  8to. 
178.  Keilw.  3e.  a. 
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a  note  to  tdis  patsage,  has  cited  Dy.  100.;  the  case  of  a  g;raiitbf 
Ae  crown  probis  kamhdbus  de  IdingtOD^  Tendering  rent.  80 
where  Queen  Elizabeth  made  a  lease  to  the  men  of  Chesterfield  kf 
the  name  of  the  aldermen  of  Chesterfield ;  although  it  was  held 
that  they  had  no  capacity  to  grant,  yet  it  was  admitted  thst  by 
the  grant  of  the  Queen  they  had  a  capacity  to  take,  (m)  It  is  ob* 
servable  however,  that  both  these  cases  are  grants  from  the  crown. 

By  the  stat  9  Geo.  I.  c.  7.  churchwardens  are  enabled  to  pur* 
cimse  a  workhouse  for  the  poor;  and  by  custom  in  someplaee^ 
as  in  London,  the  parson  and  churchwardens  are  a  corpon- 
tion  to  purchase  land,  and  in  pleading  it  should  be  so  alleged.  («) 

A  dean  and  chapter,  or  the  warden  and  fellows  of  a  college,  my 
grantor  lease  by  the  names  of  dean  and  chapter,  or  master  and  M- 
lows,  without  shewing  their  names  an  individuals 3  but  parsons  sod 
vicars,and  all  sole  corporations,  should  use  their  names  of  baptisiD.(o) 


II.  Recitals  in  leases  by  common  parties  are  not  of  much  import- 
ance, because  although  there  should  be  a  misreciCal  of  a  prior 
lease,  or  the  recital  of  a  lease  not  in  existence,  the  lease  wooU 
notwithstanding  be  construed  according  to  the  intention,  and  tab 
effect  with  a  saving  of  the  rights  of  third  parties :  but  in  letters 
patent,  whether  relating  to  counties  palatine  or  to  crown  lao^ 
properly  so  called,  a  correct  recital  is  of  the  essence  of  the  grao'* 
An  error  there  will  vitiate  the  whole :  neither  can  it  be  aided  bf 
the  words  '*  ex  cerid  sdentid^  mero  moiUj  et  speciaU  gratidy*  fi>f 
these  words  merely  imply  that  the  grant  is  voluntary,  and  do  oot 
refer  to  the  certainty  of  the  thing  granted,  (p)  In  Godfiej  ^ 
Sparrow,  (q)  indeed,  an  incorrectness  as  to  the  recital  of  a  pisce 
was  held  to  be  immaterial :  but  in  that  case  the  jury  found  spe 
cially  by  their  verdict,  that  the  place  in  the  recital  was  ideoticsli/ 
the  same  as  that  purported  to  be  granted. 

In  Bozon*8  ca8e,(r)  the  following  distinctions  were  takes  as 
to  the  efiectof  a  clause  of  iron  obstante  in  the  king's  grants.  W*^ 

(«)  The  case  of  the  Aldermen  of  Sparrow,  1  Roll.  Rep.  SS.  Sav^a'* 

Chesterfield,  Cro.  Eiia.  S&.  .  Rest,  Une,  lOS.   Apricc  «•  ^J^ 

(«) V.  Sherloek,  3  Keb.  SI  1.  Hardr.  498.  The  Kiog  9.  Cbrto  > 

(^  Newton  «.  Travers,  8  SaUi.  lOS.  Freem.  178.  I  And.  91. 

(#)  Swift  V.  Heirs,  March,  SI.  Wing  (f )  1  RoU.  Rep.  tS. 

9.  Barns,  Cro.  Rlis.  SSI.  Chamheis  (r)  4  Rep.  S4^  The  AXbon^ej-p^ 

V.  Mason,  Telr.  48.  47.  Godfrey  «.  a.  Baagals^  flardr.  8SI. 
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tbc  king  by  the  commoD  law  cannot  in  any  manner  make  a  gmnt, 
tbere  a  tu}n  obsUmU  of  the  common  bw  will  not  make  the  graal 

•  

good  against  the  reason  of  the  common  law.  So  where  tibs  words 
are  not  sufficient  ex  vi  termini  to  pass  the  thing  granted^  there 
mlso  a  non  obttatUe  will  not  serve :  but  where  the  king  may  law- 
fully grant,  but  the  common  law  requires  that  he  be  so  instructed 
that  be  be  not  deceived,  there  a  nonobsUmie  supplies  it,  and  makes 
it  good*  To  these  distinctions  it  may  be  remarked  in  addition, 
that  by  the  stat  i  W.  and  M.  aess.  8.  c.  8.  sect.  18.,  it  has  been 
declared,  that  all  dispensations  by  non  obtkmU  of  any  statute  are 
void,  unless  provided  for  by  the  statute  itself. 

In  common  leases  recitals  do  not  often  occur :  but  fidiMeie  the 
parties  grant  in  respect  of  different  interests,  it  is  conveaieiU  that 
the  nature  of  such  interests  should  be  explained  by  reoitels.  la 
boildjng  leases  and  other  grants  for  long  terras,  which  partake 
more  of  the  nature  of  a  purchase  of  a  permanent  interest  in  the 
estate,  than  of  a  mere  contract  for  the  occupation,  the  same  pre- 
cautions are  requisite  with  respect  to  the  sufficiency  of  the  title; 
and  the  same  explanations  are  desirable  with  respect  to  the 
nature  of  the  estate,  from  which  the  interest  intended  to  be 
granted  is  derived,  as  in  cases  of  absolute  purchase. 


III.  Any  words  which  amount  to  a  grant,  may  be  used  asctperar 
tive  words  of  demise.  The  words  ^'  demise,  grant,  betake,  and  to 
fcrm  let,"  are  mentioned  by  Lord  Coke  as  the  most  apt  and 
fDonvenient  words :  (s)  but  there  are  many  others  whidi  are 
equally  proper  for  that  purpose.  (0  So  although  ^'  feojfaxff^  was 
formerly  considered  essential  to  a  feoffment ;  yet  it  has  been  long 
ago  held,  that  ^^  iedi  e%  eoneem  "  in  a  deed  may  be  tidien  as  a 
feoffment,  if  accopipanied  by  livery  of  seisin,  (u) 

In  the.  case  of  a  lease  under  the  exchequer  seal,  the  words 
^ sdatis  quod  noi  commisrinuu  cuitodiamy^  of  certain  lands  to 
certain  persons  for  years,  have  been  cimsidered  sufficient,  as 
warranted  by  the  practice  of  the  court  of  exchequer,  of  which  all 
others  are  bound  to  take  notice;  and  the  lessee  may  plead  it  as  a 
demise,  (ar) 

If  a  lease  be  made  by  the  words  '^  grant,  demise,  baigaia  and 

(f)Co.  Liu.  46.  b.  SOl.b.  4 lost.         («i)6Qdb.  12S. 
111.  (jr)  Bro.  Tit  Lease,  7 1.  Silep.  17. s. 

(f)fMod,t50.  Ha#dr.S40. 
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sell/^  or  by  the  words  <<  demide  and  grant^  in  consideration  of  a 
sum  of  money,  the  grantee  is  at  liberty  to  accept  the  coDveyaoee^ 
either  as  a  demise  at  the  common  law,  or  as  a  bargain  and 
sale,  (y)  But  since  it  has  been  said,  (s)  that  when  a  confeyanee 
may  take  efiect  either  at  the  common  law,  or  under  the  statntecif 
uses,  it  shall  operate  as  a  conveyance  at  tbe  common  hw,  ualea 
the  intention  of  the  parties  appears  to  the  contrary,  if  it  is  tbe 
intention  of  the  parties  that  it  should  operate  as  a  bargain  aod 
sale,  the  words  ^^  bargain  and  selF'  only  should  be  applied  io  tke 
transfer,  in  order  to  avoid  any  uncertainty  as  to  the  operation  of 
the  deed,  (a) 

No  underlease  or  derivative  contract,  where  the  lessor  has  odj 
an  estate  for  years,  can  take  efiect  by  bargain  and  sale,  becaoM 
the  statutes  (b)  require  a  seisin  to  serve  the  uses,  and  tbe  owner 
of  a  chattel  interest  can  only  have  the  possession  which  is  v/i^ 
sufficient  to  transfer  the  use  to  the  bargainee.  (O 


IV.  The  consideration  of  a  deed  is  a  matter  of  no  impoHaooe, 
except  so  far  as  it  respects  the  statutes  relating  to  voluntarj 
conveyances :  (d)  for  a  want  of  consideration  will  not  per  se  afoid 
a  deed.  And  in  conveyances  to  uses  which  do  not  operate  vj 
transmutation  of  possession,  such  as  bargains  and  aales  ^ 
covenants  to  Dtand  seised  to  uses,  in  which  a  consideratioB  tf 
requisite  to  raise  the  use,  although  no  consideration  be  ezpreei^ 
in  the  deed,  it  has  always  been  permitted  to  the  party  to  ebe' 
that  there  was  a  sufficient  consideration  for  that  purpose.  Son 
all  other  cases,  where  one  consideration  is  mentioned  io  a  deeo^ 
it  is  always  open  to  shew  that  there  was  a  different  one.  (c)  ^ 
if  a  lease  be  made  to  three  persons  parties  to  an  indenture,  and  tie 
consideration  be  stated  to  be  paid  only  by  one,  the  land  shall  a  " 
withstanding  pass  to  all :  for  it  must  be  intended  that  the  considera- 
tion was  paid  for  all,  in  order  that  the  land  should  pas^  ^^ 
according  to  the  intention  of  the  parties.  (/) 

(^)  Heyward'8  case,   8  Rep,  35.  vol.  40, 61. 
Fox's  case,  8  Rep.  93.  (i)  Stat.  18  Eliz.  c.  5.  Irish  Stii^ 

(»)  Hinde's  case,  4  Rep.  70.  Ch.  1.  sess. «.  c.  3.  s.  14.  S«»t  «7  ^ 

(«)  Barker  v.  Keate,  8  Mod.  858.  c4.  Stat.  10  Cb.  Lsess-^c^*^ 

Grey  v.BdwardSy  4Leon.  no.  3  and  4  W.  and  M.  c  14.  ^ 

(5)  Stat.  87  Hen.  Till.  c.  10.  Irish         (e)  Rex  v.  Scammoodefly  ^  V 

Stat.  10  Ch.  1.  sess.  8.  c.  1.  s.  1.  474. 

(c)  by.  360,  a.  Sanders  on  Uses,  2         (/)  8  Inst.  678. 
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The  terms  applied  to  voluntary  alienations  by  the  atatates  which 
bave  been  referred  to  are  ^^  feigned,  covinous,  and  fraudulent  :** 
but  it  has  been  long  since  determined  that  *^  fraudulent''  in  this 
^ense  has  a  much  more  extensive  signification  than  the  common 
acceptation  of  the  word.    Every  conveyance  which  may  be  con- 
sidered voluntary,  it  has  been  decided,  is  fraudulent,  because 
voluntary,  against  creditors  and  purchasers  for  valuable  considera- 
tion^ whether  with  or  without  notice,  by  force  of  these  statutes,  (g) 
Marriage  is  a  good  consideration,  as  we  have  before  observed,  if 
the  estate  is  made  previous  to  or  upon  the  celebration  of  it.    So 
also  where,  (A)  upon  and  before  marriage,  A.  promised  to  assure  to 
B.,  bis  intended  wife,  for  her  jointure  1000/.  per  mtittun,  his  estate 
being  then  worth  12,000/«  per  atmum,  and  B,  married  A.  before 
any  such  assurance  was  made,  and  afterwards  A.  by  deed  con- 
veyed lands  in  trust  for  his  wife  for  100  years  if  she  should  so 
long  live,  to  commence  after  his  death ;  and  it  was  indorsed  on 
the  deed  that  the  intent  was  that  when  there  should  be  a  jointure 
settled  according  to  the  first  agreement,  the  lease  should  be  void : 
the  court  held  that  this  lease  being  made  in  pursuance  of  the 
first  promise,  although  there  was  not  then  any  mention  of  a  lease 
to  be   made,  was   grounded  upon  a  good  consideration,  and 
therefore  not  fraudulent.    Upon  the  same  principle,  executory 
articles  made  previous  to  marriage  will  be  enforced  in  equity^ 
against  purchasers  for  valuable  consideration :  but  <  settlements 
after  marriage,  in  consideration  of  natural  love  and  affection,  on 
wife  or  children  are  merely  voluntary.  Any  consideration,  however, 
is  sufficient  to  raise  a  use  between  the  parties,  although,  as  against 
creditors  and  purchasers  for  valuable  consideration,  such  deeds 
may  be  impeached* 

By  the  3  and  4  W.  and  M.  c.  14.  s.  5.  the  heir  is  made  liable  for 
assets  by  descent,  which  he  may  have  aliened :  but  lands,  tene* 
ments,  and  hereditaments,  aliened  bona  fide  before  action  brought, 
are  not  liable  to  execution  for  specialty  debts. 

..  The  statutes  of  usury  will  avoid  deeds  made  in  evasion  of  them: 
bat  they  relate  rather  to  the  actual  nature  of  the  transaction,  than 
to  the  construction  of  the  instrument,  (t) 

(g)  Doe  d.  OUey  t;.  Manning,  9  Bast  454. 

59.  See  Pickstock  v.  Lyster,  3  M.  and  (0  Stat  18  Ann.  stat  S.  c.  IS.  Irish 

S.  371.  Stat  10  Car.  1.  st  9.  c.  9S. 

(A)  Griffin  V,  Stanhope,   Cro.  Jac. 
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T.  It  may  be  nseftil  in  this  place  to  insert  tiie  general  nrfes  of 
grant,  as  fer  as  tbey  relate  to  the  subject  matter  of  the  grant 

By  the  grant  of  land,  all  that  is  supra^  as  hoases,  frees,  fte.  sod 
all  that  is  infray  such  as  mines,  earth,  clay,  &c.  are  usually  uode^ 
stood  to  pass:  but  this  role  most  be  understood  with  some  qtn- 
lification,  when  applied  to  leases.    All  trees  which  may  be  called 
timber  trees  are  parcel  of  the  inheritance;  and  the  lessee  for  fife 
€T  years  has  only  a  limited  property  in  them,  which  extends  no 
fiirther  than  the  fruit,  shade,  and  loppings.    Such  property  abo 
ceases  immediately  they  are  severed  from  the  land ;  therefore,  if 
timber  trees  are  severed  by  accident  or  by  a  stranger,  the  knee 
has  no  right  to  an  action  de  bonis  asportatis  against  any  for  canj- 
ing  them  away;  for  his  property  in  them  is  gone  by  die  serer- 
ance.  (k)    He  is  entitled  indeed  to  cut  down  timber  sufficieat  ibr 
repairs;  but  it  is,  the  right  of  the  lessor  to  point  out  what  trees 
are  fit  for  cutting,  and  the  lessee  must  apply  such  specific  trees  io 
repairs ;  and  consequently  he  is  not  at  liberty  to  sell  them,  aad 
apply  the  produce  to  the  same  purpose.  (0    The  cuttin;  of 
timber  trees  on  any  other  pretext  is  waste,  and  will  subject  the 
lessee  to  certain  penalties  which  will  be  hereafter  mentioDed. 
But,  in  general,  all  other  wood  which  does  not  come  under  the 
denomination  of  timber,  and  all  underwood,  as  well  as  the  soti 
and  herbage  where  the  timber  trees  grow,  will  pass  to  flie  lessee^ 
without  any  special  words  of  grant,  to  be  used  by  him  for  bis  ova 
benefit  during  the  lease.    Neither  will  any  greater  interest  is 
the  land  be  transferred,  even  though  the  demise  should  be  rf 
the  land,  together  with  all  manner  of  timber  trees,  because  th^ 
lessee's  limited  interest  is  enough  to  satisfy  the  words,  and  the 
law  will  not  imply  any  thing  to  the  prejudice  of  the  inliern' 
ance.  (m) 

What  shall  be  considered  timber,  diflers  according  to  the 
custom  of  diffisrent  countries.  Oak,  elm,  and  ash,  are  most  com- 
monly so  considered.  By  the  custom  of  Bucks  beech  is  timber* 
and  whenever  the  custom  declares  any  sort  of  wood  to  be  timher, 
it  is  privileged  as  timber  according  to  the  rules  of  the  common  law- 
Cutting  down  decayed  timber  is  as  much  waste  as  cutting  down 

(k)  Evans  v.  Evans,  8  Campb.  401.  35.  b.  See  post  tbt  statutes  reliw( 

(Q  Lee  V.  Alston,    1  Ves.  J.  7S.  to  Ireland. 

Cower  o.  Eyre,  Coop.  Ob.  Ca.  154.  (m)  Dj.  374.  b.   Moor.  94*  ^^^ 

Godb.  38.  Maleverer  v,  Spinke,  Dy.  55. 
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My  otiitr,  aMmagh  dotardi,  if  severed  by  aooident,  af  by  a  tempeBf , 
belong  to  the  lessee.  («) 

In  most  connties  tenants  may  ent  all  trees,  whether  timber  or 
underwood,  which  liaTe  under  the  denomination  of  seasonable 
wood,  or  9jfha  casdua^  been  cut  within  twenty  years :  but  in  wood 
counties  seasonable  wood  may  l>e  cot  at  six  and  twenty,  e^ht  and 
twenty,  <Nr  thirty  years,  (o)  In  such  counties,  especially  in  Kent, 
they  are  in  the  habit  of  cutting  down  wood  as  underwood,  which, 
if  allowed  to  grow,  would  be  most  valuable  timber.  Such  wood 
is  also  sometimes  called  acre  wood,  and  no  waste  ie  committed  by 
cutting  them  at  seasonable  times,  (p) 

Hornbeam,  willows,  or  sallows,  which  never  can  become  timber, 
may  be  cut  at  any  age.  Blackthorn  and  whitethorn  seem  not  to 
be  particularly  privileged,  unless  they  are  very  ancient,  as  sixty 
or  one  hundred  years  old,  or  are  in  a  meadow  or  pasture  for  the 
shade  and  nurture  of  cattle.  (9)  So  it  is  no  waste  to  stub  up 
thorns  and  fume  in  a  meadow,  if  consistent  with  good  hue- 
bandry :  (r)  bat  although  the  lessee  may  cut  down  the  underwood 
of  haste,  willows,  and  thorns ;  yet  if  he  suffer  the  germins  to  be 
eaten  by  catde,  or  cut  at  unseasonable  times,  and  not  according  to 
the  custom  of  the  country,  or  if  he  dig  them  up  wantonly  by  the 
roots,  it  is  waste.  So  it  is  no  waste  to  cut  a  quickset  hedge,  but 
imther  good  husbandry,  because  it  will  grow  better:  but  to  stub 
it  up  is  destruction,  (s)  80  cutting  down  willows  on  the  bank  of 
a  river,  in  consequence  of  which  the  banks  fall  down,  and  tfie 
river  overflows  a  meadow,  is  waste.  (0  On  the  same  principle, 
although  the  lessee  has  a  special  interest  in  timber  trees,  so  as  to 
lop  or  shroud  them:  yet  it  is  waste  if  he  do  it  at  unseasonable 
times,  or  so  as  to  injure  the  tree  considered  as  timber. 

If  a  stranger  enters  and  cuts  them,  the  lessor  and,  lessee  have 
each  his  separate  action  of  trespass,  for  the  distinct  injury  done  to 
each.  If  the  lessor  cots  them,  the  lessee  may  have  his  action  of 
trsspess  against  him,  and  will  l>e  entitled  to  treble  damages  ;(m) 

(»)  See  S  Alk.  95.   Herl«kenden*s  (r)  Dy.  37.  a. 

case,  4  Rep.  63.  b.  («}  Gage  v.  Smith,  Oodb.  809. 

(•)  Ck>db.  4^  (I)  Stripping's  case,  WiDch.  15. 

if)  Brook  V.  Cobb,  S  Brownl.  150.  (»)  Lifford*8  case,  1 1  Rep.  4S.  Foe- 
See  ptet  45  Uw.  HI.  c.  3.  and  Ford  9.  ler  v.  Spooner,  Cro.  Blis.  18.  SasMiel 
Raester,4M.andS.  130.  «.  Jobason,  Dy.  S5.  a.     Talhet  r. 

(f)  Dy.  35.  b.  in  marg.  pi.  S3.  Meyle  Woodhousc,  S  Lutw.  1480. 
ff.  Mayle»  OSr.  SO. 
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aad  if  tbe  lessor  sell  tlie  trsas  without  the  speeiel  lieenee  oftti 
lessee,  and  after  the  vendee  has  cat  down,  and  raoHivei  thsa^  lb 
cattle  of  the  lessee  destroy  the  yoang  shoots,  there  is  ao  wsi^ 
because  the  selling  and  catting  the  trees  was  the  lessor's  svo 
wrong :  he  therefore  could  not  compel  the  lessee  to  inekise  the 
part  cut  for  the  benefit  of  the  young  germios.  (s) 

A  copyholder  cannot  bar  the  lord  of  the  manor  of  his  right  to 
cut  timber  by  making  a  common  law  lease ;  neither  can  be 
traosfiir  a  customary  right,  if  any,  to  cut  timber  for  repair.  Tb 
lessee,  therefore,  of  a  copyholder  can  have  ao  action  of  treapm 
against  the  landlord  for  cutting  timber,  although  he  do  not  km 
sufficient  for  repair,  and  although  it  is  the  custom  that  the  eop}- 
hoMer  should  cut  timber  for  repair*  (^) 

If  a  house  fiill  by  tempest,  the  lessee  has  a  special  intsreitii 
the  timber  to  rebuild :  but  if  the  lessee  pull  down  the  heais^  itii 
said  that  the  lessor  is  entitled  to  the  timber  as  pared  of  At 
ioheritance  in  which  the  lessee's  interest  is  determined,  and  ibD 
also  have  his  action  of  waste,  (s) 

A  distinction  prevails  with  regard  to  mines  similar  to  tbt 
which  has  been  mentioned  respecting  trees.  Mines  are  so  fa» 
tain  in  the  prospect  they  hold  out  of  profit,  and  so  much  i^VT 
might  be  done  to  the  inheritance  by  indulging  the  oopidil|  ^ 
qpeculators, .  that  opening  mines  by  the  lessee  has  also  biei 
dassed  under  the  head  of  waste.  And  where  (a)  a  lesie  v« 
made  of  lands  with  mines,  profits,  Scc^  and  in  the  had  ioM 
there  were  open  mines,  the  court  ioclined  to  Lord  Coke's  (t) 
opinion,  that  only  such  mines  as  were  opened  passed :  hutsA^ 
wards  it  appeared  that  the  word  ^'  mines  "  was  not  in  the  fnst; 
and  then  they  held  clearly,  according  to  Saunders'  cass,(e)  Alt 
the  lessee  could  not  open  new  mines. 

If  no  mines  are  opened,  and  the  lessor  grant  all  Biiae%  tk 
lessee  may  open  new  mines  since  the  grant  .ci^n  no  otheririse  ^ 
eflfoct  So  idso  it  is  said  that  if  a  man  have  land  in  part  of  wUci 
there  is  a  coal-mine  appearing,  and  he  demise  the  land  for  ^^ 
years,  the  lessee  may  dig  for  coal,  because  it  shall  be  ioteoded 
that  the  lessor  meant  all  the  profit  of  the  land  to  pass,  (d) 

(jp)  Moor.  0  pi.  S4.    Dj.  85  b.  in     36. 


(^)  Ashmond  o.  Bao^er,  IS  Mod.        (b)  Co.  Litt  54.  s.    . 
378.  .  (r)  5  Rep.  IS. 

(z)  Herlakendeu*f  cass,  iuprm.  Oy.         (4  Saunders*  caii€^9Mfr^> 
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Where(e)  ^tbere  is  a  leate  of  ci«l-aiiiM  in  a  mnor  opeaad 
and  to  be  opened,  this  does  not  ^ve  the  lessee  a  power  of  opeaiag 
mines  in  the  lands  of  copyholders :  but  if  the  lessor  or  any  other 
person  enters  into  the  copyhold  lands,  and  digs  a  new  pit  daring 
the  estate  of  the  copyholder,  and  takes  the  coals  and  converts 
them  to  his  own  use,  it  has  been  held  that  the  lessee  may  maintaia 
trorer  for  them. 

This  rule  respecting  mines  is  also  extended  to  quarries  and 
gravel  pits,  or  any  other  excavation  of  the  soil.    It  is  waste  there* 
fore  to  dig  for  stones  except  in  an  ancient  quarry,  although  the 
lessee  fill  op  the  hales  again.    So  it  is  said  to  be  waste  in  Lance- 
shire  to  dig  marl,    except  it  be  employed  on  the  land.(/) 
Special  agreements  are  therefore  usually  made  on  these  points ; 
and  it  becomes  in  such  cases  a  question  of  intention  upon  the 
words  of  the  instrument    Where,  (g)  for  instance  there  was  a 
covenant  in  a  lease  that  the  lessee  should  not  dig  gravel  out  of 
any  part  of  the  demised  premises,  without  consent  of  die  lessor^ 
or  paying  10/.  per  load,  except  what  should  be  dug  out  of  two 
acres^  part  of  the  premises  demised,  and  part  of  a  garden  late  in 
the  occupation  of  A.  B.,  and  by  indorsement  before  executioD  it 
was  agreed  that  it  should  be  lawful  for  the  lessor  to  let  any  part 
of  the  premises  for  the  purpose  of  making  bricks  or  tiles,  he 
paying  the  lessee  31.  for  every  acre  which  be  should  so  let,  and 
further  that  it  should  be  lawful  for  the  lessee  to  break  up  and  dig 
for  gravel  in  any  part  of  the  demised  premises,  he  covenanting  to 
pay  the  lessor  80/.  for  every  acre  he  should  break  or  dig,  at  or 
before  the  expiration  of  the  time,  and  to  make  good  the  same ;  it 
was  held  that  the  lessee  was  not  entitled^o  dig  in  the  two  acres 
of  garden  ground  without  making  them  good ;  for  the  memo- 
randum was  in  general  terms,  and  extended  to  every  part  of 
the  land  demised.    So  where  (A)  land  was  demised  at  an  annual 
rent^  with  liberty  to  dig  half  an  acre  of  brick  earth  annually, 
and  the  lessee  covenanted  that  he  would  not  dig  more^  and 
that  if  he  did  that  he  would  pay  an  increased  rent ;  a  stranger 
having  dug  and  took  away  brick  earth,  it  was  held .  that  the 
lessee,   after    he   had  recovered    the   full  value    against  the 
stranger,  was  entitled  to  retain  the  whole  damages  against  the 

(e)  Player  v.  Roberts,  W.  Jon.  844.        (g)  Flint  v.  Brandon,  1  N.  R.  75. 
{/)  Moyle  V.  Majle,  Ow.  66.  Per        (A)  Atteisol  v.  Stevens,   1  Taunt 
Walmeslej,  J.  183. 


« 
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JeMon    In  Ckfo  eafle  Hke  lesior  claimed  part  of  the  damages  mtm 
an  nrjurj  to  his  reversion ;  and  contended  that  this  was  not  i 
transfer  of  the  soil  to  the  tenant,  but  only  a  privilege  of  taldiif  it 
on  paying  an  increased  rent ;  and  that  as  long  as  he  did  Mt  ase  it 
the  land  belonged  to  the  landlord.  It  must  be  confessed  the  case  is 
not  without  difficulty :  but  the  court  held  that  as  between  the 
lessee  and  a  stranger,  the  lessee  had  the  possessory  right,  aoJ 
that  this  agreement  was  in  e^t  a  sale  of  so  moch  Inrick  earthy 
with  a  liberty  of  taking  more  on  paying  an  increased  rent.  Ani 
altfiough  the  lessee  had  not  elected  the  spot  from  which  he  wosM 
dig ;  yet,  the  instant  the  stranger  dug,  he  had  a  right  to  say,  that 
the  spot  where  the  stranger  dug  was  the  spot  chosen  by  fatsi ;  soil 
the  consequence  of  the  action  against  the  stranger  as  between  the 
lessor  and  lessee  was,  that  the  earth  taken  must  be  considererf  as 
taken  by  the  lessee,  (t)    Chambre,  J.  took  a  diflferent  view  of  the 
case  ftom  the  rest  of  the  court.    The  plaintiff,  he  observed,  at  the 
time  of  the  trespass  had  the  possessory  right :  besides  this  he  ba4 
the  privilege  of  digging  half  an  acre  of  brick  earth  withoal  say 
additional  rent ;  and  further,  on  making  further  compensation,  he 
might  dig  more  than  half  an  acre.   By  exercising  these  prifileges^ 
and  severing  the  brick  earth  from  the  soil  and  freehold,  be  wosU 
become  a  purchaser ;  and  the  covenant  would  protect  him  from  the 
consequences  of  what  otherwise  would  be  waste  :  but,  until  the 
earth  was  severed,  the  soil  and  freehold  remained  in  the  lesaor. 
It  appeared  to  him,  therefore,  that  the  lessee^s  beneficial  intereit 
Was  no  more  than  the  difierence  between  the  value  of  the  earth  takes 
by  the  stranger,  and  the  price  that  the  lessee  must  have  paid  if  ha 
had  taken  it  himself.     All  the  remaining  interest  belonged  to  the 
reversioper,  who,  as  he  conceived,  could  maintain  no  aetioa 
against  the  plaintiff  ibr  the  rent  or  compensation  agreed  upon  hy 
the  covenant,  in  respect  of  brick  earth  not  dug  op  or  taken  by  the 
plaintiff  or  for  him,  but  by  a  stranger  against  his  will :  for  ^^^ 
acty  so  fiir  as  it  affects  the  inheritance,  the  coknpensation  wbb  i^ 
to  the  reversioner  only,  and  his  remedy  was  by  action  oi|  the  case 
against  the  stranger.    In  this  view  of  the  case  the  learned  y^ 
was  evidently  led  away  by  the  analogy  he  conceived  to  ei>* 
between  this,  and  more  obvious  cases  of  injuries  to  the  iaheritsD^ 

(0  Bsssett  «.  Msynsrd,  €ro.  Sliz.  MS.     iPahner's  cssb,  t  B^  ^ 
IUS.S. 
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-during  Ae  possesBioQ  of  the  tenant.  For  imtneBf  wliMe  a' 
gtranger  cuts  down  timber  treofl,  both  the  tenalit  and  the  revetiioti*' 
er  has  each  his  separate  aetioOi  the  one  for  the  injury  done  to  the 
inheritance,  and  the  other  for  the  loss  of  the  shade  and  loppingf  • 
But  the  court  drew  a  distinction  between  the  two  cases:  in  the 
case  of  timber,  the  soil  and  the  trees  are  committed  to  the  custody 
only  of  the  lessee ;  but  in  the  principal  case  the  soil  was  Sold ;  and 
the  only  damage  the  lessor  could  sustain  would  be  by  the  manner 
of  the  excavation,  which  is  totally  a  distinct  damage  from  those 
demanded  by  the  lessee. 

If  timber  trees  are  included  in  a  demise,  it  must  be  considered 
only  as  an  arrangement  for  the  sale  of  certain  individual  trees,  to 
be  cut  by  the  tenant  at  seasonable  and  convenient  times  during 
the  term ;  therelbre,  after  the  lessee  has  once  feUed  timber  in  one 
particular  place,  he  can  never  cut  timber  again  ia  that  ph^e  ;(il> 
but  where^  as  in  wood  counties,  woods  are  managed  as  underwood^ 
that  is,  wood  Aat  if  allowed  to  grow  might  become  timber,  is  by 
the  custom  of  the  country  cut  at  the  age  of  twenty  or  thirty  years 
old ;  there,  if  such  wood-land  is  demised,  the  tenant  may  cut  during 
the  term  at  all  seasonable  times  during  the  lease  such  wood  as 
by  the  custom  of  the  country  is  usually  fiBlled.(/) 

Where  (m)  under  a  beneficial  long  lease  a  liberty  was  granted 
to  the  lessee  to  cut  down  and  dispose  of  all  timber  and  coppice 
<the  value  of  it  being  included  in  the  consideration)  then  growing 
or  thereafter  to  grow,  during  the  term,  subject  to  a  proviso  that 
when  and  so  often  as  the  lessee  should  intend  during  the  term  to 
fell  the  timber,  &c.  he  should  give  notice  in  writing  to  the  lessor ; 
and  if  the  lessor  should  decline  becoming  the  purchaser,  he  might 
cut  down  the  whole  at  different  seasons,  it  was  held  that  if  the 
lessee  hand  Jide  intended  to  cut  down  the  whole,  he  might  give 
notice  in  writing  to  that  effect ;  and  on  the  lessor's  disclaiming,  he 
might  cut  down  the  whole  at  different  seasons  without  any  fresh 
notice,  and  although  the  lessor  might  in  the  interval  have  parted 
with  the  reversion. 

In  Sheph.  T.  85.  the  following  distinction  is  taken  :-*If  a  man 
have  twci  hundred  acres  of  wood,  and  he  grant  it  for  life  or  years, 
and  that  he  diall  cut  therein  four  or  five  acres  every  year ;  therep 

Q^  ladreivs  v.  Glover.    9  Leon.  7.  Godb,  4. 

Heiress.  Andrews,  Moor  16.    Anon.  («)  Goodtitle  d,    Luzmore  v.  Sa- 

4ieon.SS.    Moor.  94.  ville,  lSlsft.S7. 

(1)  Brook  V.  Cebby  a  Brownl.  150. 
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JeMor.    In  tkfo  eafle  the  lesior  claimed  part  of  the  damages  a^fo 
an  iiijorj  to  his  reversion ;  and  contended  that  this  was  not  a 
transfer  of  the  soil  to  the  tenant,  but  only  a  privilege  ef  taking  k 
on  paying  an  increased  rent ;  and  that  as  long  as  he  did  not  we  it 
the  land  lielonged  to  the  landlord.  It  mast  be  confessed  the  ease  U 
not  without  difficulty :  hut  the  court  held  that  as  between  tlie 
lessee  and  a  stranger,  the  lessee  had  the  possessory  right,  aoi 
that  this  agreement  was  in  effect  a  sale  of  so  much  brick  earlhy 
with  a  liberty  of  taking  more  on  paying  an  increased  real.  Asl 
although  the  lessee  had  not  elected  the  spot  from  which  he  wosU 
dig ;  yet,  the  instant  the  stranger  dag,  he  had  a  right  to  say,  flit 
the  spot  where  the  stranger  dug  was  the  spot  chosen  by  bta ;  sal 
the  consequence  of  the  action  against  the  stranger  as  betweea  tke 
lessor  and  lessee  was,  that  the  earth  taken  mast  be  conndersd  as 
taken  by  the  lessee,  (t)    Chambre,  J.  took  a  difierent  view  of  the 
case  from  the  rest  of  the  court.    The  plaintiff,  he  observed,  at  fle 
time  of  the  trespass  had  the  possessory  right :  besides  this  he  )ai 
the  privilege  of  digging  half  an  acre  of  brick  earth  withoal  ta; 
additional  rent ;  and  further,  on  making  further  compensatioiybe 
might  dig  more  than  half  an  acre.   By  exercising  these  privilega^ 
and  severing  the  brick  earth  from  the  soil  and  freehold,  he  woaU 
become  a  purchaser ;  and  the  covenant  would  protect  him  from  ike 
consequences  of  what  otherwise  would  be  waste  :  but,  until  tke 
earth  was  severed,  the  soil  and  freehold  remained  in  the  lessor. 
It  appeared  to  him,  therefore,  that  the  lessee^s  beneficial  fnterest 
!lvas  no  more  than  the  difierence  between  the  value  of  the  earth  takes 
by  the  stranger,  and  the  price  that  the  lessee  must  have  paid  if  ^ 
bad  taken  it  himself.     All  the  remaining  interest  belonged  to  tke 
reversiopery  who,  as  he  conceived,  could  maintain  no  actios 
against  the  plaintiff  for  the  rent  or  compensation  agreed  apoo  kf 
the  covenant,  in  respect  of  brick  earth  not  dug  np  or  taken  by  tke 
plaintiff  or  for  him,  but  by  a  stranger  against  his  will :  for  wkick 
act,  so  fer  as  it  affects  the  inheritance,  the  coknpensation  was  doe 
to  the  reversioner  only,  and  his  remedy  was  by  action  oi|  the  case 
against  the  stranger.    In  this  view  of  the  case  the  learned  joip 
was  evidently  led  away  by  the  analogy  he  conceived  to  exi< 
between  this,  and  more  obvious  cases  of  injuries  to  the  jaberitaoc^ 


<0  Baaseit  v.  Majnard,  tro.  Sliz.  SIS.     Pahner's  case,  i  B^  <^  ^ 
IUa.S. 
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'during  the  pomesBion  of  the  tenant  For  inttMeei  whete  «> 
fltnmger  cuts  down  timber  trees,  both  the  tenant  and  the  revevekin- 
«r  has  each  his  separate  actioo^  the  one  for  the  injury  done  to  the 
inheritance,  and  the  other  for  the  loss  of  the  shade  and  loppiagf  • 
But  the  court  drew  a  distinction  between  the  two  cases:  in  the 
case  of  timber,  the  soil  and  the  trees  are  committed  to  the  custody 
only  of  the  lessee ;  but  in  the  principal  case  the  soil  was  sold ;  and 
the  only  damage  the  lessor  could  sustain  would  be  by  the  manner 
'  of  the  excavation,  which  is  totally  a  distinct  damage  from  those 

demanded  by  the  lessee. 
'  If  timber  trees  are  included  in  a  demise,  it  must  be  considered 

only  as  an  arrangement  for  the  sale  of  certain  individual  trees,  to 
be  cut  by  the  tenant  at  seasonable  and  convenient  times  during 
ihe  term ;  tfaerelbre,  after  the  lessee  has  once  feUed  timber  in  one 
particular  plaoe^  he  can  never  cut  timber  again  in.  that  pla^  ;(i> 
but  where,  as  in  wood  counties,  woods  are  managed  as  underwood^ 
I  that  is,  wood  that  if  allowed  to  grow  might  become  timber,  is  b^ 

^  the  custom  of  the  country  cut  at  the  age  of  twenty  or  thirty  yeara 

I  old ;  there,  if  such  wood-land  is  demised,  the  tenant  may  cut  during 

>  Ae  ternii  at  all  seasonable  times  during  the  lease  such  wood  as 

I  by  the  custom  of  the  country  is  usually  feUed.(/) 

'  Where  (m)  under  a  beneficial  long  lease  a  liberty  was  granted 

I  to  the  lessee  to  cut  down  and  dispose  of  all  timber  and  coppice 

<the  value  of  it  being  included  in  the  consideration)  then  growing 
or  thereafter  to  grow,  during  the  term,  subject  to  a  proviso  that 
when  and  so  often  as  the  lessee  should  intend  during  the  term  to 
fell  the  timber,  Sec  he  should  give  notice  in  writing  to  the  lessor ; 
and  if  the  lessor  should  decline  becoming  the  purchaser,  he  might 
cut  down  the  whole  at  di&rent  seasons,  it  was  held  that  if  the 
lessee  handf/de  intended  to  cut  down  the  whole,  he  might  give 
notice  in  writing  to  that  effect ;  and  on  the  lessor's  disclaiming,  he 
might  cut  down  the  whole  at  different  seasons  without  any  fresh 
notice,  and  although  the  lessor  might  in  the  interval  have  parted 
with  the  reversion. 

In  Sheph.  T.  85.  the  following  distmction  is  taken  :~ir  a  man 
have  two  hundred  acres  of  wood,  and  he  grant  it  for  life  or  years, 
and  that  he  shall  cut  therein  four  or  five  acres  every  year ;  therey 

(I)  Ma&ttim  V.  Glover.     3  Leon.  7.  Godb.  4. 

Oeeei'p.  Andrews,  Moor  15.    Anon.  (»)  Goodtitle  d.    Luzmore  v.  8a- 

iteon.e9.    Moor.  94.  ville,  16lsst.a7, 

(i)  Brook  V.  Cobbi  a  Brownl.  150. 
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ietdyAAd  the  otfiar  IbiM  shoidd  find  tbe  other  iBotety^  aid  iknU 
manare  the  land ;  and  that  the  plaintiff  Hare  aheuld  have  am 
half  of  the  grain  when  feaped,  and  the  other  three  the  odwr  ML 
It  was  held  that  Hare  alooe  eould  maintain  tieepaae;  for  thiswai 
no  leaee  of  the  toil :  hut,  with  reqpect  to  the  coni|  the  plaiotif 
Hare  and  the  other  three  were  tenanU  in  common. 

By  the  grant  of  a  forest,  park,  chaie^  or  wamn,  in  the  8o3  of 
the  grantor,  the  soil  ae  well  ae  the  priyOcige  paflsee :  hot  not  if  tke 
•oil  be  another's,  because  in  that  case  the  grantor  can  tramhr 
only  what  he  himself  possesses,  (d) 

A  sheepwalk  may  include  the  soil  by  the  custom  of  the  eom- 
try.  (c)  In  another  report  (/)  of  the  same  case  it  appeals  that 
the  demise  was  of  a  sheep  valk  cum  pertinenHU.  Ho^ghtooy  J« 
said  that  such  fdiraaes  were  known  in  Norfolk  as  a  name  of  kod : 
but,  even  if  it  should  be  taken  as  common,  yet  the  soil  woald  pan 
by  the  word  perHmniut.  It  is  observable,  however,  that  tke 
action  was  debt ;  and  the  defendant  pleaded  nil  debdy  whidi  by  tk 
verdict  was  found  against  him ;  and  therefore  the  coorl  said  tkst 
after  verdict  it  should  be  intended  to  be  a  good  and  avsihbh 


Henry  VIII.  granted  all  his  turbary  in  D.  for  years;  snd  tke 
lessee  improved  part  of  the  land,  and  left  the  rest  turbary.  Qsees 
Mary  granted  Mam  iUam  turbariam  :  it  was  held  that  the  improi^^ 
part  did  not  pass,  (g) 

In  a  case  of  parish  settlement  a  lease  of  a  fishery  of  a  poad  vitk 
the  spearsedge,  and  the  flags  and  rushes  growing  in  and  about  the 
same  passed  the  soil.  (A) 

According  to  Lord  Coke  (t)  a  several  fishery  does  not  nece^ 
aarily  include  the  ownership  of  the  soil ;  which,  is  according  to 
the  opinion  in  Shepherd's  Touchstone.  Lord  Coke  also  iconn^ 
a  common  of  fishery  and  a  free  fishery  as  the  same  thing.  Bh^k* 
atone,,  (i)  on  the  contrary,  makes  the  following  distiiiciioo>» 
namely,  that  the  ownership  of  the  soil  is  essential  to  a  asftfu 
fishery,  and  that  a  free  fishery  differs  both  firom  several  fisherj 


(d)  8  P.  Was.  S9S.    Sir  R.  Crom-  67. 

weirs  ease,  Dy.  ISO.  b.  (*)  Rex  v.  Old  Alrarfwd,  1  '^'  ^ 

(e)  HaiMleiUNie  e.  Woodroffet    8  S5S. 

Roll.  Rep.  61 :  (i)  Go.  Litt  1 SS.  a. 

(/)  Cfo.  Jac.  SIS.  (*)  a  Bhcfcst  CoBi  St. 

(f)  J^arrlngUm  v.  Gbamocky  Owca 
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fod  Goinaioii  of  (sli^ry :  from  the  former  by  being  confined  to  |i 
pMblic  river,  and  from  t(ie  latter  by  being  e^tclusive.  Mr* 
Hacgrave  fiaa  iiueationed  ()oih  these  positions.  (0  With  re«pect 
^  the  first,  the  true  doctrine  seems  to  be  that  the  grant  of  a  pis- 
cary g^erally  parses  the  soil,  and  the  presumption  is  so  till  tbe 
f^ontrar^  be  sbewp:  but  they  may  be  in  different  persons,  (iti) 
Both  parts  also  qf  Blackstone's  description  of  free  fislfery  seem  to 
be  disputable.  Though,  for  the  sake  of  di$>tinctipn,  it  u|ig)it  be 
more  convenient  to  appropriate  free  fishery  to  the  franchise  of 
fishing  in  public  rivers  derived  from  the  crown,  and  though  in 
other  countries  it  may  be  so  considered ;  yet,  from  the  language  of 
the  bool^,  this  |(ind  of  fishery  seems  to  have  been  extended  tP  all 
streams  whether  public  or  private,  (n) 

In  a  late  case  (o)  a  question  arose^  whether  any  land  was  con- 
nected with  the  demise  of  a  fishery  made  in  the  following  uian- 
oer:  a  demise  of  ^^  all  those  fisheries  of  the  halves  and  haveodoies, 
^ith  the  appurtenances  to  the  said  halves  due  and  accustomed 
^ithin  the  rifer  Severn,  between  certain  limits  within  a  piaoor 
jbordering  on  the  said  river;  and  of  all  royal  fish  taken  yvlfihin 
^e  0^  jiiipits,  put  and  wheel  fishery  excepted."  Lord  fiUen- 
borough)  C.  J.,  in  delivering  the  judgment  of  the  court,  said,  Abajt 
be  did  not  perfectly  understand  the  expriession  ^'halves  and  ha- 
f  endoles :"  but  whatever  the  meaning  might  be,  he  thought  the 
gn^nt  of  tb^  fisheries  with  the  appurtenances  to  the  halves  find 
bfilvenflo^es  djie  and  accustomed  shewed  distinctly,  that  thesf 
halves  and  balviendoles  were  of  the  nature  of  some  local  limit 
within  which  the  fishery  connected  with  the  soil  was  to  be  exer- 
cised, "^here  ^vere  also  these  further  words,  ^^all  royal  fiah 
there  to  hfi  ^^ken,"  ippon  whkh  an  argument  had  been  drawo 
from  Lord  Ijbles's  Treat,  in  Harg.  Law  Tracts.  44.,  where  ii  is 
laid  ^  btie  a  gf eat  pre^iMoptiop  th^t  the  shore  is  parcel  of  ^uch 
maa9rs  fis  haye  i:o\yal  ^sh ;  athewi^e  they  could  not  have  them : 
and  it  V9»9  uTffued  that  here  the  jgtant  of  one  thing  leads  to  a  ne- 
cessary implicatJjOn  of  the  gnint  jof  the  other,  by  which  alone  the 
j^rst  oio  he  coiiveniewly  exeociied.  Bu^  .was  the  argument; 
and  it  was  an  argument  qf  powerful  iofeneiice.    In  this  case  a 

(0  Co.  |[,itt  198.  a.  a.  7.  .(»)  Co.  Litt  lt2.  f.  n.  7. 

(m)  North  v.  Cox,  Vaugh.  tbU  Pot-  (o)  The  King  v.  fiUis,  1  Maule  and 

ter  V.  North,  1  Saund.  SjO.    Hoskias  Selw.  S58. 
r.  Robins^  2  Sauad.  324. 
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rent  was  reserved :  but  he  relied  the  less  on  that,  altboagh  more 
applicable  in  its  nature  to  corporeal  than  to  incorporeal  here* 
ditaments;  because  there  had  been  some  controversy  on  that 
point.  On  the  other  hand  it  was  contended,  that  '^  put  and  wheel 
fishery'*  being  excepted,  no  righl  of  soil  could  be  intended  to  pass, 
because  these  could  only  bo  enjoyed  by  stakes  and  posts  affixed  to 
the  soil.  From  this  exception,  however,  Lord  EHlenboroogk 
raid,  he  had  derived  an  argument  of  a  different  kind,  oamelj, 
that  all  that  was  not  excepted  passed  by  the  grant,  and  that  tbe 
reserving  a  partial  interest  in  the  soil  shewed  that  the  parties 
contemplated  the  whole  otherwise  passing. 

In  a  recent  case,  (p)  the  owner  of  the  fee  granted  to  A.  bit 
partners,  fellow-adventurers,  executors,  administrators,  and  as- 
signs, free  liberty,  licence,  power,  and  authority  to  dig,  work,  mm, 
and  Bearch  for  tin,  tin-ore,  &c.  and  all  other  metals  and  mine- 
rals whatsoever,  throughout  certain  lands ;  and  the  tin,  tio-cre^ 
&c.  to  raise  and  make  merchantable  and  dispose  of  to  their  own 
use,  subject  to  certain  reservations ;  and  within  the  limits  of  the  let 
ihereby  granted,  to  dig  and  make  such  adits,  shafts,  &c.  and  to 
erect  such  sheds,  engines,  and  other  buildings,  as  they  should  firott 
time  to  time  think  necessary  for  the  more  effectual  or  convenient  ex- 
ercise of  the  liberties  thereby  granted  ;  together  with  the  use  of  w 
puch  water  and  water  courses  arising  or  running  witbia  them 
limits,  as  were  not  in  grant  to  any  other  person  ;exceptiogtkl 
pot-water  belonging  or  running  to  certain  other  tenements  thereto 
mentioned ;  with  liberty  to  divert  and  turn  such  water  and  ^^ 
courses  except  as  albresaid,  and  to  cut  any  channels  for  conveyio; 
the  same  over  any  part  of  the  lands  lying  within  the  limits  <f{  ^^ 
eet,  forthepurposeof  more  effectually  and  beneficially  exercitnf 
and  enjoying  the  liberties  thereby  granted,  except  unto  the  grantoC) 
his  heirs  and  assigns,  and  his  and  their  workmen,  &c.  free  Kberty 
of  driving  any  new  adit,  from  any  adit  driven  or  thereafter  to  w 
driven^  within  the  lands  thereby  granted ;  and  of  quietly  ^n^'^'V 
into  and  driving  such  new  adits  through  the  same  or  any  p^^ 
thereof;  and  of  sinking  any  shaft  therein  necessary  and  proper"'* 
the  driving  of  sach  adit  into  any  other  lends  of  the  said  paDtorj 
or  into  the  lands  of  any  other  person  at  his  and  their  pleasure;  ^^ 
also  except  unto  the  said  grantor,  his  heirs  and  assigns,  full  hW 

{p}  Doc  d.  Hanle)  r.  Wood,  9  B.  &  A.  7!S4. 
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to  conyey  any  watercourse  over  the  premises  granted,  or  any  pari 
thereof)  in  such  manoer  as  he  or  they  respectively  should  think 
ineet>for  any  porpose  whaisoever^  doing  no  injury  to  the  workings' 
of  A.)  his  trustees,  &c«  to  have,  hold,  use,  exercise,  and  enjoy 
the  said  several  liberties,  licences,  &c.  for  the  term  of  twenty-one 
years :  and  then  followed  the  reservations  beforementioned,  and' 
other. usual  clauses  in  the  leases  of  mining  concerns.     The  court* 
were  of  opinion,  that  this  deed  amounted  to  a  mere  licence,  with' 
a  grant  of  such  of  the  ore  only  as  should  be  found  and  get;  the' 
grantor  parting  with  no  estate  or  interest  in  the  rest,  and  that  the 
yrantee  had  no  estate  or  property  in  the  land  itself  or  any  parti-' 
aular  portion  thereof,  or  in  any  part  of  the  ore,  metals,  or  mi- 
nerals ungot  therein;   and  the   expression  ''the  land  hereby 
granted,"  which  occurred  in  several  parts  of  the  deed,  having 
been  relied  upon,  as  shewing  that  the  soil  was  intended  to  pass.; 
Abbott,  C.  J*  in  delivering  the  opinion  of  the  court  said,^'  These 
expresaions  may,  probably,  be  attributed  to  want  of  care  and' 
caution  in  the  preparation  of  the  deed :  but,  supposing  them  not 
attributable  to  inadvertency,  or  supposing  that  we  should  not  be 
JMtsfied  in  86  attributing  them,  still  they  can,  in  our  opinion,  have 
no  farther  effect  than  to  shew  that  the  grantor,  who  used  them, 
supposed  that  the  soil  or  minerals,  and  not  a  mere  liberty  or  pri- 
vilege, passed  by  his  deed  ;  and  if  the  words  used  in  the  granting 
part  of  the  deed  were  of  doubtful  import^  and  would  bear  the 
construction  for  which  the  lessor  of  the  plaintiff  contends,  such 
doubtful  words  of  grant  aided  by  the  others,  shewing  the  intent, 
might  be  sufficient  to  pass  the  land  or  soil  or  minerals  themselves, 
and  to  support  an  action  of  ejectment.    But  whatever  doubts 
these  expressions  may  cast,  yet  we  think  they  are  not  sufficient 
to  vary  the  construction  that  must  be  given  to  the  words  of  the 
granting  part  of  this  deed,  as  those  words  are  in  themselves  alone 
plain  and  not  of  doubtful  import;  and  as  the  proper  office  of  that . 
part  of  the  deed  is  to  denote  what  the  premises  or  things  are  that 
are  granted ;  and  as  the  place  where  the  intent  of  the  grantor,  and 
what  he  has  actually  done  in  that  respect,  is  more  particularly 
to  be  looked  for,  recourse  must  be  had  to  the  proper  and  efficient 
part  of  the  deed,  to  see  whether  he  has  actually  granted  what 
it  is  urged  his  expressions  denote,  that  he  supposed  that  he  bad 
granted  c  for  the  question,  properly,  is  not  what  he  supposed  he 
had  done ;  but  what  he  really  has  done  by  his  grant.    For  these 

X  2 
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inoorroct  MfMBsions,  tte  precise  mporl  of  wliiek  ke  n^jliir  boI 
9teatBtdIy  attedd  la,  are  not  saffioieni  to  eonaUtnttf  or  to  iiptmlk 
80  as  to  extend  the- grant,  by  converting-  the  things  grastedE  ham 
incorporeal  to  corporeal,  and  from  chattels  peraonul  vJMff'gotte 
into  real,  previously  to  their  being  gotten  ;  which  nMMt'  be  iUi 
chae,  if  we  were  to  adopt  the  raaaoning  on  the  Behalf  of  tbe  lemr 
of  the  plaintiff,  as  to  the  efiect  and  operation  of  tbe  deed,  airi 
wbich  would,  carry  the  rights  of  the  grantee  madr  finrther  thai 
the  grant  of  a  licence  or  antbority  extends.'^  Thie  eaitesrsliMl 
on'  by  tbe  court  were  Lord  Mountjoy's  case^  (q)  and  Chetbaii  % 
Williamson,  (r)  Lord  Eldon  in  a  previons  case  (s)  beibre  hiw, 
arising  out  of  tbe  same  dispute,  said,  that  the  inetmtneiit  in  qnn* 
tioti  was  nothing  like  a  demise  of  mines.  The  leases,  as  thef 
were  called,  were  not  demises  of  the  mines :  but  siniple  gMurti 
and  licences  to  work. 

In  Lord  Mountjoy's  case  (0  a  bargain  of  sale  wis  made  bj 
ILord  Mountjoy  of  the  manor  of  C,  with  a  proviso  friisrttgr 
the  grantee  covenanted  witih  Lord  Moootjey  Ihat  the  said  lort 
might  dig  for  ore,  and  also  dig  turf.  Tbe  judges  were  of  epoiNMi 
that  this  was  a  new  grant  to  dig  in  the  lands  in  qaestion ;  sat 
that  tbe  grantee  and  bis  heirs  might  dig  there  too«  And  it  wii 
ruled  principally  on  die  ground  of  this  decision,  in  tbe  aoden 
case  of  Chetham  v.  Williamson,  (a)  that  a  conveyance  by  ]s9^ 
and  release  witb  a  covenant  by  the  relessee,  that  it  should  be 
lawiul  to  one  of  tbe  releasors  to  get  coal  in  the  land  in  qoestioDy 
did  nbt  give  an  exclusive  right  to  get  coab,  as  against  tbe  oiraer 
of  tbi  soil. 

Honlour  or  castle,  if  tbe  castle  be  aqnH  bafomm^  tamj  indade  one 
or  more  manors  or  lordship :  but  castle  commonly  signifies  oalf 
the  house  and  the  ground  on  which  it  stands. 

Tbe  word  <<  manor,"  without  any  other  words,  passes  indatiTelj 
demednes,  rents,  services,  lands,  meadows,  pastures,  woods,  con* 
mens,  advowsons  appendant,  courts  baron,  and  their  perquitf'^ 
if  they  are  parcel  of  it  at  the  time  of  the  grant.  By  tbe  gnurt  of 
a  manor,  also,  several  towns  or  villages  may  passs  also^'" 
honour  may  pass  by  this  name,  or  a  castle,  which  is  caput  ter^^/ 

(9)  Moor.  174.    And.  307.    Godb.  (<)  LordHiuitiDgdoav.UrdMottaL' 

17.  joy,  4  Leon.  147.    Godb.  17. 

(r)  4  East.  469.  («)  4  JBaft.  469. 
('4  Norway  v.  Roe,  Id  Ve&  15'8. 
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^nd  one  aanor  which  is  parcel  of  another  manor  may  pass  in- 
'4«ded  Jmlbe. grant  of  tjhat  of  which  it  is  a  parcel.  So  .by  .the 
grant  of  a  rectory  or  parsonage  the  hoose,  gidbe,  tithes, .  and 
lOHeriags ;  iiod  by  the  grant  of  a  vicarage  ail  things  belong- 
ing to  the  vicarage  will  pass.  Bat  there  are  many  other  things 
^  an  incorporeal  aatore  which,  although  they  have  been  enjoyed 
rfiroralian  immemorial  wjth  things  corporeal,  will  net  pass  as 
fpaseel  or  part  of 'them,  without  being  specially  named,  or^tlnleps 
some  soch  (general  word  as  ^  appurtenances"  is  used*  Such  «f e 
iwarren8,'court»*leet,  -waifs,  and  estrays,  wbicb  by  continaflA  enjoy- 
oient  do  not  become  parcel  of  a  manor  in  the  way  that  an.  lud* 
-vwwsoD  appeadaHt  does.  (<r) 

Bjf  the  groat  of  a  grange  will  pass  a  house  and  edifice,  not  only 

'wAieve  com  ia  stored,  bat  accessary  places  for  husbandry,  «aetii- 

•  Ueaibr  horses  and  other  cattle,  and  sties,  and  the  curtilage  er 

dose  wherein  the  whole  stands.    And  where  meadow,  pasture  or 

•ffuUe  lasd,  enjoyed  with  and  belonging  to  such  a  house,  have 

-  fceea  known  colIectiTely  by  this  name,  it  is  a  sufficient  description 

'to  pass  the  whole.    The  word  ^^&rm*'  properly  signifies  a  capital 

nwesuage  with  a  considerable  quantity  of  Ian    belonging  to  it,  or 

tisuaHy  enjoyed  with  it. 

A^messuageyjor  messuage  with  theappui4eoances,(y)  passes  only 

'  the^hrelliag-house  and  other  out-houses  immediately  adjoining,  to* 

'gether- with  the  close  on  which  the  dwelling*hottse  is  built;  and  the 

orchard,  garden  or  curtilage  (s>  to  the  extent  of  about  an  acre  or 

60,  lying  near  and  usually  enjoyed  with  the  messuage.  In  the  time 

of  Henry  the  Eighth  it  was  usual  to  add  these  words,  ^  andidl 

'Jands,  tenements,  and  hereditaments,  appertaining  to  the  said 

'house,  and  being  occupied  and  let  therewith  ;*'  and  by  these  words 

.^Bmy  laiger  (}«anlity  of  land  used  to  pass,  and  would  at  the  present 

day  with  the  house :  (a)  but  the  orchard,  garden,  and  curtilage 

have  been  alwaysheM  to  pass  by  the  grant  of  a  house,  without 

'ibe  words  ^<  appurtenances ;''  and,  therefore,  there  appears  to  be 

'  little 'difierence  between  a  bouse  and  a  messuage,  (ft)     By  the 

-grant  of  a  cottage  a  small  dwelling-honee  to  which  no  land 

(X)  Dy.  90.  b.  pi.  $09.  Bdgeley,  1  P.  Wms.  603.  G^ttntags  v. 

:Qfy  flmitlisea  v4  Csge,  Gro.;  He,  696.  Lake,  Cra.  Car.  168. 
(s)  Smith  v.Martin,SSauBd.  804*400.  (&)  I  Co.  Lttt  5.  b.  56.  a.  b.    Qefe 

(«)  Bro.  Feoffm.  58.'   Baltiiwofth*s  <d.  Clemente  «.  CoHios,  2  T..  R«  602. 

case,  9  Rep.  3S.  a.    Blackbura  v.  CVfflr«,  Keiiw.  47/  .Moor.  84. 
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belongs  is  usually  intebded :  but  it  will  include  m  cartilage^  tmdk* 
side  and  a  garden,  (cf)  A  toft  is  a  place  where  a  inesaoBge 
formerlj  stood. 

By  the  demise  of  a  messuage  or  dwelling-house,  together  srick 
all  the  rooms  and  chambers  thereto  belonging  or  appertaining,  b 
to  be  understood  only  what  has  been  occupied  together  aa  the 
entire  messiiage  at  one  time.  Where,  therefore,  a  roon  foronng 
part  of  the  house  had  been  separated  for  many  years  by  m  wcNideo 
partition,  it  was  h^ld  not  to  pass  by  such  a  demise,  (e) 

With  respect  to  specific  descriptions  pf  buildings  which  are 
•  appropriated  to  the  purposes  of  trade  or  manufrcturea  the 
same  remark  applies,  th^t  has  already  been  made  reapeeting^  wpe^ 
cific  descriptions  of  land;  namely,  that  it  is  generally  implied 
that  its  nature  shall  not  be  altered  by  the  tenant :  therefore,  the 
conyersion  of  a  brewhouse  into  other  tenements,  although  of 
greater  value,  has  beeh  held  waste,  because  the  nature  of  the 
thing  is  altered,  and  the  evidence  also.  (/)  So  it  b  waste  to  turn 
a  corn-mill  into  a  fulling-mill ;  and  where  a  mill  had  been  used  Co 
be  worked  by  the  prisoners  in  Bridewell,  and  the  lessee  converted 
it  into  a  horse-mill,  this  conversion  was  held  waste,  although 
to  the  advantage  of  the  lessor,  (g)  So  it  is  waste  to  eidarge 
a  house  by  additional  buildings,  as  well  as  to  pull  it  down  or 
diminish  its  size,  (h)  or  to  build  a  new  house  on  the  premises.  It 
isali<o  said  to  be  waste  to  pull  down  a  house  and  to  rebuild  it, 
although  it  be  too  bad  to  repair,  (t ) 

Whatever  constitutes  the  essence  of  the  thing  granted,  or  n 
parcel  of  it,  will  pass  with  it,  although  it  be  accidentally  severed 
at  the  time  of  the  grant.  Therefore  by  the  grant  of  a  mill  a 
millstone  passes,  though  severed  at  the  time  of  the  grant :  so,  by 
the  grant  of  a  house,  the  doors,  window-sashes,  locks,  and  keys, 
pass  as. parcel  of  it,  although,  by  accident,  they  may  not  be  in  their 
pr6per  places  when  the  lease  or  grant  is  made. 

Parcel  or  not  parcel  is  always  matter  of  evidence;  and  the 
tenant  is  not  estopped  by  the  description  in  the  deed,  because  the 
description  of  the  parcels  is  not  of  the  essence  of  the  deed :  there- 

{M)  Shep.  T.  95.  Mod.  7. 

(e)  Kenlake  v.  White,  2  Stark.  {g)  the  city  of  Leaden  a.  GnyaK» 
'  N:  p.  a.  SOS.  Cro.  Jac.  ISfi. 

(f)  Cols  V.  Green«  1  Lev.  SOS,  311.         (h)  I  M4M[.95. 
Cole  a.  Forth »  1  Mod.  94.    Anon.  1 1         {iy  /M. 
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Tore,  where  (k)  in  an  actioo  of  cavenaQt  the  plaintiff  declared  that 
he  had  demised  several  parcels  of  land  which  were  particularly 
described,  some  as  arable,  some  as  meadow,  and  some  pasture ; 
and  the  lessee  covenaated  to  pay  5/.  per  acre  for  every  of  meadow 
which  he  .should  plow;  the  defendant  was  allowed  to  shew  that 
the  land  described  as  meadow  in  the  lease  had  been  plowed  for 
sixty  years  before,  and  was  not  meadow  at  the  time  of  tlie  lease ; 
and  the  court  observed  that  the  parcels  in  a  deed  were  often  taken 
from  former  deeds  without  regard  to  the  alteration  in  the  de- 
scription of  the  land.  If,  however,  the  deed  describe  land  as  mea- 
dow landy  it  is  prima  facie  evidence  of  its  being  meadow  land  ^t 
the  beginning  of  the  term.  (/)  This,  indeed,  is  not  a  point  decided 
in  the  case  cited,  but  only  a  marginal  abstract  by  the  reporter : 
but  it  seems  to  be  a  self-evident  proposition,  that  the  descriptipo  of 
the  property  appearing  on  the  &ce  of  a  deed  is  to  be  taken  as 
prima  fade  evidence  of  its  truth.    But  Sir  W.  D.  Evans  has 
noticed,  that  in  a  very  useful  digest  of  the  .cases  decided  during 
the  late  reign  (m)  the  case'  is  represented  as  establishing  the  doc- 
trine that  where  a  demise  is  by  indenture,  the  parties  are  estopped 
.from  disputing  that  the  state  of  the  premises  were  such  as  de- 
scribed in  the  lease.     Whatever,  observes  the  same  learned  per- 
son, may  be  the  real  effect  of  the  doctrine  of  estoppel  in  such  a 
.case  (a  doctrine,  be  it  remembered,  always  founded  upon  the 
principle  of  excluding  the  actual  investigation  of  the  truth,)  the 
position  as  just  stated  is  certainly  not  warranted  by  the  case  refer- 
red to.    ^nd  he  adds,  it  is  of  great  importance  to  notice  any  in- 
accusacy  in  such  collections  as  that  in  which  the  position  is  found, 
as  such  works  constitute  the  most  important  part  of  a  circuit 
library.     The  doctrine  itself  is  expressly  contradicted  by   the 
before-mentioned  case  of  Skipwith  and  Green. 

So  in  another  case  (n)  it  was  said  that  the  construction  of  the 
deed  must  be  according  to  the  subject  matter.  On  this  ground, 
therefore,  it  was  necessary  to  put  a  different  construction  on  leases 
of  premises  in  populous  cities  from  leases  of  similar  premises  in 
the  country.  Althoughprti7iii^cf>  cellars,  for  instance,  would  pass 
with  a  house,  evidence  would  be  allowed  tb  shew  that  they  were 

(it)  Skipwith  V.  Greeo,  1  Str.  610.  and  Teapot. 

(I)  Birch  V.  Stephenson,  S  TAunt,  (n)  Doe  d.  Freeland  v.  Burt,   1  T. 

469.  R*  '703. 
(m)  Hammond's  Dig.  tit  Landlord 
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bot  ihtendfed  to  be  demised.  Bat  parol  evidence  fvil^  not  be 
Allowed  to  shew  that  a  particular  estate  was  left  oiit  of  a  lease 
in'ade  to  pursuance  of  an  agreement  by  the  direction  of  both 
}>artie8,  if  no  exception  has  been  made  in  the  agreement,  (o) 

Inhere  (p)  a  deed  purported  to  be  the  grant  of  all  Ae  coal* 
biines  iii  the  lands  in  the  occupation  of  A.,  and  the  grantor  at  tbe 
tune  bf  the  grant  had  no  lands  in  the  occupation  of  A.,  the  deed 
liaving  been  founded  upofi  a  contract  some  months  before,  towhicb 
the  gr£intor^s  land  steward  was  the  subscribing  witness,  h  was  held 
that  Fetters  written  by  the  land  steward  to  the  grantees  respecting 
th^  coal-mines  in  the  deed  by  the  grantor*s  direction  were  admis- 
sible to  explain  this  latent  ambiguity,  and  that  without  dewing 
ah  express  authority  from  the  grantor  to  write  them. 

Where  a  grant  is  general,  the  addition  of  a  particular  cnrcbni- 
stahce  will  operate  aA  k  modiiGcation  of  it :  i3ut  if  a  p^rticalar 
tiling  is  once  sufficiently  ascertained,  the  addition  of  a  mistaKen  dr 
ial^  allegation  willnot  frustrate  the  grant.'(9)  ll^erefoi^,  if  one 
lease  all  his  meadows  in  D.  containing  ten  acres,  and  they  con&in 
twenty,  all  shall  pass,  (r)  So  where  A.  seised  in  fee  of  fifteen 
messuages,  in  the  occupation  of  fifteen  separate  persons,  demised 
them  to  B. ;  and  the  grantee  of  the  reversion,  reciting  tne  Yeaae  to 
B.,  demised  all  those  fifteen  messuages  wliicb  A.  demised  to  B. 
now  in  the  occupation  of  C,  D.,  E.,  &c.  naming  only  fourteen  of 
th'ese  persons,  it  was  held,  notwithstanding*,  sufficient  to  pass  vie 
whole  (iHeen  niessuaires.  (s) 

'So  ivhere  (/)  a  corporation  demised  their  glebe  land  in  Ches- 
terloh,  vh.  seventy-eight  acres  of  land,  all  their  tithes  as  iraprd- 
pri'atoi's,  and  also  the  tithes  of  the  said  seventy-eight  acres,  ail 
which  lately  were  in  the  occupation  of  Margaret  Peto,  and  the 
tithes  had  never  been  in  the  occupation  of  Margaret  Peto ;  it  was, 
hdtwtttistandini^,  held  that  the  tithes  passed.  In  this  case,  incleed, 
the  justices  said  that  the  clauses  were  distinct,  rf  3.  first,  tFie  seventy- 
eight  acres ;  secondly,  the  tithes  predial  and  personal ;  and  then  the 
tithes  of  the  seventy-eight  acres :  but  afterwards  they  said'that  this 
lieing  the  case  of  a  common  person,  the  addition  of  a  false  thing, 

(o)  Lawson  v.  Laiide,  1  Dick.  346.  East  51. 

(p)  Beaumont  r.  Field,  1  B  and  A.  (r)  lord  ^ttough%  v.%6Aic,'iij, 

«47.    fee  Doe  d.  Chic hef?ter  r.  Oxen-  80.  h, 
don,  4  Dow.  P.  C.  65.  (i\  Trapp's  case,  S  Leon.  2S5. 

{q)  Doe  d.   Couollj  v.  Vernon,  5  (OWift't'.' Eyres,  Cro.'Cir.'k4«. 


rn.  fiik0>bpn^9sn>ii,^fi(niia  ttdt  hirft  '(N^^f^t ;  Ibr  {tie  iidaMM^f 
ftilsffy  stitrtiia  never  hin't  where  Aielre  WaiB  k^  maritidr  oTir^fk^ii^y 
before ;  MA  IHe^  referred  to  Doaingt^^  cftse  (u)  aiid  lldKoilti^s 
case'^  (j:)  btit  m  (he  king's  grants,  where  Chere  is  liTaMty  in  ftAiit 
oYprejvtfice  to  the  king's  Hetiefit,  or  a  false  Mlgge^Hon  Mttie  ptf^f  jr, 
all  ^all  be  void,  iy) 

%i  if  a  deed  diescribe  land  by  fts  qtmntities  and  occupiers,  fhoo^h 
k 'describe  it  ^kli^g  in  k  parfch  in  wVidi  ft  Is^bt,  yet  ttelartd 
Wni't)Us9  hy  \he  deed.'Cs)  The  tnentibn,  indefed,  ^  li  diifHty  ^r 
parish  in  qnite  unnecessary,  (d)  The  legvl  divitfi^'df  kitid  is- iilffo 
%^*fp^  irffh  Whtth  "da1e"9lrb  precipe  iiTMitdtMie^^MyMbos. 
'P^tH^B  Were  drchitied  by  th^  ebuncil  bf  Lyons.  %  hbv^^^lt,<9L 
^{iarifft  eontafVi  a  towftAiJ)  bf  the  sftme'nttme  together  With  *titlirty 
'bHiSr  (</wtehipi,  tbd  llLMdtf be  grdnf^dYn'that  phice,  iiujmngk^flk- 
dni  'dliAih^uMirig  Wh^th^r  tUe  }pAtUh  f>r  tdwilsfa}p  he  m^ailt,  fUe 
gMiitt  shbtl'b^  Ulcen  MoM  ktt^y  H^^i^t  ttke  fimtktdr^  and  MAI 
'tf'^y^'to  the  pkrish  ^hefally,  ftiid  "Hot  only  to  fHe  tdwfiship.  (6)  ' 

'TNelerm  ^<  abiirttdl  *' has  neV^r  been  trofiisfrned  sirtctfy :  thoh, 

tf  pt^iilTies  ti^  desh-ibed  ds  fetbdrttifag  t>n  a  bouse  to  the  ea^t,  ft^Mify 

*Ve  Hottti-eist^r  '^otffli-e&st.     So  ^r^Milses  tMjh^  deb(^ibeld  *is 

'^bfitiib^  dp6h  ^  rbeid,  although  it  dbUt  fifpbn  grasa-Iand  ly% 

'tiet'w^n  the  ^ftin^e  of  'the dose  and  the  road :  ^all  that  'space  Ms 

>bad  befiH%  turnpikev  diine  iufo'nse ;  Md  in  cotnAldu  piEirlanee  ft 

is  still  dilled  the  rdhd.     Oh  this  grotihd  ft  has  be^  doubf^ 

whether  the  Ibrd  ofthb  n^ahor  could  hinder  his  ghintte'M'hndio 

described  frohi  coming  bVer  stich  gr^nm^lknd  f  nto  the  road.    So 

where  (c)  a  grant  was  made  oFa  certain  quantity  of  land  of  un^qtiiil 

breadth  described  as  abutting  upon  a  road,  the  broadest  part  of 

which  abutted  upon  the  iroad  ;  bttt  between  the  narrowdst  {(af t 

and  the  road  a  harroW  Strip  6f  the  graiftt>Ps  hilfkd  iMte^vened :  h 

Was  held  that  the  grantbr  and  those  dairtttng  Under  him  could' hot 

prevent  the  grantee  from  coming  over '  ihis  )slip  bflaUd  into  the 

road. 

Where  (df)  A.  had  a  piece  of  gi^oond  or  garden  pl6t,  nod  dt* 

> 

(u)  2  Hep.  .19.  b.  '  n^rrii\  tibti  Dy .  SM.'b. 

<jr)  4  Rep.  34.  («)  Day  v.  f  yaa.  Ow.  199. 

(y)  See  The  King  v.  The  Bishop  of  (A)  Onen  60. 

Itdche^ter,  2  'Mod.    I. ;  ""aiid  Dde  d.  (ci  R6lM?rtt  tt.  Karr,  1  'ndM.'495. 

Davies  v.  Williatns,  1  B.'  Bl.  ISA.  (d)  Burton  v.  Brown,  Cro.  'Jhc^d48. 

(%)  Lamb  r.  Rcaston»  5  Taunt.  907. 
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oiited  it  to  B.,  who  aatigDed  his  interest  to  C;  and  C.  having 
built  on  part  of  the  ground,  and  having  left  sufficient  garden,  the 
.  le^or  demised  to  the  plaintiff  all  the  garden  plot  or  ground,  late 
in  the  tenure  «f  B.,  and  now  in  the  occupation  of  C. :  it  was 
held  that  all  the  garden  plot,  as  it  was  in  the  tenure  of  B.,  passed 
together  with  the  houses  built  by  C.  But  where  (e)  Henry  tite 
Eighth  leased  all  houses,  and  the  mills,  &c  in  Wells,  and  it 
appeared  that  there  were  two  mills  under  the  same  roof^  one  of 
which  was  in  the  town  of  Wells,  and  the  other  not, — the  mill 
within  the  town  only  was  held  to  pass. 

Ill  the  case  of  HunTiRr  Singleton,  X/)  the  dean  and  chapter  of 
'Saint  Paors  Ixwlon, '  being  seised  of  a  aaassuige  in  London  in 
4  Edwavd  YL  leased  it  tp  A.  for  forty  years,  who  assigned  his 
leaee  to  B.,  who  afterwards  in  the  twentieth  of  Elisabeth  leased 
two-chambers  of  the  messuage  toC.  for  twelve  ^ears  ;  then,B„ 
!  executing  the  lease  to  A.^  surrendered  by  writing  lo  the  dean  and 
chapter :  who  reciting  thc^ surrender  leased  to  fi.  in. these  words: 
•they  demised  '^^all  their  said  messuage  or  tenement,  with  the 
appurtenances,  by  the  said  B.now  occupied,  and  all  other  ropms 
with  the  same  occupied,  and  now  in  the  tenure  of  B.,  between  the 
measuageof  J.  S.  East  and  J.  N.  West;"  and  so  much  in  length, 
for  forty  years.  The  jury  found  that  the  rooms  in  question  were 
Jn  the  tenure  of  C«,  and  not  of  B. ;  and  the  nether  story  was  with- 
in these  boundaries,  but  not  the  rooms  in  question.  Afterwards 
the  dean  and  chapter  leased  these  two  rooms  to  the  plaintiff, 
who  entered  and  was  qusted  ;  and  in  an  action  of  trespass  against 
B.,  it  was  adjudged  for  the  plaintiff. 

As  a  corollary  from  this  part  of  our  subject  it  may  be  here 
observed  that  the  tenant  is  under  an  obligation  to  preserve  the 
boundaries  of  the.knd  demised ;  and  if  he  permit  any  part  of  the 
demised  land  to  be  so  intermixed  with  his  own,  that  they  cannot  be 
distinguished  nor  restored  specifically,  he  must  at  the  end  of  his 
lease  substitute  land  of  equal  value  to  be  ascertained  by  a  com- 
mission out  of  the  Court  of  Chancery.  And  if  tliere  are  several 
co-lessees,  each  and  every  of  them  is  under  an  obligation  not  to 
permit  an  intermixture'  bj  his  co-lessees;  for  they  form  as  to  the 
landlord  but  one  lessee,  (g) 

(e)  Hall  V.  Combs,  Gro.  Elis.  S68.         toa,    2  Vcs.  and  B.  863.     Willis  «. 
(J)  Cro.  Bliz.  47S.  Parkinson,  1  Swanst.  9 

(g)  The  Attorney  General  v.  FuUar- 


^ 
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.  BneroBdmeaU^  bewevtfr,  of  tmaiiit  ii|>an  As  vrntta-  da^ftpt  be? 
long  l»  ike  laodlofd-;  because  the  teiuiAtcaiuiQt  make  the  ludlpf4 
m  tretpntter : (A)  «o  else  wbere  there  ia  a  demiae  .of  a  piece.of 
•grottod  on  which  the  tatiaol  buildi,  apd  the  building  correepoode 
with  the  ubiiltal,  thoogh  not  with  the  measured  diataoce  as  itated 
in  the  leeaei  the  leiaor  shall  not  afterwards  be  allowed  to.  claim 
•the  overplus  on  the  Iboting  of  an  encroachment ;  although  he  see 
the  building  going  on,  and  do  not  olgect  to  it.  (i)  It  might  make 
a  dUlkrence  if  the  tenant  acknowledged  a  holding  of  the  l^ind* 

Wkmmtil)  9L  Imm  lor  Itees  inclosed  |»iA  of  .  the  •iias^ 
e^joiniiig  the  demised  psemiies,  the  soil  beii^  in  the  lesser^ 
•and  ooeupied  the  whole  for  thirty  years,  Orafiaa^  B«.  dirtpted 
theijttiy  lo'piieslime  thai  the  inclosure  was  taken  in  wiHithe 
oenient  of  the  lessor  in  right  of  the  demised  psemises  for  the 
benefit  of  the  lessor  when  the  lease  should  ejtpire. 

A  cmamisiion  to  ascertain  boundaries  can  only  be  obtained|y 
•where  the  eoofueion  arises  from,  the  misconduct  of  the  defendant^ 
•or  those  under  whom  be  claims,  and  only  wfiere  it  is  shewn  that 
'they  cannot  lie  ascertained  without  the  assistance  of  the  court. 
•Therefore  where  (m)  a  termor  hiai  by  himself,  or  bis  under- 
tenants, sofered  the  boundaries  between  the  demised  premises  and 
contiguous  land  of  his  own  to  be  confused,  be  could  not  after  the 
t^rm  ended  ha?e  a  commission  against  the  assignee  of  the  lessor 
who  then  entered,  and  erer  since :  continued  in  possession  of 
both,  without  any  imputation  on  the  propriety '  of  his  obtaiuM^ 
possession. 

Mines,  it  may  be  here  observed,  are  different  in  many  respects 
frees  other  corporeal  hereditaments,  as  to  the  interests  the  lessees 
take  under  a  lease  of  them.  They  have  always  been  considered 
ina.maAnera  species  of  trade.  In  the  north  of  Engli^nd  there 
are'  sometimes  twenty  ^  more  part^^owners  of  the  same  mine ;  and 
.in 'a -late  case(n)  Lord  Eldon  regarded  such  a  lease  as  a  partner- 

(*)  Dos  d.  Celclo«sh  v.  Milner»  9  (/)  Brysa  d.  Child  v.  Winwood,  1 

Esp.  N.P.C.  460.  Docd.Challoserv.  Taunt.  SOS. 

DaTies,  iM,  (m)  Miller  v.  Wariniagton,   1  Ja6. 

(ONeale  d.  Leroux  v.  Parkin,   1  and  W.  484.     Speer  v.  Crawter,  S 

Bi^  H.  P.  C.  SSS.  Meriv.  410. 

(k)  See  Doc  d.  Coldoogh  s.  Milner,  (n)  Jeffreys  v.  Smith,  1  Jsc.  and  W. 
t  X0p.  N.  P.  C.  460. 
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fiiMp  Mik«i4i ;  'Aihotgh  Hfl  Mir  ^ridflj  tli«5r  HM  teMmts  iniWMiiion. 
tnt^te  lo'be  i^^tffd^  «triiHSy«6  teaattey  in  coimoti,  Hiir#iUib^ 
hdptfilflble  'to  earry  ofi  flie  ^orks;  4br  meh  ^miglit  -hirf^  w«k€( 
iriiti«t«  gmtfig  flmm  the  slitlft  4o  woi%  4rib  «ii«iiImHi  <|A#t.   tiHt 
IhM^  fi«mKbre,'Witiioyt  wTerence  ib  the  paMioidar  ckwutw- 
«tMeeftbf  Mjr  «te^,  a^ciiltmot  mufit  'he  imjplied  'to  canfty  oii>the 
imtih^  ebeoeim  ^iii  « <piraeti0itile  <«iHd  JSMriMffway.  -In  ;1he  >ctt6 
«lMf  Ita-^^emeqtieMeedf  4i«ipoteB>tfi»Mig8t  ik»  omnmru'^ta'nimB, 
an  iipttlitMoii  was  >niade  -ttFtfae  ^ourt  ftr  a  reo^mr ;  <aiid  Qjoi4 
Eldon  said  be  would  appoint  a  receiver,  although  the  partiea- 
i^enfiA^Win  eMtaoa.   ^he'idlfflciihy  <ir  kn^wfa^  what  is^tb  be 
fMiM'Ibr'Wfa^  vnd'tbe'expMlseg-of  maaagemeiit  ffttfia  Ae  eoaft 
te  jrii'htlicfibnin^tbtihefMeMe  piMits  whieh  it'WdddtnotasMroeaa 
to'okW  liinds.    If  Ihertifbfe  tin  ptfrtles'cottid  not 'by '  cootMM 
agteeio'^ppbhlt »inaiMiser,'llie ^caurt (wtauMnaliatpd  it>for tbeai. 
So,  ahhoogb  orfe  teifmt  iti  eomnioa  <onnot  maiaitoin  trespaes 
«gamit  another,  on  tWs-  groand  and  oo  aceount  of  the  peenliarity 
^f  this  -spedes  tf 'produce,  the  conrt  will  grant  an  injunction 
Ugaitiat  trespasa,  *  and  wHl  aHaw  >a  'party  to.mafiitaYn  ^a  mmC  fer 
|>rblH8,  Whi6b  in  dttier  eaiea^it  wovid  nat^o.   '8at  In  tbe  saaie 
*dMe(&)'Iiorid' Eldon 'Said,  <<*ff>penoBa  as  partners  becoaie  the 
'purchasers'  of  a  lease  of  mines  fer  ^ferty  yaars,'tbat  is  not  an  ^agvee^ 
'itt^ifrfbr  tr  partner^blp'for'tbat  terai." 

Ill' tteatitfg  of  incorporealhereditanieailSj'Yt  Jsimportaat  to -de- 
fine'What  the  ternifs,  tncideat,*appen'daot,  appurleaatit^  aard  iimilar 
ii^ds,  tecbnicAlly  signiiy.  Part  or  pairel  of  <a 'thing  is  that 
which  is  required  to  the  composition  of  compound  things,- as  the 
demesnes  and  -  servites  are  *  part  of  <  a-aiaaar,'  glebo' aad'  titbefr  of  a 
riBttofy, becaMe  they  are  Meessary  portionsof arae»«nPtire>tlinig, 
and  are  not,'  legally  speakiagy  incident^  aipp^ndaat^  or  appurtenatit. 
Appeitdant'is  a  term  Hvhich' must  ^be> confined  to'camaionsMBad 
a^owBons  appendant,  and  neoessarityimptiespfeseription.  The 
tVohlriheidefttand'appin-tenaiit  niay-be  genenlllyiised'wMiMfiMr- 
ence  to  all  those  hereditaments  which  may  be  in  any  manner 
annexed  to  things  coq>oreal,  and  enjoyed 'wftbihem  "where 'the 
union  most  probabi)  has  commenced  by  grant, nhhou^h  it  may 
be  by  prescription*  l^hc  thing  corporeal  however  must  agree  in 
nature  and  quality  with  the  thing  appurtenant.    Therefore,. a 

(#)  iJttc.  sad  W.  301.  ..  i 


«o  to  a  hoan^  Iscid^ts*  iNro|i«rly  ^Agmtf  Iboae  t|^«8'«hM^  im 
not  kB<mfr  by  the  name  «f  apparteaaat  eff  appeedlABir  wi*  yet  im 
umezed  ta  eMVCireal  kerediUweiitss  i»  tbis  way  a  court  be^nw  ie 
inAideot  te  a-  mMor,  a  ecmrti  of  piepoudre'  i^  a  &ifji  vept  wfl 
fealty  to  the  l^yerBion. 

luand  eaoaei  be  appartaoeiit  to  a  ftiesaiieca  ia  the  proper  Ht^se 
q£  the  wcnnI;  nor  caa  ooe  Bg^oieB  ot  laai  be  appuvtemat  to 
auDtheF  epeciea  qC  landv  been  use  the  tecia  iaioiiiy  properly  afplietk 
to  the  anaexatioQ  of  meepporeal  U>  oorporeal  basediti|Hieai|»  ia 
those  easea  ia  which  the  law  peiraifti  such  aa  uaten;  MH  huMi 
may  be*  appacteoao^  la  a  mewpi^  ia  camaieQ  parlaitofi^  M  bfM^ 
iieually  occupied  witb  it.  (p} 

Coiaiaoa  appendaat  ia  peculiar  te  arable  land  for  beaete  that 

aorvefor  the  inainteDaiife  of  the  pleugb^  ae  horset  aad  p%^ ; 

and  to  dung  and  compester  the  land,  as  kine  aad  ebeep»    9ach 

beaata  ^fe  tlierefore  called  eaam^oahle  beasts^    Beasts  which 

are  not  commonable  are  swine  aad  geats^    A  giaat  of  ceainKHi 

gaaavally  does  net  extend  to  beaits  wbkb  are  Hot  owiaionaNe  a 

but  it  is  otherwise^  if  the  great  be  for  nil  manner  of  heists*    ▲ 

grant  of  common  sans  natnbre  does  not  exclude  the  graaltor  ftioai 

commoning  with  the  grantee,  (q)    Common  appurteaaat  46  lekid 

for  cattle  leraot  and  ^acbant  upon  the  laody  whether  by  gvaob 

or  prescription^  may  be  apportioned  by  the  gmnt  of  part  of  0m 

Jaod  to  which  it  is  appurtenant,  (r)    Wherei  therefore^  A.  seised 

of  two  yiiyates  of  land^  with  common  appurtenant,  mhde  a  lease 

for  years  of  part,  with  the  common  belonging  to  it,  it  was  held  thai^ 

it  might  be  apportioned ;  and  in  this  respect  tbereis  nodistiactioft 

between  codHnoa  appurtenant,  and  that  which  is  appendant*  0> 

But  if  a  commoner  purchase  part  of  the  land  on  which  be  has 

oommon  appeodanti  the  common  will  be  spportiooed :  on  the 

other  hand  if  it  is  common  appurtenant,  the  whole  is  suspeadeA 

during  the  lease,  (t)  because  against  common  right 

A  foldcourse,  t*  e.  common  of  pasture  for  a  certain  number  of 

Op)  Doddridgs  Sn  AilTeivaODS»  SS.         (r)  eachetereli  v.  Porter,  Cro.  Car. 
Hills.  Orsiigs^ Flow.  1  TO.  WilmDtov.     488.   Aaos.H9b.S3s.  9H/^.lB.b. 


CarDy  Cro.  Eliz.  918.  Anos.  Moor.  SSI.  Co.  Lilt  189.  a. 

€tt>.  Xlis.  1 6b  (t)  Mors  v.  Webbe,  8  Browid  8bt. 

(f )  Co.  Liu.  188.  Sp  n.  6.  (I)  S  JUf  •  I9.e. 

1 
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sheep  ill  a  eertsin  tieW  may  beappurtenaiit  to  a  manor :  and  if  the 
lord  grants  or  leases  to  another  a  certain  number  of  acres,  pared  of 
the  manor  with  the  said  ibldeonrse,  this  will  paiss  with  the  said 
acres,  and  shall  be  appurtenant  to  them ;  (I)  for  it  being  in  the 
nature  of  a  common  certain,  it  may  well  be  divided  from  the 
manor,  and  annexed  to  a  parcel  of  it,  and  there  can  be  no  pre- 
judice  to  the  terretenants. 

Where  (ti)  it  appeared  that  A.  having  a  certain  quantity  of 
land  in  a  common  fidd,  and  also  having  a  right  of  common  over 
the  whole  field,  and  B*  also  having  a  right  of  common  over  the 
whole  field,  entered  into  an  agreement  to  tbrbear  exercising  their 
respective  rights  for  a  term  of  years ;  and  each  covenanted  to  diat 
elect :  this  in  effect  was  a  mutaal  lease;  and  therefore,  although 
one  commoner  cannot  distrain  the  beasts  of  ^another  commoner 
damage  Jeasanij  yet  this  agreement  contronled  the  general  laW, 
and  therefore  A.  might  distrain  the  cattle  of  B.  coming  on  his 
land  during  the  term. 

In  general  the  grant  of  an  advowson  appendant  by  the  act  of 
the  party  severs  it  from  the  manor  for  ever :  but  if  the  grant  be 
of  the  manor  and  the  advowson,  or  of  a  house  and  a  shop  iiomj- 
noififi,  this  ir  no  estoppel  to  say  that  the  advowson  is  appendant, 
or  the  shop  parcel  of  the  house,  (x) 

Tithes  cannot  be  called  hereditaments  belonging  to  land;  because 
tbey  are  of  separate  tenure  t  (jf)  but  if  land  or  any  corporsal  heredi* 
taments  be  lei  wijth  all  tithes  belonging  to  them,  the  tithes  usually 
demijied  therewith  will  pass.  Where,  however,  a  bam  in  which  tithes 
of  certain  lands  had  been  used  to  be  inned  was  demised  by  such 
words,  such  tithes  did  not  pass,  but  only  the  tithes  usually 
demised  with  the  barn,  (s) .  If  a  grant  be  made  of  all  tithes 
arising  out  of  or  in  respect  of  forms,  lands,  &c.  the  tithes  arising 
out  of  or  in  respect  of  common  appurtenant  will  pass,  (a)  If  a 
lease  of  tithes  be  granted  after  severance,  the  right  in  the  tithes 
severed  is  in  the  lessor,  although  not  removed  from  the  land,  (b) 

If  a  parson  lease  his  glebe,  he  is  notwithstanding  entitled  to 

(l)SpooDer  V.  Day,  Cro.  Car.  48^.  363.  Dowse  v.  Reeve,  SB.  and  P.  ft7S. 

W.  Jon.  375.  3  Vin.  Abr.  1.  pi.  4.  (a)  4  Leon.  188.  pi.  389. 

(e)  Wkitmnan  e.  King,  S  H.  Bl.  4.  (a)  Lord  Gwydir  v.  Foakat,  7  T.  R. 

(x)  Bro.  Estoppel,  pi.  47..  Bro.  De-  841. 

mand,  pLs.  (»)  Wyburd  a.  Tuck,  1  B.  and  P. 

iy)  Phillips  v.  Jones,  3  p.  and  P.  459. 
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tithes  in  respect  of  it;  and  the  same  law  is  of  a  lay  impropriator* 
So  also  it  is  said,  that  if  a  farmer  take  a  lease  of  tithes  of  his  own 
land  bj  deed,  and  demises  the  land,  he  is  entitled  to  tithes  firom 
hi»  lessee,  (c)  Sa  also  it  has  been  held,  that  since  tithes  are 
collateral,  and  not  issuing  out  of  the  land,  they  cannot  be  dis- 
charged, but  by  special  words.  Therefore  where  a  person  leased 
his  glebe  with  all  profits  and  commodities,  rendering  13s.  M.  fbr 
all  exactions  and  demands,  this  could  not  pass  tithes :  but  such 
special  words  as  '^  for  all  tithes  growing  and  arising  upon 
the  land,  as  for  other  demands,"  might  have  been  a  good  dis- 
charge, (d) 

Hereditament  is  a  word  of  the  largest  extent  in  all  deeds  and 
grants :  for  whatever  may  be  inherited  corporeal  or  incorporeal^ 
real,  personal,  or  mixed,  is  an  hereditament.  Tenement  is  also  a 
word  of  large  extent,  and  seems  to  comprehend  as  much  as  the  - 
former.  An  advowson  is  a  tenement;  an^  so  also  are  tithes, 
and  many  other  incorporeal  things,  (e) 

A  tenement  with  reference  to  the  law  of  settlement,  we  have' 
seen,  is  a  word  of  extensive  signification,  in  order  to  confer  a  settle- 
ment under  the  stat.  13  &  14  Ch.  II.  c.  13.  Any  thing  in  this  sense 
is  a  tenement,  which  is  a  profit  out  of  land.    A  beastgate  therefore 
is  a  tenement ;  and  consequently  the  position  in  Reit  v.  Lockerly, 
Burr.  Settlmt.  Gas.  SI5.,  that  the  tenement  most  be  in  tenure, 
seems  to  be  erroneous.  The  pasturage  of  cowd  is  a  tenement :  (/)' 
but  no  settlement  will  be  gained  by  renting  a  dairy,  indnding  eowt 
and  their  pasture  at  a  rent  above  107.  a  yeaf,  unless  the  lands  on 
which  they  are  depastured  are  above  the  value  of  10/.  a  year,  (g) 
Renting'  a  common  in  gross  is  a  tenement.  (A)    So  is  a  rabbit 
warren,  although  the  party  renting  have  no  interest  in  the  soil, 
exeept  for  the  purpose  of  entering  and  killing  rabbits :  for  it  is  a 
pernancy  of  the  profits  of  land  by  the  mouths  of  the  rabbits,  (t) 
A  windmill'is  a  tenement  within  the  act.  (k)    Cattlegate  is  essen- 

<c) Booth  r.  Fraoklin,  Hell.  SI.  (g)  K.  v.  Miaworih,  2  'BmsL  9S8. 

(lO  Parkins  r.  Hinde,  Cro.Eliz.  161.  (jk)  R.  v.  Hollington,  3  East  113. 

Hinders  cue,  1 1  Rep.  13.  b.   Stiles  v.  See  R.  e.  Mhicliiiihamptoii»  9  Str.  874. 

Miller,  1  Leon.  SOO.  eaiHtti,  R*  v.  Dosinghan,  7  T.  R.  671 . 

(e)  Py.  38S.  a.  pi.  30.  (0  R.  v.  Piddletrenthide,  3  T.  R. 

(/)  R.  V.  Tolpuddle,  4  T.  R.  671.  77a.  See  R.  •.  Kinyer,  1  Sir.  678. 

R.  ff.  Fiddletfenlliide,  ST. R.  772.  R.  {k)  R.  v.  Butoej.  Cas.  temp.  Hard. 

.  V.  Sloke  upoD  Trent,  10  East,  406.  SSI. 
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^i^Ul  4iffie)C?JHl  Croqjf  «  ri{l4  of  coi^iuon  :  for  ffaft  owner  hm  il  ippf 
i^  rQi|pfK)i.  of  9^y  ^V^QOif  but  »9  having  a  joifit  inlere^  iq  ibt 
fioilt  v^hiftb  a  rig¥  <^  coi^inoci  it  n»l ;  tbere(op^  a  ^tlc^tf^  14 
etear]^  a  teqiemenir  (/)  A  isfiery  is  a  iene^eat.  Sq  !jrbere(ifi>  « 
RPlVfejr  TfnU^ii  hy  parol  ^  tfee  fiMierjf  of  a  pon4  wi<^  t\^  %fm^- 
8a^^  49$a,  and  ro9tie9>  ijrown  10  apd  ^u^  Um  sanifi  ibp  U^.  1^ 
)i^»r/*  tlMi^9QU  paiiaed;  and  conseqi^efidjf  U  fifw  a  t9i\etni9nt  f^itlkon 

t|ie  at.  9  and  10  W*  Uh  ^^  1 1*    The  M  pf  t>>f  paun^r^  tfJ^mg 

the  tan^meat  is  aufficient^  though  %hfi  lessof  ^  99  title.  T^^hi^ 
the  hajf)  gn^  and  aftermath  of  a  pieadow  for  ^n  pi|qMh9>  al  the 
annual  value  of  lO/.,  is  a  tenement,  (if)  So  taking  land  for  ^  p^r* 
ticolav  parposey  as  setting  potatoes,  is  a  tepeinenL  (p>  F^tng 
generally  is  no  tenement :  but  where  there  was  an  ^reea^eiil 
to  food  a  cow  for  ^  seasouj  il  was  prcsugied  to  be  fed  on  laad,  Md 
iip%  on  bay.  (p) 

fThe  mortgagee  of  several  houseii,  after  recovering  possessioa 
in  cgeetment,  suffered  the  mortgagor  Ip  inhabit  011^  of  Iheni  for  art 
express  purpose,  this  was  held  not  la  confer  ^  settlequept :  (q)  b^t 
in  geoeraly  in  order  lo  acquire  a  settleme^ii  by  taking  a  teii^iuent  of 
lOL  a  year,  no  e^pr^ss  contract  19  qeoei^ry,  It  is  su(]icient  if  the 
tenant  reside  the  requisite  tim^  on  a  teuemcitt  of  s^c>i  v^l^e^  p^h 
the  permission  and  consent  of  the  l^ndlofd,  be^auee  in  aqch  ease^i 
the  law  implies  a  contract,  (r)  Sp  0]tho|igh  a  tepanl  be  remp>e- 
i^e  under  certain  circuBi^tance9^  there  is  no  power  to  dissolve 
the  contract  as  between  landlord  and  tenant.  Therefore,  if  ^ 
tenant  be  removed,  by  the  order  of  two  justices^  fyfm  a  ten^^t 
above  10/.  a  year,  and  afterwards  return  to  ihe  sametenepieat^  and 
reside  the  proper  time  without  making  any  new  conlraci,  be  wiH 
gain  a  settlement,  (s)  A  tenant  who  takes  a  new  lease  of  a  teoe^ 
meot  vnder  the  value  of  10/.  is  always  liafale  Jto  be  removed  under 
the  Stat.  13  Sc  14  Ch.  II.  c  li. 

The  renting  by  a  needlemaker  pf  certain  runners  ip  another^a 
mill,  together  with  a  packeting  room,  of  all  which  he  had  exclu- 
sive n9e|  (the  runner  being  a  piece  of  piachipery  for  scouriiijg 

<i>  JU9.  Wbidsf ,  I T. ».  i»7.  4M. 

(m)  R.  V.  0kd  ^IrwfejPd,   I  T-  A.         (p)  R.  v-  Osvhy.  \4fysk.  f  ^. 
Si>e.  («)  R.  V.  CatheidegloB,  9  T*  R. 


(If)  R.v.fi|okAi»  ex  R.t^.  neic     771. 
I).  Ikwiipfea,  4  T.  R.  310.  4r)  ft.  s.  NetK^nsoal.  4  T.  R.  HbB. 

(o)  R.  V.  Shcnsloo,  Burr.  Sett  £s.         (t)  R.  p»  |]iUoi\gkgr,  %  T.R.  lot. 
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needles  screwed  down  to  the  floor  of  the  mill)  the  whole  beings 
above  the  annual  value  of  10/.  including  the  runners,  is  not  a 
tenement  to  confer  a  settlement :  it  is  only  a  licence  to  use  part 
of  the  machinery.  (/)  So  a  contract  for  a  standing  place  in  ano« 
ther's  mill  for  a  carding  machine,  (the  pauperis  own  property) 
which  was  fastened  to  the  floor  and  the  ceiling,  for  the  purpose  of 
being  worked  by  the  steam-engine  of  the  mill,  for  which  the  party 
was  to  pay  20/.  a  year  with  liberty  to  quit  at  three  months'  notice, 
is  a  mere  licence  and  no  tenement,  (u)  So  where  (x)  there  were 
articles  of  agreement  under  seal  by  certain  persons  with  the  owner 
of  a  corn-mill,  to  deliver  with  their  own  horses  and  carts  a  certain 
quantity  of  com  every  week,  from  95th  September,  1790,  to  25th 
March,  1795,  to  be  made  into  flour  at  8s.  per  load ;  and  the 
owner  of  the  mill  covenanted  with  the  termors  that  thisy  should 
have  the  running  and  grazing  for  their  horses  in  a  certain  mea- 
daw,  and  also  the  use  of  a  stable  and  xarthouse  gratis :  and  he 
also  covenanted  that  at  the  end  of  the  term  he  would  take  all  the 
articles  iind  utensils  at  a  iair  appraisement.  It  was  held  that 
there  was  no  colour  for  construing  this  to  be  a  tenement. 

In  former  times  many  distinctions  arose  on  the  meaning  of  the 
word  ^'  reversion."  It  may  mean  the  estate  which  shall  revert  in 
possession  after  another  estate  in -possession :  (^)  but  it  usually 
means  the  estate  which  remains  in  the  landlord  after,  he  has 
granted  a  particular  estate  in  possession.  In  this  sense  a  rever- 
sion may  be  parcel  of  a  thing  in  possession :  but  a  thing  in  pos* 
seaaion  can  never  be  parcel  of  the  reversion.  Therefore  if  a  nian 
seised  of  a  manor  lease  part  of  the  demesnes,  the  reversion  re- 
mains parcel  of  the  manor,  and  will  pass  with  the  grant  of  the 
manor,  (x)  But  if  a  man  lease  the  manor  for  life,  excepting 
twenty  acres,  and  then  grants  the  reversion,  the  twenty  acres  will 
not  pass  with  it.  (a)  Where,  however,  (b)  the  lessor  leased  a 
manor  excepting  trees,  and  then  made  a  second  lease  of  the 
trees,  and  then  leased  the  manor  a  second  time  without  any 
exception,  this  was  held  to  pass  the  trees. 

(I)  R.  r.  Tardebrig^,  1  Bast.  MS.  145.      Milburne  v,  Doshbarae,  Cro. 

(If)  R.  V.  Mellor,  8  £Mt.  189.    R.  v«  Eliz.  323. 

Dodderhill,  8  T.  R.  440.  (s)  Bawell  v.  LucaA,  2  Leon.  281. 

(x)  R.  V.  HammersmUb»    8  T.  R.  (a)  Tbe  Bisbop  of  Gloucester  v. 

4§0.  D.  Wood»  Wincb.  4S,  57. 

(jf)  Wroteslej   o.  Adams,   Plow,  (k)  Ive  o.  Saros,  Cro.  Blia.  621. 
187.     TbrojmortoQ  «•  Tracej,  Plow. 
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In  the  lease  of  a  ready  fornkhed  home  lA  b^vm^l  to  amiw  # 
schedule  or  invenlofj  of  the  fiirniture  to  the  'Amif  mhidk^i^ 
hare  the  same  operation  as  if  inserted  in. the  deed  itael^  acoording 
to  the  rule  verba  relata  hoc  maxiai  cperanlur  per  r^iawitiam  mi 
in  tU  inesse  videntur.  The  posaeseion  of  the  fanuto*e  in  svnb 
eaaes  is  so  completely  transferred  (o  the  lessee,  that  it  is  not  attaob- 
able  by  the  sheriff  on  an  execution  against  the  lessor;  (c)  Korean 
the  lessor  maintain  either  an  action  of  trespasser)  or  troi:er(e) 
against  the  sheriff  for  taking  the  furniture  undera  writ  ofjitri  fadai 
against  the  lessee,  although  after  notice  that  it  is  a  ready-funnished 
house.  But  it  has  been  determined  that  a  tradesmas  supplying  a 
■tarried  woman,  living  apart  from  her  husband,  with  furnitare  on 
hire,  may  maintain  trover  against  the  sheriff  for  taking  such  gooda 
in  execution  at  the  suit  of  the  husband's  creditors,  inasmuch  as 
the  married  woman  was  incapable  of  acquiring  a  property  io 

r 

them.  Another  point  made  in  the  case  wa?,  that  the  goods 
being  let  for  an  indeterminate  time,  if  the  contract  had  been 
valid,  notice  to  the  dieriff's  officer  could  not  determine  the  con- 
tract. (/) 

With  respect  to  livestock  demined  with  a  fiirm,  and  the  furni- 
tare in  a  ready  furnished  house,  since  they  are  mere  chattels,  and 
form  no  essential  port  of  the  premises  demised,  no  waste  lies  Ibr 
wantonly  destroying  them.  But  deer  in  a  park,  and  fidi,  sneb  as 
carp  and  pike  and  their  fry,  in  a  fishpond,  being  considered  parcel 
of  the  inheritance,  the  destroying  them  is  waste;  and  the  same 
may  be  said  of  doves  and  pigeons  in  dovecotes,  (g)  Thedestrw* 
tion  of  conies  in  a  warren  has  been  held  not  waste,  beeaase  they 
are  feroR  natures,  although  the  warren  was  paled  end  inclosed : 
but  a  remedy  in  such  a  .case  would  at  all  events  be  afforded  in 
equity,  if  the  warren  is  a  source  of  profit,  and  expressly  demised 
by  that  name,  (h) 

The  contract  for  letting  goods  and  chattels  is  sometimes  ealted 
letting  and  hiring,  (t)  the  locatio  et  conducUo  ret  of  the  ^iviliaw. 
Of  goods  thus  let  and  hired  the  rufe  seems  to  be,  that  the  hiler 
must  take  the  same  care  of  them  as  all  prudent  people  in  the  vtorid 

(c)  Garstin  v.  Ashlin,  I  Mad4.  Ch.         (g)  Owen  36.    Smiths.  Sachevcvell, 

C«.  150.    But  see  8  East.  476.  Hetl.  49.  105.  «     ^ 

id)  Ward  V.  Macaulay,  4  T.  R.  489.         (A)  4  £eon.  240.    lMdy!6V:  Mayle, 

(e)  Gordon  V.  Harper,  7  T.  R.  9.  Ow.  66.  t-:      -^    -        x- 

(f)  Smith  V.  Plomer,  15  East.  607.  (0  Faff,  de  Of.  lib.  1.  ^riS.  s.  10. 
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riieir  to  the  j^rMenratioa  of  their  own  property ;  aod  sileh  tt  ds^ 
gree  of  care  shall  exempt  him  from  answering  for  lo08.(&)  Ac« 
eofAitig  to  Bracton,  "  UUh  deridcratur  custodia  qualem  diligettiitsl^ 
mm  paierfimnUai  suis  rebus  adhibei  quam  si  prasstiteril  ei  nm 
aHquo  cttsu  amiserit  ad  earn  rem  resHiuendam  non  tenebitur.^  In 
this  doctrine  Bracton  is  followed  by  Lord  Holt,  in  the  case  of  Cogga 
V.  Bernard ;  (0  although  without  any  acknowledgment  of  the  sovrea^ 
from  which  it  came :  where  that  greai  judge  laid  it  down,  ^^  thait  if 
l^oods  are  let  out  for  a  reward,  the  hirer  is  bound  to  the  atmosi 
diligence,  such  as  the  most  diligent  father  of  a  family  uses''  iv  the 
preeenration  of  his  own  property.  It  is  observed,  however,  by  Sir 
W*  Jones,  in  his  admirable  Treatise  on  Bailments,  that  the  passage 
cited  from  Bracton  is  copied  from  Justinian'e  Institutes,  (m)  wWc!i 
were  according  to  the  proeme  extracted  principally  from  (her 
conamentaries  of  an  ancient  lawyer,  named  Gaius,  who  was  ad^ 
dieted  to  the  use  of  superlatives ;  and  the  epithet  ^*  dttigentissi'^ 
Mars"was  in  feet  used  by  Gaius,  and  by  him  alone,  on  the  subject 
of  hiring.  It  is  singular  also  that  Theophilos,  in  translating  thitf 
phrase  of  Gaius,  has  exaggerated  the  care  necessary  upon  such 
occasions  still  further:  he  makes  use  of  the  expression  i  ^q^oipa 
9teti*^kBrettos.{n)  Sir  W«  Jones  concludes,  therefore,  that  there  ia 
tfo  authority  against  the  rule  that  requires  of  a  hirer  only  the  same 
digfree  of  diligence  that  all  prudent  men,  that  is,  the  generality  of 
nmnkind,  use  in  keeping  their  own  goods,  (o) 

It  has  been  decided  that  if  a  lodger  steal  the  goods  let  with 
his  lodgings,  it  is  not  felony  at  common  law,  by  reason  of  his 
apecial  property  in  them :  but.  this  exemption  does  not  seem 
to  extend  to  the  case  of  a  person  taking  lodgings  ammo  JUrandlf 
with  the  intent  to  rifle  them,  and  elude  the  law.  The  statute 
3  W.  ft  M*  c.  9.  s.  5.  embraces  all  offences  of  this  kind,  and  makes 
them  larceny  and  felony.  But,  notwithstanding  this  is  a  declara* 
ti>ry,  as  well  as  an  enacting  law,  yet  it  has  been  held  that  the 
declaratory  part  must  be  construed  with  reference  to  the  pre- 
Aflriilev  It  has  been  ruled,  therefore,  that  a  ready-furnished  house^ 
the  whole  of  which  is  let,  and  no  part  of  it  reserved  to  the  lessor, 
is  ^  mansion-house,  and  not  the  lodging  of  the  lessee,  within 
»• 

(A)  Bract  fo.  69.  (ii)  TbeophiL  Inst  lib.  iii.  fit  U.  s.' 

(0  9  Itord  Raym.  909, 990.    l  Salk.  Oe  Locatione  et  Condnctione. 

Com.  133.  (p)  See  Bsny  od  BailmenU  by  SU 

Csi)  last  ill.  U.  A.  W.  Joneii  edited  by  Balmanno,  S«-M« 

T  9 
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ilbeinmrfiig'Of'lhli  stelule.Q))'  ^o  m  a  jubsequmt  caai^  wiwre 
ddte'ptisoocr  was  (adkled  Jop  •  stealiiig  tome  silrer  si^ckum  .hi?  a 
...lodgiiig^boiiac^  an  ^bjeq^oD^vvtts  taken  by>  his  qooneL  that  Aa, 
oaaa  was  not  withki  the  statute  jmi.  the  following,  erideoee.    T|ie 
proBfcutor  let  to  the  prisoner  a  reiidy*fiirnishe4  honse  at  Brightpo, 
'fi>r  A  iBanUi;  and  gare  hnn  an  iwantory  of  the  fiirnitvre,  (ampngM* 
erhidi  wen  the  spoons  in  qocstion)  under  an  express  contract 
4hat  if  any  of  the  goods  therein  flpeoified  should  be  injured  4^r 
.  nissiog  at  the  end  of  the  time,  he,  the  prisoner,  should  make  them 
-good.    The  keys  of  the  hoase  were  accordingly  delivered.  *lo- 
him;  and  he  took  possession  of  it,  li?ed  in  it,  and  hired  and  em->; 
ployed  his  own  servants.    On  reference  of  the  poiat  to  the  twelve- 
ja(%e9  all  of  them,  except  Grose,  J.  who  was  absent,  agreed  that: 
the  case  was  not  within  the  act.    Eyre,  C.  J.  said,  it  was  meant 
to  apply  to  cases  where  the  owner  bad  a  possession  and  the  lodgpi:. 
the  use ;  and  was  made  to  obviate  a  doubt  as  to  the  owner's  pc^-, 
session.    Someof  the  judges  also  thought  that  the  agreement  to 
make  good  what  should  be  missing  took  this  case  out  of  the 
statute,  (q) 

>.  Where  anjf  thing  is  granted,  all  things  necessary  ^to  its  ei^y- 
ment  pass  inclusively.  Therefore,  if  land  be  granted  in  the  midst 
of  other-  laad  of  the  grantor,  a  way  necessarily  passes  with  the. 
iand  demised:  t>ut  if  away  does  exist,  although  not  so.conve« 
nieiit  as  a  waj  over  other  land  of  the  grantor  contiguous  to'  the- 
bmd  granted,  such  more  convenient  way  will  not  pass,  (r)  Jin 
(eoeral,  however,  easements  which  in  effect  include  almost  •all 
incorporeal  rights  in  anotber^s  land,  which  may  be  annexed  to 
things  corporeal,  pass  by  the  force  of  the  word  ^^appurtenances.*'- 
.  A  condoit  pipe  may  thus  pass  as  appurtenant :  to.a  house,  ami  the 
.'Ussee:ffifly  comeon  another's  land  to  mend  it  without  any  grpmi: 
or*  prascription :  (^)  but  then  such  an  easement  must  have  bean^ 
iCreated'by.some  person  liaving  a  permanent  interest  in  the  la.i)d ;/ 
tjierefore,  ifa  lessee  for  years,  or  for  life,  during  his  lease  convi^s. 
WAter  by  such  a  pipe  to  his  house,  and  during  the  lease  the  lessor. 
.  setlftpairt  of  the  land,  so  that  the  land  becomes  severe^. from.- the; 

.    '(p)  6  EraM.  Coll.  Slati.  Pt.  V.  cl.  7.      Jordan  v.  Atwood,  Owen,  192.    Sla- 
Ne.  17.  p.  472.  D.  14.  .    pie  v.  Reydon,  6  Mod.  3.    Howtea  v. 

\q)   Palmer's  ca<e,    2  Russell    on      trearson,  8  T.  R.  56.    2  Roll.  Abr.  60. 
'ffltniw,  1297.  '  pli'lT. 

(r)  Clarke  t*.  Cogg^e,  Cro.  Jac.  170^         (t)  Brown  v.  Nichols,  Moor.  682. 


/  . 
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house,  this  easemebt  will  not  after  the  lease  pass  to  another 
granted  by  the  word  ^^appurtenances/' '  So  if  a  disseisor  make  such 
«n  easement,  arid  the  disseisee  after  entfy,  without  taking  conu- 
sance of  the  easement,  sell  the  land  to  one,  and  lets  the  house  t6 
another,  the  owner  of  the  land  is  not  compellable  to  suffer  the 
other  to  enjoy  the  easement.  (Q  So  if  tenant  for  life,  or  years, 
give  a  licence  to  another  to  enjoy  an  easement  on  his  land  for 
above  twenty  years  uriihont  interruption,  this  will  not  affect  the 
remainderman  or  reversioner :  he  may  dispute  the  easement ;  arid 
the  length  of  possession  will  not  be  presumptive  evidence  of  4 
grant,  unless  it  can  be  shewn  that  he  acquiesced,  (u)  Again  an 
easement  may  be  extinguished  by  unity  of  possession  ;  and  after 
it  is  extinguished;  a  new  easement  is  not  necessarily  created  by 
the  grant  of  the  messuage  or  other  hereditament  by  the  word 
^  appurtenances,"  although  those  who  have  occupied  have  always 
taken  advantage  of  the  easement,  (v) 

'  It  seems,  however,  that  easements  will  pass  by  general  words, 
(not  by  the  words  ^Menements  and  hereditaments,")  (^)  in  th6 
manner  of  new  grants,  although  they  have  been  extinguished  by 
unity  of  possession.    In  Bradshaw  v.  Eyre(^)  the  owner  of  land, 
subject  to  a  prescriptive  right  of  common,  purchased  the  premises 
to  which  such  right  was  attached;  and  afterwards  demised  the 
land  with  all  commons,  profits,  and  commodities,  &c.  thereto  ap« 
pertaining,  or  used  and  occupied  therewith.  ~   And  the  court  held 
that  these  words  were  a  good  grant  of  a  new  common  for  the 
time :    for,  although  it  were  not  common  in   the  hands  of  the 
feoffor,  yet  it  is  quasi  common  used  therewith ;  and  although  it 
be  not  the  same  common  it  was  before,  yet  it  was  a  like  common ; 
but  because  there  was  not  a  sufficient  averment  that  this  common 
w.as  used  by  the  lessor  at  the  time  of  the  lease,  it  passed  not.  (2) 
This  latter  point,  observes  Sir  W.  D.  Evans,  shews  the  necessity 
of  the  common   phrases  ^*  now  or 'at  anytime  heretofore  held, 
used,  and  enjoyed,  &c."     So  upon  a  justification  under  a  grant 
of  a  messuage,  and  all  commons  appurtenant,  judgment  was 

(I)  Nicholas  v.  ChamberUiD,  Cro.  S§5.  See  post,  pp.  327, 330. 
Jac.  181.  (x)  Brook.  Read.  Stat,  of  Lim.  4t. 

(vyBiadbory  v.  Grinsel,  8  Saond.         (^)  Cro.  Bliz.  570. 
175.'  d.  in  note.     I    Phill.  Ev.  167.         (z)  Seo  Worledg  v.  Kiapwel,  Cro. 

Daniel  v.  North,  11  East.  378.  S.  F.  Eliz.  794. 

(v)  dementi  v,  Uimbcrt,  I  Taunt. 
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giv«ii  againat  Ihe  defendant,  lieoauee  Ui«re  gpfieared  to  jbaT« 
bMO  ft  unity  of  posBession  whereby  the  e<wnoii  wu  ex^oct: 
biit  it  was  nid  by  the  court  that  all  ooniDans  ufluaUy  occapiiid 
wi^h  the  toessaage  would  have  passed  each  a  common  as  thexa 
formerly  was.  (a) 

80  the  case  is  the  same,  where  the  tenants  of  a  particular  estate 
have  commonly  enjoyed  a  way  or  common  in  the  lands  of  tjba 
laadlord,  without  reference  to  the  circumstance  that  the  property 
IB  respect  of  which  the  eqjoyment  is  exercised^  (as  ia  tho  ordinary 
aase,  where  the  same  person  is  lord  of  the  manor,  and  of  sevaral 
iMrms  within  such  manor,)  and  that  which  is  affected  by  it,  w»ce 
erifinally  separate  or  united,  (b) 

On  the  same  principle,  where  (c)  there  was  a  grant  of  a  manor 
with  all  lands,  rents,  reversionSi  services,  and  hereditaments,  which 
wore  parcel,  or  had  been  deemed,  reputed,  or  taken  as  part,  pax* 
eel,  or  member  of  the  manor  ;  and  it  was  urged  that  a  renicbai|^, 
created  within  time  of  memory,  upon  the  sale  of  land  part  of  the 
minor,  did  not  tome  within  the  description,  as  the  repHtatipn 
Mght  to  go  beyond  the  time  of  memory*:  it  was  ruled  that  re» 
potation  at  the  time  of  the  grant  was  suflBcient. 

It  is  apparently  immaterial  whether  two  properties  originally 
belonging  to  distinct  owners,  in  the  one  of  which  the  occupier  hiul 
the  benefit  of  an  easement  attaching  upon  the  other,  should  hava 
become  subsequently  united ;  or  whether,  during  the  possession 
by  the  same  person  of  premises  afterwards  divided,  certain  acts 
should  in  the  first  instance  be  done  affecting  the  enjoyment  of 
part  of  such  premises,  in  respect  of  matters  which  ought  to  ha?^ 
continuance  after  their  severance,  (d) 

In  II  Hen.  VII.  95.  pi.  6.  an  action  on  the  case  was  brouglrf 
upon  the  custom  of  Xiondon,  that  where  there  are  two  adjoining  t^ 
9oments,and  one  has  a  gutter  running  upon  the  other,  the  owner  ^ 
the  latter  can  not  stop  it,  although  in  his  own  land ;  and  tl^f 
right  of  action  being  disputed  in  consequenca  of  there  having 
been  a  unity  of  possession :  it  was  held  that  the  action  yif^ 
such  as  could  not  be  defeated  by  unity  of  possession.  So  in 
Bury  9.  Pigot(0)  it  was  held  that  an  action  for  the  diversiom  of  a 


(s)  Saundeys  v.  Oliff,  Mdor,  467.  (iQ  MS.  oWervatioa  h^  j5ir  W.  D. 

(b)  MS.  ohtsrv»ttoB  by  Sir  W.  D.  Evans. 

Bvans.  (e)  poplir  1*0. 
ie)  Forenum  if.  Bobham,  Moor.  1 90. 
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waftT-Murae,  vbich'  bad,  time  oat  of  mind,  run  to  a  cartein 
watering  phce  of  the  platirtiK  throagh  tbe  lands  of  the  defendknty 
wa8  nmintainable ;  notwithstanding  the  defendant  pleaded  that 
both  tbe  lands  had  been  in  the  possession  of  King  Hen.  VIII. 
and  which  unity,  it  was  insisted,  amounted  to  an  extinguishment. 

The  doctrine  of  revivor  in  the  case  of  ways  deserves  a  fuller 
eonsideration.  In  Whalley  v.  Thompson,  (d)  the  owner  of  two 
liontigiious  doses  having  used  a  road  over  the  one  to  the  other, 
devised  the  latter  with  its  appurtenances ;  and  in  a  plea  of  tre^ 
pass  it  was  aliened,  that  he  had  used  the  way  as  an  easement  and 
a^^purtenance  to  the  premises  devised;  and  the  benefit  of  such 
way  was  claimed  as  passing  by  the  devise.  It  was  ruled  that  the 
plea  could  not  be  supported.  With  reference  to  what  had 
passed  in  argument,  when  it  had  been  observed  that  if  the 
road  in  question  had  been  described  in  the  devise,  it  would 
bave  passed;  and  that  observation  had  been  followed  up  by  a 
qvestion,  whether  the  word  ^*  appurtenances"  would  not  carry  any 
easement  or  right  that  would  pass  by  a  particular  description  I 
Byre,  C.  J.  said  that  its  operation  must  be  confined  to  an 
old  existing  right,  and  that  if  the  right  of  way  had  passed  in 
this  instance  it  would  have  passed  as  a  new  easement.  Had 
the  devise  been  with  ike  way  now  usedj  it  would  certainly  have  been 
a  devise  of  the  close  in  question,  with  the  easement  newly  created. 

To  this  case  (e )  is  subjoined  a  note  of  a  passage  in  Brook's 
Abridgment,  tit.  Exting.  15.  as  follows  :  A  way  to  a  mill  having 
been  extinguished  by  unify  of  possession  in  J.  S.,  he  died ;  where- 
upon partition  was  made  between  his  daughters ;  the  mill  and 
way  were  assigned  to  one,  and  the  land  to  the  other.  Held  that  the 
way  was  revived :  tamen  videtur  it  is  a  new  way.  Perhaps,  says  Sir 
W.  D.  Evans,  this  case,  if  the  circumstances  of  it  were  distinctly 
known,  might  be  resolvible  into  the  doctrine  about  to  be  adverted 
to.  There  are  several  allusions  in  the  books  in  treating  of 
Ihe  difierent  kinds  of  ways  to  a  way  of  necessity  ;  and,  from  the 
manner  in  which  the  expression  is  used,  it  might  be  inferred  that 
a  person  holding  a  given  piece  of  land  might  de  jurey  and  in- 
dependently of  any  right  arising  from  grant  or  prescription, 
claim  a  liberty  of  passing  through  the  land  of  an  adjoining  pro- 
prietor to  the -public  highway  :  but  this  notion  is  now  completely 
exploded,  and  the  true  doctrine  appears  to  be,  that  where  a  person 

(d)  1  B  and  P.  S71.  [e)  Whalley  v.  Thomffeon. 
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has  two  closes,  one  of  which  is  near  the  highway,  and  the  other 
morie  remote ;  and  he  is  surrounded  by  the  lands  of  other  pro- 
prietors so  that  there  is  no  other  access,  and  the  more  remote  por- 
tion is  sold  or  otherwise  alienated,  a  right  of  road  through  the 
nearer  shall  be  held  to  be  included  without  any  express  disposi- 
tion for  the  purpose,  and  vice  versd^  if  the  nearer  is  disposed  of, 
the  same  right  is  excepted  without  express  reservation,  (e) 

It  has  been  determined  that  when  a  person  conveys  land  of 
which  he  is  seised  merely  as  trustee,  and  to  which  there  is  no  access 
except  through  some  adjoining  land  of  which  he  is  seised  in  his  own 
right,  the  person  taking  such  conveyance  is  entitled  to  the  benefit 
of  a  way  through  it  in  the  same  manner  as  if  the  trustee  had  been 
seised  of  the  land  conveyed  in  his  own  right.  (/) 
^It  is  said  in  2  RolKAbr.  60»pL  17.  that  the  feoffor  of  land,  to  which 
there  is  no  access  but  through  his  own  land  adjoining,  shall  assign 
the  way  where  he  may  best  spare  it.  The  same  principle,  it  seems, 
would  apply  to  the  person  through  whose  land  the  way  is  re- 
served by  implication. 

The  following  case  (g)  in  the  Common  Pleas  offers  some  illus- 
tration of  the  doctrine  of  the  reservation  of  necessary  ways. 
Three  closes  belonging  to  different  persons  lay  in  successioD 
according  to  the  diagram  annexed  : — 


hounded  by  public  highways  at  the  opposite  extremes  of  A  and 
C,  the  occupiers  of  B.  having  no  road  except  through  A.  The 
several  closes  afterwards  became  the  property  of  one  person  ;  and 
B.  and  C.  being  in  the  occupation  of  the  same  tenant,  a  com- 
munication was  made  between  the  two  by  whic{i  access  could  be 
had  from  B.  to  the  road  at  the  extremity  of  C.  The  proprietor 
sold  A.  to  the  plaintiff,  and  afterwards  sold  B.  and  C.  to  the  de- 
fendant, who  was  ruled  to  be  entitled  to  the  benefit  of  the  ancient 
road  through  A.  It  was  argued  for  the  plaintiff,  with  respect  to 
the  general  doctrine  of  ways  of  necessity y  that  if  the  sale  be  made 
to  the  owner  of  an  adjoining  close,  inasmuch  as  he, has  another 
mode  of  access  to  the  land  which  be  purchases,  namely,  from  his 

{e)  Ihitton  V.  Taylor,  Lutw.  1487.  (/)  Howton  o.Freemui,  8  T.  R.  60. 
CUrke  v,  Cogge,  Cro.  Jac.  170.  Bttl-  {g)  Buckley  v.  Coles,  5  Taunt.  Sllf 
land  V.  Harrison,  4  M  and  S.  S8T. 
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own  clofe,  no  way  of  necessity  re«ulto.fr0fn  t]iat^0piKgrwa^r:md 
in  such  case,  inaamuch  as  that  which  a  man  gra[Ha!9in»t;)>a.p9Siri 
of  hi»  own  estate,  and  since  the  vendor  had  alieaated  A.  wJtll^l^ 
any  reservation  before  be  sold  B.,  and  bad  .the  means  to  Baftifdiy 
oat  of  his  own  adjacent  close  C.  this  resulting;  way  of  necessAljFy.tbf 
way  over  A.  did  not  again  revive  by  reason  of  his  subsequent  s^l^t^ 
B.    The  case  had  been  left  ^nerally  to  the  jury  at  the  trial,  md 
appears  to  have  been  decided  by  some  of  the  court  upbojht. 
ground  of  the  jury  having  negatived  the  right  pf  way  in  the  defi^ndf 
ant  over  G. :  but  the  opinionsof  the  judges  are  very  briefly  given^ 
SirW.  D.  Evans  conceives  that  the  court  did  not  by  any  means  (airlif 
meet  the  argument  for  the  plaintiff  as  already  stated.  They  bebd  that 
t^ere  was  ho  fact  which  ought  to  have  been  left  to  the  jury.  That  j| 
was  a  question  of  law  which  ought  to  have  been  disposed  of  by  tlM 
judge  who  presided  in  favour  of  the  plaintiff,  who  was  right  in  hisal« 
legations  that  no  such  way  of  necessity  existed.  (A)  The  argument  « 
was.  by  one  of  the  learned  judges  put  upon  the  supposition  IbatBv 
and  C.  might  have  been  sold  to  different  persons :  but  the  argument 
of  the  plaintiff  was,  that  after  the  first  sale  the  right  of  the  vendor 
was  extinct  in  respect  of  the  ancient  way,  it  not  being  necessary 
to  enable  him  to  have  access  to  the  middle  close.  And  if  such  ngbi 
was.  extinct  to  the  seller,  it  is  diflicult  to  concaive  how  it  could  be 
revived  in  favour  of  a  purchaser  who,  by  the  general  priacipleeof 
lawy  would  have  a  right  through  the  adjoining  land  of  the  seller 
remaining  unsold.    By  another  learned  judge  the  jury  were  coo* 
sideredas  negativing  the  proposition  that  the  defendant  had. a  way 
by  C,  which  was  his  own  close.    So  fer  as  the  case  proceeds  u^n 
the  finding  of  the  jury,  observes  Sir  W,  D.  Evans,  it  oanoot  b0  H 
just  foundation  for  any  doctrine  upon  the  question  of  law,  WhiVh 
would  have  been  fairly  raised  if  the  plaintiff,  instead  of  generally  tlra*^ 
versing  the  right  asserted^had  replied  by  stating  the  feet  of  the  sel^- 
ler  having  after  the  first  sale  another  approach  to  the  middle  dose*: 
The  principle  of  the  following  case  (t)  seems  to  be  less  obvioui 
than  those  which  have  been  before  cited.    The  action  was  bfoligbt 
for  the  breach  of  the  covenant  for  quiet  enjoyment,  in  the  leasd  of 
an  inn  in  Smithfield,  which  was  granted  with  a  particular  rigbti# 


I J 


(h)  The  iray  of  necessity  daimed  fact  that  the  vcDdor  had  after  the  sale 

by  the defendattt  ^ms  fbrmally  pleaded  such  a  way  as  was  alte^d. 

with  all  proper  allegations,  to  which  ^i)  Morris  v,  Bdg^nton,  S  Taunt  t4. 
there  was  a  replication  negativing  the 
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intf  Osiotigh  9L  gateway  and  yard  (afterwards  reserved  lytin 
Imot)  t6  a  cdlaf ,  |mrt  of  the  demised  ptemises ;  and  all  other  ways 
stnd  easemeftts  to  the  demised  premises  belonging  and  appertaining. 
Klie  taproom  Wai  on  the  eastern  side  of  the  gateway ;  and  the  most 
dfyvio^s  and  usual  approach  to  it,  and  that  which  was  used  by  the 
defendant  during  his  Own  occupation,  was  by  the  gateway  from  the 
iftreet.    lliere  was  an  entrance  from  the  street  to  a  oofieehouae 
on  the  western  side  of  the  gateway  by  which  access  might  be  bad' 
td  the  taproom  across  the  gateway,  bat  which  was  less  advan** 
t^geoui  to  the  plaintiff.    Before  the  lease  the  gates  of  the  gate« 
way  had  usually  not  been  shut  till  a  late  hour  at  night ;  and  thti 
obstruction  complained  of  consisted  in  shutting  them  at  an  earlier 
hour  tor  €he  purpose  of  securing  the  goods  in  the  carriers'  ware- 
houses in  the  yard  beyond.    Judgment  was  given  in  favour  of  the' 
plaintiff*     The  opinion  of  Mansfield,  C.  J.,   so  far  as  it  is 
material  io  be  stated,  is  as  follows : — ^^  The  case  certainly  has  ad«- 
mitted  of  some  curious  argument,  and  very  well  bottomed  in  the 
case  of  Clements  and  Lambert  :(J)  and  no  doubt  a  right  of  way  like 
aright  of  common  must  be  claimed  as  appurtenant;  and  if  either 
hath  been  extinguished  by  unity  of  possession,  it  will  no  longer 
pass  by  the  name  of  appurtenant.    But  there  is  a  wide  difference 
between  a  lease  or  grant  with  easements  over  other  foreign  land, 
and  a  grant  where  the  easements  are  in  the  lessor's  own  land.   All 
deeds  are  to  be  taken  most  strongly  against  the  maker ;  and  all 
deeds  aiid  writings  are  tp  be  taken  secundum  subjectam  mtUeriam* 
Now  what  is  the  case  here  ?  There  is  no  way  that  We  hear  of  at  all 
belonging  to  diese  premises  except  the  way  over  the  land  in  ques^ 
tion.    Now  as  we  hear  of  no  other  way,  and  it  is  impossible  that 
these  parties  who  are  supposed  necessarily  to  understand  the  law(it) 
could  suppose  these  ways  were  ways  appurtenant.    They  there* 
fore  meant  them,  being  the  only  subsisting  ways,  by  the  improper 
name  of  ways  appurtenant.    I  say  nothing  of  a  way  of  necessity* 
I  know  not  how  it  has  been  expounded :  but  it  would  not  be  a 
great  stretch  to  call  that  a  necessary  way  without  which  the  most 
convenient  and  reasonable  mode  of  enjoying  the  premises  could 
not  be  had.  Then  what  are  the  circumstances  of  this  case  ?  First, 
it  is  much  more  convenient  for  any  one  to  go  to  the  taproonf^ 
through  the  gateway  than  through  the  ooflBsieroom ;  and  it  is  muich 


'  •> 


(j)  Supra,  p.  335.  Hayes  v.  BickersUff,  Vaugh.  186. 

{ft)  But  \ids  per  Vad^han,  C.  J.  ia 


«H»fte  coBviBqioDt  t6  oiri-y  out  b<96r  tfirougK  tbe  gUtf w«gr^  t^ 
through  the  eoflbarooiD.  Caa.  it  then  be  daiil^ted  that  tht  mtairt) 
WBB  to  g^e  the  sihm  use  ef  the  way  oii^r  the  galeiray  as  the  hama^. 
befofe  used  to  have  ?  It  is  ai^id,  if  this  was  a  oecesaary  Mnf^^ 
iteoold  not  pass  by  this  deed*  That  I  do  not  at  all  understand :  if 
there  be  any  right  of  way  at  all  it  must  pass  under  this  lease  undet 
which  the  plaintiff  holds  the  premises*  The  argument  founded 
on  the  OKpreseion  of  the  speeial  right  of  way  goes  too  fiir ;  far.it 
Asprives  him  Of  all  itaye  to  the  taproouk  This  does  not  at  aU 
break  in  upon  the  authority  of  Clemeots  aod  Lamberl^CO  and  the 
other  eases  on  which  it  is  held  that  easements  are  extinguished  h| 
unity  of  possession/*  The  Chief  Jnstice  also  observed  that  the 
prof  ision  for  a  particular  right  of  waj  bad  no  connection  with  th^ 
way  in  dispute.  Mn  J*  Lawrencei  and  the  other  judges  frho 
8|K>be^  confirmed  bis  observation  as  to  that  part  of  the  case;  upon 
which  nothing  arises  of  sufficient  importance  to  require  that  it 
should  be  at  present  adverted  to« 

Upon  this  opinion  of  Sir  J.  Mansfield  the  following  notes  of 
Sir  W»  D.  Bvans  occun  With  respect  to  the  first  observation  of 
the  judgment)  he  remarks  that  it  is  difficult  to  discover  the  bearing 
it  has  upon  the  question.  In  both  the  principal  case  and  Clements 
9»  Lambert  (m)  the  questioo  related  to  a  right  to  be  enjoyed  in  the 
land  of  the  grantor,  although  in  the  latter  case  it  was,  previously 
to  the  union  of  the  property,  a  right  which  had  been  exercised  in 
the  laud  of  another.  But  any  general  distinction  upon  these 
sulgecis  must  be  in  favour  of  the  doctrine  that  an  easement  or 
appurtenance  in  the  laOd  of  another  trill  pass  as  attached  to 
the  estate ;  whereas  in  many  cases  an  express  grant  may  be 
requisite  to  create  such  a  right  not  before  legally  existing  as 
affecting  the  property  of  the  grantor* 

The  next  remark  is  more  general  in  its  nature,  and  is  entitled 
to  peculiar  attention  as  conveying  the  opinion  of  a  person  of  so 
much  research  and  experience.  It  relates  to  the  two  maxima 
mentioned  by  Sir  J.  Mansfield.  The  principle,  observes  Sir  W« 
D.  Evans,  that  all  deeds  should  be  construed  ^ecUnAtm  std^ectani 
^sef^rfam,  is  ih  itsdf  manifostly  just  and  equitable,  and  of  tlio 
greatest  importance  in  arriving  at  a  proper  interpretation  acconl* 
iag  to  the  true  intention  of  the  parties.   The  maxim  that  all  deedf 

are  to  be  construed  most  strongly  against  the  maker  is  a  mere 

.'   ••  * 

(I)  SuprM^  p.  Sf 5.  pa)  SiqfTM.  , .   .  , 
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wfciCfmrf  roleof  law,  whidi  oiiHteteB  against  Hm  intention,  atlemt 
aa^bfteD^as  it  supports  it,  and  most  probably  originatad  4n  a  par* 
ipersion^of  tbe  rule  of  the  civil  law  ;(i)  the  obfeet  of  which  was  to 
oaatee  the  oUigatiott  to  the  smallest  limits,-  consistent  with  the 
ppitoraof  the  subject  and  the  apparent  intention  of  the  pansea; 
iaasaswfh  as  according  to  the  formal  contrct  by  way  of  stipulation 
tte  person,  in  whose  fiivour  the  obligati<m  was  to  be  cootracted^ 
elated  the  particulars  of  such  obligation  by  way  of  interrogations; 
to  which  the  oUier  gave  an  answer  expressive  of  his  consent  (0 
Thia  maxim,  however,  in  the  English  law  is  brought  forward  with 
great  solemnity,  aa  an  inftUible  guide  to  the  just  decision  of  a  dia^  ^ 
pilled  qnestion  of  construction.    It  has,  at  least,  observes  mj 
learned  authority,  the  advantage  of  saving  the  trouble  of  Ihtnking 
and  investigation ;  and  is  attended  with  nearly  the  same  con- 
venience that  would  arise  from  determining  legal  questions  by  the 
throw  of  the  die.    It  seems,  however,  to  be  generally  forgotten^ 
that  Lord  Bacon  (whose  opinion,  I  am  aware,  of  the  wisdom  of 
the  rule  is  a  more  favourable  onetban  that  which  I  have  ventured 
to  adopt)  in  expounding  this  rule  states,  that  it  is  the  last  to  be 
resorted  to,  and  is  never  to  be  relied  upon,  but  where  all  other 
rules  of  exposition  fail;  and  ^^  if  any  other  come  in  place,  this,"  says 
he,  ^  giveth  place.'-'    If  the  case  at  present  under  consideration 
had  been  to  be  decided  by  the  rule  in  question,  upon  the  sup* 
position  that  the  (acts  had  been  reversed ;  and  that  instead  of 
making  the  leas:^  of  the  house,  reserving  the  yard  and  gateway, 
the  lease  had  been  of  the  yard  and  gateway,  reserving  the  house ; 
upon  the  general  principle  o(  verba  accipiuniur  contra  proferentem^ 
the  owner  would  have  relinquished  his  right  of  access  iltader  the 
circumstances  in  question. 

.With  respect  to  the  argument  that  from  there,  appearing  to  be 
no  ways  strictly  appurtenant  the  parties  must  have  meant  the 


(A:)  Sir  W.  D.  Bvans  does  not  specify 
more  particularly  the  rule  he  alludes 
to;  hut  prohably  it  is  the  same  as  that 
in  the  4dth  Book  of  the  Dig.  under 
tit.  1.  8.  38.  viz.  In  sHpulaUanihti 
emm  qwtriiur  quid  actum  tit  verba 
CMfra  8iipuiat0rem  mterpretanda  'naU. 

(1)  And  it  should  be  added,  that  ia 
the  case  put,  to  prevent  elision,  (a 


stipulation  being  by  parol)  ambi^ous 
expressions  were  interpreted  against 
the  stipulator,  because  it  was  supposed 
to  be  his  own  fault  that  he  did  aoi 
express  himself  more  clearly.  See  a. 
most  useful  auxiliary  to  the  Study 
of  the  Civil  Lsw»  JuliiPaeU  InigH'* 
page  374. 


wmy  m  qumtioiOf  ihongk  impropjerly  eaUed .  appurtooant^  Sir 
'W.  Du  Evani  remarks  lliat  this  argtunent  amaoMB  tbat  liie 
worda.of  die  lease  were  inlaDded4o  apply  to  the  particular  .mad 
which  wtta  the  subject  in  dispute ;  Whereas  the  use  of  the  worda 
eaaevents  aod  appurteaances,  and  the  other  general  words  at 
pseseiit  under  .examinatioD,  arenot  inserted  with  refereace  to  or 
aa, descriptive  of  any  known  particular  rights  attached  to  the 
premises ;  but  for  the  purpose  of  comprising  all  such  rights  or 
other  particulars  included  in  the  enumeration  as  may  be  tn.fiict 
existing,  and  by  no  means  raises  an  implication. as  to  the  actoalr 
existence  oC  any  such  rights. 

.  Aftermakiag  a  query  whether  it  would  not  have  been  better  to 
Lave,  relied  upon  the  general  intent  to  give  the  same  use  of  the 
way  through  the  gateway  as  the  lessor  had,  Sir  W.  D.ETans 
cofliclttdes  his  comments  on  this  case  in  the  following  words :  ^^  In' 
the  above  judgment  several  points  are  alluded  to,  while  it  does 
not  distinctly  appear  upon  what  (ground  the  ca^  was  principally 
intended  to  be  decided ;  and  it  is  always  to  be  regretted  where  a 
reported  case  contains  several  scraps  of  law,  without  distinctly 
disclosing  the  precise  ground  of  decision ;  for  observations,  which 
•are  perhaps  intended  to  be  only  incidental  and  illustrative,  come 
to  be  cited  in  subsequent  cases  as  doctrines  which  have  received 
the  complete  sanction  of  judicial  authority.  I  have  therelbre 
thought  it  not  irrelevant  in  the  notes  which  I  have  subjoined  to 
make  some  remarks  which,  so  far  as  they  may  be  deemed  material, 
may  tead  to  prevent  the  observations  to  which  they  are  applied 
from  having  a  greater  inlBuence  than  fairly  belongs  to  them.  Of 
the  intention  that  the  lessee  should  have  the  benefit  of  using  the 
gateway  in  the  manner  contended  for,  it  must  have  been  impos- 
sible from  the  situation  of  the  premises  to  entertain  a  doubt :  but 
I  think  it  would  have  been  much  better  to  have  rested  the  case 
upon  that  broad  ground,  which  would  have  been  equally  appli« 
cable,  if  the  lease  had  been  by  parol  or  in  writing,  without 
inserting  the  words  ^  ways  and  easements,'  than  to  have  placed 
it  upon  the  footing  of  a  special  privilege,  deriving  its  effect  from 
the  insertion  of  these  words.  And  according  to  that  view  the  case 
would  have  been  fairly  reconcileable  to  the  whole  doctrine 
ef  necessary  ways  which  can  not  reasonably  be  considered 
as  confined  to  cases  in  which  there  is  no  possibility  of  any  other 


'^  On  ike  c(m0lfmelkPn  and         [CiiAFr  III. 

i^8t :  hvti  ao^kt  io  hare  a  reMonable  appKcatioti)  as  JMlqdiaf 
'in  eases  wbera  there  is  not  a  proper  aod  ordinaiy   mode  •  i^ 
aecess  aceordinf^  to  tbe  nature  of  the  premises,  and  the  ooamaif 
'  node  of  enjoying  them." 

Before  quitting  this  part  of  the  suhject,  it  may  not  be  irrelevBnt 
to  notice  the  nature  of  seats  in  a  church :  which  are  sometimes 
treated  as  property  in  gross^  and  sometimes  as  merely  appur- 
tenant to  certain  tenements,  and  as  such  severable.  The  law 
upon' that  subject  seems  to  be  clearly,  that  the  body  of  tbe  church 
belongs  to  the  parishioners  at  large :  but  that  the  ordinary  has  a 
power  to  assign  certain  seats  to  the  occupiers  of  certain  messuagesy 
and  that  a  seat  may  be  claimed  as  so  attached  by  prescrtptioB. 
fiut  it  is  impossible  for  the  proprietor  of  the  messuage  so  to  sever 
the  seat  as  to  attach  it  of  his  own  authority  to  another  messuage, 
6t  to  dispose  of  it  as  property  in  gross  ;  and  therefore  the 
right  of  using  it  is  attached  to  the  occupation  of  the  house*  In 
ease  the  messuage  ceases  to  exist,  Sir  W.  D.  Evans  conceives 
that  the  seat  reverts  to  the  general  use  of  the  parishioners,  or  to  the 
general  right  of  dispoeition  belonging  to  the  office  of  the  ordt« 
nary.  This  doctrine  does  not  extend  to  chapels  of  ease,  or  pro« 
bablj  to  galleries  erected  by  faculty  in  a  parish  church. 

'Where  the  lessor,  after  a  demise  of  certain  premises  with  part 
of  a  yard  adjoining,  covenanted  that  tbe  tessee  should  have  the 
use  of  a  pump  in  the  yard  jointly  with  himself,  whilst  the  same 
should  remain  there ;  the  court  held  that  the  words  ^  whilst, 
j!^c."  reserved  to  the  lessor  the  power  of  removing  the  pump  at  his 
pleasure  without  any  reasonable  cause,  and  even  to  injure  the 
lessee,  (m) 

Where  (n)  there  was  a  grant  of  a  convenient  way  for  cartsi 
waggons,  wains,  and  carriages,  along  a  slip  of  land,  with  leave  to 
make  causeways,  and  lil>erty  to  carry  stone,  wood,  timber,  coals, 
Ike.  in  through  over  and  along  the  said  way,  when  whtther  as 
often  and  in  what  manner  to  him  the  said  grantor,  his  heirs  and 
assigns,  should  seem  convenient.  It  was  held  that  the  grantee  aright 
make  a  framed  waggon  way :  but  as  tbe  grant  was  of  a  way  fhtai 
A.  to  B.  in  through  and  along  a  particular  way,  the  grantee  was 
considered  not  justified  in  making  a  transverse  road.  The  fraoied 

OnJ^lLhodes  «.  BuUard,  7  BMt  MS.    («)  Christian  «.  Senhoose,  1  T.  K.  SSO. 


imggiHmvy  vibow  mentioned^ift  a  amlrivgMe  bo^  Mid  f)r  oirryuig 
likB  omls  fironi  nofit  of  the  ooUieriee  in  the  noKh  ^t  Eoglaad;  Md 
ymB  defieribed  in  this  case  to  be  formed  by  laying  pieces  of  woyoi^ 
along  the  road  at  some  depth  in  the  ground,  at  each  side  at  the 
distanee  of  the  wheels  of  the  carriage,  which,  were  joined  aadkept 
together  by  bars  at  equal  distances ;  the  interstices  being  filled  up 
with  sand  and  gravel,  so  as  to  render  the  surface  fiat.  The  priv- 
«ipal  question  however  in  this  case  related  to  his  power  of  making 
the  transverse  road,  which  the  court  thought  he  could  not  do. 

In  Gerrard  v.  Codk,(o)  upon  a  grant  to  the  owner  of  a  house 
to  pass  and  repass  over  a  certain  piece  of  ground  to  and  from 
aueh  house,  and  all  other  liberties,  powers,  and  authorities,  inci- 
.  dent  or  appendant,  needful  or  necessary  to  the  use,  occupation^  or 
aqoym^t  of  the  said  way ;  it  was  beh)  that  the  grantee  was  war^ 
raot^  in  opening  a  new  door  way,  and  putting  down  a  flagstone 
of  specified  dimenMons,  rising  an  inch  and  a  half  above  the  surfiiee 
of  the  ground ;  it  being  found  that  it  was  usual  to  put  down  flap- 
stones  before  the  doorway,  and  that  th^  doorway  in  question 
anight  have  been  used  without  the  stone,  but  not  so  conveniently 
as  with  it ;  and  the  court  adopted  the  proposition  staled  at  the 
bar,  that  the  grantee  may  use  the  way  in  the  manner  which  is 
jaoat  oonvenient,  if  he  does  not  thereby  {^oduce  inconvenience  t* 
the  grantor. 

If  the  lessor  enjoy  a  prescriptive  right  of  way,  or  any  othef 
fasasoent  by  virtue  of  the  demised  premises,  such  right  will  pass 
,  to  the  tenant  for  life  or  years.  The  only  distinction  between  a 
ifenant  for  years  and  tenant,  for  life  is,  that  the  former  in  pleading 
eaanot  prescribe  in  his  own  right :  but  he  must  assert  the  right 
through  his  landlord,  or  the  owner  of  the  freehold,  (p) 

In  Beaodel^  v.  Brook,  (q)  being  an  action  for  disturbance  of  a 
Wity,  the  declaration  stated  a  bargain  and  sale  of  certain  land, 
with  a  right  of  way  over  other  land ;  the  deqlaration  was  held  bad 
for  want  of  profert  of  the  deed,  as  a  way  de  naoo  could  not  be 
apeated  by  a  deed  taking  efect  under  the  statute  of  uses,  This 
point,  although  worthy  of  remark,  is  not  the  point  as  to  which  Sir 
W«  D»  Evans  notices  the  case :  but  a  doctrine,  he  obaerveS|  is 
aMfd  tor  have  bean  adyanced  by  some  of  the  judges^  whtch,  if 

<s^  air.  E.  iOO«  Dawaay  v. Gndifofd*  Cafth. 4Sa^ 

(f )  CaetieU  «.  Stephem,  Styl.  SOO.        (f)  €ro.  Jsc.  189. 


tt6  On  tk€  comtruclian  and        {Cttip.IIJl. 

Mfistraed  liberally^  is  subject  to  considerable  dispate.  Tbey  are 
Uladef  to  say,  that  when  land  is  grafnted  with  a  way  thereto,  it  is 
^HfiMMJ  apptniant  to  the  ktid,  and  a  thing  of  necessity ;  nvherefdre  by 
tire  lease  of  the  land,  (althongb  the  way  is  ilot  mentioned)  it  well 
fA^ssftk  tn^itbost  being'  expressed  in  the  deed,  and  therefore  the 
4U8brence  wilt  be  betwixt  a  grant  of  land  with  comtaion  or  esto- 
jMdrs  to  be  burAt  theve.  If  he  kif  the  landy  the  common  or  estovers 
will  noi  pass  without  a  deed  and  express  words  therein^  because 
tb«y  are  pr^f  a  prendre  in  another  soil^  which  are  not  of  neces- 
sity ^  but  the  land  cannot  be  without  a  way ;  wherefore  it  shall 
iQ^iue  it  and  pass  of  necessity,  and  unity  of  possession  doth  not 
telinguish  it«  There  may  be,  observes  Sir  W,  D.  Evanb,  and 
^dbally  is,  some  ground  for  the  distinction  here '  referred  to,  as 
lActing  the  land  of  the  lessor  himself,  upon  which  the  lease 
Mi  >to  operate  as  a  new  grant :  but  the  expression  cited  appears 
evidently  to  include  the  case  of  a  lease  by  a  person  having  right 
of'  eoflnuon  or  estovers  in  the  land  of  another,  and  which  is  inci- 
dfiOt  or  appurtenant  to  the  premises  demised,  and  from  the  ex- 
filiiston  of  which  the  lessor  could  derive  no  benefit,  as  they  could 
Mt subsist  for  his  own  use  as  property  in  gross;  and  therefore  it 
siQems  unreasonable  that  a  mere  dictum  in  a  case  very  indistinctly 
S9p4irted,  and  wholly  unnecessary  to  the  decision  of  such  case, 
dioald  occasion  any  serious  doubt  to  be  entertained,  that  a  right 
uSeciiog  the  lands  of  a  third  person,  (or  in  the  language  of  the  civil 
Utw  a  servitude)  for  the  benefit  of  certain  other  lands,  and  merely 
appurtenant  tosuch  other  lands,  should  be  considered  as  so  attached 
tjothe  bads  themselves  as  to  accompany  all  the  devolutions  of  pro- 
perly. In  thesubsequent  case  of  Solme  v.  Bullock,  {q)  in  which  the 
defendant  justified  under  a  grant  of  turbarjf  from  a  former  lord  to 
Ji^.  and  his  heirs^  to  be  burnt  in  a  certain  house,  which  house 
w jtb  the  appurtenances  were  granted  to  the  defendant,'  upon  long 
special  pleading  tbe  question  was  whether  the  turbary  passed  by 
th9' words  cum  p^rtineniiisj  without  being  specially  mentioned ;  and 
the  .^se  of  Bewdly  v.  Brooke  was  mentioned  as  an  authority  that 
it'.^d  not«  But  it  was  held  by  the  whole  court  that  as  common 
a|)f9irteflaift  may  be  granted  at  this  day,  (r)  so  it  might  pass  hf 
the  word  ^'  ap{^urtenant*'  with  the  land  to  which  it  is  appur- 
tenant. This  case,  it  must  be  acknowledged,  does  aot  estaUish  the 


•  <:  * , 


(f)  9  Lev.  165.      (r)  See  Cowlun  v.  Slack,  rS  Bast.  lOS.  and  ante  p.  9S4, 


Chap.  III.]  execution  of  leases.  SS7 

geheral  position,  that  the  right  would  devolve  with  the  land  as 
attached  to  it,  withoiit  any  express  provision  as  for  example  in 
a  common  parol  lease;  yet  Sir  W.  t).  Evans  apprehends  that  this 
doctrine,  if  not  judiciallj  decided,  has  at  least  been  very  generally 
taken  for  granted. 

In  leases  of  farms,  in  places  where  there  are  extended  commons, 
it  is  not  unusual  to  qualify  the  general  words  by  the  expression 
'^  commons  while  the  same  remain  open  and  uninclosed.*'  It  is 
likewise  an  usual  provision  in  inclosure  acts  that  tenants  at  rack- 
rent  shall  not  be  entitled  to  any  allotment ;  but  that  the  com- 
missioners  shall  be  authorised  to  award  them  a  compensation  to 
be  paid  by  their  landlords  for  the  extinction  of  their  rights  of 
common,  (s) 

A  lessee  is  also  entitled  to  estovers  in  the  land  demised  bn  the 
principle  which  has  been  already  mentioned ;  namely,  that  the 
grant  of  a  thing  carries  with  it  every  thing  necessary  to  its  enjoy- 
inent.  The  different  kinds  of  estovers  are  ^^  housebote,  plough- 
bote,  firebote,  cartbote,  and  hedgebote  f*  that  is,  the  lessee  is  enti- 
tled to  timber  and  wood  sufficient  for  fuel  and  repairs  of  different 
kinds.  It  has  been  already  mentioned  that,  where  timber  is 
required  for  repairs,  the  lessor  must  point  out  the  proper  trees :  (0 
but  in  general  it  is  the  nature  of  estovers  to  be  taken  without 
assignment,  although  the  right  to  take  without  assignment  may 
be  restrained  by  express  agreement,  (u)  The  estovers  however  of 
one  estate  cannot  be  applied  to  another,  for  it  is  essential  to  the 
description  of  a  good  bote  that  it  should  be  of  utility  to  the  estate 
itself,  (r) 

The  lessee  cannot  take  fuel  but  of  bushes  and  smallwood :  but 
if  firebote  be  expressly  granted,  and  there  is  no  other  sufficient 
fuel,  it  is  said  he  may  take  great  timber,  (w) 

Botes  must  be  necessary  and  incident  to  the  grant ;  therefore,  by 
the  grant  of  a  coal-mine,  there  is  no  power  implied  to  fell  timber 
to  work  it  with,  as  cutting  puncheons,  poles,  and  other  utensils  to 
dig  with,  or  for  pipes  to  carry  away  the  water,  (x)  So  if  the 
lessee  build  a  new  house  where   there  was   none  before,  he 

(f)HS.  oliserfation  by  Sir  W.  D.      196. 
Hvaiis.'  (w)  3  Leon.  16.  pi.  S8. 

(t)  lisle  «.  Martin,  Latch.  98.  (x)Lord  Darcy  v.  Ask  with,  l&ol^. 

(ic)Dy.  lO.a.  Ufi.b.  «S4.  Hutt.  19. 

(»)  Lea  V,  Alston,  1  Bro.  Ch.  Ca. 

% 


3$8  On  the  construction  ahd  [Chap.  ttL 

cannot  iHkh  timber  to  repair  it ;  and  yet,  if  lie  pull  it  dowii  or 
beglect  to  repair  it,  ah  action  of  waste  lies*  (j/) 

The  grantee  tor  years  of  the  rangersbip  of  a  forest  is  hot  entitled 
to  estovers  as  Wnant  for  years,  for  the  grant  is  not  strictly  a  leas6. 
The  possession  of  the  forest  remains  in  the  croiirn ;  the  keiefiei*  id 
6nly  the  officer  to  preserve  it.  Therefore,  if  no  estovers  are  spe- 
cially given,  none  can  be  claimed,  (z) 

Estovers  in  other  lands  than  those  demised  may  be  the  subj^t 
of  grant  de  novo;  and  there  may  be  likewise  cotnmoit  of  estbverfi, 
bbtii  of  which  may  be  appurtenant  to  a  messuage.  The  grant; 
iiowever,  of  estovers  in  laiid  hot  leased  does  hot  exclude  the  lessee 
ii^oih  Estovers  in  the  premises  demised,  (a) 

If  a  lessee  have  estovers  out  of  a  great  wood,  and  the  lessor  ctit 
doWh  |)art,  the  lessee  cannot  lake  that  which  is  cut  down ;  but  he 
ibiist  take  estovers  out  of  the  residue :  and  if  all  be  cut  donirh,  he 
ha6  no  remedy  but  an  attion  oh  (he  case,  (ft)  bh  ttie  other  hand,  if 
iiie  lessor  or  a  stranger  carry  off  estovers  which  the  tenant  has  cat 
down  for  botes^  he  may  have  his  rlemedy  by  action  of  trovist.  (c) 
Where  one  having  estovers  cut  down  sonie  trees  fbr  housebote 
and  in  working  them  found  them  unfit  for  the  purpose,  it  waft  held 
ke  could  hot  convert  them  to  any  other  lise ;  heither  could  he  bell 
theiii  ahd  bhy  other  wood  6t  for  the  purpose,  (d) 

All  other  tights,  contihgekicies,  ahd  advantages  which  the  I^sbir  id 
entitled  to,  fh  respect  ofthe  ^)o&ses8ion  oTtbe  preihised,  pasu  as  neces- 
'6kry  tod  ete'ential  parts  of  the  interest  contracted  to  be  conveyed: 
biirt  j^oddes66i7  rights  cannot  in  geViefral  be  exercised  till  possession 
actually  taken.  But  it  must  alsobe  observed  that  the  lessee  takes  the 
^ahd  with  all  its  liabilities.  If,  for  instance,  the  lessor  has  er^ted 
'a  hutched,  and  then  demisds  the  land,  the  person  to  whom  sUch 
erection  is  a  nuisance  has  bis  elation  to  brihg  his  adtioh  againi/t 
the  tehant  or  the  lessor.  Hoh,  C.  JT.  also  was  of  bpinioh  that  it 
would  be  wKste  in  the  lessto  to  abate  idie  huisance.  (e)  So  if  the 
l^hdloktl,  either  by  prescription  or  rathhe  teHtirce^  mtist  repair  a 


(^  i  Biilslr.  bb.  (4  the  Earl  of  >emi>r6ke^s  c&sd, 

(«)  Maxwood'8Fore8tLaws»871.   4  CUytoa47. 

lost  207.  (<)  Boseiif^  V.  ^oir,  'l  UlL  Bkjrm. 

(a)  Conyer^s  cade,  Moor/e.    Ileti.  713.  Brent «.  Haddon,  Cro.  Jac.  ttlS- 

77.  Furefoy  v.  Gryine,  trb.  Sac.  1^9 1  •  Rippon  v.  Howls,  tiirb.  iwc  iH.  1  Via. 

(»)  Cro.  Kliz.  no.    a  Wila.  ^87.  Akr.  569.  fel.  t. 

(47)  Clay.  40. 
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hridge  or  way,  his  teoaBt  may  be  indicted  &r  aol  doing  so,  althougti 
he  possess  only  a  chattel  nterest  in  respeei  of  which  he  cannot  be 
charged  raHone  Umuras.  (/) 

It  may  be  fortker  observed  as  incidental  to  this  part  of  the 
subjeet,  that  as  teaants  in  common  and  joist -tenants  may 
have  partttioa  by  writ,  as  a  matter  of  right,  so  if  one  tenant  ia 
eemmoit  or  joint-tenant  in  fee  leases  his  share  for  life  or 
years,  whatever  may  be  the  inconvenience  of  partial  partition, 
snch  tenants  of  a  limited  rnterest  have  a  right  to  the  writ  of  par* 
titien  at  law ;  and  they  have  the  same  right  to  a  commission  in 
equity  by  bill  if  the  title  be  clear :  but  this  kind  of  partition  is 
only  binding  during  the  particular  estate,  {g)  Originally  tenants 
in  common  and  joint-tenants  could  not  have  compelled  the  others 
to  come  to  a  partition,  which  vas  remedied  by  the  stat.  31  Hen; 
VIII. €.l.(ik)  giving  them  the  same  r%ht  that  parceners  had; 
and  IB  the  following  year  that  was  extended  to  persons  holding 
limited  interest  only  for  life  or  years.  (t> 

Before  the  stat.  8  &  9  W.  111.  e.  3.  (k)  it  does  not  appear  that 
if  on  a  partition  against  the  lessor,  coparcener,  or  joint-tenant,  too 
little  Aould  be  allotted  to  her  or  him,  that  the  termor  could  have 
any  remedy.  By  this  statute,  (/)  however,  it  is  provided,  that 
after  process  otpone  or  attachment  returned  on  a  writ  of  parti<* 
tion,  affidavit  being  made  by  any  credible  person,  of  due  notice 
to  the  tenant  or  tenants  of  the  action,  and  a  copy  thereof  left  with 
tlMt  occupier,  or  tenant  or  tenants ;  or  if  they  cannot  be  found  to 
the  wife,  son,  or  daughter,  (being  of  the  age  of  21  years  or  upwards) 
of  the  tenant  or  tenants  ;  or  to  the  tenant  in  actual  possession 
hy  virtue  of  any  estate  of  freehold,  or  for  term  of  years  or  uncer- 
tain interest,  or  at  will  at  least  forty  days  before  the  day  of  return 
of  the  said  pome  or  attachment :  if  the  tenant  or  tenants  to  such 
writ,  or  the  true  tenant,  shall  not  enter  an  appearance  within 
fifteen  days,  the  court  may  proceed  to  examine  the  defendant's 
title,  and  give  judgment  by  default.  By  the  second  section  it  is 
provided  tibat  su^h  tenant  or  other  person  may  appeal  within  a 

(/)  JUviat^.VacklialU  S  Ld.  Ra^m.  (0  8(at  SS  He&.  VIII.  c.  92.    Iri<^ 

804.  ft|kt  10  Cb.  I.  less.  1.  c.  10. 8.  4* 

dr)  Baring  v.  Nash,  I  Ves.  and  B.  (k)  Irish  stat.  9  Wra.  III.  c.  S7.  s.  1. 

aSK    .  (/)  Made  perpetual  by  stat  S  &  4 

(A)  The  act  extends  to  Wales.  Irish  Ann.  c.  18. 8. 2.  See  Dy.  58  a.  pi.  80. 
•tat  $$  BsB.  Till,  tssi,  1.  c  10.  s.  8. 

z2 
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year;  or  in  case  of  infancy,  coverture,  non  sana  tncmoricd^  or  ab« 
genrce  from  tbe  kiogdom,  within  one  year  after  8ucb  disability  is 
removed.  By  tbe  4tb  section  it  is  enacted,  that  after  partition 
tbe  tenants  or  occupiers  of  any  purpart  or  share  before  the  parti- 
tion shall  be  tenants  of  such  parts  as  are  set  out  to  their  respective 
landlords  by  and  under  the  same  conditions,  rents,  covenants,  and 
reservations:  and  the  landlord  shall  warrant  the  land  set  out  in 
the  same  manner  as  he  was  bound  to  do  the  undivided  part  or 
share. 

With  respect  to  emblements,  it  has  been  seen  that  if  the  lessee 
at  will  has  determined  the  will  by  his  own  act,  he  is  not  entitled 
ta emblements:  tbe  same  principle  applies  to  cases  where  the 
lessee  has  determined  the  lease  by  his  own  act,  whether  that  act 
be  lawful  or  tortious.  Neither  can  an  under-lessee  be  in  a  better 
condition  than  his  lessor  in  this  respect ;  therefore,  if  a  feme 
tenant  for  life  durante  viduiiate  lease  at  will,  and  then  marries 
after  the  land  is  sown,  the  tenant  at  will  will  not  be  entitled  to 
emblements. 

All  things  which  grow  by  the  manurance  and  industry  of  the 
owner  are  emblements :  therefore,  hops  growing  out  of  roots  at 
the  time  of  the  death  of  the  tenant  for  life  are  emblements,  and  will 
go  to  his  executor,  (m) 

The  emblements,  however,  do  not  give  a  title  to  the  exclusive 
occupation  of  the  land :  therefore  if  the  executors  occupy  till  the 
corn  or  other  produce  be  ripe,  it  seems  that  the  landlord  may 
recover  rent  by  an  action  for  (he  use  and  occupation,  (n) 

If  one  of  two  joint-tenants  agree  that  the  other  shall  sow  and 
occupy  the  land  alone,  and  he  does  sow  the  land  and  dies,  the  ex- 
ecutor shall  have  the  corn,  because  he  was  tenant  at  will  to  bis 
companion :  but  if  they  had  jointly  sowed  the  land,  the  survivor 
would  have  been  entitled  (o  all.  (o)  Where  therefore  baron  and 
feme  were  joint-tenants  for  life,  and  the  baron  sowed  the  land  and 
died,  the  court  were  divided  whether  the  executor  of  the  baron 
should  have  the  corn :  but,  from  analogy  to  the  preceding  case,  it 
should  seem  to  be  clear  that  the  executor  could  have  no  title ; 
for  the  act  of  the  baron  being  merely  in  the  course  of  good  hus- 
bandry, ought  to  be  considered  the  act  of  both,  (p) 

(m) Latham o,Atwood, Cro.Car.515.         {o)  Junesv.Portmaa^Cro.  Elii^SU. 
(n)  See  Plow.  Qu.  299.  (p)  Arnold  v.  Skaiile,  Noy«  149. 
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A  singular  case  occurs,  with  reference  to  this  part  of  our  sub- 
ject, iu  Lord  Coke's  Reports,  (q)  The  case  is  thus  stated  by  Lord 
Coke.  Between  Sir  Henry  Knivett,  plaintiff,  and  Pool  and  ano- 
ther, defendant,  on  special  verdict  the  case  was  as  follows :  Tenant 
ibr  life,  remainder  in  fee  to  the  plaintiff;  tenant  for  life  leased  for 
years,  lessee  for  years  is  ousted,  and  the  tenant  for  life  disseised ;  the 
disseisor  makes  a  lease  for  years,  and  his  lessee  sows  the  land,  and 
tenant  for  life  dies,  (the  corn  not  being  severed).  Sir  Henry  Knivett, 
who  had  the  remainder  in  fee,  enters ;  the  defendants  take  the  em- 
blements; and  for  them  Sir  Henry  Knivett  brings  action  of  trespass; 
and  on  rien  culp*  pleaded,  the  jury  find  the  special  matter  aforesaid : 
and  it  was  adjudged  that  the  plaintiff  being  in  remainder  had  no 
right  to  the  emblements.  It  nras  also  resolved  that  the  defend- 
ants claiming  by  the  lessee  of  the  disseisor  had  not  the  mere  right 
to  them,  but  in  respect  of  his  possession,  should  bar  the  plaintiff: 
but  the  mere  right  was  in  the  lessee  of  tenant  for  life,  and  he  might 
have  action  of  trespass,  and  should  recover  .the  mesne  profits 
against  the  lessee  of  the  disseisor.  Therefore,  he  in  the  remainder 
should  not  have  remedy  for  them,  nor  should  he  recover  damages 
for  them  ;  lest  the  lessee  of  the  disseisor  should  be  twice  charged. 
But,  as  faras  respects  the  entry  into  the  land  to  take  the  emblements, 
this  was  good  matter  of  justification  :  but  inasmuch  as  they  had 
pleaded  rien  culp.  the  plaintiff  had  judgment  for  the  entry,  a/id 
was  barred  of  the  residue.  Lord  Coke  adds,  iVb/a,  Reader,  in 
the  principal  case  the  lessee  of  the  tenant  for  life  had  right  to 
the  land,  and  of  consequence  to  the  emblements,  as  things  an- 
nexed to  land ;  and  the  death  of  the  lessee  for  life  determines  his 
interest  in  the  emblements  remaining ;  and  this  was  the  principal 
reason  of  the  judgment.  The  report  of  the  same  case  in  Goolds- 
borough  does  not  seem  to  be  sufficiently  accurate.  In  Cro. 
Eliz.  443.  it  is  given  nearly  to  the  same  eflect  as  in  Lord  Coke's 
Reports :  but  the  principle  is  more  dearly  stated.  Tanfield,  fer 
the  plaintiff,  argued  that  the  emblements  belonged  to  him  in 
remainder.  To  Hawkins  the  first  lessee  they  appertained  not; 
because  he  did  not  sow  them  at  his  own  cost,  nor  was  in  posses- 
sion of  the  land  at  the  time  of  his  estate  determined  :  and  the  sole 
reason,  be  said,  why  a  lessee,  whose  estate  is  determinable  upon 

{q)  Sir  Heory  KnWett*8  case,  5  Rep.  85.  a.    Gouldsb.  143.  S.  C.    Knivett  v. 
Pool,  Cro.  Eliz.  403.  S.  C. 
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«n  uDoertaintyy  sball  have  ibe  ^mblenents  ts^  became  tfaey  arise 
oat  of  bis  labour  amd  coste.  (r)  But  if  he  were  not  at  ibe  cost  aod 
•labour  to  sow  it,  be  sball  not  bave  tbe  corn  :  but  be  tint  sboofU 
have  tbe  land  sball  have  ibe  corn ;  for  ^ukquid  phmMur  tolo^ 
nolo  credit.  And  therefore,  if  a  nan  sow  land  and  let  k  for  Ufe, 
mnd  tbe  lessee  for  life  dies  belfi^re  <tbe  cdm  be  severed,  hts  emeu- 
tors  shsfll  not  have  them,  bathe  in  reversion.  So  if  tenant  4br 
life  sows  the  land,  and  grants  over  this  estate,  ^and  die  grastee  dies 
•before  the  com  be  severed,  bis  executor  aball  inot  bave  the  corn ; 
irhicb cases  Gawdy  and  Popham  agreed.  Soin  Mich.  29  &  30.£liflr. 
it  was  said  there  was  a  case  in  this  couit  where  a  man  aewed  his 
land,  and  devised  his  lands  for  life, (remainder  in  fee ;  tenant  for  life 
-dies,  ibe  com  not  severed :  the  qnestion  was,  whether  the  (execu- 
tor, or  he  in  remainder,  should  ihave  it ;  and  held  ilbat  .he  in 
Temainder;  which  case  they  all  agreed.  Then  here  is  strong 
^reason  against  tbe  first  lessee  that  be  should  not  have  it :  but  if 
he  had  entered,  living  the  tenant  for  life,  and  had  continued  his 
possession  until  bis  death,  Jt  had  been  otherwise;  for<tbentit  abould 
be  construed  as  if  be  always  bad  continued  in  possession,  and  had 
sown  it  himself.  But  when  he  did  not  enter,  it  was  bis 'folly  and 
his  laches  to  prejudice  himself;  and  the  disseisor  nor  bia  lessee 
for  years  sball  not  bave  them,  for  their  estate  is  uncertainly  deter- 
mined by  their  own  tort,  which  tbe  law  will  never  regard,  nor 
give  any  privilege  thereto,  wherefore,  &c.  But  all  tbe  justices, 
{absente  Clinch)  resolved  to  tbe  contrary,  that  the  corn  apper- 
tained to  Hawhins,  the  first  lessee  of  tbe  tenant  for  life  ;  for  be 
having  right  to  it  at  the  time  of  tbe  death  of  tenant  tfor  lif^  the 
law  shall  preserve  bis  title  and  right,  as  if  he  had  entered.  For 
Gawdy  said,  if  he  had  entered  in  the  life  of  tenant  for  life,  it  is 
clear  that  he  should  have  had  the  com:  now  when  he  could  not 
enter,  the  law  supplies  his  entry,  as  in  19  Hen.  YI.  9S^i  tannat 
,pur  autre  vie  is  disseised ;  he  shall  not  have  trespass 'for  mean;pro- 
fits  till  re-entry :  but  if  cestui  que  tne  dies,  so  as  he  cannot  re-enter, 
tbe  law  shall  give  him  the  action  without  re-entry.  Then  lessee 
for  years  having  right  to  have  them  in  tbe  lifetime  of  the  tenaut 
for  life,  it  is  not  reason  that  it  should  be  taken  from  Jiim^byithe 
uncertainty  of  the  death  of  the  tenant  for  life. 

If  tbe  lessee  for  life  of  a  manor  seises  an  estray,  and  dies  before 
the  year  and  a  day,  the  executor  ahall  have  'it,  ^and  not  tthe  re* 

(r)  Bro.  Tit  Emblements,  PUtc.  ruimo. 
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veniloii^:  fpr  after  the  y€«r  and  9  4ay  it  b^s  reUtjw  to  % 
seizure,  (s) 

Wbf n  (Q  the  lessee  for  life  of  a  bouse  an4  pasfur?  ^9R4  4^9 
the  law  allows  a  convenient  time  to  remove  the  cattle  in :  and  in 
one  (case  fix  days  were  not  considered  unreasonable,  especially  a^ 
it  ^as  iaverre,d  fhat  t|ie  executors  had  no  plfice  to  put  tl|em  i|i. 

After  tihe  lease  ended,  this  hay,  straif ,  litter,  fodder,  dung^  ma- 
npre.  ^^d  compost,  on  the  land  belong  to  the  landlord,  .and  capnot 
1^  r^ifioved  by  the  tenant,  nor  is  be  entitled  to  any  cpinp^nsajtiop 
ibrthem.(ff) 

^n  exception  generally  relates  ^o  some  existing  cpmponenf 
pact  of  t^e  thing  demisei^,  which  is  capable  of  being  severed  and 
dijstinguished  fropi  \U  4>  Reservation  is  properly  of  some  right  or 
profit  which  had  previously  np  separate  existence. 

No  exception  can  be  made  of  things,  which  are  of  the  essepce 
<ff  t^e  fhing  grafted.    Therefore,  where  (v)  the  dean  apd  canons 
}xus^  a  lea^  of  fi  manor  .excepting  the  courts  a/jd  perquisites ;  1^ 
.was  resolved  that  the  exception  was  gpod  as  to  the  perquisites, 
bui  bad  f^  to  the  courts :  although  ^  t^e  king's  case  the  excep- 
tion of  the  courts  tnigbt  be  good  by  force  of  bijs  prerogative,  (x) 
So  where  (j/)  a  liease  was  mff de  of  a  manor  for  years,  except^ing  all 
casualties  and  profits  pfcpMrts,  which  severally  did  not  pass  the 
value  of  65. 8(if.,  and  then  the  letispr  sold  the  reversion:  and  a 
comppsition  was  fnade  betweep  t^e  ^essee  pnd  the  reyei^sioner^ 
by  which  thf  lesspe  grantef}  and  cpyi^nanted  that  he  would  permit 
the  reversioner  to  hold  the.cauils,  and  to  take  the  profits  to  his 
own  use;  it  was  held  that  ibis  covenant  was  void:  for,  although  the 
reversioner  might  have  authoritv  to  hold  courts,  yet  it  must  .be  in 
the  name  of  the  lessee.    In  the  same  way  it  has  J>een  said  that  Jf 
a  rectory  be  let,  excepting  the  glebe,  the  exception  is  void, 
becaiue  .the  glebe  is  essential  to  a  rectory.   And  the  same  law  is 
of  a  mapor  eq  namitfe  iexcepting  the  demesnes :  but  jthe  lessor  jmay 
except  part  of  the  glebe,  or  part  of  the  demesnes,  (z)    The  lord, 
however,  may  grant  a  lease  of  the  inheritance  of  the  copyhold,  and 

(f)  Moor.  1 1.  pi.  AS.  Windham  o.  Wray,  4  Tftunt.  916. 

(t)  Stodden  v.  Henrey,  €ro.  lac         (»)  Acton's  case,  Dy.  888  b. 
904.  (jf)  Wheeler  v.  Twogood,  1  Leon. 

(«)  Ar  iMTl 0  Nixont  cited  8  Madd.  118. 
Ch.Ca.8i9.  (8)  Mabie's  case,  Winch.  SS. 

(o)  Brown  «,Qoldsmith,  Moor.  870. 
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the  grantee  will  be  entitled  to  hold  a  customary  court  for  the  con- 
venience of  the  copyholders,  (a) 

Where  the  exception  goes  to  the  whole  thing  granted,  the  ex* 
ceptionand  ncrtthe  grant  is,  void  :  as,  for  instance,  where  (6)  there 
was  a  grant  of  all  the  lessor^s  lands  in  L.  except  the  manor  of  D.j 
and  it  was  found  that  the  lessor  had  no  other  land  in  L.,  the 
manor  was  held  to  pass.  So  in  a  demise  of  twenty  acres,  except- 
ing ten  of  them,  the  exception  is  void,  unless  the  words  'twenty 
acres'*  amount  to  a  specific  description  of  a  certain  parcel  of  land, 
and  do  not  merely  mean  the  grant  of  ten  acres,  and  then  othei" 
ten«  (c)  So,  in  a  demise  of  a  house  and  shops,  an  exception  of  the 
shops  is  repugnant  and  void,  (d)  But  if  there  are  more  shops  than 
two,  the  passing  of  two  being  suflScient  to  satisfy  the  words,  the 
exception  of  the  rest  would  be  good. 

•  An  exception  generally  is  an  absolute  exception  during  the 
lease  :  (e)  but  the  lessor  may  except  for  a  limited  period.  (/)  If, 
however,  he  grant  for  a  term  and  except  for  his  life,  it  is  bad.  (g) 
So  also  an  exception  may  be  till  a  contingent  event  happens :  and 
after  the  ^vent  happens  the  legal  right  will  pass  without  any  fur- 
ther conveyance  ;  (h)  for  in  this  and  in  every  other  particular  aa 
exception  is  governed  by  the  same  rules  as  a  grant. 

The  following  cases  depended  merely  on  the  verbal  construction 
of  the  exception.  The  first  (t)  was  the  lease  of  a  manor  with  the 
appurtenances,  and  the  rents  of  all  the  tenants,  tithes  of  corn,  per- 
quisites of  courts  and  all  other  the  emoluments,  the  advowson,  &c. 
being  excepted,  the  exception  was  held  to  commence  from  the  words 
advowson,  &c.  which  is  the  natural  construction  of  the  sentence,  ac- 
cording to  the  maxim  verba  fortius  accipiuntur  contra  proferentem. 
Another  case  (it)  of  construction  was  where  A.  conveyed  to  B.  a 
messuage,  building,  yard,  and  homestead,  with  the  appurtenances, 
and  certain  closes  of  land,  excepting  all  mines  of  coal  under  the 
said  land,  with  liberty  to  enter  and  make  pits  for  getting  the  same^ 
and  to  erect  engines  and  make  drains  necessary  for  working  the 

(a)  4  Rep.  86.  b.  Jackson  v.  Neale,  (/)  Cudlip  o.  Rimdle*  Carth.  802. 

Cro,  Bliz.  394.  Dy.  167. 

^)  DarKll  V.  ColliDS,  Cro.  Elix.  6.  (gr)  Per  Holt,  C.  J. 

(c)  Miller  v.  Fratt»  cited  Dy.  866.  b.  (A)  Cartwnght  v.  Amott,  8  B.  and 
ia  margin.                                  .  P.  4S. 

(d)  Hornby  o.  Cliftoa,  Dy.  866.  b.  (0  Wiltshire  v.  James,  Dy.  58.  b. 
in  margin.  (fc)  Bowler  v.  Wolley,  15  Bast.  444. 

(e)  Hornby  v,  Clifton,  I  And.  58. 
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coal,  except  as  to  such  lands  as  lie  within  one  bandred  and  fiRy 
yards  of  the  messuage  and  buildings,  and  ei^cept  any  homestead. 
It  was  held  that  the  right  was  reserved  to  dig  coals  from  and 
under  the  messuage  or  dwelling-house  and  homestead,  and  within 
one  hundred  and  fifty  yards  from  the  same;  but  not  to  sink  pits  or 
shafts,  or  to  erect  engines  within  one  hundred  and  fifty  yards,  &c. 
If  a  rectory  be  leased,  excepting  the  mansion-house  saving  a 
chamber  to  the  lessee,  the  chamber  will  pass  by  the  lease.  (/) 

Since  timber  trees  are  parcel  of  the  inheritance,  they  cannot  be 
excepted  by  the  lessor,  if  he  has  only  a  particular  estate  in  the 
land,  fiirtfaer  than  to  protect  himself  from  the  penalties  of  waste, 
and  lo  preserve  to  himself  the  loppings  and  shade  after  the  end  of 
the  underlease,  (m)  If  the  timber  in  that  case  becomes  severed 
by  accident,  or  otherwise,  during  the  lease,  it  becomes  the  pro* 
perty  of  the  owner  of  the  first  vested  estate  of  inheritance ;  and  all 
the  special  property  of  the  tenant  ceases  with  the  severance,  (it) 
Since  it  is  the  definitioi^  of  an  exception,  that  it  should  relate  to  m 
pre-existent  component  part  of  the  thing  demised,  if  trees  are 
excepted,  this  can  only  refer  to  the  individual  timber  treed  then 
growing  on  the  premises.  A  reservation,  however,  of  such  trees 
as  shall  grow  may  be  made  in  the  same  way  as  the  reservation  of 
any  other  profit  arising  out  of  the  land,  (o)  So  an  exception  of  great 
trees  will  include  all  trees  which  may  be  great  during  the 
lease,  (p) 

By  an  exception  of  all  trees,  wood,  &c.  appletrees,  or  trees 
which  are  not  timber,  are  not  excepted,  the  wood  in  the  ex- 
ception being  considered  to  mean  trees  useful  for  their  wood :  (q) 
but  if  the  lessor  specifically  mention  appletrees,  and  except  all 
other  trees,  all  other  fruit  trees  will  be  excepted,  (r) 

If  trees  are  excepted,  the  lessee  has  no  interest  in  them ;  and  (he 
lessor  may  have  trespass  against  him,  if  he  either  fells  or  injures 
them :  where,  however,  there  was  a  demise  of  pasture  ground 
excepting  trees,  and  the  cattle  of  the  lessee  barked  them,  it  was 

(I)  Leigh  o.  Shaw,  Cro.  Sliz.  S78.  240.   Pigot  o.  Bollock,  1  Tm.  J.  479. 

(m)  Bacon  o.  Gyrling,  Cro.  Jac.  906.  Udal  v.  tTdal,  AIL  81.  9  P.  Wins.  867. 

Sanders  v,  Norwood,  Cro.  Eliz.  689.  (o)  Wyndhamv.Way^  4Taaiit.9l6, 

Foster  v.  Spooner,   Cro.   Eliz.    17.  (p)  Gamock  o.  Cliff,  1  Leon.  60. 

Lewkhor  o.  Ford,  Godb.  114.  Percy  s  (q)  Wyndham  v.  Way,  4  Taant  S16. 

case,  IS  Rep.  60.  (r)  Lord  Zouch  v.  Mo6r»  9  Roll. 

(n)  Whitfield  v.  Bewitt,  8  P.  Wms.  Rep.  980. 


IM6  Off  th^  eonaffvcfku  find        CPif ap«  |)T. 

Umb  lessor  to  f^ce  ^  protect  i\^f{s^ 

Tl»e  lepspr  b^  j|  )i^rty  ip  «}ip^  pf^9^s  fjo  ^U  ^pd  t^l^e  tb^iq  ^ay, 
filtfioiig^  for  gire^fjl^  q^PfMpP  )th^  ppw/ear  ^s  freqifi^ialy  i;(^per?!¥f^ 
^  ^p  pr  bij9  sprvap^  mi^y  ppter  /for  tjpp  p^rpjope  pf  jfii^iripg  f^^ 
splkcttDg  f bpfp  wfrjch  p;vp  Q^  iB>r  wJp-    TW*  pow«r  ^  is  aiff g^r 

i^bip,  b^ng  poupji^  iri^  m  U^ri^^i  ^u^  if  j|t  )i^  pot  bpf^ ^fr 

parspp^^  trdfPMP  ^itt  ^>  Pgauwjt  t|p^  Jpfsor  pr  b^  ^i{9^..(/> 
9o^altbpi^gb  trei^s  ^p  pp^  ^xqept^d,  ypt  ^tlVPy  ftp  ?ewcp^  1%?  pfo- 

ppTty  ui9t^ptly  yf^  kp  )^  ojrppr  of  tl^p  j^^^tp^cp^  pjQfl  ^/^^ 
prpon  ff ^y  pM^  pw^  tpf(p  /a^ray  J^  prppe^y  y9})iim4  p^wpitt^ap 
ti  «p»8pppf.<fr) 

Jf  ^  ^av^por  bp  k^^spdi  PF<^P*«W  ^  t»pb|pr  Ice^.  j^  Jtbe  Je^^ 
gc|tiitpi|opyliol4^  tjj^ece  M  po  rp^i^t  uppnpp^bol^r?  ^no^H<^ipff 
pfNB  .tnee^  bqqtA^p  ihey  ^^pp^  )Id  ^y  ^e  f;u^<¥9  ^mfpc^fiiP^  ^^ 

WJhqr^  <ih9  49JN49At  e^fl^ptpjd  pr  ^cefprypd  pU  Ir^p  ^  tiipj^r- 
Jli^ARppfspnd  ppllai]ijl8,  pod  ^1  plpnjtp  pn4  ^br^^  j^vl^cjb  WWW^ 

;po\^t  Jbe  |)lpp|i;ed ;  P*d  pft€^wpr4p  f^ripittpx^  jrtw  Jp^pp  to  popy^^t 
p^vf^l  .acrps  iipto  flea9pi;p  €?*P.un4  ap.d  Jwn ;  t^  Clpupt  pf 
^bfwcery  iteiMi^ip?^  *W  friW^V^tit^j:  doiyp  ppy  pf.t^^p,pi:nft9^pp/l^l 
IJUDPiber  pd^  t^  4a^j). Ij/)  ^tpjqe  (Jt^  ).q£^  J^ap  jf\9  iutfi^^i  w  ,^^ 
jl^iclipvppxcppted,^  fr^et^^  cp^p^ittpd  WjCP^tipg  Ikt^pm.  j(s> 
By  the  exception  of  trees  only  so  mncb  of  tbe  soil  is  fi^cpp^^^ 
f^  gfivps  poi^i^enttp  tt^pireea;  j(p;)  /and  jl^bp  j(e^p  jip  ^titl^d  to 
illip  ppflpi^pQfl  ^u^ftienb^B.^)    Put  Ji^  tbe  p^ptiop  of  yfjf^ 

/JKpfTPiw;,  t|ipi»  199^  p  1^^  pf  ,^,teiiewfipt>  *  Mov  «f  f^hvib  j^^  p 

wood,  and  kpp^p  i^  ib^  ,paipp  flf  p  ,VW>^  ^  ,f  pd  jp  i^p  1^9^. ^f»  ^ 
^wilio»,^lM,e^Jig^\pV^  flllW^ld  prow 

Raym.  7S9.    ClithefS  o.  fiiggs,  W.     8  East  110.    Dy.  19.  a.  pi.  100. 

159,ip^  («  Hide  r.  Whistler,  Poph.  lifi. 

it*f)#^WWa>  ^^^  rPjlV'^V-  (*)  Pincomb  v.  tjb^pn^,  Cro.  Jac. 

(jf)  Jackson  o.  Cator,  bYfi^fffif.  .    J»)^« 

1 
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fdfii  free  enti7»  fqgpeoi,  Md  fcro^Sp  for  iUlin^  and  «arrgriqg  gur^j 
d»  mat  «l  9tt  tioen  pQnvmicA^  it  nws  J^el4  dearly  tbiit  ^he  soil 
i^w  not  wcepiedU 

J«i  #D6  owe,  (/)  whure  tbe  crov^in  made  m  exfipptioiK^f  •^^  giDa4 
49te»f  wo^dB^  andljinber/'Cg')  and  thf^re<wasa  pnovisp  tbaU^e  Jesae^ 
idMMiU  liave  'SMfioieMt  bonaefaote  aad  bedgebote^  two  J4i8tice9 
diopght'tbe.gmnt  of  botes  .sbevred  the  iate^  that  Ihe  miderwQoda 
.ahouM  he  ewepjted  ^  Jbiil  Gajqrdy^  J.  «aidj  m  tho  caseof .a^^omxao^ 
person  underwoods  would  clearly  not  be  excepted. 

WbiW  in  a  lease  «  grant  is  made  of  timber  trees,  e;(cc^ptii^p  to 
4fae  Jlesscpr  forty  pr  any  (rtber  aMnbfx  of  itrees  ,to  take  ,at  bif  ftear 
4mre^  tbe  lessor  ranst  exercise  bis  <electim  in  icot^^niept  Ufoe^ 
iel9ber wise  Ijhe  lessee  <may  cot.  leaving  Jibe  fi^^ibv  fit  tr^e9  jexc^ted 
fftfMx>rdiQg  to  ihe  moxda  of  Ae'exiBeption.<A) 

•If  a  leaae  is  made  witb  a  jprovise  ithat  tbe  lessor  and  bis  b^ii9,at 
tany  4iaie  during  tthe  Ijsese  mliy  fell  Aimbeir,  ,tbis  is  «o  fimnptioJ^^ 
but  merely  enables  the  lessor  to  enter  and  cut  tiipber^  wbifih  itp 
jfouli  not  otherwise  do  without  licence  of  Abe  jlessee*^^^ 

Jf  the  tirees  are  excepted,  the  lessor  has  them  m  m  anh^tanc^^ 
-liad  ;not  as  a  chattel.  They  are  annexed  to  the  reyer^ign ;  ^md  will 
•pasB  with  it,  even  where  the  T&version  is  granted^  by  the  mme  of 
tbe  reversion. <£)  .So  where  fH)  J.  S.  leased  a  mwoTf  excqKting 
^11  woods  and  .underwoods,  nod  afterwards  ^nadevanotberJleaseJio 
tthe  samie  .'leasee  fer^xlyiyeqrsof  aMaucb  wooda  And  underwoodf» 
•aDdlhen rmade a  third leaee^o the  same iessee/or .tbiitty  yea^gtp 
.commence  after  tbe.&st  iterm  of  thirty  ynacs,  U  ww  held  ^that  .thie 
woods  and  underwoods  icontinued  jvuot  of  tbe  xewv^QU  j}(  Ae 
ananor^  although  ikbe  aoiliims^Hcci^pta^;  4ind  copseqiwmtly  j(bf  t  it 
/passed  by  .the  .third  lea(a^^W|Uch()pAnil^4<A9.a)fuvraiider  Jp  Jair 
xifthe*seeond. 

If  tenant  in  fee  simple  ^r  ieis  j(a^  demise  4;h^  .tceef^  ^,9011 
4him,  and  .before  tiiey  »are  rseveciad  leMCS  ,the  ^w^  *to  jtbe  ^me 
tgraataB^this  Jt  said  to»anqexitbem  f(gain,to,tb9  land*  TbejCffisqn 
aeema  to  be  jtbat  Abe  ^unliQed  inUns^  in^^ie^^r^es  ^epjiy  jtbe 

l(/),Keoaam«..Siediii|^«il  Leon«847.  (O^Liish^ord  o.^ndefs,  pro.  K|iz. 

(g)  EsccpUigro$ti$  arhorihUf  jpot-  690. 

CM  el  maremio.  -  (k)  ^  Stamp  v,  tHmton,  '1  'Roll.  fl«p, 

fi0  >Ci|ge  «.  JfanliB»  4  ,&eon*  .Ud.  9ft. 

aAnd.iS8. 
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lefise  of  the  land  operates  as  a  surrender  in  lieu  of  the  former 
grant,  (in)  But  if  the  lessor  lease  the  land,  excepting  the  trees, 
and  then  grant  the  trees  to  the  lessee,  the  lessee  is  entitled  to 
them,  because  the  two  grants  are  not  inconsistent.  And  although, 
where  there  is  a  feoffment  in  fee  excepting  trees,  and  then  the 
trees  are  granted,  they  are  annexed  to  the  inheritance ;  yet  that  is 
by  reason  Of  owelty  or  equality  of  ownership  in  the  land  and  the 
trees ;  and  the  absolute  power  over  both  is  in  the  same  per- 
son, (n) 

It  seems  to  be  generally  agreed,  that  where  a  conveyance  is 
made  by  a  mortgagee  in  fee,  and  the  person  entitled  to  the  equity 
of  redemption,  an  exception  cannot  be  made  in  iavour  of  the 
latter,  as  no  part  of  the  legal  estate  proceeds  from  him :  but 
although  words  expressed  as  words  of  exception  might  not  be 
operative  as  an  exception,  they  might  enure  as  a  valid  grant 
derived  out  of  the  estate  conveyed  according  to  the  intention  of 
the  parties,  (o) 

In  Chetham  v.  Williamson,  (p)  in  which  a  covenant  was  coo* 
tained  that  it  should  be  lawful  for  the  mortgagor,  who  joined  in  the 
conveyance  to  get  coal,  which  was  determined  on  other  grounds 
not  to  be  an  exception,  Lawrence  J.  observed  that  the  covenant 
could  only  operate  as  a  grant :  but  that  a  grant  woiild  not  pass  the 
land  itself  without  livery.  This  objection  cannot  apply  to  a  mere 
liberty  and  privilege :  but  Sir  W.  D.  Evans  doubts  whether  it 
could  apply  to  a  grant  of  any  part  of  the  land  itself,  where  the 
conveyance  was  by  such  an  instrument  as  could  take  effect  by 
virtue  of  the  statute  of  uses;  for  in  such  case  the  estate  conveyed 
to  the  feoffee  or  releasee  would  be  sufficient  to  support  the  dis- 
position, which  it  was  the  intention  of  the  parties  to  make,  by 
force  of  the  instrument,  of  any  part  of  the  premises  conveyed.  To 
any  instrument  creating  or  assigning  an  estate  for  years  the  ob- 
jection is  of  course  inapplicable ;  and  the  court  would  give  effect 
to  the  instrument^  however  informal,-  in  such  a  mode  as  would  be 
best  calculated  to  effect  the  intention  of  the  parties. 

The  last  point  which  it  is  requisite  to  mention  in  this  part  of 
the  subject  relates  to  fixtures,  or  things  fixed  to  the  flreefaold ; 
such  as  buildings  for  the  purpose  of  carrying  on  particular  trades 

(m)  2  And.  58.  469.    Moore  v.  Lord   Plymouth,  7 

(ii)Herlakcndea'scase,  4  Rep.  68.  a.      Taunt.  614.  B.  1  Moor.  346. 

(o)  Chetham  v.  Williamson,  4  EasU         (p)  Ubi  iupra.  ...       . 
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upon  the  land ;  and  fire-grates,  stoves,  and  dtberthtngs  of  a  similar 
nature  io  houses^  ivhich  are  usually  made  tbe  subject  of  an  inde- 
pendent contract  between  die  parties. 

In  general,  whatever  is  annexed  to  the  inheritance  during  the 
tenancy,  becomes  part  of  it ;  and  cannot  be  removed  by  the  tenant, 
although  done  at  his  own  expense.  Thus  glass  put  in  by' the 
tenant,  or  wainscot  fastened  by  nails',  become  part  of  the  inherit- 
ance, (p)  With  respect  to  substantial  improvements,  (hey  are 
usually  made  a  consideration  for  extending  the  term  of  the  lease ; 
or  some  collateral  agreement  is  made  so  as  to  allow  of  some  com- 
pensation to  the  tenant,  (q)  Without  some  such  previous  agree- 
ment, it  is  only  the  folly  of  the  tenant  to  build  upon  another's 
land,  and  the  law  in  that  case  gives  no  remedy. 

There  are  however  some  exceptions  to  this  rule,  as  between 
landlord  and  tenant  What  is  erected  for  the  purpose  of  trade 
by  the  tenant  may  be  removed  by  him  during  the  termr  After 
the  term  they  become  inseparable  from  the  freehold;  and  can 
neither  be  removed  by  the  tenant,  (r)  npr  recovered  by  him  as 
personal  chattels  by  any  sDction  either  of  trover,  (s)  or  for  goods 
sold  and  delivered.  (0 

A  copper  and  furnace,  though  formerly  considered  part  of  the 
freehold,  are  now  held  to  be  merely  implements  of  trade^  and 
may  be  removed.  So  all  brewing  vessels,  which  cannot  be  used 
unless  they  are  fixed,  fire-engine^,  pipes  fixed  in  the  wall,  come 
under  the  denomination  of  fixtures,  if  erected  for  the  purposes  of 
trad^. 

This  indulgence  to  the  tenant  has  been  carried  still  farther : 
and  he  has  been  allowed  to  carry  away  matters  of  ornament; 
such  as  pier-glasses,  chimney-pieces,  wainscot  only  fixed  by 
screws,  and  things  of  a  siAiilar  nature,  (u) 

The  leading  case  on  the  subject  is  the  case  of  Elwes  and 
Mawes.  (x)    Where  r  tenant  had  erected  at  his  own  expense 

(p)  Warner  v,  Fleetwood,  cited  4  Fitzherbert  v.  Shaw,  1  H.  BI.  958, 

Rep.  63.  b.  (•)  Davies  v,  Jones,  SB.  and  A.  165. 

(f)  Burn  V,  Miller,  4  Taunt.  746.  (l)I<ee  v.  Risdon,  7  Taunt.  189. 

IBoby  V.  Roebuck,  7  Taunt  157.  Nutt  v.  Bntler«  5  Esp.  N.  P.  C.  176. 

(r)  Lord  Dudley  o.   Lord  Ward,  (ii)  Beck  v.  Rebow,  1  P.  Wms.  94. 

AmbL  lis.     Co.  Litt  6S.  a.   Bro.  JEjp p«rf0 Quincey,  1  Atk. 477.    Law* 

Waste,  104. 14».  Cooke's  cue;  Moor,  ton  v.  Lawton,  3  Atk.  IS. 

177.    Day  v.  Bisbitcfa,  Cro.  Blic.  874.  (»)  3  Bait.  38. 
Lord  Derby  v.  Asquitb,  Hob.  834, 


SiO  Outkt  emHrHetitm  and         f Cbap.  Hi. 

«  cnrpeBterVabdp^  a  fad»hoBM|  m  cart-kooBe,  ^  pump^lMse^  and 
lbUI«yard»  The  buildiflgs  were  of  brick  and  martar,  aad  tiled ; 
and  the  fouadations  of  them  were  about  a  ibot  and  a  half  deep  ia 
the  ifroond*  The  carpeBler*e-diop  was  dosed  io ;  aad  the  other 
boildiagt  were  open  to  the  froat,  and  supported  by  briek  pillara. 
The  fold-yard  wall  was  of  brick  aad  aiortari  and  its  foondaUoa 
was  m  the  groaad.  It  wks  a  part  of  the  case^  that  these  erec^ 
ticaiB  were  necessary  and  conreaieat  for  the  ootupation  of  the 
fiwvi)  which  could  not  be  well  managed  without  them.  The 
cevrt  held  that  the  tenant  6enld  not  remore  them  during  the 
teraiy  and  took  the  distinction  between  auMxatkdia  Io  the  free* 
hidd  for  the  purpose  of  agricukure^  aad  those  for  the  purposes  of 
trade. 

Where  the  superineumbent  building  is  erected  as  a  mere 
aeeessary  to  a  perspnal  chattel,  it  may  be  removed:  but  not 
where  it  is  neoessary  to  the  freehold.  In  the  case  of  Lawton  v. 
lAwteo,  ( jf)  aad  Lord  Dudlej  t>.  Lord  Ward^  (x)  the  fire  eogtae 
was  an  aectaary  to  matter  of  a  personal  aatttre,  to  the  carrying 
fli  a  trade  of  getting  and  yending  coals.  Se  a  cyder  bmU  is 
accessary  to  the  trade  of  cyder-making,  {a)  Saltpans  in  Cheshire^ 
aad  ether  salt  counlrieS|  are  aa  ekceptioB,  because  the  saltpiti  in 
those  tooatf es  are  a  valuable  inheritanoe ;  aild  the  saltpans  and 
WycheAouses  are  a  means  of  enjoying  Ae  inheritance^  and  are 
set  to  be  eonlBdsred  as  accessary  to  carrying  oa  a  trade  moDdy 
|issach«<i) 

In  Dean  t).  AUaley  (c)  at  Nisi  Prius,  Lord  Kenyon  thought  that 
Dutch  biiras  weiie  remov^aUe,  althoegh  these  buildings  have  a 
feaadatioa  df  brick  let  into  the  ground,  and  their  rooft  are  sup* 
perttod  by  upright  pieces  of  wood  fixed  in  and  rising  from  the 
brick  work :  but  this  case  did  not  undergo  a  subsequeat  review 
bgr  faiaaMlf  aad  the  rest  df  the  court  A  bara  oo  pattens  and 
Mocks  of  ttBsber  may  clearly  be  removed.  (O 

In  Penton  v.  Robert  (e)  the  varnish  house  with  a  brick  founda- 
tion let  into  the  groimd  was  for  the  purpose  of  trade^  and  there- 
foie  the  tenant  was  eatitled  of  ooune  to  remove  it.  Chwt 
galfca^rti  efbd  ^anetTliieB  Mlur  London  aray  in  the  same  way 


(jr)S.Atk.ilS.  ^)  S  JBap.  N^P»€.  11. 

{%)  Ambl.  IM.  (4£qU.^.P.  C.  e4.  4  liOQfL  Mh 

(a)  Sees  Atk.  13.  ie)a  |s8LeB.4  Bip.lf«r«C.  197. 
if)  Lawton  v.  lawtoB,  mpr«. 
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rekfaotr^  iMt  gYeihhoM^^  anvt  hotboitd^d,  hhcl  fat6tt  ikdtr  tftoi  by 
ihe  thbtigftftdi  (/;  A  ebii6^l'vatol^  hbwchrer  ^teciM  on  tf  trriek 
febAdntion,  and  fittdch^'d  to  a  diV^liltig  6bbM  i^itli  a  c^oktttoatiiek- 
itoit  %  #ifldows  oj^^tfa^  frOftt  td^  hbtik^  ihto  the  cdiktefVtftory, 
^hd  kiuh  t^afidifig  out  of  tie  [^arloar  teditinkdy,  fii0<k>tties  pait  ct  thd 
ite^tidid,  fthd  caDAot  be  remored  by  the  t^iftitt.  (g) 

Where  (A)  certain  parts  Of  a  tuftctiide  h^d  bboil  pttt  Up  by  t^ 
tobattt  dtaorlbg  tU  t^irih,  afad  t^'^rl^  cilpable  of  Wihg  removed 
Wftliotit  injfiiiiig  th6  ottrer  pAHd  of  the  n^achloe)  and  bad  been 
in^tiany  Valded  b6l^6)i  fb6  odt-goin^  and  in  doibih^  tenant ; 
ibe6e  t^eire  b^ld  to  be  th^re  perdOnal  dhatteU  bif  the  Ottt-going 

tenant,  for  which  he  mt^ht  maintain  troVer  after  the  term  ended. 

Since  fixtures  form  part  of  the  Inheritance,  and  tnay  nit!- 
ttiHteiy  bo  inseparable  (Vom  It,  Wast^  may  bo  committed  by 

^i  doMiriktioii  of  mta.  (0  On  this  principle  it  Is  Waste  In  att 
oukgoing  fenknt  16  ploW  Up  dtraWberry  beds  in  1^11  bearing  J 
liktbOtagb  WhOn  bo  entered  hO  paid  for  theUi  On  a  ralttkttod  to  tbo 
person  who  occapied  the  premises  before,  UuA  lilthtTngb  St  may 
bav6  been  usual  to  appraise  strawberrj  beds  between  the  out* 
g<dii^  and  in-eOtaMnf  tenants  {k) 

lo  oonsequence  of  the  state  of  the  law  upon  the  subject  of 
Wttrte^  ihO  clause  ^  witboyt  impeaohnent  af  waste'*  has  found 
its  way  into  aettfemeuts  of  estates^  and  into  leases*  This  clause 
not  on]|y  relieves  the  leoMft  flrom  tiie  penalties  of  the  statute  of 
Grlouteiter^  but  will  allow  bim  to  make  all  reasonable  profit  of 
the  timber,  if  he  cut  k  at  leasonable  times,  aad  ia  a  husbandlike 
manner.  <Q 

The  court  of  chaueery,  howeveri  has  been  in  the  habit  of 
fofttraining  iaa  uBcomeientlous  use  of  the  power  in  committiof 
destructive  waste,  or  permitting  houses  to  go  into  decay,  (mi 
€le  where  lessee  for  yeairs  without  iaipeashnient  of  waste,  with  a 
reversion  loa  bishop^  dug  the  ground  for  briek%  be  was  reetraiued 

ft)  lord  Tuii^OHll  ^.  Sttrl  rtfttt^ 
e  Ves.  419.  Wickhsm  e.  Wickhsm, 
to6p.«b.Clu1lM. 

(si)  Lord  Barnard's  case;  CHA.  ^. 


or)  See  bttcUiiia  e.  Atitter&ta, 
a  Brod.  aod  Bingfa.  54.  WyAahoMi^. 
Way,  4T«untSlS. 

Cr)  ftoadsiia  v.  BAttcrfUld,  8  Brod. 
and  BingtL  54. 

Xk)  ihs'k  V.  Jdn^  H  B.  anil  X  ¥05. 
Wsrt  V.  Trcfdktt,*  #.  !fdh.  M. 

tO^dl^ft  l».  tfe,  it  Y^  iat  B. 

349. 

(Ar)  WtatfaeraU  v.  Hoirellsi  l  Campb. 
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from  digging  more,  although  he  was  allowed  to  carry,  off  the 
bricks  already  made,  (n)  So  a  tenant,  without  impeachment  of 
waste,  cannot  cut  timber  planted  for  ornament  or  shelter,  (o) 
But  in  a  late  case,  (p)  the  lord  chancellor  did  not  think  proper  to 
restrain  such  a  tenant  from  felling  timber  fit  for  the  purposes  of 
timber,  though  young,  and  not  such  as  would  be  felled  in  a 
husbandlike  management  of  the  estate. 

The  reader  should  bear  in  mind  that  such  a  clause  is  unusual 
in  leases  arising  upon  contracts  between  landlord  and  tenant; 
and  that  the  cases  cited  are  chiefly  upon  limitations  of  particular 
estates  in  family  settlements.  It  might  be  a  question  therefore 
at  law,  whether  the  principles  of  these  cases  are  applicable  to 
fiirming  or  husbandry  contracts. 

In  a  recent  case,  (q)  the  Tice-chancellor  seemed  to  think  that  a 
tenant  for  life  '^  sans  waste''*  might  lease  for  years,  not  declaring 
the  lessee  unimpeachable  for  waste,  but  with  a  licence  to  fell 
timber,  because  the  clause  of  ^^  sans  wasie*^  gave  the  interest  in  the 
property  severed  to  the  tenant  for  life. 


VL  The  next  point  for  consideration  is  the  limitation  of  the 
estate. 

Leases  fo^  life  may  be  granted  either  for  the  grantee's  own  life, 
or  to  several  people  for  their  joint  lives,  or  to  one  for  the  joint 
lives  of  toveral  others ;  and  every  indefinite  grant  is  a  grant  for 
life.  But  since  a  map^s  own  life,  ah  fiir  ashe  is  considered,  is  of  a 
greater  value  to  him  than  the  life  of  another  person,  an  estate 
for  a  man's  own  life  is  greater  than  for  the  life  of  another  person. 
In '  another  point  of  view,  namely,  with  respect  to  the  grantor  or 
any  stranger,  the  life  of  another  is  of  greater  probable  duration 
than  the  life  of  the  grantee. 

If  a  lease  for  years  determinable  on  lives  be  conveyed  in  trust 
for  A*  for  life,  and  A.  covenant  to  use  his  utmost  endeavours  as 
often  as  a  cestui  que  vie  dies  to  renew  by  purchasing  a  new  life, 
it  is  no  breach  to  renew  upon  his  own  life,  (r) 

••  •  .         ",  • 

(a)  Bishop  of  Loadon  v.  Web,  1  P.         (p)  Snythe  «.  Smjtbe,  2^  Swaost 

Wms.{^.  851. 

(a)  The  Man|ai9  of  Downshire  v.  (f )  Davies  y.  The  Duke  of  Marl- 
Lady  Sandys,  6  Ves.  107.    Chamber-  borough,  t  Swaast  146. 
Isyne  «.  Dammect  S  Bro.  Ch.  Ca.  64a.  (r)  Scndamore  a.  Slrattoa,  I B.  and 
Lord  Lansdown  a.  Ltdy  LansdowHf  P«  455. 
1  Madd.  Ch.  Ca.  1S0. 
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If  an  estate  for  life  is  granted  for  the  joint  lives  of  two  or  more 
persons,  or  the  estate  is  limited  to  two  or  more  for  their  joint 
lives,  It  is  an  estate  for  the  joint  lives  of  the  cesiuis  que  tHc,  and 
for  the  lives  and  life  of  the  survivors  and  survivor  of  them,  with- 
out the  addition  of  the  words,  ^^  and  for  the  lives  and  life  of  the 
survivors  and  survivor  of  them ;"  the  law  implying  the  life  of  the 
survivor  to  be  part  of  the  estate  granted,  without  words  to  that 
effect.  (5> 

A  freehold  lease  cannot  be  made  to  commence  in  futuro  at  the 
common  law,  except  by  way  of  remainder.  If  it  be  limited  to  take 
efiect  as  a  contingent  remainder,  there  must  be  a  previous  vested 
estate  of  freehold  to  support  it;  which  rule  applies  equally  to  a 
contingent  limitation  by  way  of  use.  Estates  for  life,  however, 
may  be  created  to  commence  in  futuro^  by  way  of  springing  or 
resulting  use  ;  or  they  may  take  effect  by  force  of  the  statutes  of 
wills  within  the  limits  of  executory  devises. 
•  If  the  limitation  of  an  estate  pur  outer  vie  be  to  a  man,  his 
heirs,  executors,  administrators,  and  assigns,  the  heir  takes  in 
preference  to  the  executor.  (0  In  some  cases,  (u)  indeed,  it  has 
been  doubted  whether  executors  could  be  special  occupants :  but 
this  opinion  seems  to  have  arisen  from  a  confusion  between  cor* 
poreal  hereditaments  and  incorporeal  hereditaments,  such  for 
instance  as  rent,  of  iwhich  at  the  common  law  there  could  be 
Bo  occnpants.  (x) 

If  a  lease  be  made  by  deed  to  a  roan  and  his  heirs  habendum  to 
him  for  three  lives,  this  is  not  a  fee,  but  a  freehold  lease  for  three 
lives ;  because  there  is  no  inconsistency  in  the  grant,  and  thereby 


(ff)  Brudenel's  case,  5  Rep.  0. 

(I)  Atkinson  v.  Baker,  4  T.H.  SS9. 

(«)  See  Campbell  v,  Sandys,  I  Sch. 
and  Lefr.  2S1.  Per  Lord  Redesdale, 
and  Sugd.  Pow.  193.  Sd  edit,  in 
noiU. 

(»)  Iff  opposition  to  the  doctrine 
laid  down  by  Mr.  Sugden,  in  the  latter 
part  of  the  note  Just  cited  upon  the 
authority  of  Lord  C.  B.  Gilbert.  (Bac. 
Abr.tit£sUteforIife,s.8.)  SirW.D. 
Evans  has  the  fbllowiuf^  observations  : 
In  Rawlinson  v.  The  Duchess  of  Marl* 
borough,  S  P.  Viwrn^  WS.  a.  D.    Lord 


Harcourt  seemed  to  be  of  opinion, 
.  tl^t  if  a  rent  were  granted  to  A.  for 
the  life  of  B.,  and  A.  died  living  B.  t 
A.*s  executors  should  have  the  rent. 
In  a  subsequent  case,  (Kendal  v.  Mir- 
field,  Bam.  Ch.  R.  46.)  reported  in  a 
book  of  but  little  estimation  in  point 
of  authority  but  which  in  the  parti- 
cular case  has  the  internal  appearance 
of  correctness,  the  master  of  the 
roils  seems  to  have  been  clearly  of 
opinion,  that  since  the  statutes  the 
limitation  of  a  rent  charge  for  lives  to 
a  person  and  bit  ezecutora  would  be 


8a 
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all  parts  of  tbe  deed  take  effect,  (y)  Origiiially  iadeed  the  pre- 
mises and  the  habendum  of  a  deed  seem  to  have  had  .distiBel 
offices ;  that  of  the  premises  being  to  name  the  parties,  and  to 
ascertain  the  thing  granted  ;  and  the  office  of  the  habendum  to 
name  the  grantee,  and  to  limit  the  certainty  of  tbe  estate.  As 
however  it  is  the  practice  to  insert  words  of  Umitatioa  in  the 
premises,  the  courts  of  law  no  longer  consider  the  premiees  and 
the  habendum  as  two  distinct  parts  of  the  deed :  but  they  judge 
of  the  whole  deed,  taking  all  its  parts  together,  so  as  to  give  efllbct 
to  the  intention  of  the  parties.  If  therefore  in  a  deed  general 
wcHrds  be  used,  and  afterwards  in  the  habendum  special  words  not 
inconsistent  with  such  general  words  are  used,  the  special  words 
will  either  enlarge  or  restrain  the  g^ieral  words  according  to 
the  obvious  grammatical  construction  of  tbe  whole  deed  or  the 
intention  of  the  parties.  Upon  this  principle,  if  the  grantee  be 
named  in  the  premises  without  any  words  of  limitation,  which 
at  the  common  law  will  pass  an  estate  for  life,  and  in  the  habet^ 
dum  the  estate  limited  is  for  years,  the  grantee  will  oi^  be  a 
lessee  for  years.  I^  however,  to  the  estate  limited  in  the  premises 
livery  of  seisin  is  necessary,  and  livery  is  made,  there,  akboi^ 
the  habendum  be  for  years,  the  estate  passes  by  the  livery,  (s) 
If  the  habendum  is  repugnant  to  the  premises,  there  the  whole 
estate  shall  take  effect  out  of  the  premises ;  for  the  rule  is,  that 
where  there  are  contrarieties  in  the  several  parts  of  .a  deed,  the 
latter  is  void,  and  the  first  part  shall  stand ;  (o)  therefore  where  a 
leas^  was  made  to  two  habendum  to  them,  and  two  others  for  their 
four  lives ;  it  was  held  that  the  two  not  named  in  the  premises 
could  not  take,  (b)  So  where  there  was  a  lease  to  three  jointly, 
provided  that  B.  should  not  take  the  profits  during  the  life  of  A., 
nor  C.  during  the  life  of  B. ;  this  proviso  was  held  repugnant 
and  void,  because  an  estate  cannot  be  limited  jointly  and  seve- 


valid :  but  the  case  was  decided  on  a 
different  point.  In  practice  nothing 
is  more  common  than  the  grant  of  an 
annuity  to  a  person  and  his  execntorSy 
out  of  freehold  property  during  the 
life  of  the  g^ntor:  but  the  right  is 
usually  so  guarded  by  collateral  pro- 
visionS)  that  the  validity  of  such  a 
grant  as  a  general  proposition  is  not 


likely  oflien  to  come  in  question. 

(jr) V.  Fiat,  8  Keb.  865« 

(2)  Baldwyn's  case,  S  Eep.  fS.  a. 
But  Mr.  Preston  (1  Shep.  T.  76.)  makes 
a  query  of  this  law. 

{a)Soa  Wood's  Conveyansing  by 
Powell,  Vol.  I.  p.  S84.  note. 

{b)  Kirkman  v.  Rsignott,  4  Leon.  S. 
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ffil^.  (c)  But  in  a  d^nnifie  to  three  habendum  to  on6  for  life, 
remainder  to  another  for  life,  remainder  to  the  third  for  life,  the 
figiendum  is  good,  becaiiae  there  is  no  inconsistency ;  and  it  is  th^ 
proper  office  of  the  habendum  to  exfdain  the  premises,  {d} 


With  r09p^t  to  estates  for  years  the  essence  of  the  contract  is, 
(hat  the  term  shoidd  be  fixed  and  unalterable,  subject  only  to 
eocb  ccmditions  and  contingencies  as  may  be  agreed  upon  by  tho 
forties  for  the  termination  of  the  lease  before  its  regular  expira* 
tioQ  by  effluxion  of  time.  The  certainty  of  the  term  granted  may 
be  ascertained,  either  by  the  express  limitation  of  the  parties,  <Nr 
by  Deference  to  some  eoUateial  cireumstance,  which. may  with 
equal  certainty  measure  its  continuance*  If  A.  for  instance  leases 
to  B.  fer  so  many  years  as  B*  has  in  the  manor  of  Dale,  and  B. 
baa  then  a  term  of  ten  years  in  that  manor,  this  fixes  the  term  as 
well  a^  if  A.  bad  expressly  leased  for  ten  years,  (e) 
.  If  the  taking  be  for  any  fractional  part  of  a  year,  it  may  be 
Usefql  to  recQlleet  (hat  the  legal  month  is  the  lunar  month  of  four 
W^ks  or  98  days.  That  the  legal  quarter  of  a  year  is  91  days ; 
the  fegal  half-year' 18S  days ;  and  the  whole  is  365  days;  the  law 
neglecffog  the  odd  hours  or  fractions  of  days.  (J') 

If  a  leAse  be  made  for  years  without  specifying  the  precise 
fiumber,  this  has  been  considered  to  be  good  for  two  years; 
ul  res  magii  valeat  quam  pereai.  (g) 

A  general  taking  at  an  annual  rent  is  a  lease  from  year  to  year: 
but  if  an  agreement  is  made  to  let  premises,  as  long  as  both  par* 
ties  please,  reserving  a  compensation  de  die  in  diem,  and  not  refer- 
ring  to  a  year  or  any  aliquot  part  of  a  year,  it  is  strictly  a  tenancy 
at  will.  (A) 

An  agreement  for  a  lease  at  a  ieertain  rent,  and  that  the  lessor 
should  not  turn  out  the  lessee  so  long  as  he  paid  the  r^nt,  and 
6hQI>14  iiot  sell  any  article  injurious  to  the  lessor's  business, 

{e)  6  Rep.  19.  s.   Scovels  v.  CsTell,  (jf)  Co.  Litt  4S.  b.  Boraston^s  case, 

I  LefMi.  317.    Livemge  o.  Cables^  3  Rep.  19. 

Moor.  867.  if)  Dy.  345.  a.  pi.  5. 

(lO  Dy.  160.  b.  pi.  43.  Dowie*scaae,  (g)  Bro.  tit  Lease  13. 

€ro.  Kliz.  2^  Moor.  86.  pL  87.  Orsen-  {h)  Richardson    0.    Langridge,   4 

wood  V.  Tyber,  Cro.  Jac.  563.  Grab-  TauaL  183. 

hMa's  ciM^  4  Lepii.  846.  .       . 
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either  purports  to  be  a  lease  for  life ;  or  if  by  parol,  will  operate 
as  a  tenancy  from  year  to  year.  The  notion  of  a  tenancy  from 
year  to  year,  the  lessor  binding  himself  not  to  give  notice  to  quit| 
has  long  since  been  exploded,  (t ) 

If  a  lease  is  made  for  one  year,  and  so  from  year  to  year,  as 
long  as  both  parties  please  ;  it  seems  to  be  the  general  opinion  of 
Ihe  profession,  founded  on  the  authority  of  the  case  of  Denn  d. 
Jacklin  v.  Cartwright ;  O)  that  it  is  a  lease  for  two  years  at  least  t 
but  the  authorities  do  not  appear  to  have  been  well  considered  by 
the  court  in  that  case,  (k)  Since,  however,  the  case  of  Denn  «• 
Cartwright,  it  has  been  held  at  nisi  prius  that,  upon^  a  taking 
ibr  IS  months  certain,  the  tenancy  might  be  determined  at  the 
end  of  the  first  year :  but  the  court  laid  great  stress  on  the  word 
«  certain."  (/) 

It  is  clear,  however,  that  after  the.  first  year  every  new  year  is  a 
springing  interest  arising  on  the  first  contract ;  so  that  neither  party 
can  determine  the  tenancy  before  the  end  of  the  current  year.  After 
the  first  year  the  lessee  becomes  tenant  for  years ;  so  that  if  rent  is 
arrear  for  one  of  two  years  and  part  of  another,  it  may  be  alleged 
to  be  due  upon  one  entire  lease;  (tn)  neither  is  this  contrary  to  the 
statute  of.  frauds,  if  the  lease  is  made  by  parol,  because  the  statute 
has  reference  only  to  the  number  of  years  prospectively,  (n) 

A  tenancy  from  year  to  year  has  become,  in  modern  times,  a 
very  general  species  of  letting :  the  law  likewise,  in  many  cases^ 
implies  it ;  because  it  is  more  convenient  than  a  tenancy  at  wilL 
Thus  the  receipt  of  rent  by  the  remainderman  or  reversioner  after 
a  lease  has  become  void,  or  is  expired,  is  evidence  to  be  left  to  a 
jury  of  a  tenancy  from  year  to  year ;  and  if  no  other  tenancy  ap-* 
pears,  it  will  be  presumed  that  such  a  tenancy  existed  during  the 
time  for  which  the  rent  was  paid.(o) 


(0  Doe  d.  Warner  v.  Browne,  8  East 
1S5.  Doed  Rigge  v.fiel],5T.K.471. 

(j)4Ba<;t  31. 

{k)  Compare  what  is  said  by  Lord 
EUenboron^,  C.  J.  with  the  cases. 
Birch  V .  Wright,  2  T.  R.  380.  Harris 
v.  Evans,  Ambl.  329.  1  Wtls.  862. 
Qockerell  v^  OweraiU  Cases,  t.  Holt 
417.  Dod  IT.  Monger,  6  Mod.  915. 
Anon.  18  Mod.  610.    Gostwicke  p. 


Mason,  I  Mod.  3.  8  Keb.  543.  Agard 
V.  King,  Cro.  Eliz.  775.  Tear  book, 
14  Hen.  VIII.  lOB.  cited  6  Rep.  35. b. 
Keilw.  163. 

(/)  Thompson  V.  Maberley,  8  Campb. 
N.  P.  C.  573. 

(m)  Bbtting  V.  Martin,  1  CaHipb.317. 

(n)  Birch  «.  Wright,  8  T.  R.  3S0. 

<«)  Roed.  Jordan  V.Ward,!  H.B1.S7. 
Doe  d.  Martin  r.  W«tl»,  7  T.  R.  S3. 
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In  the  case  of  Roe  d.  Brane  v.  Prtdeaux  (p)  upon  a  special 
Terdict,  it  was   contended    that    the    principle    upon  which   a 
tenancy  from  year  to  year  was  implied  was  that  the  rent  was 
a  compensation  for  the  land:    therefore,    that    if  the    antient 
rent   bore   no   proportion  to  the  rack-rent,   no  such    tenancy 
could  be  implied  ;  because  the  antient  rent  could  not  be  a  com« 
pensation  for  the  land.    The  ca^e  of  Right  d.  Dean  of.  Wells 
V.  BowdenCf)  was  cited  in    support   of  this  position;    where 
t>n  a  special  case  it  appeared  that  certain  copyhold  lands  had 
been  demised,  by  copy,  to  A.  for  the  lives  of  B.  and  C. ;  after  the 
death  of  A.,  B.  was  admitted,  and  died  in  possession,  having 
paid  the  reserved  rent  during  his  life :  and  his  widow  was  held  not 
entitled  to  her  freebench ;  but  that  was  because  he  was  a  mere 
cestui  que  vie;  and  the  payment  of  rent  did  not  create  a  tenancy 
from  year  to  year,  because  it  expressly  appeared  that  there  was 
another  tenancy  neither  void  nor  unexpired,  in  respect  of  which 
the  payment  of  rent  was  made. 

Where  land  was  leased  for  one  year^  and  over  for  nine  years  or 
twelve,  as  should  be  determined  by  a  stranger,  and  no  term  was 
fixed,  the  lessee  holding  over  was  considered  a  tenant  at  will; 
for  the  agreement  made  it  so,  and  shut  out  tenancy  by  sqffer- 
ance.  (r) 

If  a  lease  is  inade  for  ten  years  at  the  will  of  the  lessor,  it  is  a 
good  lease  for  ten  years  certain,  because  the  last  words  are  void 
for  repugnancy.  So  if  a  lease  be  made  at  will  for  a  year,  and  so 
from  year  to  year,  it  is  a  lease  at  will  only  on  the  same  prin- 
ciple, (s) 

A  limitation,  however,  from  year  to  year,  till  fifty  or  morjo 

yeara  are  completed,  is  a  good  lease  for  the  whole  term;  or 

rather  it  is  only  the  old  mode  of  efiecling  what  is  very  usual  in 

modern  times ;  for  it  is  a  lease  for  so  many  years  determinable  at 

'  the  option  of  the  parties  at  the  end  of  every  year.  (/) 

It  may  be  observed,  with  reference  to  the  execution  of  agree- 
ments for  leases,  that  in  certain  cases  from  reasons  of  public 
policy,  the  nature  of  the  purpose  Cor  which  the  land  is  to  be  granted 

« 

(p)  10  East  163.    Doe  d.  Brune  v.     Year  book,  15  Edw.  IV.  0. 
Rawlius,  10  East  861.  (t)  Bro.  Lease,  IS,  88. 

(«)  3  East  866.  (I)  Bac.  Abr.  Lease^  I.  3. 

(r)  Bedford  v.  Johoson,  8  Sid.  153. 
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often  determine  the  period  for  which  tte  lease  should  be 
made.  Thni  farming  leases  are  geneiiilly  for  twenty-one  years 
or  threfe  lives,  or  for  some  period  ^f  years  detenakiable  oa 
lires;  and  building  leases  are  generally  for  ninety-Mne  yeais 
afatolnte. 

The  nexi  point  to  be  ooAsidered  in  this  pait  of  anr  aalije<ft  has 
reference  also  to  the  same  object;  namely,  the  certainty  of  Ae 
dnhitioti  of  the  term.  A  lease  for  years  must  have  a  certain  be- 
ginning, and  a  certain  end.  The  commencement,  however,  may 
depiend  upon  a  contingency,  or  condition  precedent ;  or  it  laajr  de- 
pend on  an  event  which  will  probably  happen,  but  whidi  may  be 
uncertain  as  to  the  precise  time  of  its  arriving. 

If  a  term  of  years  be  created  de  fwvo  to  A.,  if  he  so  long  live, 
and  if  he  dies  widiin  the  term  then  over  to  B.  for  the  residue  of 
the  term  which  shall  be  unexpired ;  this  is  a  good  leaae  in  remain- 
der to  begin  in  Jkiuro :  and  it  is  sufficient  that  when  B.  takes 
possession,  the  term  will  be  reduced  into  certainty.  («)  So  any 
number  of  limitations  of  the  same  nature  will  take  effect  as  re- 
mainder ;  and  a  present  interest  in  the  natnre  of  a  term  of  yean 
will  pass  if  the  grantees  are  tn  ctte  /  if  they  are  not  tn  eise^  no  tetate 
of  freehold  is  requisite  to  support  auch  a  remainder,  aUhoagh 
in  its  nature  it  is  contingent,  (v) 

If  a  lease  be  made  for  so  many  years  as  A.  shall  naine,  the  fixing 
of  the  number  of  years  is  a  condition  precedent,  and  no  interest 
will  pass  so  as  to  charge  the  land  till  A.  names  the  period.  <j?) 
80  if  a  term  is  limited  to  commence  on  B's  payhng  a  awn  of  money 
to  the  lessor,  this  is  a  condition  precedent  to  die  lease  taking 
efiect.  (y)  It  is  essential  in  these  cases  that  the  lease  should  be 
reduced  into  certainty  in  the  lifetime  of  the  lessor,  because  after 
his  death  no  interest  can  pass  out  of  him.  If,  therefore,  the  lessor 
leases  for  so  many  years  as  his  executors  shall  name,  this  lease  is 
void,  because  the  executors  cannot  be  in  renan  naiura  till  after 
the  death  of  the  testator.  It  seems  also  to  be  equally  ess^itial 
that  the  grant  should  be  reduced  into  certainty  in  the  lifetime  of 
the  lessee ;  for  his  executors  or  other  personal  representatives 

(u)  Wright  «.  Csrtwright,  I  Burr,  f  eame's  Coat  Rem.  c.  8.  s.  2. 

8S8.    Co.  Lit  45.  b.    3  Leon.  SOO.  flf  (jr)  Plowd.  873.  b.    Co.  Lit  45.  b. 

858.  (^)  Co.  Lit  0.    S  Rtp.  35.  a.    I 

(o)  The  Rector   of  Chedington's  Roll.  Rep.  849. 
case,  1  Rep.  153.  contra.    But  see 
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caniiot  teke  wlmi  iias  not  been  vested  in  the  testator  or  intes- 
tate. («) 

If  A  lease  be  madeio  A.,  B.,  and  C^,  for  their  Ures,  and  a  eeve- 
nant  thai  Ibe  land  ehal!  remain  to  the  assigns  of  the  snrviyor  for 
years;  ibis  is  not  a  Mere  naked  power  of  nominating,  bnl  it  is  a 
good  lease  and  iuterast  in  the  survivor,  (a) 

Inaccurlheies  in  the  limttatien  of  the  time  at  which  a  lease  ought 
to  tomiaence  have  generally  been  remedied  by  the  courts.  It 
has  been  detenaiaed  for  instanoe,  with  respe«4  to  deeds  which  have 
BO<datc^or  a  void  or  impossflale  date,  and  the  term  has  been  limited 
to  eomneneeftom  the  date,  that  the  delivery  of  the  deed  should  be 
considered  as  the^date,  for  the  purpose  of  fixing  the  commencement 
of  the  term.  I^  however,  the  particular  time  seems  to  bean  essen- 
tial part  of  the  agreeaient,  the  court  cannot  supply  the  defect,  and 
the  lease  oenBoqpMntly  must  be  void  for  such  uncertainty.  (6) 
Where  also  a  lease  was  made  to  begin  from  the  feast  of  the 
Virgin  Mary,  without  stating,  in  certainty,  whether  the  Feast  of 
the  Annunciation  or  Purification  was  intended ;  such  an  uncer- 
tainty was  considered  as  incapable  of  remedy,  (c) 

It  was  ruled  in  a  case  (cl)  at  Nbi  Prius,  that  where  Ae  hold- 
ing which  may  be  presumed  to  be  by  parol,  (e)  is  from  Michael- 
mas generally,  the  custom  of  the  county  as  to  whether  new  or  old 
Michaelmas  was  meant  is  admissible  in  evidence.  But  if  such  a 
demise  is  by  deed,  parid  evidence  is  not  admissible.  Therefore,  in 
another  case  in  K.  B.  it  was  decided  that  since  the  alteration  of  the 
Atile,  the  feast  of  St  Michael  generally  means  new  Michaelmas, 
unless  there  is  some  reference  in  the  deed  to  a  prior  holding  from 
Old  Michaelmas ;  and  it  was  further  held  that  no  evidence  was 
admissible  to  shew  the  parties  meant  Old  Michaelmas.  (/) 

'Wliere  leases  have  a  good  date,  and  the  habendum  does  not  spe- 
cify the  time  at  which  the  lease  is  to  commence^  or  the  habendum 
is  from  the  mahing,  or  from  the  sealing  of  the  deed,  or  from  hence- 
forth, these  take  effect  from  the  delivery ;  for  before  delivery  the 
lease  is  no  deed  at  aH ;  and,  therefore,  from  the  making  or  from 

(•)  4  Hep.  155.    Lmey  tr.  Whttnc7,  terbury  v.  Wood,  1  Esp.  N.  P.  C.  197. 

By.  aTS.  a.  (»)  See  1  Phill.  E?.  5S4.    The  re- 

(c)  Clarke  «.  Sydenham,  YeW.  85.  pert  does  not  sUte  the  fac  t 

(D  i^on.l  Mod.  180.                  '  *  (/)  Doed.  Hallv.Benson,  4B.ft A. 

ie)  \  Leon.  S97.    Bsc  Ahr.  Lease,  588.    Doe  d.  Spioer  v.  Lee,  11  Bast. 

1. 1.  SIS. 
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henceforth  relate  to  the  delivery*    In  all  such  cases  the  day  of 
the  delivery  is  taken  inclusively,  (g) 
Formerly  a  doubt  frequently  was  agitated  as  to  the  construe- 

tionof  the  words  ^^frora  the  date"  and  "  from  the  day  of  the  date;" 
the  former  being  considered  inclusive  of  the  day  of  the  date,  and 
the  latter  exclusive:  so  that  where  the  tenant  of  a  particular 
estate,  with  a  leasing  power,  was  expressly  restrained  by  the  na- 
ture of  his  power  from  making  reversionary  leases,  this  trifling 
distinction  was  the  instrument  frequently  of  great  injustice  to  an 
innocent  lessee.    The  whole  difficulty  arose  from  the  different 

'  meanings  attached  to  the  word  ^^  da/e."     When  taken  strictly,  it 

'  means  the  act  of  the  delivery  of  the  deed  :  but  in  common  par- 
lance it  means  the  day  of  the  date.  Those  who  used  the  two 
expressions  evidently  thought  them  synonymous :  but,  by  a  veiy 
precise  and  technical  construction,  leases  from  the  day  of  the 
date  were  held  to  be  reversionary  leases,  because  in  considera- 
tion of  law  a  day  is  an  indivisible  point ;  and  it  is  the  principle  of 
our  law  to  exclude  the  whole  day  of  an  act  done,  or  an  event 
happening,  (h)  But  this  question  has  been  set  at  rest  by  the  case 
of  Pugh  V.  The  Duke  of  Leeds,  (t)  in  which  the  court  determined 
that  ^^  from  the  date"  and  ^*  from  the  dav  of  the  date"  mean  the 
same  thing,  and  are  both  to  be  construed  inclusive  of  the  day  of 
the  date. 

In  the  demise  of  a  reversionary  interest,  if  the  lessor  recites  a 
lease  which  afterwards  appears  to  be  void,  or  a  lease  is  recited  which 
does  not  exist,  and  the  new  lease  is  limited  to  commence  after 

-  the  recited  lease,  this  second  lease  shall  commence  presently, 
because  in  the  judgment  of  law  a  void  limitatron  and  no  limita- 
tion are  all  one.  In  these  cases  the  commencement  being  re- 
ferred to  a  thing  not  in  existence,  cannot  be  governed  by  it ;  and, 
therefore,  it  is  as  if  there  was  no  recital,  which  would  leave 
the  lease  to  begin  presently  as  the  strongest  construction  against 
the  grantor.  (A') 

So  if  the  lessor  misrecite  a  good  lease  in  a  point  which  is  mate- 
rial, such  as  the  date,  the  new  lease  is  held  to  commence  imme- 
diately ;  although,  as  long  as  the  old  lease  continues,  the  second 

(g)  Co.  Lilt  46.  (At)  Bro.  tit  Lease,  08.     Miller  v. 

(ft)  Lester  V.  68rland»15  Yes.  848.  Maiirwmrmg,  Cro.  Car.  999.    Butett 

And  Cook  v.  Darbison,  Cartb.  8S9.  v,  Lewis,  1  Lev.  77.    Dy.  861,  b.  pi. 

(•)  Cowp.  714.  «S. 


Chap.  III.] 


execuUan  of  kmes. 


S61 


can  only  commence  in  computation  of  time,  and  not  in  interest. 
In  caseg,  however,  of  mis-recital,  if  the  reference  to  the  estate  of 
the  first  lessee  is  general  and  not  to  anj  specific  lease,  as  it  is 
recited,  such  a  mis-recital  is  immaterial;  and  the  second  lease  will 
not  commence,  either  in  computation  of  time  or  in  interest,  till  the 
expiration  of  the  former.  (/) 

The  recital  of  a  lease  i»  no  evidence  of  lU  existence;  therefore, 

.  if  the  jury,  on  a  special  verdict,  find  the  indenture  containing  the 

recital,  but  do  not  find  the  lease  which  is  recited,  it  seems  that 

the  court  will  intend  that  there  is  no  such  lease ;  and  the  second 

lease,  if  made  to  commence  after  the  recited  lease,  will  commence 

'immediately,  as  it  would  if  no  prior  lease  had  existed,  (m) 

It  has  been  seen  that  the  commencement  of  a  lease  for  years  in 
point  of  time  may  precede  its  commencement  in  interest  The 
antedating  it,  therefore,  afiects  it  with  no  uncertainty.  Where, 
therefore,  a  lease  was  made  habendum  from  the  Annunciation  last 
past  for  the  term  of  twenty-one  years  next  ensuing  the  date 
hereof,  it  was  held  that  the  lease  commenced  in  computation  of 
time  from  the  Annunciation,  although  it  commenced  in  interest 
only,  from  the  delivery  of  the  indenture,  (n)  So  a  lease  to  hold 
from  a  day  past  for  fifty-years,  thence  next  ensuing,  the  said  term 
to  commence  after  the  surrender,  forfeiture,  or  other  determina- . 
tion  of  an  existing  lease  of  the  same  premises,  was  considered  8uf« 
ficiently  certain  in  its  commencement;  although  in  computation 
of  time  it  commenced  previous  to  its  commencement  in  in- 
terest, (o) 

Where  a  lease  was  made  of  black-acre  for  ten  years,  and  ano- 
ther lease  was  made  of  white-acre  for  twenty  years,  and  afterwards 
a  lease  was  made  of  both  for  forty  years,  habendum  after  the  end  of 
the  said  several  demises  for  ten  years  and  twenty  years:  it  was 
held  the  new  lease  might  have  several  commencements  reddendo 
singula  singulis,  (p) 


(0  Mount  o.  Hodgkin,  Dy.  116.  a. 
Halswell  v.  Aylsworth,  8  Roll.Abr.55. 
Foot  V,  Berkeley,  1  Lev.  834.  1  And. 
3.  Rowe  o.  Huntington,  Vsngb.  73. 
80. 

(m)  Rowe  v.  Hmiting;ton»  Yaugh. 
30.  Palmer's  case,  4  Rep.  74.  Dar- 
cell's  case,  1  Roll.  Abr.  849.  Eime 
r.  Leaves,  iM.  85o- 


(ii)  Moor  V.  Musgraye,  Bridgm.  98. 
Mayn  v.  Beak,  Cro.  Eliz.  515.  Rut- 
ter  V.  Mills,  Cro.  Eliz.  668.  Martin 
o.  Wentworth,  Noy.  1. 

{$)  Enys  o.  Donitbome,  8  Burr. 
1198. 

(p)  Jostice  Windham's  case,  5  Rep. 
7.  Wrotesley  v.  Adams,  Plow.  198. 
Veal  V.  Roberts,  Cro.  Eliz.  199. 
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A  pna€  9oi  coarent  in  1  Hto.  VIII.  mde  a  lease  for  Ihiee 
KfW^  and  afterffardt  made  aootlier  lease  of  tke  same  iaiida  ler 
yean  to  aMtfaor  peiioo,  and  then  made  a  eonoarreat  leaie  t*  a 
AM.  QveeB  EliEabeth  reoitiog  the  feaae  for  three  liven^and 
wS$o  that  two  lives  weie  exfitedy  granted  a  lease  for  fears  after 
the  expiration  of  the  third  life,  or  wheaever  the  lands  should  hy 
mmf  means  «ame  into  the  heads  of  the  €reara.  fiUei  C.  B. 
ADagltt  that  if  aU  the  preceding  leases  had  been  correetiy  reeited^ 
Ae  lessee  ifonld  have  had  bis  election  whether  the  lease  shonU 
<cammence  after  the  «Btate  for  life  or  yearo :  hnt  the  case  was  net 
a^ljiidged.  (9) 

Many  other  cases  might  be  enumerated  z  hat  it  is  nnaeoeasary  to 
atafte  them  at  leqgth  as  they  do  not  establish  any  new  pnaciple* 
The  general  rule  to  he  deduced  from  all  is  to  give  elfect  to  all 
the  wvrds  of  a  deed  ooasistently  with  the  intention  of  the  panDies; 
wth  this  correction,  however^  in  the  grants  of  private  fMsnons 
that  the  graat  shall  he  taken  most  strongly  against  the  grantor.  (r> 

Where  land  is  deused  hy-oopy  for  three  lives,  and  then  a 
lease  ^f  the  freehold  is  made  for  years,  hitbatdum  after  Ae  death, 
forfeitiirGi^  or  other  determination  of  the  copyhold  esiales;  the 
.estate  for  yeaps  does  not  •cooMnenoe  tiU  after  thn  widow's  free- 
bench,  if  she  he  entitled  to  it  by  the  cnataa^  since  ia  efiect  the' 
'finebeach  is  jpart  of  the  copyhold  estate.  <0 

Where<i)  a  lease  had  heea  made  for  sixty  years,  with  a  pro* 
viBO  for  re-entry  if  the  lessee  should  die  within  the  term,  and  then 
a  second  lease  was  made  for  sixty  years,  to  commence  when  tte 
|)ossessioa  should  beoome  vacant  by  4eath,  earrender,  er  other- 
wises it  was  held  that  this  lease  could  net  'GoaiBienoe  open  Ihe 
death  of  the  lessee  within  the  term,  because  the  possession  ^aald 
jDot  hecome  vacant  without  a  j*e-enlry  ;  but  it  wiould  at  all  eveals 
4ake  effect  after  the  ejqpiBation  or  efflaxkm  si*  time,  unless  it  eem* 
menced  before  upon  the  surrender  of  the  former  lease^  or  upon 
the  re-entry  of  the  lessor  after  the  lessee's  death  within  the  term : 
neither  was  (here  any  election  given  to  the  lessee  to  consider  it 
as  commencing  at  one  time  more  than  another. 

i9)  Apnse  e.  H%ye8,  :Haid«  49g.  Bridg.  100. 

(r)  See  The  College  of  Manchsiter        (iQ  <^lsffk  a.  Gsndle,  S.Sid.  166.    1 

49. TmffiBid,a  JLo9.  tUkl.    S  Shoa.  31.  lie?.  SO.^nt not  adfudged. 
£eamaa'b(caae»  6odk  les.   J)gf.26l.        (0  TheBiahiv  of  Bath's  case^S'Rsp. 

b.   in  aaig.     IKewaham  s.  Cucw,  84. 


WImtoCii)  4  toofle,  for  years  was  iMdt  lo  comiaiiee  after  the 
WnwdBr  of  aprior  laas^  Wrn^  C./.  lield  4liat if  Iha  Ussor 
oooepted  a«urrtader  friMb  iira  fi^st  kssee  witbout  giving  notice  to 
the  second,  the  surrender  should  not  be  pr^udicial  to  the  second. 
TIhs,  h6weveiv  is  A  4he  suppebkioH  of  ^Mdlnsioo  between  the 
lesser  and  the  first  le*ee:  but  if  there  is  ao  eoUuaioii  nor  fair 
ejteuse  lur  tfie  eeeend  tosseei's  net  taking  notice  of  the  sucrondei^ 
tt  seCMi  MbsoMtble  Ibat  the  second  lease  ahoald  ooaiaience  from 
4hat  tifae^  aldioiigh  no  foonal  notice  ehould  he  i^ven  bj  the 
lessor* 

B(f  the  Stat.  19  Charles  IL  e.  6.  (x)  it  is  enacted  that  may  per- 
4Mfi  for  whose  life  or  lor  a^f  term  of  jreara  determinable  on  Jm 
Uft^  en  estate  shaU  iiave  been  |p«nted^  eball  remain  beyond  eeas 
or  elsewhere  absent  themselves  in  this  realm,  by  the  qpace  of  seven 
yemes  together,  and  no  saflbnent  or  evident  proof  be  made  of  the 
lives-of  inch  persons  in  any  action  ^eaMnenoed  An  the  recovery  of 
ouch  tenemento  demised  hiy  ffie  lesser  or  reversioner,  the  person  or 
f^ttraons  <en  whose  life  or  lives  such  estate  depends  shall  he  ao- 
^eoilnted  natdndfy  liead.    A  power  is  given  to  challenge  jurors 
<upon  theexeaptidn  that  the  greateetpart  of  their  real  estate  isheU 
4>y  lease  <ir  copy  for  Bum.    And  a  proviso  is  added,  that  if  after 
tevictien  the  person  on  whose  life  the  estsite  ^depended  should 
fetttrti  from  b^oofd  sea,  or  shonM  be  proved  tohelivii^  the 
^  ienaats  may  re-enler  and  hold  the  lands  for  their  former  estate, 
and  may  recover  for  damages  against  the  persons  wiio  received 
the  profits  since  Hie  eviction  the  full  profits  wi  A  lawful  interest, 
fimn  the  time  they  were  owted|4Mi  well  in  the  case  where  the  pei^ 
.sens  on  whose  lives  the  estate  d^fieaded  shall  be-dead  at  the  time 
<if  bringing  the  aelion  as  if  eueh;persons  had  been  liviiig. 

In  Doe  d.  Geosge  i^.  Jesson(y)  it  was  Jbeld  that  the  preaunqp- 
tion  af  the  duration  of  life<of  such  persons  ended  at  the  mqitration 
4>f  seven  years  fipom  the  last  time  they  were  kndwn  to  be  living.; 
'and  in  a  later  case  <x)  the  foot  of  a  tenant  fiir  life  not  <havii|giieen 
eeen  or  heard  offer  fourteen  ysears  by  a  person  residing  near  the 
^iBtete^  though  not  a  member  oi  the  femily,  was  considered  jnima 
fiuie  ovidence  of  his  death.    In  a  case  ia)  before  liosd  ilolt,  he 

(«)  Qumey  v.  Smt,  8  Iicon.  95.  sod  A.  48S. 

(4r)  Irish  Stutate,  7  Wm.  III.  c.  S.  (a)  Holman  v.  Extoii»  Csrth.  246. 

(y)  e  Bsst.  85.  1  Tin.  Abr.  1 12. 

fx)  Dos  4.  Lloyd  v.  Osskin,  4  B. 
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ruled  at  Nisi  Prim  ihA  whei'e  a  ledse  Was  nmde  in 'reversion,  to 

^  <       •        »        • 

eommence  after  the  deaths  of  lessees  in  possession  for  a  similar 
term,  if  they  so  long  lived,  the  lessees  in  reversion  were  rever-* 
sioners  within  the  statutes. 

In  a  very  late  case  (b)  where  it  appeared  that  a  lessee  for  yeiars, 
'determinable  on  lives,  had   paid  an    advanced   rent  during  a 
dispute  whether  the  last  cestui  que  vie^  who  had  been  absent  for 
many  years  from  the  kingdom,  was  alive,  the  Court  of  Chantry 
granted  a  commission  to  examine  witnesses  to  prove  that  the 
cestui  que  vie  was  still  living,  upon  the  terms  of  the  lessee  (the 
plaintiff)  paying  into  court  the  arrears  and  accruing  payments  of 
the  advanced  rent  which  he  bad  been  accustomed  to  pay.    This 
case,  the  Lord  Chancellor  observed,  presented  the  peculiarity  that 
at  a  particular  period,  when  the  parties  differed  on  the  iact, 
whether  the  cestui  que  vie  was  living  or  dead,  they  came  to  an 
agreement  by  which  the  rent  was  raised  from  twenty  shillings  to 
twenty  guineas ;  and  at  a  subsequent  period  from  twenty  guineas 
to  forty-two  pounds.     If  the  cestui  que  was  alive,  in  justice  the 
estate  ought  to  have  been  held  at  the  rent  reserved :  but  a  diffi* 
culty  in  recovering  the  amount  paid  beyond  that  rent  would  be 
created  by  the  dispute  whether  he  was  living,  and  it  seemed' fair 
that  the  plaintiff  should  continue  to  pay  the  42/.  which  he  had 
been  accustomed  to  pay  without  prejudice  to  the  question  whether 
he  should  be  relieved  against  so  much  of  the  payment  as  was 
additional  to  the  rent  reserved. 

By  the  stat.  6  Ann.  c.  18.  (c).  it  is  provided,  that  any  person 
having  any  claim  or  demand  in  remainder,  reversion,  or  expect- 
ancy to  any  estate  after  the  death  of  any  person  within  age  mar- 
ried woman  or  other  person  whatsoever,  on  affidavit  made  in  the 
Court  of  Chancery,  that  he  hath  cause  to  believe  that  such  minor 
married  woman  or  other  person  is  dead,  and  that  the  death  is  con- 
cealed by  the  guardian,  husband,  or  other  person,  may  once  a 
year  move  the  lord  chancellor  to  order  (who  is  authorised  and 
required  to  order)  the  guardian,  trustee,  or  other  person  conceal- 
ing, or  suspected  of  concealing  (the  death  of)  such  person,  at  such 
time  and  place  as  the  court  shall  direct,  to  shew  to  such  person  or 
persons,  not  exceeding  two,  as  shall  be  named  in  such  order  by 
the  party  prosecuting  it,  such  minor  married  woman  or  other  per- 
son aforesaid.    In  case  of  neglect,  the  court  may  order  the  person 

(h)  Brown  V.  Petre,  t  Swanst.  935.  (c)  Qu.  Iridi  Statcite. 
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to  be  produced  to  the  court,  or  to  commuiioners,  two  of  whom 
shall  be  named  by  the  penon  prosecuting  the  order ;  and  in  case 
of  non*production,  the  minor  married  woman,  or  other  person  so 
concealed,  shall  be  taken  to  be  dead ;  and  it  shall  be  lawful  for  the 
person  entitled  in  remainder,  &c.  to  enter.  Provision  is  also 
made  for  producing  persons  beyond  seas  to  others  appointed  for 
that  purpose ;  and  for  re-entry  and  recovering  the  intermediate 
profits  in  case  of  the  person  on  whose  life  the  estate  is  holden  after* 
wards  appearing.  If  the  person  required  to  produce  the  other 
make  it  appear  that  he  has  used  his  best  endeavours  to  do  so, 
and  that  he  cannot  compel  the  party  to  appear,  and  that  such  party 
is  living,  he  may  continue  in  possession.  Upon  this  statute  Sir 
W.  D.  Evans  observes,  that  it  does  not  appear  to  have  ever  been 
acted  upon ;  and  that  in  general  a  bill  of  discovery  is  a  more  con« 
venient  remedy.  Ex  parte  Grant  (d)  appears  to  be  a  solitary  ex- 
ception to  Sir  W.  D.  Evans's  observation,  in  which  the  lord 
chancellor  made  an  order  according  to  the  statute. 


A  lease  for  years  or  for  life  may  become  void  upon  any  coUa-, 
teral  condition  or  contingency  which  the  parties  may  agree  upon*. 
To  the  case  of  terms  for  years  this  uncertainty  of  their  probable 
duration  is  not  inconsistent  with  their  nature,  if  in  other  respects 
during  their  existence  they  may  be  considered  as  independent 
estates  for  years.  An  uncertainty  of  this  kind  is  contained  in  the 
word  term  as  distinguished  from  a  fixed  period  of  years.  There- 
fore the  commencement  of  a  lease,  limited  to  commence  after  the 
expiration  of  a  former  lease,  may  be  accelerated  by  the  surrender, 
forfeiture,  or  extinguishment,  of  the  interest  of  a  prior  lessee,  (e) 

A  lease  for  life  may  be  made  determinable  upon  any  collateral, 
event.  So  a  lease  for  years  may  be  made  determinable  even  upon 
lives,  although  a  lease  for  years  in  terms  cannot  be  made  for  so 
many  years  as  any  person  shall  live.  The  reason  is,  that  in  the 
latter  case  it  cannot  be  distinguished  from  an  estate  for  life  :  but 
in  the  former  the  lives  are-coUateral  to  the  estate  for  years ;  and  in 
the  mean  time  the  lease  is  for  an  absolute  term  to  all  intents  and 
purposes.  (/) 
•  If  a  lease  be  made  for  years  if  C.  so  long  live,  and  C.  is  dead 

9 

(i)  a  Yes.  51 S.  (f)  Co.  Litt  45.  b.    1  Roll.  Abr. 

((b)  Wroteriey  9.  Adams,  Dy.  177.  b.     S4a.    1  Brownl.  1S5. 
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«l  Iha  time^t  tlua  m  »  lease  for  ee  many  years  alisdiUe^  us  the 
ilrongeal  coaitrncticm  qgainat  the  graaton  (g)  But  wfaete  (h)  a 
deniiee  vas  Made  for  IvenlyHHie  years  la  A.  aad  B.,  aod  if  they 
should  dia  withiii  the  tera^  then  to  D.  in  the  seine  manner  and 
fvm  as  to  A.  and  B*^  D.'s  tena  was  hekl  to  be  detemiaed  by 
tha  death  itfD. 

« 

Where  a  tern  for  years  is  made  to  two  persons^  if  they  so  long 
liMy  or  to  ene  for  years  delerminable  on  di^  life  of  two  or  moi^ 
otters,  the  life  of  the  sunriror  is  not  implied }  and  therefei^,  if  the 
lease  be  intended  to  extend  to  tfie  life  of  the  snrviwor,  it  must  ho 
so  eqwessed.  The  law,  as  hap  been  already  mentioned,  makes 
the  life  j>f  the  survif  or  a  parcel  of  the  estate  in  freehold  leaaes, 
and  therefore  the  mention  of  the  life  of  the  surrivor  is  superfluous : 
bnt  as  estate  for  years  determinable  on  lives  is  merely  a  cout 
ditioaal  estate,  to  which  tl^  law  attaches  no  incidents  distinct  from 
other  estates  for  years.  The  condition,  therefore,  paitafces  of  the 
nature  of  all  collateral  eenditions,  and  cannot  hare  an  implied  as 
well  as  express  meaning.  The  express  meaning  in  this  case  is 
that  all  the  cesUds  que  vies  should  be  living  during  the  continuance 
of  the  lease;  and  although  in  common  language  the  life  of  the 
survivor  is  implied,  Hie  law  construes  that  to  be  a  severance  of 
the  entirety  of  the  condition.  So  in  freehold  leases,  a  condition 
that  a  lease  for  life  shall  continue  as  long  as  A.  and  B.  dwell  in 
Norfolk,  or  are  justices  of  the  peace,  being  merely  collateral,  the 
Aiiure  of  one  living  in  Norfolk,  or  continuing  a  justice  of  the 
peace,  will  in  the  same  way  put  an  end  to  the  lease.  (0 

If,  however,  one  joint-tenant  lease  bis  share  for  years,  if  he  and 
his  companion  so  long  live,  the  circumstance  of  the  joint-tenancy 
will  support  the  condition ;  and  the  lease  will  not  determine  on  the 
death  of  one,  because  these  words  are  no  more  than  the  law 
would  have  implied  if  they  had  not  been  expressed.  But  if  the 
lessor's  companion  surrenders  his  part,  or  they  make  partition,4hen 
the  lease  will  stand  singly  on  the  life  of  the  grantor ;  because  the 
interest  which  was  given  them  and  their  lessees  in  the  life  of  each 
other  is  gone  by  the  severance ;  and  the  condition  is  not  satisfied 
by  the  death  of  the  other  joint«tenant  in  the  life  of  the  lessor, 


(g)  Jeakiiis*s  Cent  SOS.  S8>   Daniel  o.  Wsddiagton,  Cr9f  J#c. 

(h)  Henning  v.  Blake,  S  And.  17.  S7S.    Bailes  v.  Wesman,  1  Yentr.  74. 

(0  Brudendrscase,  5  Rep.  9.  Plow.  Wtikinson's  cast y  Hell.  76. 
49S.  a.  Hughss  v.  Crowlher,  IS  Rep. 
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becMifie  the  kw  never  iaq>lie8  wmf  tbiag  to  tke  prefudice  of  the 
ie«ee.(A) 

So  wiiere(/>  a  lease  was  made  fot  yeaie^  if  A.,  his  wife,  or 
aoy  of  their  iesae  should  so  long  life^  the  use  ef  the  dlsiuncthre 
^^  or"  distiagttisbed  it  from  the  o&er  cases:  but  it  was  admttled, 
tfai^  if  the  words  had  been,  if  A.  and  bis  wife  and  their  issue 
ehould  so  long  live,  all  their  lives  jointly  would  have  been  a 
OBMaeure  of  the  estate;  aad  by  the  death  of  one  it  would  have 
been  determined. 

Where  (ai)  there  was  an  habendum  limiting  an  estate  to  fwo 
joiatly  fer  a  eertaio  number  of  years,  a  proviso  that  the  term 
eboaid  cease,  if  the  lessees  died  within  it,  was  likewise  held  to 
adasit  of  a  greater  latitude  of  construction.  The  lease  at  first 
faeiilg  general  atpd  absolnte,  was  supposed  to  give  them  a  joint 
tenancy  in  the  term  ;  and  then  the  proviso  which,  came  after, 
though  it  was  held  to  prevent  the  term  from  going  to  the  exe- 
cutors of  the  survivor,  did  not  terminate  the  lease  before  the 
death  of  both. 

Wheae  (»)  a  lease  was  made  fer  years,  if  the  lessee  so  long 
lived  and  continued  ia  the  lessor's  service ;  it  was  held  that  the 
lease  did  not  determine  by  the  death  of  the  lessee  within  the 
term,  because  the  act  of  Gh>d  rendered  it  impossible  that  (he 
l»Nee  should  serve  any  longer.  The  court  indeed  were  not 
unanimous:  but  the  case  has  been  recently  mentioned  wiAout 
disapprobation  by  Lord  EUenborough,  C.J.  (o)  So  where (f) 
a  lease  was  made  to  a  feme  widow  for  a  term  of  years,  $i  tamdiu 
vijDerit  vidita  el  inkabUarei  super  prasmiua;  aad  she  died  within 
the  term,  without  having  married  again ;  the  term  was  held  not  to 
have  determined,  because  the  condition  was  become  impossible 
by  the  act  of  God  as  it  seems;  for  if  it  had  been  a  limitation  for 
years  st  tamdiu  vixerit  vtdtMi,  there  the  estate  would  have  deter- 
mined on  her  death ;  because  it  might  be  intended  that  it  was  a 
provision  for  her  life,  subject  only  to  a  previous  determination  in 
case  she  married :  but  here  the  latter  daase  that  she  should  dwell 
on  the  premises  excluded  the  supposition  that  the  lease  waa  made 
for  her  jointure  only. 

(ft)  Daaiell  v.  Waddin^n,  Cro.  (n)  Wrenford  v.  Oylss,  Cro.  Klif • 

Jte.  378.   Hsrbin  v.  Loby,  Noy.  157.  643. 

8seShflph.T.110.«S8lra.  (•)  See  6  Bsst  534. 

(0  BsldwiD  o.  Cook,  Moor,  SSS.  (f }  Sawyer  v.  Hsrdy,  Heer.  4M. 

(»)Dy.S7. 
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In  the  case  of  Doe  d.  Bromfield  v.  Snith,  (q)  which  hss  been 
already  mentioned  under  the  head  *^  agreements/'  Mary  Bromfield 
agreed  to  let  her  house  to  B.  during  her  life,  sopposing  it  to  be 
occupied  by  B.|  or  a  tenant  agreeable  to  A.  B.  occupied  dqring 
bis  life ;  and  the  question  was  whether  any  interest  survived  to  his 
executor,  against  whom  an  ejectment  was  brought,  so  as  to  en* 
title  her  to  a  notice  to  quit.  The  court  having  determined  the  in« 
strument  to  be  an  agreement,  and  not  a  lease, — Lord  Ellen- 
borough,  C.  J.  said  '^  The  first  material  words  are,  that  the  agree- 
is  to  continue  ^  during  myJife.'  The  term  therefore  could  in 
no  event  exceed  Mrs.  Bromfield's  life*  Then  it  goes  on  ^  sup- 
posing It  to  be  occupied  by  himself,  or  a  tenant  agreeable  to  me,* 
those  I  consider  as  words  of  condition  requiring  B.  either  per-* 
sonally  to  occupy  the  premises,  or  that  he  should  occupy  them  by 
some  other  tenant  agreeable  to  her ;  still  regarding  it  however  as 
in  effect  the  occupation  of  B.  himself.  His  interest  therefore' 
ended  with  his  life ;  and  as  he  continued  in  possession  to  the  last' 
upon  the  terms  of  the  agreement,  we  cannot  refer  his  possession* 
to  any  other  title,  and  consequently  the  ejectment  was  well  brought 
upon  his  death,  without  giving  his  executor  notice  to  quit.  If 
any  interest  had  survived  to  her,  the  case  would  have  been  open 
to  another  consideration :  but  no  interest  vested  in  her.*'  The  rest  • 
of  the  court  were  of  the  same  opinion.  But  Le  Blanc  J.  seemed* 
to  attach  some  weight  to  the  circumstance,  that  the  agreement  wa^ 
only  to  let  to  B.  without  saying  his  executors.  The  learned  > 
judge  perhaps  did  not  recollect,  that  the  agreement  was  to  grant 
a  freehold  lease;  in  which  case  it  would  not  naturally  occur  how-' 
the  interest  would  be  disposed  of  after  B.'s  death,  if  any  such 
interest  should  survive;  But  supposing  that  the  lease  was  a 
chattel  lease  for  argument's  sake,  the  clause  as  to  personal  occupa- 
tion would  undoubtedly  have  appeared  to  be  repugnant:  but 
whatever  difference  such  a  circumstance  would  have  made,  if 
the  word  ^^  executors"  had  been  used,  perhaps  it  is  carrying  the 
doctrine  too  far  in  the  case  of  mere  agreements  to  infer  any  thing  • 
from  its  omission,  when  such  words  as  heirs,  executors,  adminis* 
trators,  and  assigns,  are  so  universally  considered  as  included  in 
the  grantee's  own  person,  (r)  if  from  other  circumstances  the 
grant  is  considered  extensive  enough  to  carry  an  interest  trans*' 

(«)  6  East  5S0.  968. 264.  But  see  Williams  v.  Cheney, 

(r)Se«  Weathenll  v.  Geering,  IS     STes.iO.  ' 

Yes.  504.  Church  v..BrowD,  IS  Yes. 
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mianble  to  representatives.    Sir  W.  D.  Evans  observes,  that  this 
position  of  the  learned  judge  cannot  be  aeceded  to  without  very 
serious  and  extensive  consequences :  for  that  it  is  perfectly  un-* 
usual  in  executory  ag;reenients,  especially  where  they  are  made,  as . 
is  commonly  the  case,  without  professional  assistance,  to  mention 
Ae  words,  the  omission  of  which  was  supposed  by  Mr.  J,  Le  Blano 
to  limit  the  extent  of  the  interest  demised.     And,  even  in  con- 
tracts for  the  purchase  of  an  estate  of  Inheritance,  it  is  very  sel- 
dom that  the  intention  of  conveying  the  property  to  the  purchaser 
and  bis  heirs  is  particularly  expressed.    The  insertion  moreover 
of  the  words  ^^  executors  and  administrators,"  even  in  perfect 
instruments  of  assurance,  is  very  seldom  requisite  jn  respect  of 
their  legal  operation,  however  customary  as  matter  of  technical 
form.  '  In  the  case  of  an  actual  demise  to  W.S.  for  the  life  of 
A.B.  with  no  particular  circumstances  to  indicate  an  intention 
Ibat  it  should  determine  upon  the  death  of  W.  S.,  it  is  perfectly 
clear  that  the  executors  would  be  entitled  to  hold,  and  by  the 
statute  of  frauds  be  substituted  in  the  plaqe  of  general  occupants ; 
and  it  is  repugnant  to  suppose  that  the  construction  of  a  pre- 
paratory agreement  should  be  affected  by  the  non-insertion  of 
terms,  the  omission  of  which  would  not  vary  the  effect  of  a  more 
perfect  assurance.   It.may  also  be  observed  that  the  reasoning  of 
Lord  EUenborough,  as  reported,  should  be  viewed  with  some 
caution  in  conformity  to  the  very  important  observations  of  Sir 
W.  D.  Evans  given  in  a  former  page.    ^^  His  interest,  (i.e.  B.'s 
interest)  therefore,"  observed  his  lordship,  ^^  ended  with  his  life  ; 
and  as  he  continued  in  possession  to  the  last  upon  the  terms  of 
the  agreement,  we  cannot  refer  his  possession  to  any  other  title." 
These  words  seem  to  convey  the  notion,  that  the  accidental  circum- 
stance of  the  tenants  continuing  in  possession,  according  to  the  sense 
of  the  words  of  the  agreement,  should  have  a  retrospective  opera- 
tion in  interpreting  the  meaning  of  the  parties  at  the  time  of  enter- 
ing into  the  agreement;  which  seems  clearly  to  militate  against 
every  sound  rule  of  interpreting  the  intention  of  agreements. 

Although  care  must  be  taken  that  the  limitation  of  a  lease  for 
years  shall  not  amount  to  a  lease  at  will  only ;  yet  there  is  no 
objection  to  a  proviso  that  after  a  certain  period  of  years  the 
lessor  or  lessee,  or  both,  may  have  the  option  of  determining  the 
lease  before  the  whole  period  originally  fixed  has  elapsed.  Leases 
accordingly  are  frequently  made  for  81  years  determinable  at  the 

2b 
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option  of  the  parties  at  the  end  of  seven,  fourteen,  or  any  otber  inter- 
val  of  years,  (s)  Reasonable  notice  must  be  given  before  the  expira- 
tion of  each  period  of  the  intention  to  determine  the  tenancy.  (<) 

If  there  is  no  provision  to  determine  the  lease  at  the  will  of 
either  party,  and  the  lease  is  in  the  alternative  for  seven,  four- 
teen, or  twenty-one  years,  the  lessee  may  take  the  term  which  is 
most  beneficial  to  himself,  and  the  lessee  alone  has  the  option  of 
determining  the  lease  at  the  end  of  these  periods,  (ti) 

In  some  cases  six  months*  notice  is  specifically  stipulated  for : 
but  where  (x)  a  lease  was  made  for  seven  years,  with  a  proviso 
that  the  lesstee  might  determine  the  term  at  the  end  of  the  first 
three  or  five  years,  giving  six  months'  notice ;  and  that  afler  tiie 
expiration  of  such  notice  upon  payment  of  all  rents  and  duties  to 
be  paid  by  the  lessee  and  performance  of  all  covenants  the  lease 
should  be  void  ;  it  was  held  that  mere  notice  Was  not  sufiicient, 
but  that  the  performance  of  the  covenants  in  the  lease  was  a 
condition  precedent  to  the  determination  of  the  lease. 

In  a  late  case,  (jf)  in  the  lease  of  coal-mines  which  reserved 
a  royalty  rent  for  every  ton  of  coals  raised,  and  contained  a 
proviso,  that  the  lease  should  be  void  to  all  intents  and  purposesi 
if  the  tenant  should  cease  working  at  any  time  for  two  years ;  aAer 
the  working  had  ceased  more  than  two  years,  the  lessor  received 
rent,  and  then  brought  ejectment ;  it  was  held  tUtt  a  tenancy 
from  year  to  year  was  not  created,  because  the  court  said  the 
cesser  to  work  was  a  wrongful  act ;  and  therefore,  although  ihe 
proviso  was  in  terms  absolute  and  unqualified,  to  permit  this 
construction  on  the  part  of  the  tenant  would  be  to  give  him  the 
advantage  of  his  own  wrong  The  lease  was  therefore  considered 
as  voidable  only  at  the  option  of  the  lessor,  and  consequently 
that  the  lessor  might  avoid  the  lease  upon  any  cesser  to  work  com- 
mencing two  years  before  the  day  of  the  demise  in  the  ejectment 


VIT.  The  term  ^^  reservation*'  in  leases  is  usually  applied  to  thq 
mode  in  which  some  right,  privilege,  or  benefit,  is  secured  to  the 

(«)  Ferguson  v.  Cornish,  2  Burr.  399.    Doe  d.  Webb  v.  Dixon,  9  Bast 

1032.  See  3  T.  R.  463.  15/  Price  v.  Dyer,  17  Ves.  356. 

(0  Goodright  d.  Hall  v.  R  ichardson,  (jr)  Porter  v.  8he|rfierd,  6  T.  R.  (ISA 

3  T.  R.  463.  ( jf)  Doe  d.  Bryaa  v.  Baacks,  4  B. 

(tf)  Dsnn  V.  Spurrier,  3  B.  and  P.  and  A.  401. 
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lessor,  whicb  had  no  separate  existence  before  the  making  of  the 
lease.  Thus  easements  and  other  incorporeal  rights,  being  merely 
manifestations  of  possessory  right,  have  no  more  a  separate  exist- 
ence from  the  possession  than  personal  rights  have  independently 
of  the  enjoyment  of  personal  liberty.  If  the  lessor  therefore 
diooses  to  retain  to  himself  any  right  of  way,  or  other  privilege 
afi^cting  the  complete  possession  of  the  land  demised,  it  is  called 
a  reservation.  It  is  perfectly  competent  for  him  to  do  so ;  and 
the  same  rules  will  apply  to  such  reservations,  as  to  grants  of 
similar  easements  over  land  not  comprised  in  the  lease. 

Reservations,  however,  between  landlord  and  tenant  usuaUy 
signify  a  stipulation  for  the  render  of  rent,  or  other  services  to 
the  landlord  as  a  compensation  for  the  enjoyment  of  the  land 
demised.  There  are  two  kinds  of  reservations  which  are  thus 
made  on  leases,  rents,  and  beriots,  both  of  which  are  called 
services ;  because  they  are  in  lieu  of  corporeal  services,  which  inf 
ancieot  times  was  the  only  mode  of  remunerating  the  landlord. 

Rent  service,  observes  Littleton,  (z)  is  where  tenant  holds  of  his 
lord  by  ibalty  and  certain  rent ;  or  by  homage,  fealty,  and  certain 
refit ;  or  by  other  services  and  certain  rent :  so  that  the  essential 
property  of  rent  service  is,  that  it  should  be  certain  both  in 
quantity  and  times  of  payment.  It  is  the  nature  however  of 
heriot  service  to  be  uncertain  both  in  value  and  the  time  of 
payment.  A  heriot  has  been  described  nearly  in  the  same 
words,  both  by  Bracton  (a)  and  Pleta ;  (b)  viz.  ubi  (enens  liber 
^serous  in  morte  snd  respicit  dominum  suum  de  quo  tenuerit 
de  meliori  averio  sua  vel  de  secundo  meliori  averio  sua  secundum 
consuetudinem  locorum^  quce  quidem  prcestaiio  magis  JU  de  graiid 
quam  de  Jure  et  qua:  hcerediiaiem  non  contingiL  Which  descrip- 
tion plainly  points  at  the  two  species  of  heriots ;  namely,  heriot 
service  which  the  fVee  tenant  paid,  and  heriot  custom  paid 
by  copyholders  whose  tenure  is  derived  from  villeoage.  The 
expression  <^  qum  hcerediiaiem  non  contingit*^  relates  merely 
to  the  distinction  between  such  services  and  reliefs,  and  other 
incidents  implied  by  the  feudal  law  in  cases  of  descent,  as  an 
acknowledgment  of  superiority.  Heriot  service  therefore^  in  its 
more  common  senie^  is  a  service*  incident  to  ancient  tenure  opoa 
a.fr&Dt  in  fee  aimi^  created  before  the  atatote  of  pna  emphnrti : 

(c)  £itt  t.  S18.  (»  Fleta.  lib.  1  c  18. 

(«)  Bract  lib.  S.  fo|.  86.  tu 
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but  it  may  be  reserved  likewise  on  a  lease  for  lives  or  years,  or 
for  years  determinable  on  lives.  In  all  respects,  except  its  uncer- 
tainty, a  heriot  is  of  the  nature  of  other  services. 

Rendering,  reserving,  yielding,  and  paying,  are  said  to  be  the 
most  appropriate  words  of  reservation :  but  any  words  clearly 
shewing  the  intention  of  the  parties  are  suflScient  for  that  purpose. 
Where  (c)  a  lessee  therefore  covenanted  to  pay  a  certain  sum 
per  annum^  it  was  held  a  good,  reservation  of  rent :  but  where 
there  was  a  reservation  of  rent,  and  the  lessee  further  covenanted 
to  pay  two  capons,  the  latter  payment  was  considered  only  in 
covenant,  because  the  intention  appeared  to  be  to  keep  it  distinct 
from  the  payment  of  rent,  {d) 

At  the  common  law  no  rent  could  be  reserved  on  a  bargain  and 
"  sale  of  land,  because  nothing  passed  but  an  use;  and  no  rent 
could  issue  out  of  a  use :  but  now,  by  the  express  saving  of  the 
statute  of  uses,  a  rent  may  be  so  reserved,  (e) 

Since  it  is  the  essential  property  of  rent  to  be  certain,  the 
quantity  of  the  rent  must  be  mentioned ;  or  it  must  be  so  reserved 
that,  by  reference  to  something  else,  it  may  be  reduced  to  cer- 
tainty. Under  this  head  various  cases  have  occurred  on  the 
interpretation  of  different  instruments,  which  it  is  not  necessary 
to  state  at  length,  as  they  establish  no  new  principle^  but  depend 
on  their  own  circumstances  :  {f)  but  it  should  be  recollected  that 
no  evidence  is  admissible  to  prove  any  additional  rent  payable 
beyond  that  expressed  in  the  lease  or  written  agreement,  any 
more  than  for  the  purpose  of  varying  the  quantity  of  the  estate, 
or  with  respect  to  collateral  matters  of  which  nothing  has  been 
said,  {g)  So  also  if  there  be  any  subsequent  agreement  for  the 
abatement  of  the  rent  of  lands,  it  is  within  the  statute  of  frauds, 
and  must  consequently  be  in  writing,  and  signed  as  directed  by 
that  act.  (A)  If  the  lease  is  under  seal,  the  writing  making  the 
abatement  must  likewise  be  by  deed ;  because  it  operates  as  the 
release  of  an  instrument  under  seal. 

(c)  Harrington  ».  V^^'yse,  Moor.  459.  595. 

Vin.  Abr.  Rescrv.  I.  pi.  5.  Anon.   12  (/)  Coker  t,  Guy,  2  Bos.  and  Pul. 

Mod.7S.   Dennis  v.Henning,Ow.  151.  565.    Gerrord  v.  Clifton,  7  T.  R.  676. 

Alhowe  V,  Heming,  I  Roll.  Rep.  80.  Clifton  r.  Walmsley,  5  T.  R.  564. 

{ih  Drake  v,    Munday,    Cro.    Car.  Birch  v.  Stephenson,  3  Taunt.  469.  - 

207.  7t.  ig)  Preston  v.  Merceau,  2  Bl.  1249. 

{e)  VVykes  v.  Tyllerd,    Cro.   Eliz.  (h)  1  Scho.  and  Lefr.  306. 
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Where  several  things  are  comprised  in  one  lease,  the  reserva- 
tion may  be  either  entire  or  several :  in  the  latter  case  each  parcel 
will  be  liable  only  to  its  own  rent,  (t)  But  no  difference  of 
tenure,  by  which  several  lands  comprised  in  the  same  lease  are 
held,  will  create  a  severance  of  the  rent ;  therefore  where  (k) 
freehold  and  copyhold  lands  were  let  at  an  entire  reservation,  it 
was  held  that  the  rent  issued  out  of  the  entire  land,  copyhold 
and  freehold. 

At  the  present  day  the  rent  is  usually  reserved  in  money  :  and 
even  where  a  corn  rent  is  reserved,  it  must  be  understood  to  mean 
not  a  payment  in  kind,  but  the  value  of  the  corn  at  the  market 
price  at  the  time  limited  for  payment.  (I) 

In  the  case  of  leases  of  mines  it  is  not  unusual  to  reserve  as 
rent  a  certain  share  of  the  produce  of  the  mine  when  raised ;  (m) 
that  is,  not  a  portion  of  the  ore  or  mineral  in  its  natural  state,  for 
that  might  operate  as  an  exception,  but  of  the  produce  of  the 
mine,  after  it  has  undergone  the  operation  of  smelting,  or  any 
other  process  of  separating  the  pure  ore  from  the  different  sub- 
stances with  which  it  is  combined  in  its  natural  state,  (n)  The 
distinction' may  appear  immaterial:  but  in  a  collateral  point  of 
view,  namely,  its  rateability  to  the  relief  of  the  poor,  in  the  hands 
of  the  landlord,  it  -  is  of  considerable  importance.  Rent  is  not 
rateable,  because  the  stat.  43  Eliz.  affects  the  occupiers  of  land 
only :  and,  therefore,  if  the  actual  occupier  be  rated,  to  subject 
Ihe  rent  to  the  rate  would  be  a  double  rate  upon  the  same  land. 

The  statute  32  Hen.  VIII.  c.  28.  and  the  restrictive  statutes  of 
Bliz.  relating  to  ecclesiastical  persons,  and  in  conformity  to  these 
the  usual  powers  under  private^  settlements,  require  that  what  is 
called  the  accustomed  rent  should  be  reserved,  or  grants  made 
under  such  statutes  or  power?.  The  statute  of  32  Hen.  VIII. 
is  express  that  a  rent  must  be  reserved  :  and,  moreover,  that  the 
rent  reserved  must  be  the  same  or  more  in  quantity  than  has  been 
reserved  within  the  twenty  years  next  before  the  making  of  the 
lease. 

With  respect  to  ecclesiastical  persons,  the  course  of  leasing 
under  the  statutes  having  been  usually  of  long  standing,  little 

(0  Tanfield  v.  Rogers,  Cro.  Eliz.         (D  4  Leon.  46.pl.  1S9. 
341.  (m)  Campbell  V.  Leach,  Ambl.  740. 

(Ar)  Collins  r.  Harding^  Cro.  Eliz.         (»)  Rex  v.  The  Earl  of  Pomfret;  5 

SOS.  6S?.  M.  and  S.  139. 
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£lBculty  ean  arise :  if  there  has  bees  an  unhiterrapted  Mriei  of 
leases  according  to  the  provisions  of  Ibose  statutes,  the  ancient 
rent  can  never  be  less  than  the  rent  reserved  upon  tjie  first  of 
such  leases  made  after  their  enactment,  this  being  fix^d  as  the 
measure  immediately  after  the  passing  of  the  act»  If  the  rent  on 
any  new  lease  is  increased,  it  will  likewise  follow  thai  it  can 
never  be  diminished  upon  any  subsequent  lease  made  by  virtue  of 
the  statute,  (o) 

'  Where  luids  have  been  recently  entailed,  er  where  husbands  are 
seised  of  estates  of  inheritance  in  right  of  their  wives,  the  construc- 
tion of  the  words  of  the  statute  ddes  not  appear  to  be  so  obvious* 
Where  for  instance,  previous  to  making  the  lease,  several  rents, 
some  greater  and  some  less,  have  been  reserved  during  the  twenty 
years,  previous  to  making  the  lease,  whether  the  first  or  the  last 
rent  dmuld  be  considered  the  accustomed  rent  has  admitted  of 
some  diflference  of  opinion :  and  the  same  difficulty  arises  under 
powers  which  are  modelled  according  to  the  statute.  Lord 
Hale  (p)  and  Lord  Holt  (q)  were  of  opinion,  that  if  various  rents 
had  been  reserved  during  the  twenty  years  previous  to  the  lease, 
the  last  should  be  considered  the  accustomed  rent,  because  the 
intention  was  that  the  land  should  not  be  in  a  worse  condition  than 
at  the  time  of  making  the  lease  or  settlement.  In  Orby  v.  Lord 
Mohun  (r)  Lord  Cowper,  then  lord  chancellor,  and  Trevor,  C.J. 
made  a  doubt  of  this  construction  of  the  words  ^^  ancient  and  ac- 
cu^nmUe  rent."  Their  construction  seems  to  turn  upon  the 
priority  of  the  rent,  so  that  if  the  land  had  been  leased  two  or 
three  times  within  twenty  years,  and  various  sums  had  been  re* 
served,  the  first  rent  ought  to  be  the  measure  of  the  rent  to  be 
reserved.  It  appears,,  however,  that  Lord  Cowper  thought  it 
probable  that  the  first  rent  would  be  the  greatest :  for  he  said 
that  the  two  last  might  have  been  reserved  by  a  tenant  in  fee,  who 
is  not  obliged  to  reserve  the  ancient  or  any  other  rent ;  so  that  if 
it  happens  that  the  first  rent  is  less  than  the  others,  Lord  Cow- 
per's  rule  faUs  to  the  ground :  but  it  is  possible  that  Lord 
Cowper's  meaning  might  have  been  that  the  greatest  rent  re- 
served during  those  twenty  years  should  be  considered  the  ancient 


(o)  «  Vera.  54S.  (f )  Orby  e.  Lord  MohQn»  Free  ia 

Cp)  Morris  v.  Aatrobus,  Hard.  SS5*     Ch.  S57. 

(r)  Free,  in  CL  957. 
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rant  at  beio^  moit  for  the  adTantiige  of  the  remaiDderman. 
The  point,  however,  now  is  not  of  much  importaneei  since  no 
powers  are  so  framed  in  modem  times.  Where  soch  terms  are 
introdoeed  the  better  opinion,  according  to  Mr.  Sagden,  is  that, 
as  a  general  rule,  the  reat  reserved  at  the  time  of  the  creation  of 
the  power  where  a  lease  was  then  in  being,  or  the  lease  before  it 
where  no  lease  was  then  in  being,  is  the  lease  to  which  the  power 
refers,  (s) 

If  not  only  a  yearly  rent,  but  things  not  annual,  such  as  heriots, 
have  been  formerly  reserved,  or  any  fine  or  other  profit  upon  the 
death  of  the  former  has  been  usually  paid,  the  omission  of  these 
in  any  new  lease  is  not  material,  if  the  yearly  rent  is  reserved.  (^) 
So  where(fi)  a  chanter  of  St.  Paul's  being  seised  of  a  parsonageycf re 
cantmricB  leased  a  portion  of  tithes  for  two  years,  rendering  8/.  per 
annuniy  and  reserving  pasturage  for  a  colt  in  the  land  of  the  lessee, 
and  the  lease  being  expired,  his  successor  made  a  lease  for  twenty* 
iNie  years  of  the  said  portion  of  tithes,  rendering  8/.  per  armumj 
but  omitted  the  running  of  the  colt :  yet  the  lease  was  held  good, 
because  it  was  a  thing  reserved  out  of  the  lands  of  the  first  lessee 
only,  which  the  suecessor  could  not  reserve,  such  first  lessee  not 
being  his  lessee  of  the  tithes. 

In  the  case  of  Morrice  v.  Antrobu8(t7)  a  precentor  of  St. 
Paul's  made  a  lease  of  lands,  the  antient  rent  whereof  was  40/. 
and  a  couple  of  capons ;  and  he  now  reserved  only  40/.  and  took  a 
covenant  fVom  the  lessee  to  pay  yearly  over  and  above  the  40/, 
a  couple  of  capons  or  69.  8J. ;  and  yet  this  was  held  a  sufficient 
reservation  to  bind  the  successor.  The  case,  however,  was 
decided  on  another  point ;  namely,  that  as  the  lease  was  made 
with  baron  and  feme,  and  the  baron  alone  covenanted,  which 
would  not  bind  the  wife  surviving,  the  lease  could  not  be  good 
against  the  successor. 

Whether  the  best  rent  is  reserved  is  a  point  to  be  decided 
by  a  jary,  and  the  onus  probanH  lies  on  the  party  impeaching  the 
lease,  (x)  The  great  point,  in  the  case  cited,  related  to  the 
q>ecies  of  evidence  which  was  admissible  on  this  head.    It  ap« 

(t)  Sttgd.  Pow.  610.    Sd.  edit  see  (a)  Bnadea  v.  Dennis,  Palm.  106. 

PQ»U  (e)  Bardr.  S26. 

(4  Deansnd  Chapter  of  Worcester's  («)  Roe   d.    PrideauK   Bnine   «. 

case,  s  Rep.  37.    Banks  v.  Brown,  RawlingSi  7  Bast  887. 
Koy.  110. 
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peared  that  there  had  been  tiereral  tenants  for  life  under  a  settle* 
inent  with  similar  leasihfj^  powers.  The  evidence  in  question  was 
a  letter  received  by  a  tenant  for  life,  prior  to  the  tenant  for  life, 
who  exercised  the  power  by  granting  the  lease  impeached.  This 
letter  was  from  a  confidential  agent,  and  contained  a  minute 
account  of  the  tenants  and  rents  of  the  estate ;  and  this  paper  had 
been  continued  by  the  successive  owners  of  the  estate  amongst  their 
muniments.  The  question  was,  whether  as  against  the  tenant  for 
life  exercising  the  power,  (who  bad  preserved  the  paper  and 
transmitted  it)  or  any  other  person  claiming  under  the  power, 
this  paper  was  not  evidence  of  the  ancient  rent.  Lord  Ellen- 
borough,  C.  J.  in  delivering  the  opinion  of  the  court  said,  the 
contents  of  this  paper  were  adverse  to  the  title  of  the  person  who 
had  possession  of  it;  it  diminished  his  interest  in  the  fine  on 
renewal,  in  the  same  proportion  as  it  raised  the  rent  to  be 
reserved.  The  paper  was  written  by  a  confidential  agent  at 
least,  though  it  does  not  appear  that  he  was  the  immediate 
steward  of  the  estate  at  the  time;  but  certainly,  as  the  contents 
shewed,  by  one  who  had  an  intimate  knowledge  of  it :  and  it  was  in 
some  degree  recognised  as  authentic  by  the  then  owner  of  the  estate^ 
the  tenant  for  life,  by  this  indorsement  upon  it,  <^  From  Hobart,  % 
particular  of  my  estate  in  Cornwall,"  thereby  importing  that  the 
writer  bore  the  degree  of  relation  to  the  estates  and  their  owner, 
which  he  purports  to  do  on  the  face  of  the  paper,  and  that  the 
owner  considered  the  paper  as  an  actual  particular  of  his  estates. 
*^  The  question  then  is,  whether  this  declaration  of  the  tenant  for  life, 
so  circumstanced  (for  it  is  to  be  considered  only  as  a  declaration 
by  him,)  as  to  the  existing  rent  of  the  tenant  in  question,  be  evi* 
dence  of  that  fact  against  a  succeeding  tenant  for  life  of  the  estate, 
having  a  similar  limited  power  of  leasing,  reserving  the  ancient 
rent,  who  claims  as  a  purchaser :  for  if  he  had  derived  title  firom 
the  former  tenant  for  life,  by  whom  the  indorsement  was  made, 
the  case  would  have  been  quite  dear.  And  we  think  it  is  also 
evidence  against  the  defendant,  who  claims  from  a  succeeding 
tenant  for  life.  It  appears  that  the  former  tenant  for  life,  by 
whom  the  paper  was  thus  accredited,  was  not  only  disinterested  in 
respect  of  the  particular  feet  of  the  then  existing  rent,  but  that 
be  had  an  interest  the  other  way  to  diminish  the  amount  of  it. 
Then  at  this  distance  of  time,  with  the  means  of  knowledge  which 
be  )iad  of  the  fact,  and  his  interest  declaring  it  the  oth^r  way, 
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we  think  tfaat  hia  declaration  is  eTidence  of  the  fact  to  go  to 
the  jury.'*  In  another  part  of  the  same  judgment,  Lord  Ellen* 
borough  adds,  '^  Now  this  paper  might,  if  it  had  met  the  eye^ 
have  been  used  adTersdy  to  the  former  tenant  for  life,  by  whom 
it  was  authenticated  ;  but  could  not  have  been  used  in  his  favour : 
he  could  not,  therefore,  have  had  any  undue  motive  in  preserving 
it."  Upon  the  same  grounds,  the  court  thought  that  the  entries 
in  the  book,  of  the  former  tenant  for  life,  of  the  receipt  of  rent  by 
the  same  person  were  also  evidence  of  the  fact  which  ought  to  have 
been  submitted  to  the  jury. 

Improvements   by  the  tenant,    however    valuable,  will    not 
authorise  a  lease  at  an  undervalue  where  the  rent  to  be  re- 
served should  be  the  best  rent ;  and  if  a  tine  be  taken,  the  lease 
cannot  be  supported,  because  it  is  evident  that,  however  consider* 
able  the  rent,  it  might  have  been  increased  if  the  fine  had  not 
been  taken.    In  Shannon  v.  Bradstreet,  (y)  however,  the  tenant 
having  covenanted  to   lay  out  900/.    in    improvements,  Lord 
Redesdale  did  not  think  that  circumstance  alone  sufficient  to 
avoid  the  contract,  although  it  was  argued  that  this  covenant  was 
equivalent  to  a  fine.    Lord  .Redesdale,  in  this  case,  laid  some 
stress  upon  the  circumstance  of  there  being  no  evidence  of  fraud 
or  collusion  between  the  lessee  and  tenant  for  life :   but  Mr; 
Sugden  justly  questions  this  principle.    The  simple  question,  in 
these  eases.  Is  the  rent  the  best  rent?    If  it  be  not,  the  lease  must 
fall  to  the  ground,  however  fiiir  the  transaction.      Thus  far  Mr. 
Sugden  seems  to  have  been  right:    but  when  he  says  that   it 
should  seem  that,  although  the  rent  reserved  be  the  Jittt  value  of 
ike  Umdy  yet,  if  satisfitetory  evidence  could  be  produced  to  a  jury, 
that  a  tenant  was  willing  to  give  an  additional  rent  in  lieu  of  the 
money  agreed  to  be  laid  out  in  improvements,  the  lease  could  not 
be  supported;  his  own  doctrine  requires  as  much  caution  in  its 
application,  as  he  considers  necessary  in  the  case   alluded  to 
before  Lord  Redesdale.     Where  there  is  a  power  to  lease  at 
the  best  rent,  if  the  transaction  is  lair  and  no  fine  or  other  colla- 
teral consideration  is  taken  by  the  tenant  for  life  leasing  under 
the  power,  or  any  injurious  partiality  shewn  by  him  in  favour  of  a 
particular  lessee ;  it  has  been  held  that  the  lease  cannot  be  set 
aside  merely  on  the  ground  that  the  rent  accepted  was  not  the 
highest  ofiered  at  the  time  of  making  the  lease,  because  in  the 

(5f)  1  Sch.  and  Lefr.  52. 
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cboiee  #f  a  temnt  raaay  Chioga  are  to  be  considered  besides 
Ube  MDOWit  of  4be  reat  which  would  giro  a  preference  to  one 
tenant  orer  another  who  had  ofiered  a  higher  rent,  (t) 

In  a  ease  referred  to  a  master  in  chanceij  (a)  the  master  reported 
in  the  following  manner :  Bat  as  to  the  said  lease  No.  2.  whereby 
not  only  the  honour  of  Gloucester,  but  likewise  sixteen  several 
manors  in  Northamptonshire,  and  more  partiealarly  the  manor  of 
fiov^;htany  and  a  great  walk,  and  Boughton  Park,  with  the  deer 
therein,  together  with  other  lands  in  Northampton,  and  also  the 
manor  of  Beaulieu  inthecountyof  Southampton,  were  demised  to 
A.for  twenty-one  yearsabsolate,  at  the  yearly  rsnt  of  60(tf.(under  a 
power  to  lease  at  rack  rent,)  the  said  master  did  conceive  fhnn  die 
general,  extensive,  casual  and  uncertain  natures  and  values  of  the 
greater  part,  at  least,  of  the  premises,  and  the  great  difficulty,  if 
not  utter  impossibility,  arising  from  thence  of  forming  any  judg» 
ment  whether  the  rent  thereby  reserved  was  the  utmost  and  best 
improved  yearly  rent,  which  at  the  time  of  making  such  lease 
could  or  might  have  been  reasonably  gotten  for  all  the  premises, 
and  the  rather  as  there  was  no  exception  of  Boughton  House,  &c. 
which  were  expressly  excepted  out  or  the  said  power  of  leasing  ^ 
for  the  said  reasons  he  did  conceive  that  the  lease  No.  S.  was  not 
a  valid  lease,  nor  warranted  by  the  power.  This  part  of  the 
master^s  report  was  acquiesced  in.  Mr.  Sugden  has  rather  hastily 
admitted  this  opinion  of  the  master  into  the  text  as  an  authority  t 
but  in  the  note  he  adds  that  the  point  was  a  question  for  the  jury* 
The  lease  in  question,  it  may  be  observed,  was  vitiated  by  includ* 
ing  lands  expressly  excepted  out  of  thb  power :  but  there  seems 
no  ground  from  experience  in  acq^iiescing  with  the  master^s  re- 
port, in  supposing  that  property  of  the  nature  described  was  inca- 
pable of  being  properly  estimated  by  a  jury. 

In  a  late  case  (b)  it  was  held  that  part  of  the  premises,  formerly 
demised,  jointly  with  others  at  one  entirB  rent,  might  be  leased  un- 
der a  power  at  a  rent  bearing  the  same  proportion  to  the  old  rent 
as  that  part  of  the  premises  bore  to  the  whole  formerly  demised* 

As  to  the  restriction  from  taking  a  fine,  it  is  said  by  Mr. 
Sugden  (c)  to  have  been  doubted  in  practice  whether  a  new  lease 

(2)  Doe  d.  Lawton  o.  Radciiffe,  10  (h)  Doe  d.  Lord  Shrewsbury  v.  Wil* 

Sast  S7S.  SOD,  5  B.  and  A.  863. 

(a)  The  Barl  of  Cardigan  t^.  Mon-  (e)  Sugd.  Pow.  603.  Sd.  edit, 
tague,  Sugd,  Pow;  App,  10.  2. 
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granted  ngcia  Ifae  surreodtr  of  tbe  old  om  atiw  lAoreaml  raot  j|i 
yalid*  The  increased  rent,  it  baa  been  argiiedi  ii  eqpmleat  to 
taking  a  fine  at  the  eo^penee  of  the  nemaioder^nan ;  for  if  the 
old  lease  bad  been  permitted  to  run  outf  a  larger  rant  vigbl 
have  been  obtained*  But  there  ia  jDot,  he  add%  meab  weight 
in  this  argument;  and  be  refers  generally  to  Wilsonip.  Sewe}l9<«{> 
(i««pe(<ting  leases  by  the  master  of  the  rolls  4)  but  the  point  was 
certainly  not  adverted  to  in  that  ipaae ;  and  the  power  given  by 
the  particular  act  of  parliament  upon  which  it  turaed  was  not  to 
leases  reserving  the  best  rent,  and  contained  no  restriction  as  to 
fines.  Sir  W,  D.  Evans  thinkQ)  however,  that  there  is  considerable 
weight  in  the  objjection ;  and^  at  any  rate^  in  the  shape  of  evidence 
it  might  furnish  matter  for  a  very  important  question  to  a  jury^ 
whether  the  vent  was  the  best  which  oould  be  gotten  from  a  ienant 
not  making  a  previous  sacrifice  to  obtain  the  lease* 

In  Isherwood  v.  Oldknow,  (e)  the  rent  was  made  to  covsk^ 
mence  firom  a  day  previous  to  the  ooromencement  pf  the  lease, 
which  was  objected  to  as  amounting  to  a  fine.  The  court 
disallowed  the  objection^  as  it  appeared  that  there  had  been  m 
occupation  firom  the  time  from  which  the  rent  was  appointed  to 
commence :  but  the  court  thought  that  the  fact  that  there  bad  not 
been  such  an  occupation  might  have  been  averred* 

Where  a  power  was  given  by  will  to  a  tenant  for  life  to  lease 
landed  estate  for  twenty-one  years  at  the  most  rent  that  could  be 
got,  and  bouses  and  ground  in  London  and  Middleseji  for  any 
term  of  years  not  exceeding  sixty-one,  at  the.  U3ual  or  other  the 
most  rent  that  could  be  go^  for  the  same  s  apid  at  the  dato  of  the 
will  the  London  houses  were  in  lease  for  forty-one  years  at  a  rent 
of  6/.,  for  which  a  fine  had  been  paid ;  tb^  court  of  Icing's  Bench 
held  that  the  Middlesex  and  London  property  might  be  demised 
at  the  old  rents,  taking  a  fine.  U$tml  was  considered  as  contrasted 
with  most :  if  the  property  in  liondpo  had  been  situate  in  a  ruin^ 
ous  part  of  the  town,  the  tenant  might  not  have  been  able  to  get 
the  usual  rent,  and  then  he  was  to  get  the  most  (/) 

Where  (g)  by  a  private  act  passed  in  the  year  1780  cerlaiii 
estotes  were  settled  in  strict  settlement^  apd  9>  power  was  reserve^ 
to  the  respective  tenants  in  toil  by  deed  to  lease  any  part  of  the 

(4  2  BL  Eep.  SIT.  Treat  Pow.  SI  1.  Sd.  edit 

(tf)  S  M .  lad  8.  H%.  (g)  Dos  d.  Lord  arsasbury  s.  Wtt- 

if)  Doe  d.  Newnh»m  v.  Creed,  4  son,  5  B  sad  A,  M8, 
If.  ft  S.a71.  iei  quire  hf  Mr.  Suedes, 
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lands '  thereby  settled  jfor  the  term  of  three  lires  or  twenty-one 
years,  or  for  any  term  or  number  of  years  determinable  on  three 
lireSf  so  as  upon  every  such  lease  there  should  be  reserved  and 
made  payable  yearly  during  the  continuance  thereof  the  usual  and 
accustomed  yearly  rents,  boons,  and  services  for  the  same ;  and 
previous  to  the  act  the  premises  had  been  demised  by  a  lease  dated 
February  S,  1708,  at  a  yearly  rent,  payable  on  the  twenty-fifth 
of  March  and  twenty-ninth  of  September,  it  was  held  to  be  no 
objection  to  a  lease  under  the  power  dated  the  sixth  of  January, 
the  reserving  rent  on  the  same  days  (vix.  twenty-fifth  of  March 
and  twenty-ninth  of  September)  although  it  was  in  efiect  a  fore* 
hand  rent,  because  it  was  reserved  on  the  same  days  as  the  former 
lease. 

The 'sum  reserved  should  be  specifically  mentioned,  or  be  ascer- 
tained by  reference  to  some  certain  measure :  (/)  but  if  the  ancient 
rent  in  ecclesiastical  leases  has  been  reserved  in  gold,  and  it  is  now 
reserved  in  silver,  it  has  been  held  that  it  shall  not  bind  the  successor, 
because  the  variation  in  the  value  of  silver  may  be  prejudicial  to  him. 
And  although  the  same  may  be  said  if  it  be  reserved  in  gold ;  yet, 
by  continuing  the  species  of  reservation  formerly  made,  every  pre- 
caution is  taken  which  the  statute  required.  (^)  So  if  a  quarter 
of  com  were  anciently  reserved,  and  now  a  lease  is  made  reserving 
eight  bushiels ;  or  if  the  accustomable  rent  had  been  reserved,  pay- 
able quarterly  or  half-yearly ;  yet  if  it  be  reserved  payable  yearly, 
it  is  sufficient  within  the  words  of  the  statute :  (A)  and  vice  versa 
where  the  power  requires  a  yearly  rent,  payment  half-yearly  is 
within  the  power,  (t)  In  a  late  case,  (k)  however,  the  reddendum 
of  a  hospital  lease  was  of  ^^  so  many  quarters  of  corn ;"  and  this  was 
held  to  mean  legal  quarters  of  eight  gallons  the  bushel  as  esta- 
blished by  the  stat.  32  and  23  Ch.  II.  c.  12.  although  the  old  lease 
before  the  stat.  22  and  23  Ch.  II.  contained  a  similar  reddendum^ 
and  till  lately  the  lessees  paid  reckoning  the  bushel  at  nine  gallons. 
'  The  reservation  also  of  rent  on  l^ses  made  in  pursuance  of 
powers  roust  be  as  specific  as  upon  leases  made  by  virtue  of  the  sta- 
tute 32  Henry  VIII.  In  Orby  v.  Lord  Mohun  (I)  the  power 
was  to  grant  leases  of  all  lands  anciently  demised  at  the  ancient 

(/)  Lewsba  v.  t*igot,  S  Ch.  Rep.  61.  son,  6  B.  and  A.  363.' 

cited  9  Tern.  538.  (Ar)  The  Master  and  Brethren  of  St 

(g)  Lord  Mountjo7*s  case  ft  Rep.  5.  Cross  Hospital  v.  Lord  Howard,  6  T. 

(k)  Owen  t;.  Ap  Rees,  Cro.  Car.  95.  R.  339. 

(0  Doe  d.  Lord  Shrewsbury  v  Wil-         (0  Free,  in  Ch.  257* 
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rents,  and  of  the  other  lands  at  the  beat  rents  that  eould  be  gotten. 
The  power  was  exercised  by  two  leases ;  bj  one  of  which  all  the 
lands  not  anciently  demisiM  were  let,  reserving  therefrom  ^^  the 
best  improved  rents ;".  and  by  the  other  off  the  lands  within  the 
power  were  let^  reserving  ^^  the  ancient  Jindaccnstomable  rents." 
The  cause  was  heard  before  Lord  Keeper  Cowper,  assisted  by 
Holt,  C.  J.  and  Trevor,  C.  J.  They  all  agreed  that  the  lease 
was  void  as  to  the  demesnes,  because  the  remainderman  coold  not 
tell  ^hat  to  demand  under  the  reservation  of  best  approved  rents. 
But  as  to  the  lands  anciently  demited,  Lord  Holt  held  that  the 
rent  was  certain  enoogh^  and  the  lease- good.  Cowper,  L.  C.  and 
Trevor,  C.  J.  thought  Lord  Holt's  position  would  not  stand ; 
indeed,  it  seems  obvious .  that  the  heir  or  successor  would  be  pat 
to  infinite  trouble  and  vexation  if  the  reservation  might  be  aUowed 
to  be  made  in  the  same  or  as  ||;eaeral  terms  as  the  power  itself ; 
and  if  the  necessity  of  averring  and  proving  what  the  ancient  and 
accustomable  rent  was,  (which  is  necessary,  especially  in  actions  of 
replevin,)  were  to  lie  upon  them,  (m)  The  same  iobjection  does 
not  lie  where  a  specific  sum  by  the  acre  is  dicectied  to  be  reserved 
by  the  terms  of  the  power ;  and  the  reservation  is  in  general  terms 
referring  to  the  power,  because  there  is  no'  uncertainty  where 
there  is  a  certain  standard  referred  to.  Therefore,  where  (n)  a 
power  was  given  by  a  settlement  of  lands  in  Cheshire  to  make 
leases,  reserving  at  least  l2iL  for  every  Cheshire  acre^  and  the 
donee  inade  a  lease  reserving  all  the  rent  intended  to  be  reserved ; 
this  was  sufficiently  specific,  because  the  data  were  known  by 
which  the  exact  sum  of  the  rent  might  be  ascertained. 

It  seems  to  be  a  consequence  of  the  rule  now  under  consider- 
ation that  lands  anciently  demised  cannot  be  leased  together  with 
lands  not  anciently  demised  at  one  entire  rent :  for  although  in 
^ect  the.  ancient  rent- should  be  reserved,  and  it  should  be  in- 
creased by  a  sum  equivalent  to  the  value  of  the  land  in  addition ; 
yet  since  the  rent  is  an  entire  thing,  and  issues  out  of  the  whole 
and  every  part  of  the  land  demised,  the  ancient  rent  cannot  be  said 
to  be  reserved  out  of  the  part  anciently  demised,  (o)    So  if  two 

(m)  The  judgment  was   affirmed,  (n)  Lewson  v.  Pigot,  3  Oh,  Rep.  61, 

Dom.  Proc.  3  Bro.  P.  C.  S48.  nom.  76.  cited  2  Vera.  533.    See  also  Shan- 

The  Duchess  of  Hamilton  r.  Mor«  non  v.  Bradstroet,  1  Sch.  and  Lefr.  68. 

daunt;  and  see  Owen  v.  Ap  Rees,  Cro.  (o)  Moor.  197. 
Car.  e4. 
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fiiriiM  hMe  ben  letlM  levimdlyi  the  one  ftr  90/.  aad  the  ottnr 
UK  fMT  oMfiimfy^  letseof  hMi  iogetfier  fer  90/.  per  anmm^  it  bai 
1w0n  said^  wtil  *ot  bind  the  saeceHer ;  fer  Mie  aMiint  rail  isstniig 
fkvmedjF  out  of  the  t#o  flvntM  MVerally  accordtni;  to  tlie«bof«i 
pMpiNrtiMi  BOW  iisQOs  whoUy  omt  of  each  aad  etevy  part  of  oaeb; 
and  m  tlHt  caao  if  40/.  or  nooe  kad  been  reservod)  yet  ft  wooldnot 
koto  iMn  gooA,  beeaoflo  the  rentfl  insload  of  beiog  several  om 
oaliror  (p)  B«t  if  iho  reservatloft  be  M^eral,  and  tbo  aocieat  root 
bo  ^itliMtly  reeer^od  in*  eoHointf  for  the  lands  aooieatly  doaaised^ 
liio  lease  may  bo  good,*  Aoiigfa  there  be  other  lands  coniprieeA  in 
ibo  saoie  leaee  <;)  In  Road  o,  Nash  (r)  it  wao  attempted  to  be 
Ofgood  thot  a  iwrvatioD  ims  nei  good^  beeauee  a  house  bed  been 
haiH  on  part  of  ^Ao  oilato*;  b«t  tko  oe«rt  mrould'  nol  eofer  it  to  bo 
anyoedw 

The  tamo  rule  opplieo  to  leases  onder  powers^  Where  two 
pieeee  of  fcmd  afo  iacludod  in  one  demise,  one  of  which  hAa  been 
aoessntly  demiaed  and  tfae  other  has  not,  and  one  entire  rent  is 
resorred,  the  lease  will  be  toid  c  but  if  there  is  a  several  reserv- 
ation of  the  aaeient  rent  ibr  the  lands  anciently  demised,  the 
demiso  mder  tho  power  wffi  be  good  for  those  parcels,  and  void 
only  for  tho  rest  (O  I^  bas  been,  however,  decided  thai  a  lease 
oompriisiog  laods  of  which  tho  lessor  was  seised  in  fee,  end  other 
kndi  of  fdiieh  tho  lessor  was  seised  for  lifo  only,  with  a  power  to 
leasool^oao  entire  rent^  is  good  for  tho  lands  in  fee  simile,  became 
thO'  rent  niight  be  apportioned  after  tbo  death  of  tho  lessor.  (f> 

Where  a  gi^oss  snra  is  reserved  generally,  and  part  of  the  land  is 
not  comprised  in  the  power^  or  being  comprised  in  the  power  is 
not  daly  demised,  it  seems  to  be  admitted  on  all  hands  that  this  is 
a  bad  execotion  of  the  power,  although  the  rent  upon  an  appor^ 
tionment  would  be  sufficient  for  both  estates.  But  Mr.  Bugden 
ooneeivea  thai  where,  as  in  Campbell  v^  Leach,  (tr)  a  rent  is 
reserved  according  to  the  quantity  of  produce,  as  the  tenth  of  the 
prodnoo  of  every  mine,  or  40^4  an  acre,  or  the  like,  there,  aUhough 
the  demise  it  joint  m  lerms^  and  part  is  not  well  demised,  or  not 
eomprited  in  tho  powor^  yet  ii  shell  be  good  aa  to  the  lands  com'* 

(PX  Smith  V.  Triiider»  Cro.  Car.  2S.  sod  S.  108. 

Sfflitfa  V.  Bole»  Cro.  Jsc.  468.  (I)  Doe  d.  Vsaghaa  a.  Kejlcr,  8  li» 

(f>  Xsaiield  v»  Rogers^  Cio.  SlU.  tod&  are.  See  Sfcorensoa  v.  Lanhsid* 

S40.  2  Jtast  67ft. 

(r)  1  Leon.  U7.  (ii)  AmbL  740. 

(ff)  Dot  d.  BarUctt  v.  Rendlty  3  M. 


fMriaed  in  the  power  aed  daly  demtsed*  Tlie  priaeiple  eoDteitded 
Cor  by  Mr.  Segden  onigbt^  perhaps^  be  more  rimplj  stated,  that 
whererer  tbe  reaerratian,  although  not  sereral,  is  9ueh,  that  irkh« 
out  incoiMreiiieAoe  to  the  remaindertDan  it  may  be  appoiiiooed 
by  the  act.  ef  the  parties ;  or,  in  other  words,  if  by  reference  to 
eomctbing  certain  the  reservation  is  in  effect  scTeral,  although 
apparsndy  joint,  the  lease  may  be  a  good  execution  of  the  power ; 
for  in  8«ch  a  case  the  reservation  makes  it  several  leases. 

IV>merfy  it  was  doubted  whether  a  bishop,  tenant  in  tail,  or 
other  peraan  enabled  by  the  statute  32  Henry  VIII.  seised  of 
landa  usuaHy  letten  for  ao  entire  rent  coiild  have  made  a  lease  of 
part,  reserving  rent  pro  raia.  (x)  But  the  better  opinion  seems  to 
Imve  allowed  of  such  leasing,  because  in  effect  the  ancient  rent 
W9IS  reserved.  This  doubt^  however,  has  been  since  removed,  as 
to  the  ecclesiastical  leases,  by  the  statute  39  and  40  Geo.  III. 
€•  41«  (y)  But  the  act,  very  unaccountably,  does  not  remove  the 
doubt  as  to  leases  by  tenants  in  tail  or  husbands  seised/irrc  uxoris; 
nor  does  it  make  valid  leases  by  ecclesiastical  persons  of  two  or 
more  farms  which  have  usually  been  let  separately. 

It  was,  however,  never  doubted  that  if  lands  descended  to  co« 
parceners,  each  might  let  her  own  part  reserving  rent  pro  ratdy 
^baeaase  tbe  descent  which  caused  the  coparcenary  was  an  act  of 
law  which  never  operates  to  the  prejudice  of  any  person.  So  if  a 
manor  has  been  usuaUy  let  at  10^  per  unn.  and  a  tenancy  escheats, 
a  lease  of  the  manor  afterwards  reserving  lOf.  is  good,  though  the 
rent  also  imues  out  of  the  tenancy,  which  never  was  in  lease 
before,  because  the  escheat  was  an  act  of  law,  and  ought  not  to  be 
taken  prejudically :  but  if  the  lord  had  purchased  the  tenancy,  it 
never  could  have  been  so  leased,  because  the  purchase  was  his 
own  act.  (s) 

Tbe  Stat.  39  6^  40  Geo.  III.  above*mentioned  is  to  the  follow- 
ing eflbct:  where  the  whole  of  the  land  accustomaUy  letten  is 
leased  in  parts,  the  rents  reserved  shall  be  equal  in  the  aggregate 
to  the  ancient  rent;  and  where  a  part  only  is  leased,  the  rents  i«- 
served  shall  not  be  less  in  proportion  to  flie  fine  than  the  rent 
accustomed  to  be  reserved  for  the  whole  was  in  proportion  to 
the  fine  on  the  entire  lease.    By  the  4th  section  no  greater  pro« 

(r)  Thresdneedle  v.  Lynsm,  3  Keb.        (^  Qq.  Irish  Statate. 
IW,  378,  588, 595.  (»)  6  Rep.  5  b. 
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portion  can  be  r^senred  on  a  sepainte  leiuse  than  the  part  thereby 
demised  will  reasonably  bear,  and  afford  a  competent  security  for. 

By  the  5th  sect,  where  any  specific  thing,  incapable  of  division 
or  apportionment,  shall  have  been  reserved,  the  same  may  be 
wholly  reserved  or  made  payable  oot  of  a  competent  part ;  and 
in  case  of  leases  already  granted  any  provision  for  the  payment 
and  delivery  of  any  sums  of  money,  stipends,  augmentations,  or 
other  things  mentioned  in  the  act,  shall  be  taken  as  lawfully  made, 
if  the  lands  are  of  greater  annual  valne^  exelusive  of  the  rent 
reserved  to  the  lessor.  But  the  act  does  not  confirm  leasee  on 
which  no  annual  rent  is  rejserved :  (o)  nor  does  the  act  extend  to 
the  provisions  in  cases  of  rent  in  the  universities,  (b) 

By  section  &  of  the  same  statute  it  is  provided  that  where 
leases  have  usually  contained  covenants  for  payment  or  delivery 
of  any  sum  of  money,  stipend,  augmentation,  or  other  thing  for 
the  use  of  any  vicar,  curate,  schoolmaster,  or  other  person  other 
than  the  lessor,  all  leases  to  be  thereafter  granted  shall  provide 
for  the  future  payment  and  delivery  out  of  a  part  not  of  less 
annual  value  than  three  times  die  amount  of  the  payment  so 
charged,  exclusive  of  the  proportion  of  rent  reserved  to  the 
lessor.  By  the  9th  section,  the  act  is  declared  not  to  confirm  the 
claim  of  any  vicar,  &c.  to  fny  payment,  the  continuance  of  which 
shall  depend  only  on  the  wiM  ofthe  lesser. 

By  the  lOtb  section  it  is  provided,  that  pertons  holding  leases  of 
specific  parts  in  trust  for  others,  or .  having  granted  underleases 
of  specific  parts  with  covenants  of  renewal  as  often  as  their  own 
leases  are  renewed,  may  surrender  their  leases  in  order  that  sepa- 
rate leases  may  be  granted  of  such  specific  parts  upon  fair  and  rea« 
Bonable  terms,  subject  to  an  apportionment  of  the  accustomed  rents 
and  payment ;  and  that  every  such  surrender,  and  the  new  lease  to 
be  granted  thereon,  shall  be  good,  notwithstanding  the  underlesiees 
and  cestui  que  trusts  may  be  infants,  issoe  unborn,  feme  corerts, 
periBons  absent  from  the  realm;  or  otherwise  incapacitated  to  act  fbr 
themselves ;  provided  such  new  lease  shall  he  for  the  benefit  of 
the  several  persons  entitled  to  such  surrendered  leases,  and  be 
expressly  so  declared  in  the  body  of  such  new  leases. 

It  has  never  been  necessary  to  decide  these  points  with  refisr- 
ence  to  private  powers  :  but,  to  prevent  doubt,  it  should  be  ex- 

(«)  Ssct  6.  (»)  Sect  7. 
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pressly  declared,  that  leases  may  be  made  of  part  under  the 
power,  reserviog  rents /7ro  raid;  and  that  lands  usually  demised 
by  several  leases  at  several  rents  may  be  demised  by  one  lease  at 
the  ag^egate  rent  of  the  old  rents.  ' 

By  the  stat.  33  Hen.  VIII.  c.  S8.  it  has  been  enacted  that  the. 
rent  should  be  reserved  yearly  at  least :  but  this  is  also  the  gene- 
ral supposition  of  law,  if  the  rent  is  reserved  generally.  By  the 
express  contract  of  the  parties,  it  may  be  made  payable  at  any 
other  intervals,  as  quarterly  or  half-yearly,  during  the  term.  If, 
however,  any  question  arises  between  the  landlord  and  tenanC 
as  to  whether  the  rent  is  payable  quarterly  or  half-yearly,  evi- 
dence of  the  mode  in  which  other  tenants  pay  their  rent  has  been 
held  not  to  be  admissible,  (c) 

In  all  cases  care  must  be  taken  that  the  rent  days  are  during 
the  continuance  of  the  term,  because,  by  supposition  of  law,  the 
rent  issues  out  6f  the  land  during  the  enjoyment  of  it  by  the 
lessee.  If,  therefore,  a  man  makes  a  lease  in  the  month. of  Fe« 
fcrnary,  reserving  a  rent  payable  at  Michaelmas  and  Lady-day 
during  the  term,  the  law  will  marshal  the  words,  and  transpose 
them,  vix.  at  Lady-day  and  Michaelmas  during  the  term,  (d)  Sq 
where  there  was  a  lease  for  life  rendering  rent  at  Michaelmas, 
«nd  then  the  lessor 'further  leaded  the  same  premises  to  the  exe- 
cutor of  the  tenant  for  life  till  Michaelmas  after  his  death  ;  this 
was  held  to  include  Michaelmas  day,  or  otherwise  the  lessor  would 
lose  bis  rent,  (e) 

In  a  lease,  however,  of  Blackacre,  to  commence  at  a  day  to 
come,  and  of  Whiteacre  to  commence  immediately,  a  reservation 
of  rent  for  the  whole,  payable  before  the  commencement  of  the 
lease  in  Blackacre,  is  good;  because  the  rent  issues  out. of  the 
tvhole  land  ;  and,  therefore,  in  the  mean  time  Whiteacre  is  liable 
to  distress  for  the  whole  rent.  (/) 

In  this  respect  heriot  service  is  similar  to  rent,  inasmuch  as  it 

cannot  be  paid  before  the  commencement  of  tl|e  term;  neither  can 

it  be  demanded  after  its  determination  :  therefore,  where  a  lease 

for  years  was  made  determinable  on  lives,  and  to  commence  in 

JiUurOy  with  the  reservation  of  a  heriot  upon  the  death  of  each  of 

(e)  Carter  v.  Prykc,  Peake  N.  P.C.  217.  b. 
•S.  («)  3  Leon.  Sll.pl. 977. 

(i)  Hill  V.  Grange,  Plow.  171.  Long         {/)  Falstaff's  case,«  Roll.  Rep.  4«7. 

V.  HsrrifOD,  S  Keb.  S09.     Co.  Lit  but  see  St.  JohDt;.Chiid,/^iJ.8lS. 
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the  cMuis  que  vfe,  it  ira«  beM  net  to  be  payable  before  the  een* 
otencemenft  of  the  term,  altbeugb  one  sbonld  die  before  that 
tJme.  (g)  So  alio  it  bas  been  much  doobted  whether  a  heriel 
reserved  io  a  similar  manner  could  be  demanded  on  the  death 
of  tbe  fesft  cestm  que  ew,  because  €o  instanH  the  tern  woald 
be  determined.  (A> 

Rent,  properly  spenhiag^,  is  the  considerattoa  fer  past  enjoy** 
meat :  it  may,  hewever,  be  stipulated  to  be  paid  lo  advance  at 
the  beghiniaf  instead  of  the  end  of  the  year ;  akbeugh  IUb  wttt, 
in  jodgiaent  ef  law,  alter  the  quality  of  the  first  payment,  winch 
wUt  be  a  ine  ^r  fare-|;ift;  and  no  reat  will  be  paid  ha  the  kal 
year,  (i)  This  distinetioa,  however,  does  not  seem  to  be  attended 
with  any  practical  consequences :  and  the  contract  in  tbis^  as  in 
OHiBt  other  instances,  is  governed  by  the  intention  of  the  par- 
Iks,  {k) 

If  a  tease  is  made  rendering  rent  at  the  two  usual  feaste  of  the 
year.  Ibis  riiaH  be  intended  to  be  at  Michaelmas  and  Lady*day^ 
and  by  equal  portions.  (/)  It  seems  lo  follow,  likewise,  that  if 
■peciat  days  of  payment  are  mentioned  in  the  reddendum^  the  com- 
l^tation  ot  the  rent  must  be  according  to  the  reidmdumf  akhaogh 
the  term  may  eoinmenoe  at  some  other  time,  (m) 

Extrinsic  evidenee  may  sometimes  be  admitted  to  establish  a 
eastoroary  right  between  a  landlord  and  tenant,  though  such  cn»- 
laaiary  right  is  net  expreesed  in  the  deed  or  lease,  provided  that 
it  is  not  inconsistent  with  any  of  the  stipulations.  On  this  prin- 
ciple it  may  be  shewn  that  a  herfet  is  due  by  eustom  on  the  death 
of  tenant  for  life,  though  not  expressed  in  tbe  lease,  (n) 

In  a  settlement  by  Str  Jdin  Fortescue  he  reserved  a  power  to 
maba  leases  with  fine  or  without  fine,  and  rendering  such  rents 
and  services  as  he  should  think  fit.  He  made  a  lease  withoat 
reserving  any  rent ;  and  this  was  held  good  within  the  power, 
because  it  being  to  reserve  such  rent  as  he  should  think  fit,  and 
be  having  thought  fit  to  reserve  no  rent,  this  should  not  avoid  tbe 

(f)  Lanyea  r.  Came,  1  Lev.  eS5.  (t)  f  Roll.  Aite.  4Se.     Soilth  v. 

9  Sauad.  165.  NaiiHeai^  1  BrowaU  lOa. 

(A)  Osborne  o.  Stare,  S  Salk.  181.  (m)   Tomkins   v.  PinseDt,   2   Ld. 

(i)  €ook  V,  Harris,  Per  Holt,  €.  J.  Raym.  ^9* 

1  Ld.  Raym.  9€7.  (n)  Per   cur,  m  White  v.  Sayar, 

(k)  Hollaad  v.  Palmier,  2  Stark.  N.  P.  Palm.  Si  1 .  aad  see  Daogjl. 
161. 
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0K<lcutiQn  of  tW  power,  ^peeially  ae  he  had  qot  said  ^^  snob  yearly 
ntnt ;"  so  that  a  pepper-corn  lesarved  payable  forty  years  after 
would  have  beeo  sufficieBt ;  and  Iherefore  Mieb  matter  should  not 
hie  regarded  us  a  eauae  auffieient  to  avoid  the  leqae,  where  be  bad 
QMde  it  subject  to  a  trust  to  pay  the  rents,  iasoes,  and  profit«(  to 
such  persons  as  he  should  direct,  (o) 

If  the  rent  is  made  payable  on  a  eertaiu  day,  or  twenty  days 
fUler,  the  lessee  has  his  election  to  pay  it  on  the  day,  or  oa  the 
last  of  the  twenty  days :  neither  is  it  due  on  the  first  day  if  he 
neglect  to  pay  it,  so  as  to  eotitle  the  lessor  or  bis  personal 
fiepreaentative  to  it,  in  case  he  should  die  before  the  twenty  days 
nre  past,  (p)  If,  howeFer,  rent  is  nade  payable  either  at  Michael- 
laas  or  Liady^^day,  or  ten  days  after,  and  tbe  lease  ends  on  either 
0f  these  days,  the  ten  days  in  the  last  quarter  sbdl  be  rejected, 
beeause  thay  would  be  out  of  this  term,  and  the  lessor  would  lose 
the  rent.(9)  Where  rent  was  reserved  at  the  feast  of  6i.  John  the 
Baptist  and  at  Christmas^  or  fiMirteen  days  sifter,  the  first  payment 
to  be  made  at  Chriatmaa  next  aAer  the  date ;  the  lessee  was  held 
to  faaFe  fourteen  days  after  the  irst  Cbrtfltoiai  as  well  as  the 
others,  (r) 

Rent  is  peyaUe  bgr  aafposkioB  of  lew^  dwring  the  whole  term 
jor  lease,  without  any  wwrds  to  that  effect.  And  as  it  is  mcident 
to  the  reversion,  theee  is  no  necessity  to  meo4ioii  the  persons  to 
whom  it  should  go,  because  Abe  law  in  such  cases  directs  the  pay- 
vent  of  it  according  to  the  nature  of  the  thing  demised. 

Rent,  bqwever,  being  incident  to  the  reversioa,  it  cannot  be 
feserved  to  a  stranger  to  the  reversion,  except  by  way  of  estoppel, 
although  the  lessor  may  sever  it  firom  the  reversion  when  once 
created^  and  the  grantee  may  maintain  debt  for  it  wiihout  actual 
privity,  (s)  Therefore,  where  it  was  recited  in  a  lease  that  B. 
was  heir  apparent  of  the  lessor,  and  the  rent  was  reserved  to 
B.,  the  reservation  was,  nevertheless,  held  void  ;  because  during 

(o)  Talbot  V.  Tipper,  Skia.  427.  (9)  Barwick  v.  Foster,  Yelv.  167. 

(|i)  dun  9.  FislMr,  €n>.  Jac.  e09.      See  1  Yealr.  S45. 


Jttan^etfs  case,  Cto,  BKa.  MS.    RHt-         (r)  Anon.  S  Show.  77. 

iDgton  tk   Daitoa,   €ro.    £l4a.   »7S.         (f)  Whitlon  v.  Bye,  1  BroWhL  80. 


V.  Field,  Cro.  Jte.  499.  Cro.  Jac.  438.  Ards  v.  Watkiss^  Cro. 
Ad8laff*s  esse,  a  AoH.  Aep.  467.  8t.  SHc.  sa7,  661.  Robins t;.  Cos,  1  Ler. 
John  V,  Child,  ibid.  SIS^  Jetsriia  a.  8S.  Goodwin  «.  Parbsr,  1  Freeai.  1. 
Jowelin,  4  Leon.  19.  S  Salk^SOt^  AOk. 
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the  life  of  the  lessor  B.  was  a  stranger  to  the  reversion.  (0  Bat 
if  the  rent  had  been  reserved  to  the  heir  of  the  lessor,  it  would 
have  been  a  good  reservation;  for  although  the  rent  was  never  in 
the  father  to  demand,  yet  the  son  would  take  it  as  an  interest  in- 
herent in  the  reversion,  and  the  rent  was  so  fer  in  the  father  that 
he  might  have  released  it.  (u) 

So  where  (x)  A.  being  possessed  of  a  term  of  years,  and  an  in- 
denture was  made  between  A.  and  his  wife  of  the  one  part  and 
B.  of  the  other  part,  but  sealed  and  delivered  by  A.  only,  a  reser- 
vation of  rent  to  the  wife  was  held  void,  because  she  was  no  party 
in  interest,  or  to  the  deed.  But  where(^)  a  custom  of  freebench 
prevailed,  and  a  copyholder  leased,  reserving  rent  to  the  lessor 
during  his  life,  and  after  that  to  his  wife  during  the  term,  this  was 
held  to  be  good,  to  continue  to  the  wife  surviving,  although  she 
was  no  party  to  the  lease ;  because  it  was  said  the  reversion  will, 
if  possible,  attract  the  rent  to  it. 

Again  on  the  same  principle,  where  (x)  rent  was  reserved  on  a 
church  lease  by  an  archbishop,  payable  during  the  vacancy  to  the 
chapter,  it  was  considered  void  as  to  the  chapter,  because  during 
the  vacancy  the  reversion  was  in  the  crown. 

A  modification,  however,  of  this  principle  has  been  countenanced 
in  modern  times  for  the  sake  of  public  convenience.  Where,  (a) 
therefore,  A.  agreed,  in  writing,  to  pay  the  rent  of  certain  tolls  to 
the  treasurer  of  the  commissioners  appointed  by  an  act  of  parlia- 
ment, which  vested  the  tolls  in  the  commissioners,  it  was  held  that 
the  reservation  was  good :  but  at  the  same  time  that  the  commis- 
sioners alone  could  maintain  an  action  for  the  rent,  and  that  it 
could  not  be  brought  in  the  name  of  the  treasurer. 

Although  rent  cannot  be  reserved  to  a  stranger,  yet  it  does  not 
seem  altogether  void  :  but  it  is  good  to  the  lessor  not  only  during 
his  life,  but  generally  during  the  term,  (b) 

If  two  tenants  in  common  make  a  lease  at  one  entire  rent,^the 
reservation  is  notwithstanding  several,  because  the  reversion  is 

(f)  Gates  V.  Frith,  Hob.  130.   Huot-  (a)  Pigoit  v.  Thompson,  3  B.  &  P. 

lej*8  case,  Palm.  486.  147.    Marchiogtonv.  Yernon,  1  Bos. 

(If)  Co.  Lit  SIS.  b.  n.  1.    Shep.  T.  and  Pull.  101.  cited  in  note. 

S\,  contra.  (ft)  Co.LiLSlS.b.n.  1.  SeeDeering 

(s)  Bland  v,  Inman,  Cro.  Car.  S88.  v.  Farrin^n,  1  Mod.    1  IS.    6  Yin. 

(jf)  Hill  V.  Hill,  Moor  876.  Abr.  S76.  pi.  12. 

{%)  Sire's  case,  Moor,  51. . 
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flo:  but  if  the  thing  reseryed  be  not  severable,  then  of  necessity  it 
18  entire*  (c)  So  on  the  other  hand,  if  two  joint-tenants  make  a 
lease  by  deed-poll,  or  by  parol,  reserving  rent  to  one,  yet  it  shall 
enure  to  both,  because  it  follows  the  reversion :  but  if  the  lease 
be  by  indenture,  he  to  whom  no  rent  is  reserved  is  estopped  from 
demanding  any  part  of  it.  (df) 

Although  it  is  generally  true  that  rent  is  incident  to  the  rever^ 
sion ;  yet,  that  is  only  in  cases  where  he  who  has  the  reversion 
claims  under  the  lessor ;  for,  if  he  claim  by  title  paramount,  he 
cannot  have  the  rent  after  the  death  of  the  lessor,  unless  the  lease 
be  by  indenture,  and  it  be  specially  so  reserved  to  him  as  party  to  the 
indenture :  therefore,  if  one  joint-tenant  lease  his  moiety  to  com- 
mence after  his  death,  reserving  rent ;  his  companion,  surviving, 
cannot  claim  it,  because  he  is  in  by  title  paramount,  (e)  So  if  man 
leases  a  term  the  property  of  his  wife  reserving  rent,  the  ]prife  surviv- 
ing claims  paramount  the  underlease;  and,  therefore,  cannot  have 
the  rent.(/)  So,  also,  if  an  executor  or  administrator,  possessed  of  a 
term  in  right  of  their  testator  or  intestate,  lease  for  years  reserv- 
ing'rent,  and  die,  the  administrator  de  bonis  non  cannot  have  the 
Irent :  but  the  executor  of  the  executor  may  take  advantage  of 
the  contract,  although  he  claims  immediately  from  the  first  tes- 
tator, (g) 

In  some  instances,  although  the  reservation  has  been  erroneous, 
the  law  has  made  it  conformable  to  the  nature  of  the  estate.  It 
has  been  determined  accordingly,  that  if  a  tenant  in  tail  make  a 
lease  rendering  rent  to  him  and  his  heirs,  the  rent  shall  go  to  the 
beir  in  tail  with  the  reversion.  (A)  So  in  cases  under  the  statute 
82  Henry  V1I1«,  or  under  powers  in  private  conveyances,  the 
rent  will  go  according  to  the  reversion,  although  the  reservation 
be  not  strictly  so  worded.  Therefore  where  (t)  a  tenant  in  tail  to 
him  and  the  heirs  male  of  the  body  of  his  father  made  a  lease  re- 
serving rent  to  him  and  his  heirs  generally,  it  was  taken  for 
granted  that  the  rent  would  go  to  the  heir  male  of  the  body  of  the 

(€)  Co.  Lit.  197.  a.    Moor.  802.  145.    Loftas*9  case,  Cro.  Eliz.  878. 

(i)  Collins  V.  Hardiug,  Cro.  Eliz.  contra, 

606,  683.    Co.  Lit  198.  a.  (f)  Norton  v.Uervey,  1  Ventr.  859. 

(e)  Harbin  v.  Barton,  Moor.  395.  Davie  v.  Drury,   cited  I   Vern.  94. 

Co.  Lit  184.  b.  Bnnsby  v.  Grantham,  Plow.  585. 

(/)  Co.  Lit  46.  b.    Drew  v.  Baily,  (k)  Co.  Lit  813.  b.  n.  l.   Qodb.  108. 

2  Lev.  100.    Bkzton  v.  Heath,  Poph.  (0  Cother  v.  Merrick,  Hard.  9 1 .  95* 


On  the  tonHTMliM  imd  [Clip.  IlL 

fkther  by  a  second  venHne^  flUhMgli  ht  wts  aeithef  h^ir  gmeral 
nor  special  to  the  lessor.  But  when  (k)  there  were  two  c^r* 
ceners  tenatits  Iti  iAil^  and  the  husband  of  one  of  them  after  her 
death  being  tenant  by  the  curtesy  joined  with  the  othei^  ebpat*ceMr 
in  making  a  tease  rendering  rent  to  then  and  their  belrB ;  thk 
was  held  not  to  be  a  good  reservation^  becnnse  it  would  be  neeei* 
sary  to  construe  the  word*  in  two  diflerent  senses ;  for  the  teMint 
by  the  curtesy  cun  have  no  heirs  (riT  hie  body  inheritable  to  the  e»* 
tail,  tdt  he  has  nd  estate  tail  in  him :  and  even  if  ^ heirs  "  ia  his 
ease  were  to  be  construed  heire  of  the  body,  he  night  have  iasue 
by  a  fottner  vetHrt^  which  wotM  beheir  of  hb  body,  mad  yet  cofcdd 
not  inherit  by  force  of  tbe  gift^  So  if  tenant  by  the  curtesy,  and 
the  heir  to  the  reversion  in  tail,  join  in  a  lease  reserviUg  rent  to 
them  and  their  heirs^  this  l^ne  in  like  manner  b  not  warranted  by 
tbe  statute  38  Henry  VIII.  fay  k«aseii  of  such  general  reservatioi 
which  would  carry  a  moiety  of  tbe  rent,  at  least  to  the  heirs  gene* 
ral  of  the  tenaut  by  tbe  curtesy.  (0 

The  rent  reserved  upon  leases  made  by  virtue  of  powers  ia 
private  settlements  cannot  he  made  payable  to  aay  one  but  the 
lessor,  his  heirs  and  assigUs,  or  such  person  or  persons  to  whom 
the  reversion  or  inheritance  will  come  after  the  death  of  the 
lessor.  If,  therefore,  a  tenant  for  life  by  virtue  of  a  power 
demises  rendering  rent  to  him  and  his  heirs  during  the  tenn,  it 
shall  nevertheless  be  payable  after  his  death  to  the  remainderftnati. 
And  it  will  be  payable  as  a  rent  strictly,  and  not  as  a  sum  in  gnoss^ 
though  the  remainderman  claim  not  under  the  person  executing 
tbe  power :  for  these  leases,  when  execuiedj^are  derived^  not  out  cf 
the  interest  of  the  person  e&ecutiag;  butoftbe  person  creatiag  fee 
fow^ah^  pirece9e  alfffie^  lay  the  instiy 

JVom  which  tfie^'Cower'STefivSr^^ 
reversioner,  strictly  speaking,  claim  the  reversion  under  the  per- 
son making  the  lease,  (fn)  So  Where  A»  aeised  of  a  reversion  ufs- 
|iectant  o  n  an  estate  for  lift»  in  certain  lands,  and  being  also  seised 
in  fee  of  other  lands,  levied  a  fine  to  the  use  of  B.  for  fifteen  years 
remainder  to  himself  tor  lilb-,  with  power  to  leaise  for  t#enty^ne 
^eai^  or  three  lives  in  possession,  it  Was  held  that  a  lease  mad^  by 

(k)  Thompson's  cate,  latch.  45.  ITho.  ^oft.  36.,  ^rhrch  cihss  fiircitart 

(0  Stacy  V.  Clerk,  cited  Pidm.  484.       v.  Poole,  1  And.  STS,  iuid  it  llbd. 
On)  See  1  ^p.  I3d.  a.  where  ft  is      AtTr.  Sfffl.  pi.  9.    Sstlds  e;  I^g^  S 
(jBplIed  asnmui  gfossi  but  c^htrn^  jn     Lord  Rsym.  TSlK. 

8 
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A.  in  pvrvBanoe  of  Ms  pow^r  ckaiiged  the  possenkMi  iomediatoly^ 
BOtwithBteiidiiig  B/s  term  of  fiflsen  ywniy  but  dat  B«  was  an* 
titled  Co  the  rent  reaeired  in  the  ttiean  time.  («) 

It  aaens  te  have  bee»  dotemiiaed  that  a  rant  resennad  to  a 
lessor  or  hia  heirs  is  incapable  of  reaaedy,.  aad  thai  it  will  be  es« 
tinguirfied  by  the  4eatli  <af  the  lessor;  and  io  Malh>ry*a  caas  (o)  a 
mt  raserTed  to  tiie  abbot  or  his  anccessor  aaama  to  hare  bem 
saved  by  the  vvmls  ^  dimoip  Isbe  ton/'  So  likewise  it  seam  ia 
have  been  daiarmined  that  •akhoogh  executors  and  administaakNra 
cannot  have  the  rent  of  freehold  laada^  tlia«igh  spednlly  resiyyadl 
to  thcin^  yet  a  rent  reaerved  to  a  feasor^  his  exeouten  and  adaii- 
aiatratoie,  or  to  the  lessor  •and  his  assigns,  iadieates  an  iatonlioii 
tint  the  vent  ahauld  aot  ge  wiidi  the  reveraion^  and  therefoiw  thai 
it  wvH  be  eailing«ished  by  the  deatfi  of  the  leaaor;<;i)  yet  im 
Sachev^fell  e.  SVagate  (f )  the  eonrt  held  that  the  words  ^  dariaf 
the  term"  would  save  sooh  •  reaervatien,  aad  carry  it  to  tlie  dav««M 
of  the  lessor;  and  thisdeoisien  was  irery  nnoh  wa  the  authority  -of 
Mallory's  case.  Bat  if  a  lessee  for  years  naderleasa  mserving  rent 
to  him  and  his  heira,  it  will  nevertheless  (pa  to  the  nxeeutors*  (r) 

A  maa  may  reserve  one  eun  during  one  part  of  the  term,  atid  « 
different anai  dwring  the  rest;  and  the  whale  shall  be  eansiAered 
oM  vent.  60  he  nay  reservia  one  rent  to  himself  and  another  to 
his  heirs.  {$)  But  sf  tenant  hi  tail  flnfce  a  lease  for  years  ncoDrdi  ng 
to  the  statute,  reserving  the  aconatomed  rent  to  the  issue  in  tail^ 
wvthont  making  aay  reservation  to  hiaMelf,  it  ie  •said  aot  to  be  a 
good  reservation,  liccaase  <it  ia  aot  aeoaediog  to  the  wtsivcls  ef  the 
statute.  (/)  Bvt  thane  is  ne  ebjeoaien  to  tenant  ia  tail  veiemng 
the  whole  or  paii  .duriag  his  own  Me;  and  if  the  iasoe  ar  aac* 
eesaer  aoeapt  Ihe  dimiDiahnd  rewt,  he  is  preclndod  frefn  auing  fist 
the  wkrie^niginaUy  reserved.  <a) 

It  ianot  necessary  te  mentaaa  nuy  place  iifare  Ihe  rent  ahall  be 
payable*  In  •cohmhni  cases  the  law  has  apipeinted  tbe  land,  wbieh 
is  Ihe  debtor,  to  4ie  tfaejplaee  where  it  as  payabla,  aad  where  lihe 

(n)  Fox  r.  Prickwood,    Cro.  iec  (t)  Smith  v.  UewKMfu  Yehr.  leo. 

847.  .flollMd  «•  HofiLiaib  4  laau.  a.  Ubir- 

(0) «  Esf. \\t.h.  lin  V.  W«Bftfiierth«  K07.  i. 

^  By.  4a.  a.   JBdwya  r.  Weottaa»  (0  Hard.  90,  93.   5  Rep.  6.  a.  IiOf^ 

18  Rep.  35.  Umxil^'%  fiasew  JIasoJ.  «Uk 

(f  )9  Saaai.  aST.  («)  Dyer  1S3.  a.  304.  a.    2  BaN. 

^}  2  Ssaai.  171.  a.  7.  jkp.  tea,  4e7.  iiaj,  7a. 
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lessor  must  demand  it ;  and  yet,  if  it  be  reserved  payable  at  any 
place  off  the  land,  it  is  notwithstanding  renf,  and  most  be  demanded 
as  such  at  that  place.  If  the  rent  is  made  payable  at  S.  or  D.,  the 
rent  must  be  demanded  at  both  places,  because  the  lessee  has  his 
election  at  which  to  pay  it.  (x) 

In  the  king's  case  the  place  appointed  by  law  is  the  proper 
office  in  the  Exchequer  for  the  receipt  of  dues :  but  if  the  king 
assigns  the  reversion,  it  becomes  payable  on  the  land,  although  il 
be  specially  made  payable  at  the  Exchequer ;  for  that  is  nothing 
more  than  what  the  law  implies,  (y) 

In  old  leases,  in  addition  to  the  rent  there  was  frequently  a  sumr 
reserved  by  way  of  penalty  to  enforce  the  punctual  payment  of  ' 
rent  or  other  duties;  which  penalty  was  called  a  nomine  pcenm: 
A  nomine  pcsnte  runs  with  the  land,'  and  is  incident  to  the  rever* 
sion :  (s)  but  if  the  rent  be  severed  from  the  reversion,  the  nomine 
peencB  will  pass  with  the  rent,  though  not  named,  because  it  is 
a  security  for  the  payment  of  the  rent,  (a)  A  nomine  pcsnash  now 
very  rarely  reserved  on  leases. 

It  may  be  useful  to  observe  in  this  place  that  by  the  statutesr 
relating  to  settlements  of  the  poor  the  rent  reserved  is  a  criterion 
of  the  value  without  reference  to  accidental  circumstances  which 
may  make  it  to  the  pauper  worth  more  than  it  can  be  intrinsically 
yalued  at  Therefore  a  residence  of  twelve  months  (A)  upon  a 
tenement  of  the  yearly  rent  of  10/.,  the  landlord  paying  rates  and 
taxes,  will  confer  a  settlement,  (c)  So  the  taking  of  a  tenement 
which  by  having  been  cropped  with  clover  and  grass  seed  by  the 
landlord  when  let  to  the  tenant  was  worth  10/.  a  year,  will  confer 
a  settlement,  (d)  By  the  stat.  59  Qeo.  III.  c.  50.  the  settlement 
by  renting  a  tenement  after  the  act  (8d  July,  1819,)  must  be  by 
renting  a  house  or  land  in  the  same  parish  of  the  actual  value  of 
10/.  a  year,  and  held  and  rent  paid  for  one  year,  the  hoiise  or 
building  being  a  distinct  and  separate  dwelling-house,  and  all  the 
land  being  in  the  same  parish.    Forty  days^  residence  under  such 

(x)  2  Roll.  Abr.  4S8.  895. 

(p)  Co  Litt  tOl.  b.     Borough  v.  (h)  SUt  69  Geo.  III.  c.  50. 

Taylor,  Moor.  404.     Hugan^s  •  case,  (c)  R.  v,  St.  PauPs  Deptford»  15 

8av.  131.  £ast.  9^0.    R.  v.  Fraishnghani,  Burr. 

(z)  Thinn  v.  Cholmley,  Cro.  Bliz.  S.  C.  748. 

388.  (d)  R.  V.  Purley,  16  East  126.    R* 

(a)  Brendloss  v.  Phillips,  Cro.  Blix.  v.  WssI  Cramore,  9  M.  and  S.  132. 
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circum8tanoe8  before  that  statute  would  have  conferred  a  settle- 
ment, (e)  If  a  Fleet  prisoner  take  a  house  in  this  manner  within 
the  rules,  it  will  confer  a  settlement.  (/) 

The  Stat.  IS  Geo.  III.^c.  8.,  commonly  called  the  general  Turn- 
pike Act,  prohibits  persons  from  gaining  settlements  by  renting 
the  tolls  of  a  turnpike-road ;  and  the  court  has  considered  a  road 
a  turnpike-road,  although  it  was  made  under  a  local  act,  and  the 
words  ^  turnpike-road  "  did  not  occur  in  it*  (g)  fiut  the  general 
turnpike  act  does  not  extend  to  the  tolls  of  a  bridge  which  does 
not  appear  to  be  part  of  a  turnpike-road.  Therefore  the  renting 
the  tolls  of  a  bridge,  vested  by  act  of  parliament  in  a  company  of 
proprietors  who  were  declared  a  corporation,  will  confer  a  settle- 
ment, although  the  tolls  were  made  personal  estate,  and  the  rent- 
ing was  not  stated  to  be  by  deed.  (A)  ^ 

A  tenement  found  to  be  of  the  value  of  4^.  a  week,  and  to  be 
demiseable  at  that  rate  at  all  times  of  the  year,  if  let  by  the  week, 
but  not  to  be  of  the  value  of  10/.  a  year  if  let  by  the  year,  will  not 
jgain  a  settlement,  (t)  But  a  settlement  may  be  gained  by  renting 
a  tenement  of  above  10/.  a  year  in  the  parish  where  the  pauper 
resides,  although  he  reside  during  the  time  as  a  servant  to  a  col- 
lector in  a  turnpike-house :  for  the  general  turnpike  act  only 
relates  to  renting  the  tolls  by  the  gatekeeper  who  resides  in  the 
toll-house.  (A:)  Where  (/)  a  pauper  took  a  tenement  of  11/,  a 
year,  which  he  occupied,  still  receiving  parish  pay  for  six  months 
after,  having  previously  agreed  to  underlet  to  another  a  part  for, 
51.  a  year,  which  other  guaranteed  to  the  landlord  the  payment  of 
the  rent  without  which  he  would  not  have  let  to  the  pauper,  but  the 
pauper  paid  the  whole ;  it  was  held  that  the  pauper  was  legal  tenant 
for  the  whole,  although  perhaps  the  landlord  did  not  give  him  credit 
for  the  whole,  and  therefore  the  pauper  had  gained  a  settlement. 

Where  a  pauper  was  permitted  to  occupy  a  tenement  worth  10/. 
a  year  in  consideration  of  services,  he  was  held  to  have  gained  a 
settlement,  (m)  But  where  a  pauper  rented  land  of  the  ann  ual  va- 
lue of  £/•  lOi.  6d.y  and  built  on  part  of  it  a  post  windmill  at  theexpense 

(e)  R.  V.  Arowell,  1  Sir.  5t9.    R.  v.  (h)  R.  v.  Bubwith,  1  M.  and  S.  514. 

FilloDglej,    1    T.   R.   AbS.     R.   v.  (OR.  v.  HelliDgly,  10  East  41. 

Knighton,  t  T.  R.  48.  (k)  R.  v.  Denbigh,  5  East,  838. 

(/)  R.  V.  St  Martinis  Ladgate,  t  (/)  R.  v.  Hooe,  4  KasL  868. 

i*r.  984.  (m)  R.  v.  Melkridge,  1  T.  R.  598, 

(r)  It.  V.  Slvety  1 1  East.  91  R.  v.  Fillongley,  1  T.  R.  468. 
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at  190/.,  which,  by  agreettetit  tehh  Im  Imdlonl,  lie  HrigiU 
at  his  pleasure ;  and  he  let  the  laill  fbir  a  pait  of  the  tiaie  aft  tkt 
rent  of  9L  per  annum.  Thin  was  heM  to  be  no  tenetneat  to  con- 
fer a  settlement,  beeaose  ihe  mill  was  a  mefe  duittel,  the  property 
of  the  tenant  and  not  of  the  landlord ;  it  was  also  <detadied  Ami 
the  ground,  (o) 

In  all  cases  a  residence  for  the  time  reqidrM  by  law  is  indispms* 
able ;  and  therefore,  if  the  tenant  be  forcibly  prevenled,he  caoKot 
gain  a  settlement  (p)  Bot  a  wife  cannot  be  remowd  from  a  tana* 
ment  of  10/.  a  year,  in  the  occopation  of  her  husband,  allheagh 
he  reside  elsewhere,  (q} 

tVhere  (r)  A.  agreed  with  B.  on  B.*s  takrug  a  ftrfn  from  C.  of 
the  yearly  valae  of  ISO/,  to  become  joint  partners  with  B.  in  tiie 
stock  and  farm  without  any  agreement  between  A.  and  C,aiidA» 
resided  with  B.  forty  days  on  the  farm,  be  gained  a  settlement 

In  a  late  case  (s)  it  was  held  that  a  panper  did  not  gain 
a  settlement  by  having  hired  a  tenement  of  more  than  10/.  a 
year  value,  and  having  resided  therein  more  than  forty  days 
altogether,  bat  less  than  forty  days  before  the  passing  of  the  sta* 
tute  59  Geo.  III.  c.  50.  by  which  a  residence  of  twelve  months  is 
necessary.  The  statute  had  in  view,  as  appears  by  the  pneasnUe, 
the  preventing  of  the  disputes  and  controversies  whfch  bad  ariseli 
respecting  the  settlement  by  renting  tenements ;  and  the  cont^ 
thought  this  object  would  be  best  attained  by  confining  the  fnifairy 
to  the  fact  whether  a  settlement  had  been  acquired  befere  the 
second  of  July,  1819,  the  time  from  which  the  act  took  effect. 


▼III.  AMiough  a  freehold  lease  is  itself  nothing  moffe  than  a 
venant  real,  and  a  tenant  for  years  boMs  the  lend  by  virtae  of  tbe 
personal  obligation  or  correnant  implied  in  his  fMmtmct ;  (f)  yet  it 
has  been  considered  necessary  in  modem  times  to  add  ejcprois 
covenants,  varying  according  lo  the  nature  of  tbe  property  de- 
mised, and  the  exigencies  of  tbe  parties.  The  general  object  ^ff 
such  covenants  is  either  to  qualify  the  legal  obligation  pf  the 
oontraet,  or  to  provide  for  certain  obfoctsi  or  against  certain 

(o)  H.  0.  ImidonAorpe,  6T. E.  977.  (r)  R.  v.  SeMUsr,  S  T.  E. dS4.  JLa. 

.   (p)  R,  e.  LHnAftdergock,  f  T.  R.  DvsinTMr,fts«ir*ft.C.S9«. 

Vtn.  (t)  R.  V.  Marylebone,  4  B.  4lt  A.  Sit. 

tq)  iKdH  V.  Biaekfordiy,  1  Bl.  406.  (i)  Gilh.  T%a.  aO.  Mt  Seoi.  41  iv 


CiiiP.  HI  3  MoecWw*  o/fe<Miw.  »3 

iooeiiteiiieiioM  fe  trhkb  tbe  Ifc*  lil»  het  pMvided  wffioieat 
remtdiea.  These  ooTenwits  «re  i»l»«Uy  totweeu  tbe  lessor  «Bd 
the  hm^  and  bind  them  and  their  repre«eii««ti»e«  .  but  they  nay 
HhewiM  be  betwee.  tilber  party,  ind  any  third  person  who  shall 
beMTrtytbtfaedeed:  ia  the  latter  oase,  howewr,  there  u  thu 
ineeo^ieiite  5  that  a  is  merely  a  personal  aad  collateral  cove- 
nant,  aaless  the  party  «ov*iiaaUng  has  the  legal  estate.  Wi 
thei«C»«,  *•  -ortjjagor  and  aiortga^ee  join  in  a  lease,  the 
eovewats  in  onler  that  they  -lay  rua  with  the  hind  Bost  be  witb 
tlie  OMrtgagee :  beoaase  in  the  eye  «f  the  law  the  laortgagor  is  a 
tneM  atranger  to  tbe  estate.  <«) 


1.  Tbe  eweaAnt  for  qaiet«n|oyweot  for  the  payment  of  rent  and 
taxes,  or  other  public  burthens,  are  applicable  to  most  cases  of 
deuis*.  Ift  forming  leases  it  is  usual  to  insert  a  covenant  to 
tammtxe  tbe  form  aeeordiiig  to  the  most  approved  modes  of  good 
huBbandry ;  and,  wbtte  tuiWings  are  comprised  in  the  lease,  cqve- 
mtXa  to  iaeure  against  fire  (*)  seem  to  be  iadUpensable.  Besides 
these  there  are  maay  others  adapted  to  each  particular  case,  which 
may  be  moalded  according  to  the  snlyect  natter  and  the  wUhee  of 

the  oontracting  partieai 

la  the  case  of  parol  leases^  or  leases  in  writing  for  years  not 
under  seal,  it  has  been  long  decided  that  the  consideration  ef 
«cea»«tion  and  payment  of  rent  is  sufficient  to  miuntain  assumpsit 
on  a  promise  to  proteiBt  the  enjoyneot  of  the  lessee.  Cy)  Andia 
one  ease  it  #as  hdd  that  no  lawful  tiOe  of  entry  need  be  shewn  in 
Mch  a  promise.  <f)  But  in  Majfov  v.  Grigg,  (a)  which  seems  to 
be  the  saaw  ease,  it  is  stated  that  tbe  plaintiff  in  his  declaration 
•et  forth  thb  evictioa  to  hate  Iwcn  ^judidum  amte;  and  after 
verdict  the  eoart  thought  it  suflfcieDt.  So  if  the  lease  is  by  deed, 
tben  is  an  impKod  eovehaat  an  the  part  of  the  lessor  to  protect 
ihe  peesessioa  «f  the  leseee  in  the  most  ample  manner.  (£)  This 
covemnt  is  sMtfltBea  oallad  a  warranty  1  bu*  warranty  is  mow 

ifit  Webb  ».  RuMclU  S  T.  tt.  393.  Pearl  v.  Dngcr,  Cro.  tSliz.  94. 
Stokes  V.  Ru«cU,  S  T.  A.  678.  (»)  Gregory  »•  Msyo,  3  Ktt.  7«. 

(*)  See  Doe  a.  Pitt  t..  Umilig,  4  1*1.  *  lev.  1«. 
Camp-b.  1».1P.<!.  is.     tio*  <.  Wtt  «.         (.,)t*l^  «». 
Shewin,  3  Cwnpb.  N.  P.  C.  134.  «  F.  N.  B.  1  Sdk.  19T. 

(y)  Mn1«.  Edwards,  «  I«ea..loa. 
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properly  applicable  to  freehold  leases,  on  whicli  the  remedy  was 
by  real  actioDb  (€)  The  distinctioo  is  important.  A  warranty  is 
a  covenant  real,  annexed  to  an  estate  of  freehold  or  inheritance 
by  which  the  warrantor  bound  himself  and  his  heirs,  either  upon 
Toucher  or  by  judgment  in  a  writ  of  warrantia  ckartce,  to  yield  in 
case  of  the  eviction  of  the  grantee  other  lands  equal  in  valueto 
the  lands  lost;  or  it  might  be  used  in  defence  of  the  possession 
by  rebutting  the  title  of  the  person  entitled,  if  be  was  bound  by 
the  warranty.  This  warranty  might  be  either  express  or  implied; 
lineal  or  collateral,  t.  e.  it  might  be  made  either  by  the  person  through 
whom  the  heir  claimed  title,  or  by  some  person  baring  a  collateral 
title  to  the  estate  in  possession :  in  the  latter  case  it  bound  the  heir 
without  assets;  in  the  other  it  did  not  bind  unless  assets  descended. 
But  it  could  in  no  case  be  annexed  to  an  estate  for  year». 

The  reason  of  this  distinction  is  well  explained  in  an  excellent 
note  by  Mr.  Butler  to  Coke  upon  Littleton,  {d}    Before  the  sta- 
tute quia  empioreSy  if  lands  in  fee  were  granted  by  the  word  ^^  dewfa',^^ 
to  lie  held  of  the  grantor  himself;  then,  without  any  other  war- 
ranty, the  feoffor  and  his  heirs  were  bound  to  warranty.    Tliis 
was  also  enacted  by  the  statute  de  bigamisy  stat.  4  Edw.  T.  c.  &. ; 
and  according  to  Lord  Coke  this  statute  was  merely  declaratory  of 
the  common  law  in  this  respect.    The  warranty  in  this  instance 
was  a  consequence  of  tenure ;  and  so  necessary  a  consequence, 
that  where  an  express  and  qualified  warranty  was  introduced, 
It  did  not  restrain  or  circumscribe  the  implied  warranty.     Where 
lands  wei^  granted  to  hold  of  the  chief  lord  of  the  fee,  there  was 
no  tenure  between  the  grantor  and  the  grantee ;  and  the  coase* 
quence  was,  that  there  was  no  warranty  arising  from  tenure.  StiU 
there  was  a  personal  warranty  from  the  grantor  as  a  consequence 
of  the  gift ;  although  it  did  not  apply  to  the  heir.     The  statute 
qtda  emptores  put  an  end  to  the  first  kind  of  warranty  here  men* 
tioned,  and  left  only  the  latter  on  soch  grants  in  fee  simple. 
Afterwards  in  the  case  of  grants  in  fee  tail  and  for  life  the 
distinction,  which  has  been  mentioned  in  the  introductory  part  of 
this  work,  arose,  that  where  a  man  seised  in  fee  granted  for  life 
or  in  tail,  reserving  the  reversion  to  himself,  the  tenants  of  the 
particular  estate  held  of  him,  and  he  of  the  chief  Idrd  :  where  he 
granted  for  life  or  in  tail,  with  remainder  over  in  fee^  there 

(e)  F.  N.  B.  81.  ii)  Co.  Litt.  384.  a.  n.  1.  nth  ediL 


Ghap.  111.]  execution  of  leuses.  S97 

tbe  grantee  held  immediatdy  of  the  chief  lord.  In  the  former 
case,  the. tenure. remaining  between  the  donor  and  doiiee,  the 
warranty  remained  as  before  the  statute :  but  in  the  Idtter  there 
was  n«  warranty  except  a  personal  one,  unless  the  ^^  heirs^  of 
the  grantor  were  expressly  named.  But  leases  for  years,  as  we 
have  before  observed,  rested  merely  in  contract;  the  tenant  bad 
only  the  perception  of  the  profits,  and  was  considered  to  hold  the 
possession  for  the  reversioner.  The  consequence  was,  whoever 
recovered  the  freehold  reduced  the  term.  The  lessee's  remedy 
was  4n  contract*  By  virtue  of  that,  tbe  words  <^  yielding  and 
paying*'  were  construed  to  be  a  covenant  for  the  payment  of 
rent ;  and  -  the  words  '^  demise,  grant,"  &c.  were  held  to  be  a 
covenant  in  favour  of  the  tenant,  which  enabled  him  to  recover 
damages  in  case  of  eviction.  In  this  sense  they  are  held  to  imply 
a  warranty*  From  the  warrantj  of  freehold  estates  it  differs  in 
its  nature ;  as  that  arises  from  tenure,  this  from  contract ;  and  in 
its  operation,  as  that  being  a  consequence  of  tenure  is  not  mo* 
delled.  by  express  warranties  ;  this  arising  from  the  contract  of 
the  parties  may  be  modified  and  regulated  by  express  covenants 
introduced  into  the  lease. 

Warranties  are  divided  by  Littleton  into  binding  warranties, 
and .  tbose  which  commence  by  disseisin :  binding  warranties  are 
geaerally  such  as  we  have  mentioned ;  those  which  commence  by 
disseisin  are  thus  explained  by  Littleton,  (e)  As  where  there  is 
father  and  son,  and  the  son  purchases  land  and  letteth  it  to  his 
father  for  years,  and  tfie  fiither  makes  a  feoffment  in  fee,  with 
warranty,  or  if  the  fiither  is  parHceps  triminis  in  disseising  the 
eon,  such  warranties  do  not  bind  the  son  :  because  it  cannot  be 
presumed  that  one  who  is  so  unjust  as  to  do  a  wrong,  would  be  so 
just  as  to  leave  a  recompence,  to  his  heir.  But  if,  in  common  cases 
a  lessee  for  years  or  at  will  make  a  feoffment  with  warranty,  such 
warranty  will  bind  the  heir  if  he  have  assets,  because  it  is  in  that 
case  a  lineal  and  not  a  collateral  warranty;  for  this  is  a  good 
feoffment  against  all  but  those  which  have  right. 

An  express  warranty  could  only  be  by  the  word  warranti%o; 
but  by  the  statute  de  bigamis  (/)  <<  dedi "  is  made  an  express  war- 
ranty during  the  life  of  the  feoffor.     ^  Dedi  ei  concessV*  or 

(e)  Litt  698.  if)  5iqn-Cf 
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!i "  onlfi  m^  tQ  implied  urgrnuity  lo  9  feoffbent  t  b^t  ^'oofi- 
ccsf r'  or  ^^iimiH  eli^neem^^  are  not  sufficient  (g) 

In  Um  €MQ  of  Finooaib  v.  Rudge  (A)  the  question  wu  whether 
lA  the  case  of  an  evi^on  for  years  an  aclion  oCcareiianl  aigbtbe 
brought  for  damafes  on  a  clause  of  warranty  annexed  to^  a  fipa»- 
hoM  lease :  «nd  it  was  agreed  by  all  the  jadges  i»  the  Ezehequar 
Chamber  that  the  action  of  covenant  wo<ild  lie,  booa«se>  though 
the  warranty  w«9  annexed  to  the  freebc^dy  yet  the  breach  vac  ef 
a  chattel  for  which  there  could  neithor  bo  a  voacher^  eebotter, 
nor  judgomit  for  value  in  zpqrrwtia  elmrt<B  /  and  thevefore  a  real 
warranty  is  a  covonnnt  roal»  when  the  fraehcM  ie  brought  in 
question ;  yet  it  aaay  be  vKed  as  a  pemonal  covenant  ki  recofw 
dbunagesi  where  a  lease  for  yeaiie  or  niqr  other  losa  is  the  point  in 
iKspnte.  An  aetion  of  covenant  will  also  lie  en  a  wamii^  oa  a 
fine  sHTCcmce$9U  Iqr  a  fomo  covert,  (i) 

By  the  stai.  11  Hen.  VXI.  c,  90«  all  warmnties  by  foaao  tenant 
JA  dower  are  void  i^inst  the  heir  of  the  hnshand ;  and  hgr  the 
Stat- 4  and  5  Ann.  c<>  16,  s,  81*  all  warranties  by  teoailt  for  lib 
fwe  void  against  those  in  reversion  or  reivainder ;  and  so  are  aM 
collateral  warranties  made  by  any  ancestor  ool  bmiig  am  estate 
ofinharitanGe  m  poasesiion. 

Where  (j>  A.  nod  his  wifet  nmA  if»  right  of  the  mfo  for  the 
teres  of  her  li%  leased  by  indontqre  1^  tbe  words  <^  demise  and 
ip-  form  let"'  for  years^  if  tb9  wife  should  so  long  livey.and  afler<- 
wards  the  wife  surviviig  avoided  Uie  Isase,  4io  %ueBtion  was 
whetbor  this  covenant  in  Jaw  eicAended  beyond  the  hnsbaed's 
.life :  and  it  was  held  tbct  it  did  not,  for  a  oovenant  in  law  will 
.not  bind  to  a^  ineoBv^aience.  Sm»  if  tenant  for  life  makes  a  lease 
for  twenty  years,  and  covenants  that  the  defendant  shall  enjoy 
during  the  term,  and  thon  dies,  the  eoveoant  is  discherged :  but 
otherwise^  if  he  covenant  for  twenty  years.  So  the  hnfdied  cove- 
naat  in  a  tease  for  years  by  tenant  for  Ufo,  by  the  words  ^  dimm 
€t  adfinmm  ira4idi  ; ''  does  not  entend  beyond  hid  Ijfe*  {k)  So  if 
tenant  in  tail  with  remainder  in  tail^tohisown  heiir  general)  mako 
a  lease  for  Uvea  according  to  tl>e  stat.  39  Hon*  VUL  with  war- 

* 

({)Sheph.  T.  184.  Swsin  v.  Series,  )  And.  12.  Ch^^nej 

Qi)  Hob.  3.  v.Laoglej,  1  Leoo.  179. 

(i)  Wootton  V,  Hele,  I  Lev.  SOI.  (Ar)  Swain  v.   Series,  Cheyney    r. 

ij)  Bragg  V.  Wiseman,  1  Axpiml.  j^.  LaDgls)F»  uH  Wf^ra. 


CniiP.  III.]  execution  qf  Im9m.  399 

TMtSy  ^nd  then  di#  wkbovt  beirs,  the  kise  not  being  «  diao^'iH 
tfiHiaiiee  will  cease  wilb  the  kmfMr's  liby  and  the  wtrrant j  witli 
it.  (0  So  if  teeant  in  tail  make  a  lease  not  wanraated  by  th» 
statote,  and  eovenant  geaefaliy  for  ^oiet  eojojrmeftt^  tb0  covemMit 
will  determine  with  bis  death ;  because  the  eatate  ol  the  teaaat  in 
tail  to  which  the  dwenant  is  anneied  is  deteraiioed  by  the  dealh 
of  tenaat  ia  tail,  (ei)  The  law  ia  sueh  cases  oonsiders  ealjr  what 
the  lessor  may  lawfalljr  great  ^  aad  therefore  even  ia  espress 
<lo¥eaanta  if  the  eoveaajsl  be  for  enjojment  doriog  <^  the  term>.*' 
w  ^^  duriag  the  denise  or  lease,"  such  words  are  net  eoostniefl 
as  absoltttecoveaaiits^  but  are  referred  only  to  the  probable  dava* 
tion  of  the  lease^  aeeordiog  to  the  interest  which  the  lessor  can 
legally  grant.  If  any  thing  further  is  intended^  it  mwt  be  ctaarly 
and  absolutely  set  forth. 

By  the  coyen«it  in  law  ia  Iseses  for  years  th»  lesser  eogoges 
Ihet  the  lessee  shall  enjoy  against  his  own  acts,  and  all  l&wfal 
interruptions  of  strangers :  (n)  but)  by  the  esipresa  covenant  in 
modern  use,  it  is  usual  to  qualify  this  general  eovenani ;  and  the 
lesser  thereby  covenants  agaiaet  the  acta  oalgF  of  hhaaaU^  and 
those  clanaiag  under  hiai.  If  therefore  there  is  no  covenant  for 
iitle^  and  only  such  an  express  oovenant  for  quiet  eiyoymenty  the 
lessee  for  years  upon  eviction  by  tide  paraoMNint  cannot  recover 
under  the  general  covenant  implied  in  the  word  ^^  demise.'' (o> 

It  is  nMtter  of  familiar  practice,  observes  Sir  W.  D.  Evans, 
that  a  tenant  cannot  be  allowed  to  dispule  the  title  of  the  land- 
lord under  when  be  holds,  or  whose  title  ha  has  acknowledged. 
It  is  also  maosfost  thni  in  consequence  of  the  application  of  the 
rule,  a  leoamt  is  very  often  sutgeded  to  greni  diflkulty  and 
emberressBMnt  from  conflicting  claims^  It  is  agreed,  indeed, 
thai  any  diflicttltiee  npon  the  stil^l  nmy  be  obviated  by  exprem 
altpulalion.  Tenants,  howover,  and  pnrciiaaers^  may  not  be  suffi- 
ciently upon  the  alert,  in  anticipating  the  consequences  of  the 
^ngageaMOts  entered  into.    Where  therofocn  a  large  considera- 

<1)  ]Ce«ee  i;^  Cops,  Cf  o.SMz.  aSS.  fltjle  r.  Ifieming*  Cro.  Jac.  la.  llni- 

(m)  Andrew  v.  Pearce,  1  N.  R.  158.  ley  v,  Folliott,  3  T.  R.  687. 

(fi)  Andrews^s  case,  Cro.  fiKa.  914.  {o}  liernil  u.  fhmm^j  4  Twimi.  SS9. 

Mountford  v.  Catesby,   Hy.  8e&  a.  8se  Hoke^^cm^  4  ftep>  SO.  isaane. 


Aaoa.  aiyl.  9t.  Mtjot  a.  9*i|Sf»  >  Brown>  lLev.S7.  S^  n.  Caraav. 
Mod.21S.  Lee  ».  Ssamv » IMi.  T»7.  Paiidby  Craw  Slia.  804.  Bsoaf  htpo  r. 
783.  Hayes  v.  BickersUff,  Vaugh.  1 18.     Cmwuy,  Dy.  040.  a. 
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tion  is  given  either  io  the  shape  of  premiuni  or  expendttare,  care 
should  be  taken  to  insert  an  express  stipulation  for  a  general  and 
absolute  covenant  for  peaceable  enjoyment,  not  leaving  the  sub- 
ject to  the  uncertainty  which  at  present  attends  the  questioUi 
whether  such  a  covenant  can  be  required  generally  by  a  lessee, 
or  whether  be  is  only  entitled  to  claim  a  covenant  against  the 
personal  acts  of  the  lessee,  and  the  persons  claiming  under  him. 

It  is  sometimes  necessary,  where  a  defect  in  title  is  obvious,  for 
the  lessor  to  covenant  against  the  acts  of  a  particular  person ;  and 
snch  a  covenant  will  be  a  protection  against  the  entry  of  such 
person,  whether  by  right  or  wrong ;  because,  if  it  was  confined  to 
his  legal  claim  only,  the  effect  would  be  to  compel  the  lessee  to 
try  the  right,  which  it  was  the  manifest  intention  of  the  parties  to 
prevent,  (o)  So  also  it  seems  that  if  the  lessee  brings  an  action 
of  covenant  upon  the  usual  covenant  for  quiet  enjoyment  for  the 
tortious  entry  of  the  lessor,  the  court  will  not  drive  him  to  his 
action  of  trespass ;  because  the  lessor  has  by  his  general  covenant 
undertaken  not  to  avoid  his  own  deed,  (p) 

Where  (9)  tenant  in  tail  with  reversion  to  the  crown  leased  for 
years,  and  covenanted  for  quiet  enjoyment  against  all  persons 
except  the  queen,  her  heirs  and  successors,  kings  and  queens  of 
England,  and  the  queen  granted  over  the  reversion,  the  assignee 
was  held  not  to  be  within  the  exception.   ^ 

If  the  lessor  covenant  for  him  and  his  heirs  to  save  harmless 
against  all  persons  claiming  under  him,  this  will  extend  to  the 
widow  of  the  lessor,  if  she  is  entitled  to  dower,  (r)  So  also  where 
one  purchased  by  fine  to  himself  and  his  wife,  and  having  made 
a  lease  covenanted  for  quiet  enjoyment  without  disturbance  by 
him,  or  any  other  person  by  his  means,  title,  or  procurement ; 
this  included  the  wife  who  ousted  the  lessee  after  the  death 
of  the  lessor;  for  the  fine  was  levied  by  the  procurement  of  the 
lessor,  (s) 

If  the  lessor's  estate  is  on  condition,  and  he  demises  with  a 
covenant  that  the  lessee  shall  enjoy  without  impeachment  by 
hinU,  or  any  other  through  his  impediment,  interception,  means, 

(tf)  Foster  o.  Mapes,  Cro.  SUz-SlS.  Eliz.  517. 

Chaplin  v.  Southgate,  10  Mod.  984.  {r)  Godb.  33S. 

While  V.  Ewer,  Cro.  Eliz.  893.  (t)  Butler  v.  Swinnerioo,  Palm  S39. 

(ji)  Cross  V.  Young,  S  Show.  426.  See  Dy.  25d.  a.  pi.  4. 

(f)  Woodroffe  v.  Greenwood,  Cro. 
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and  consent;  and  iafterwards  breaks  the  condition,  ibis  19  a  breach 
of  the  covenant  for  quiet  enjoyment.  (0  So  where  (u)  the  uses . 
were  declared  td  A.  and  bis  heirs,  on  condition  that  if  they  did 
not  pay  four  pounds /ler  annum  to  the  conusor,  the  conusor  might 
enter;  and  A.  enfeoffed  B.  who  leased  the  premises  for  years, 
with  a  covenant  for  quiet  enjoyment ;  it  was  held  that  eviction  by 
A*  was  a  breach  of  the  covenant,  although  the  lessee  might  have 
paid  the  annuity  in  salvation  of  his  own  estate. 

If  a  parson  lease  bis  rectory  with  a  covenant  for  quiet  enjoyment 
during  the  term,  without  any  expulsion  or  any  act  to  be  done  by 
the  lessor,  and  then  the  lessor  is  deprivecT,  this  has  been  held  not  to 
be  within  the  covenant,  because  it  is  a  mere  non-feasance,  (x) 
So  if  a  parson  covenant  for  quiet  enjoyment  as  long  as  be  con- 
tinues parson,  this  leaves  him  at  liberty  to  avoid  it  by  resignation, 
non-residence,  or  any  other  way.  (y) 

•  In  some  of  the  old  cases  (s)  it  was  conceived-  that  a  decree  in 
chancery  did  not  come  within  the  meaning  of  the  words  ^^  lawful 
eviction,"  although  it  deprived  the  lessee  of  his  possession,  by 
decreeing  that  a  stranger  and  not  the  lessor  is  entitled  to  the 
land;  but  whether  courts  of  law  in  modern  tiroeo  would  coun- 
tenance such  a  construction  against  the  good  ibith  of  the  contract 
admits  of  much  question:  and  in  the  case  of  Hunt  u  Danvers(<i) 
all  the  judges  held  upon  error  in  the  exchequer-chamber,  that 
a  suit  in  equity  was  such  a  breach  of  an  agreement  for  the  quiet 
enjoyment  of  tithes,  as  the  courts  of  law  might  take  notice  of. 
So  if  the  covenant  be  that  the  lessee  shall  enjoy  during  the 
term  quietly  and  without  interruption,  and  discharged  from  tithes 
and  other  duties,,  and  that  if  the  tithes  are  demanded  and  recovered 
against  him  during  the  term,  be  shall  retain  in  his  bands  so 
much  of  the  rent  as  the  tithes  amount  to,  a  suit,  though  after  the 
term,  is  a  breach  of  the  covenant,  (b) 

A  covenant  for  quiet  enjoyment  may  have  a  retrospective  as 
well  as  prospective  operation ;  therefore  where  (c)  the  lessor 

(t)  StevcDtoa  v.  Powell,  1  Bulstr.     Moor.  859. 
IW.  («)  Tho.  Raym.  S70. 

(h)  Smith  v.  Warren,  Cro.  Eliz.  688.  .       {k)  Lanoing  v.  Lovering,  Cro.  Blia. 

(x)  4  Leon.  98.  pi.  104.  916. 

(jf)  Wheeler  v.  Heydon,  I  Brownl.         (e)  Lewis  «.  Hellier,  d  Keb.  891. 
It5.      ,  .1  Sid.  S7A.    Oshey  v.  Hicks,  Cro.  Jsc. 

(s)SeeSJ[^ii*71.  Selbyv.  Chute,      t63. 
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covenanted  that  his  lessee  should  enjoy  for  nine  yean  from  the 
year  1664,  A.  D.  which  was  two  years  befiNre  the  sealing  and 
delivery  of  the  lease ;  this  covenant  was  held  to  extend  to  time 
past  as  well  as  future :  for  it  was  a  secarity  for  the  term  in  com- 
putation of  time,  althoug^h  the  party  was  not  bound  till  the 
sealing  and  delivery  of  the  deed. 

Executors  and  administrators  are  bound  without  being  named : 
but  heirs  are  not  bound  without  being  name.d;  nor  are  heirs 
bound,  though  named,  unless  the  obligation  commences  with  the 
ancestor;  but  it  seems  to  be  allowed  that  a  man  may  bind  his  eze* 
cutor  without  naming  hilbself*  Executors  are  bound  in  all  cases 
except  where  the  act  is  personal ;  and  even  there,  if  there  is  a 
breach  in  the  life  of  testatdr,  an  action  will  lie  for  the  breadi 
against  the  executor,  (d) 

The  enjoyment  meant  both  by  the  law  and  by  express  cove- 
nants must  be  taken  to  be  legal  enjoyment,  without  the  per- 
mission of  any  other  person :  therefore,  where  a  second  lease  was 
made  during  a  prior  demise,  it  was  held  to  be  no  answer  to  the 
plaintiff's  demand  in  an  action  of  covenant,  that  during  the  first 
half-year  of  the  plaintiff's  lease  he  might  have  enjoyed :  but  that 
for  non-payment  of  rent  for  SI  days  after  such  half  year,  the  d^ 
fendant  had  a  right  to  re-enter  according  to  a  proviso  in  the  lease ; 
because  the  defendant's  covenant  meant  a  legal  entry  and  eaj^- 
ment,  without  the  permission  of  any  other  person.  («)  So  also  an 
action  will  lie  on  the  covenant  in  law,  without  actual  entry  and 
expulsion,  if  at  the  time  of  the  demise  the  lessor  could  not  give 
lawful  possesson ;  for  '^  dimisV^  implies  the  power  of  demising, 
and  it  is  not  reasonable  to  compel  the  lessee  to  enter  and  commit 
a  trespass.  (/) 

The  covenant  for  quiet  enjoyment  also  extends  to  protect  the 
lessee  in  all  those  rights  and  privileges  which  are  necessarily 
incident  to  his  estate ;  an  action  therefore  will  lie  on  this  covenant 
for  the  disturbance  of  a  way  of  necessity,  (g)  But  where  the 
grant  is  of  a  mere  easement  in  the  lessor's  land,  the  lessor  is  not 
botind  to  repair  the  subject  matter  on  which  the  enjoyment  of 
the  easement  depends,  although  he  expressly  covenant  for  quiet 
enjoyment;  and  the  easiement  may  be  said  to  be  part  of  the 
demised  premises. 

f^  ^eph.  T.  by  Prsst  177.  (g)  Morris  v.^Edf iagton,  S  Tiest 

(e)  Liid well  v.  INswiiuui,  S  T.  R.  450.     f4.  Asdvew*  «•  Famdlftej  e  Mod.  11 S. 
(J)  Bolder  r.  Teylor,  Hob.  12. 
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Where,  tberefore,  in  a  demise  of  a  messuage,  except  a  piece  of 
ground  on  which  a  pump  stood,  the  lessor  granted  the  free  use  of 
the  pomp  during  the  term  to  the  lessee,  and  covenabted  that  he 
should  enjoy  the  premises ;  it  was  held  that  the  lessor  was  not 
bound  to  repair  the  pump.  (A)  The  lessee,  however,  himself  may 
repair  it  upon  the  principle  that,  by  the  grant,  every  liberty  by 
which  he  may  enjoy  the  easement  passes.  On  the  same  principle, 
if  a  man  demise  the  middle  room  of  a  house,  the  lessor  is  not 
bound  to  repair  the  roof:  but  the  lessee  is  not  thereby  prevented 
from  enjoying  the  room,  for  he  may  repair  it  himself.  The  dis- 
tinction upon  which  the  law  in  such  cases  depends  is  between  acts 
which  amount  to  a  misfeasance  and  nonfeasance.  If  one  grant  a 
way,  and  disturb  the  lessee  in  enjoying  it,  this  is  a  misfeasance, 
and  covenant  will  lie :  but  in  the  other  case  the  lessor  does  no  act 
to  disturb  the  enjoyment,  and  the  law  gives  the  lessee  every 
liberty  which  is  necessary  to  make  good  the  grant. 

Upon  the  construction  of  particular  covenants  many  cases  have 
occurred,  but  no  general  rule  can  be  laid  down  :  the  only  rule 
of  interpretations  is  the  apparent  intention  of  the  parties,  accord- 
ing to  which  it  is  the  practice  to  construe  all  deeds.  Indeed  there 
is  no  subject  on  which  so  little  technicality  prevails.  From  all 
the  cases,  on  the  subject  it  appears  that  however  general  the 
words  of  a  covenant  may  be  when  standing  by  themselves  and 
alone ;  yet  if,  from  other  covenants  in  the  same  deed,  it  is  plainly 
to  be  inferred  that  they  could  not  have  been  intended  in  a  general 
sienie,  the  court  will  limit  their  operation  according  to  the  inten- 
tion manifested  by  the  parties.  In  Browning  v.  Wright,  (t) 
therefore,  the  introductory  words  of  the  first  covenant,  which  was 
for  title,  namely,  <^  for  and  notwithstanding  any  act  done  by  him 
to  the  contrary,"  were  held  to  controul  a  subsequent  covenant  in 
more  general  terms  to  the  acts  of  the  party  himself.  In  Hesse  r. 
Stevenson,  (k)  on  the  contrary,  the  omission  of  these  words  was 
held  to  be  decisive,  in  leaving  the  covenant  in  question  at  large ; 
although,  in  a  subsequent  part  of  the  sentence,  the  defendant 
covenanted  that  he  had  by  no  means,  directly  or  indirectly,  for- 
feited any  right  or  authority  he  ever  had  or  might  have  had  over 
the  property  in  question ;  bteause  the  court  conceived  that  these 


Ob)  Pomfrel  «.  Ricroft,  1  Srand.        (0.9B.&P.  IS. 
Stl.  (k)  3  B  ft  P.  h7S. 
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If  the  lessee  coyenaot  to  repair  and  keep  in  repair  doriiig  IImi 
term,  an  action  may  be  maiotained  for  breaches  during  the  term 
before  its  eji^piration ;  and  it  is  not  sufficient  that  the  lessee  pats 
the  premises  in  repair  at  the  end  of  the  term,  or  at  any  time  dar- 
ing its  continuance.  (/) 

A  covenant  to  repair  during  the  term,  or  within  three  months 
after  notice^  will  giTe  the  lessor  his  election  either  to  give  notice 
or  to  bring  his  action  of  covenant :  but  the  lessee  must  at  all 
events  repair  before  the  expiration  of  the  term,  for  he  canno^ 
come  upon  the  premises  after  the  term  without  being  a  trea* 
passer,  {g)  So  where(i)  the  lessee  covenanted  that  he  would  frqni 
time  to  time  after  three  months'  monition  sufficiently  repair,  an4 
at  the  end  of  the  time  leave  sufficiently  repaired ;  the  latter  clause 
was  held  to  stand  by  itself  and  the  notice  only  applied  to  thf 
repairing  during  the  term* 

A  covenant  to  repair  at  all  times,  when,  where,  and  as  ofteq 
as  occasion  shall  require  during  the  term,  and  at  fiirdiest  within 
three  niQnths  after  poiice,  is  a  qualified  covenant,  and  cannot  bf 
ataited  as  a  covenant  to  repair  at  all  times  when,  where,  and  af 
often  as  occasion  slyould  require  during  the  term,  (t )  But  where  (k) 
Ibere  was  a  covenant  to  rebuild  a  house  in  t^ro  years,  and  siiffi- 
cjently  to  repair  the  same,  and  all  oAer  buildings  to  be  erected 
during  the  term  when,  where,  and  as  occasion  should  require,  and 
4be  Qame  in  al)  things  sufficiently  repaired  at  the  end  of  th^ 
term  to  yield  .up  to  the  lessor,  although  it  was  followed  by  a  coye^ 
Bant  that  the  lessor  might  twice  or  oftener  in  the  year  enter  to 
view  the  condition  of  the  premises,  and  of  all  want  of  reparation, 
;to  leave  notice  in  writjng  tp  repair  within  six  months ;  within  whic^ 
time  the  Lessee  covenanted  to  repair  accordingly :  it  was  helfd  that 
the  first  covenant  was  unqualified^  and  that  the  plaintiff  might 
jdedare  on  the  paving  jtfie  premises  out  of  repair  at  the  end  of  i\uf 
term,  without  averring  orpvpving  six  months'  notice  to  repair* 

If  .the  les^  cove^n|t4:p  resftir^  and  the  lessee  covenant  to  re- 
pair after  the  reparat^onf  BQ|a4e  J>y  Ih^  lessor,  although  the  prepise^ 
be  in  good  repair  at  the  time  of  making  the  lease^  yet  the  lessor 

if)  Loxmore  «.  Bobson,  1  B.  f^  A.        (0  -Hoijw^  e.  .Testmr*  T  Tannt 

i$)  Aaoa.  %  BoU.  |U|i.  950.  fjif)  Wqed  ;p.  JDfty,  7  Taunt  640. 

(h)  Harftct  ^o.  Batcher^  Qtfi.  Jsc.        (i)  Shter  a.  Stone,  Cro.  Jac.  S4#. 
•44. 
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must  first  repair.  (/)  But  where  the  lessor  covenanted  to  make 
all  necessary  reparations  before  Midsummer  following,  and  the 
lessee  covenanted  that  he  would  repair  to  the  end  of  the  terra, 
this  was  held  to  be  no  condition  precedent,  because  it  was  merely 
a  division  of  the  time,  n's.  that  the  lessor  should  repair  before 
Midsummer,  and  the  lessee  after,  (m) 

If  in  the  covenant  to  repair  the  words  are  ^^  the  lessor  allowing 
and  assigning  timber  for  repairs,''  this  is  a  qualification  of  the 
covenant ;  and  the  lessor  must  aver  in  his  declaration  that  he  did 
allow,  &c.  (n)  But  where  (a)  the  lessee  covenanted  to  repair  be- 
fore the  first  of  June,  5000  slates  being  found  and  delivered  by  the 
lessor  towards  the  repairs,  and  afterwards  to  keep  in  repair, 
land  the  lessor  assigned  a  breach  in  not  keeping  in  repair  after  the 
first  of  June:  it  was  held  no  plea  to  say  that  the  lessor  did  not 
find  and  deliver  the  slates;  for  this  Was  an  action  on  another  part 
of  the  covenant  with  which  the  finding  the  slates  had  nothing  to  do. 

r 

Where  B.  leased  a  mill  aiid  covenanted  to  find  cogs,  rounds, 
brasses,  timber,  &c.  for  the  mill,  during  the  term,  and  W.  cove* 
nanted  to  keep  them  in  repair,  the  court  were  divided  whether 
these  were  mutual  or  conditional  covenants,  (p) 

If  the  lessor  covenant  to  repair,  and  does  not  do  it,  the  lessee 
may  do  it,  and  pay  himself  by  way  of  retainer  out  of  the  rent,  (q) 

This  covenant  also  being,  like  all  other  express  covenants, 
an  independent  personal  contract,  the  lessee  is  not  estopped 
thereby  from  cutting  down  trees  for  repair,  although  the  cove- 
nant be  that  he  shall  repair  at  his  own  costs :  he,  therefore,  may 
justify  in  an  action  of  waste  on  this  ground  notwithstanding  the 
covenant,  and  the  lessor's  only  remedy  is  upon  his  covenant,  (r) 

If  the  lessee  of  a  concurrent  lease  covenant  to  repair  during  the 
term,  he  must  repair  during  the  existence  of  the  prior  lease,  be- 
cause  the  covenant  is  express  to  that  effect,  and  his  term  hak; 
commenced  in  computation  of  time,  (s) 

What  sliall  be  considered  a  good  and  suflicient  repair  under 
any  of  these  covenants  must  always  be  a  question  for  the  jury : 

(m)  Bragge  v.  Nightingale,  Sty  1. 1 40.         (p)  Macklestone  v,  Thomas,  Willes 
9  Dq^v.  17.  pi.  15.    6  Via.  Abr.  75.      140. 
pi.  16.  (p)  Browne  V.  Walker,  1  Lntw.  S94. 

(n)  Thomas  o.  Cadwallader,  WUles,         (f )  Beale  «.  Taylor,  1  Leon.  897. 
490.  (r)  Dy.l98  a.  S14.b.  Anon.  Moor.2S. 

(0  S  Salk.  lOS. 
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bat  it  has  been  held  that  upon  a  covenant  to  repair  with  convenient, 
necessary,  and  tenantable  reparations,  the  lessor  must  ahew  that 
the  house  was  not  tenantable ;  and  trifling  deficiencies,  such  as 
of  a  tile  or  a  little  mortar  here  and  there,  will  not  support  his 
action.  (0 

Covenants  in  building  leases  may  be  mentioned  under  the  same 
head.  As  such  contracts  are  entered  into  for  the  specific  purpose  of 
building  or  rebuilding  houses,  the  covenants  framed  to  efiect  the 
object  in  view  are  specific  likewise ;  and,  indeed, since  the  object  is 
merely  executory,  it  can  only  rest  in  covenant  till  the  covenant  is 
performed.  A  covenant  to  rebuild  several  houses  is,  however, 
not  satisfied  by  rebuilding  some  and  repairing  others,  though  at  a 
considerable  expense,  (u)  But  where  (x)  the  lessee  of  a  building 
and  repairing  lease  covenanted  that  within  the  last  fifty  years  of  the 
term  he  would  take  down  the  four  demised  premises,  as  occasion 
Slight  require,  and  in  the  place  thereof  erect  four  other  good  and 
substantial  messuages,  it  was  held  that  it  must  be  shewn  that 
loccasion  did  arise.  Gibbs,  Ci  J.  said,  however,  that  if,  upon  the 
trial  of  an  issue  founded  on  this  case,  it  should  appear  that  the 
repaired  house  was  not  completely  and  substantially  as  good  as  a 
new  house,  he  should  direct  the  jury  to  find  for  the  plaintiff. 

In  all  leases  where  the  premises  consist  of  buildings  of  any  con* 
aiderable  value,  it  is  usual  to  insert  covenants  for  insurance 
against  fire.  These  covenants  usually,  and  indeed  necessarily, 
specify  the  particular  sum  in  which  the  premises  shall  be  in- 
8ur«d :  bat  this  has  no  tendency  to  limit  the  damages  which  may 
be  recovered  on  the  covenant  to  repair,  if  there  is  one,  because  they 
Mre  independent  covenants,  although  they  may  be  in  the  same 
deed,  (y) 

In  the  case  of  Preston  v.  Merceau  (z)  Mr.  Justice  Blackstone, 
after  stating  that  the  court  could  neither  alter  the  rent  nor  the 
term,  the  two  things  expressed  in  the  agreement,  is  reported  to 
have  added  '^  that  with  respect  to  collateral  matters  it  might  be 
different ;  the  plaintiff  might  shew  who  was  to  put  the  house  in 
repair,  or  the  like,  concerning  which  nothing  is  said.''  But  this 
opinion  is  not  consistent  with  the  decided  cases.  To  add,  observes 

(I)  Cod jsby^s  case,  March  17.  411. 

(«)  The  City  Of  LondoQ  v.  Nash,  (y)  Digby  «.  Atkinsoo,  4  Campb. 

1  Vex.  12.  N.  P.  C.  875. 

(jr)  Evelyn  v*  Raddish,   7  Taunt  (&)  S  Bl.  1S49. 
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Sir.  PbOlipi,  a  new  term,  or  to  define  what  was  befera  iadafiaitei 
it  in  eAet  to  make  a  material  variation,  (a) 

A  covenant  to  deliver  op  the  premises  at  the  end  of  the  term  is 
not  an  oposoal  covenant;  (6)  and  if  the  covenant  be  to  leave  the 
premises  as  the  lessee  found  them,  it  is  an  agreement  to  leave 
them  in  tenantable  repair,  (c) 


4.  In  fiirming  leases  the  bare  relation  of  landlord  and  tenant  is 
a  sufficient  consideration  for  the  tenants  promise  to  manage  tie 
ferm  in  a  husbandlifce  manner ;  (d)  and  a  tenant  from  year  to 
year  (e)  is  under  the  same  implied  engagement  as  a  tenant  for  a 
longer  period.  The  mode  of  husbandry  according  to  which  the 
law  implies  that  the  lessee  shall  manage  the  land  is  the  ontom 
of  the  immediate  neigfabouriiood :  by  which  term  ^*  custom  *'  is  not 
meant  that  it  should  be  immemorial,  or  that  it  should  be  confloed 
to  any  limited  space ;  bat  that  the  method  of  husbandry  adopted 
should  be  according  to  the  approved  habits  of  husbandry  in  the 
neighbourhood  under  circumstances  of  the  like  nature*  (jO  By 
means,  however,  of  a  special  covenant  a  party  may  waive  the 
benefit  oftfae  custom  of  the  country;  for  where  there  is  a  written 
agreement,  there  can  be  no  inquiry  as  to  the  custom ;  becaoee  it  is 
natural  to  suppose  that  such  an  agreement  will  contain  all  the 
particulars  and  terms  of  the  bargain,  (g) 

In  the  case  of  fiirming  tenante  the  general  law  is  that  all  (be 
manure  produced  on  the  fiurm  shaH  be  consumed  on  the  jpremisess 
and  after  the  term  ended,  the  hay,  straw,  litter,  fodder,  dang, 
manure,  and  compost  on  the  land  belong  to  the  lessor ;  and  ttm 
lessee  can  neither  remove  them,  nor  is  he  albwed  any  compen- 
sation for  them,  (h)  In  particular  districts,  likewise,  the  law  per^ 
mits  tile  usage  of  the  country  to  controul  the  contract*^  if  euch 
usage  is  not  unreasonable.  Thus  an  usage  for  the  landloird  to  pay 
a  sum  in  compensation  to  the  ofigoing  tenant  for  labour  and  ex- 
pense in  tilling,  following,  and  manuring  arable  and  meadbwtand 
according  to  good  husbandry  has  been  considered  a  reaeenable 

(A  I  PhilL  Sv.  see.  note.  Bfomn  v.  Criunp,  1  Ksnh  567. 

(b)  Andrews  v.  Needham,  Noy.  75.  (g)  Webb  v.  Plammer,  8  BU  and  A. 

(c)  Winn  v.  White,  S  BL  840.  747. 

I4i  Powley  e.  Walker,  5  T.  IL  S78.        (A)  &r  jMwt^  Vmn,  1  HcMt  3.  C 
(e)  Oulow  e.  ■  ■-'     ,  16  Vei*  173^       446. 
if)  Legh  a.  Hewsftt^  4  MmI.  154. 
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usage,  becanse  the  tenant  could  not  otherwise  reap  tbe  advanlagi 
of  such  labour  and  industry.  (i>  So,  although  a  custom  thai  tfae 
lessee  should  hold  over  after  his  term  for  half  a  yeari  is  not 
good ;  (£)  yet  a  custom  that  the  awaygoing  tenant  shall  have  tiie 
crop  on  the  land  after  the  expiration  of  the  term  has  been  84 
held ;  (0  and  he  may  house  such  awaygoing  crop  in  the  barns  on 
the  farm  for  a  certain  time  after  he  has  quitted  the  premises,  if 
the  custom  so  permit,  (m)  In  all  these  cases,  howeyer,  a  special 
covenant  may  either  waive  the  usage  of  the  district,  or  controul  the 
general  law. 

The  eflfect  of  a  clause  allowing  the  awaygoing  tenant  to  take 
away  the  crop  is  a  prolongation  of  the  term,  as  to  the  land  on 
which  it  grows,  and  he  continues  in  possession  till  the  crop  is 
taken.  So  where  (n)  the  outgoing  tenant  had  covenanted  with 
his  landlord  to  leave  the  manure  on  the  premises,  and  to  sell  it  to 
the  incoming  tenant  at  a  valuation,  it  was  held  to  give  the  outgone 
tenant  a  right  of  outstand  for  the  manure  on  the  farm,  and  the 
posseision  and  property  in  it  remained  in  him  in  the  mean  time ; 
and  the  incoming  tenant  removing  or  using  it  before  sach  valua- 
tion, was  answerable  to  the  outgone  tenant  in  trespass*  It  may 
however  be  remarked,  that  if  there  be  no  such  title  in  the  tenant  to 
an  o%oing  crop,  the  landlord  may  bring  trover  against  him  ibr  eat* 
ting  it  after  the  expiration  of  the  lease,  (o) 

If  there  is  a  covenant  in  the  lease  for  sowing  and  managing  4m 
iJBurm,  and  for  disposing  of  the  dung  and  straw,  and  quitting  and 
yielding  up  the  premises  in  the  manioer  in  whidi  the  same  had 
been  managed  and  quitted  by  other  tenants,  and  the  tenant  enter* 
ing  have  notice  of  any  prior  lease,  he  is  in  general  bound  by  sudi 
reference :  but  if  the  tenant  has  no  notice  of  any  prior  eova^ 
nant,  he  is  only  bound  by  the  mode  in  which  the  landlord  diall 
have  permitted  former  tenants  to  manage  and  quit,  although  such 
former  tenants  may  l^pilly  have  been  bound  by  some  diflbieat 
agreement,  (p) 
The  usages  of  different  districts,  and  tilie  usual  ag^reementa 

(0  Daiby  e.  Hirst,  I  Brod.  &  Biagh.  (m)  Beayaa  v.  Delahay,  1  H.  BK  6, 

824.   Senior  v.  Armitage,  1  H<rft  N.  (»)  Beatty  v.  Gibbons,  16  Bast  116. 

P.  C.  197.  Boraitoa  v.  Orsen,  16  Bast  71. 

(k)  Moor.  8.  pL  87.  White  «.  Sigrer«  («)  Davi^  v.  Ceanop,  I  Fnce  Bx« 


PkliiL8li.  Rep.  53. 

(0  Wigglesworth  v.  DiUisoOy  DougL        (p)  Liebearood  ••  Vioes»  1  Meriv.  U. 
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between  landlord  and  tenant  witfa  respect  to  quitting  and  yielding 
np  the  premises  at  the  end  of  the  term  as  a  matter  of  arrangement 
between  the  incoming  and  outgoing  tenant,  seems  to  have  pro- 
duced a  question  whether  the  incoming  tenant  could  not  main- 
tain an  action  against  the  outgoing  tenant  for  a  breach  of  good 
husbandry :  but  the  better  opinion  seems  to  be  that  no  such 
action  can  be  maintained,  although  no  special  provision  has  been 
made  contrary  to  the  custom  of  the  country.  In  one  case  (q)  how- 
ever,  where  the  tenant  was  bound  to  consume  all  the  hay  on  the 
premises,  or  for  every  load  of  hay  removed  to  bring  two  loads  of 
taianure ;  and  on  quitting  the  premises  he  sold  part  of  a  rick  of 
bay  then  standing  to  a  purchaser  without  mentioning  his  liability 
to  bring  manure ;  although  it  was  admitted  that  the  bringing  on 
the  manure  was  no  condition  precedent  to  carrying  away  the  hay 
as  between  the  landlord  and  tenant,  yet  it  was  held  that  after  the 
tenant  had  quitted  the  premises,  the  succeeding  tenant  had  a  right 
to  tefiise  to  permit  the  hay  to  be  removed  till  the  manure  should 
be  deposited. 

The  statute  56  Geo.  III.  c.  50.  has  given  a  legislative  sanction 
to  such  covenants,  which  greatly  protects  the  landlord  from  the 
former  legal  consequences  of  the  contract.  It  provides  by  the 
first  section  that  no  sheriff  or  other  officer  shall  sell  or  carry  off 
firom  any  lands  let  to  farm  any  straw  threshed  or  nnthreshed,  or 
any  straw  of  crops  growen,  or  any  chaff  colder  or  turnips,  or 
any  manure,  compost,  ashes,  or  seaweed  in  any  case  whatsoever, 
nor  any  bay,  grass  or  grasses,  natural  or  artificial,  nor  any  tares 
or  vetches,  nor  any  roots  or  vegetables,  being  produce  of  such 
lands  in  any  case  where,  according  to  any  covenant  or  written 
agreement  entered  into  and  made  for  the  benefit  of  the  landlord 
or  owner  such  produce  ought  not  to  be  taken  off,  or  which  by  the 
tenor  or  effect  of  such. covenant  or  agreement  ought  to  be  used  and 
expended  thereon,  and  of  which  covenants  and  agreements  such 
sheriff  or  other  officer  shall  have  received  a  written  notice  before 
he  shall  proceed  to  sale. 

By  the  second  section  of  the  same  act  it  is  enacted  that 
the  tenant  shall  give  notice  in  writing  to  the  officer  of  the  ex- 
istence of  such  covenant  or  agreement,  and  of  the  name  and 
residence  of  the  landlord ;  and  such  sheriff  or  other  officer  i^ 

(f )  Smith  V.  Cbaoce,  2  B.  and  A.  75S. 
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required  forthwith  on  executing  such  process  and  before  sale  to 
send  notice  by  the  general  post  to  the  landlord  or  his  agent,  and 
shall  in  all  cases  of  absence  or  silence  of  such  landlord  or  agent 
postpone  and  delay  the  sale  till  the  latest  ,day  he  can  lawfully 
appoint.  Provided  alwaysy(r)  that  such  produce  may  be  sold 
subject  to  an  agreement  to  expend  it  on  the  land  according  to  the 
custom  of  the  country  where  no  covenant  or  agreement  appears ; 
and  in  cases  where  any  covenant  or  written  agreement  shall  be 
shewn,  then  according  to  such  covenant  or  written  agreement : 
and  after  such  sale  so  qualified,  it  is  provided  that  the  purchaser 
may  use  all  such  necessary  barns,  buildings,  jards,  and  fields  for 
the  purpose  of  consuming  such  crops  or  produce  as  such  sheriff  or 
other  officer  shall  assign  for  that  purpose,  and  which  such  tenant 
or  occupier  would  have  been  entitled  to,  and  ought  to  have  used 
for  the  like  purpose  on  such  lands. 

It  has,  however,  been  held  that  this  act  will  not  bind  the  crown, 
although  passed  for  the  purpose  of  general  good,  in  promoting 
good  husbandry.  It  was  argued  in  this  case  that  the  clause  in  the 
Stat.  8  Ann.  c.  14.  (s)  saving  the  rights  of  the  crown  was  an  ac- 
knowledgment that  acts  of  parliament  in  favour  of  agricultural 
interests  might  bind  the  crown,  though  not  expressly  named :  but 
the  court  said  they  were  unanimously  of  opinion  that  the  proviso 
in  the  stat.  8  Ann.  must  have  been  thought  necessary,  because 
the  word  ^^  extent "  was  used  in  that  act.  In  this  statute,  on  the 
contrary,  the  crown  or  the  crown  process  is  not  in  any  way  alluded 
to ;  and  therefore  they  were  of  opinion  that  it  did  not  bind  the 
crown  or  afiect  the  crown  process.  Garrow,  B. — The  act  begins 
with  providing  for  the  preservation  of  covenants  between  the 
owners  and  occupiers  of  land  let  to  farm,  and  it  never  loses  sight, 
of  those  parties  till  the  end  ;  and  there  in  the  eleventh  section  it 
contemplates  the  case  of  tenants  becoming  insolvent,  and  provides 
that  the  assignees  shall  not  deal  with  the  crops  on  farms  otherwise 
than  the  tenant  might  have  done :  evidently  in  every  other  possible 
case  of  insolvency  leaving  the  landlord  to  his  remedy  on  the  cove- 
nant, and  clearly  abstaining  from  cases  where  the  crown  might  be 
concerned.  (0 

If  a  man  take  land  sowed  or  stocked  with  cattle,  and  covenant 

(r)  Sect  3.  sued  agunsfc  their  ieoints.    See  poit. 

(f)  Eaabliog  landlords  to  recover  a         (I)  The  King  in  aid  of  Osbonnie  v. 
year*s  rent  in  cases  of  executions  is-     Osbourne,  6  Price,  Exch.  Rep.  94. 
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to  kav0  it  in  tlM  Mme  pKgbt,  lie  must  leate  it  sown ;  or,  if  fbe 
eatde  die^  be  must  supply  their  Dumber,  (n) 

A  covenant  by  a  lessee  tbat  be  will  suflBciently  muck  and 
manme  tbe  land,  witb  two  sufficient  sets  of  mock,  witbin  tbe  last 
six  years  of  tbe  term,  tbe  last  set  of  muck  to  be  laid  upon  tbe 
premises  witbio  tbree  years  of  tbe  expiration  of  tbe  term,  is  satis- 
fied by  tbe  tenant^s  laying  on  two  sets  of  muck  witbin  tbe  last  tbree 
years.  (X) 


5.  Tbe  next  point  witb  reference  to  wbicb  covenants  are  usually 
made  comprebends  taxes,  rates,  and  otber  burtbens  imposed  eitber 
directly  by  parliament,  or  by  county  and  parocbial  regulations. 

Tbe  land-tax  made  perpetual  by  tbe  stat.  S8  Geo.  III.  c.  60.  is 
tbe  faindlord*s  tax,  as  between  the  landlord  and  tenant :  but,  with 
reference  to  tbe  public,  it  is  tbe  tenant's  tax.  (y)  The  land-tax 
acts  have  always  in  tbe  first  instance  charged  the  occupier :  but 
they  direct  him  to  deduct  out  of  tbe  rent  so  much  of  the  rate  as  in 
respect  of  such  rent  tbe  landlord  ought  to  bear ;  and  the  landlords 
mediate  or  immediate  are  required  to  allow  such  deductions. 

The  landlord  under  these  acts  must  pay  the  rent  according  to 
ike  rent  be  receives,  and  not  according  to  the  rent  at  which  the 
premises  are  taxed ;  (x)  therefore  where  there  was  a  covenant  on 
the  part  of  the  lessee  to  pay  all  taxes  except  the  land-tax ;  the 
landlord  was  bound  only  to  pay  the  old  land-tax,  and  not  the 
additional  land-tax  occasioned  by  the  improvement  of  the  es- 
tate, (a)  So  if  the  tenant  is  under-assessed,  he  can  only  deduct 
pro  raid,  (b) 

Where  (c)  a  person  took  seven-sixteenths  of  certain  premises, 
the  whole  of  which  were  then  rated  at  the  annual  value  of  S5/., 
and  the  lessor  covenanted  to  pay  all  taxes  then  chargeable  on  the 
premises,  or  on  any  part  thereof,'  or  on  the  yearly  rent  thereby 

(h)  Frest  Shep.  T.  174.  i  Salk.  108. 

(x)  Fowoall  r.  Moore,  6  B.  and  A.  (s)  Yaw    v.    L«iiian,    1  Wib.  Sl. 

416.  Barnfather  v.  Lee,  East  T.  S6  Geo. 

(^)  R.  o.  Mitcham,  Cald.  876.  R.  III.  K.  B.   Whitfield  o.  Braadwood, 

a.   St  Lawrence,    Cald.  379.  R.  v.  S  fltark.  N.  P.  C.  440. 

Bndow,  Cald.  874.  Extll  o.  Partridge,  (a)  Hyde  v.  Hill,  8  T.  R.  S77. 

8  T.  R.  808.   Astlej  o.  Reynolds,  1  (b)  Sherrington  v.  Andrews,  Comb. 

Str.  916.  Lord  ATranr.Cri^,lSMod.  483. 

68'.  Hales  r.  Freeman,  1  Brod.  and  (c)  Watson  v.  A^ins,  8  B.  and  A. 

Bing;39i«    See  Brewster  v.  Kidgdl,  647. 
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glBoried,  aad  the  kisee  ooTenanted  to  pay  all  fmah  taxM 
aboold  thereafter  be  charged  on  the  premises,  oi^  on  any.  part 
tiiersof :  it  was  held  by  Bayley  and  Helroyd,  J  J.  diaentitnU  Ah* 
botly  C.  J.  that  the  true  construction  of  these  covenants  wai,  that 
the  lessor  shonld  pay  all  such  taxes  as  were  chargeable  on  the  pre^ 
mises,  consideriiq^  them  as  of  the  annual  value  of  seven-sizteeaths 
of  3S/.S  and  that  the  lessee  should  pay  all  fresh  taxes,  aild  all  such 
mdditioDS  to  the  taxes  formerly  chargeable,  as  were  occasioned  by 
Hkm  improved  value  of  the  premises. 

Where  in  1814  a  distress  was  made  on  a  tenant  for  the  whole  itf 
the  rent  due  from  him,  and  a  deduction  of  the  land-tax  was 
refused,  (he  lease  being  silent  on  the  point ;  ^nd  the  tenant  havings 
pretested  against  his  liability,  paid  during  five  successive  years, 
wtlhout  renewing  in  any  sort  the  olgection :  it  was  held  that  in 
1890,  he  could  not  recover  in  an  action  fiir  money  paid  to  the 
defendant's  use  any  of  the  sums  so  paid  for  land-tax.  Dallas, 
C.  J.  in  deliveriflg  judgment  said,  on  the  facts  the  case  could  not , 
be  distinguished  as  to  the  general  ground  from  former  cases  in 
which  it  had  been  held  that  a  payment  made  under  such  circum- 
stances is  to  be  considered  a  voluntary  payment.  The  present 
was  stronger  in  degree :  for  resistance  to  a  demand,  dereliction  of 
that  sesislaoce,  and  subsequent  and  uniform  acquiescence,  operate 
n^re  strongly  than. a  payment  made  in  ignorance  and  silence 
w<ould  have  done*  The  simple  point,  he  said,  on  which  the  court 
bad  hesitated  for  a  moment,  had  been  a>  to  the  sum  claimed  to  be 
deducted,  when  the  distress  was  made  in  1814 ;  and,  with  a  view 
to  this,  they  wished  to  look  into  the  case  of  Ghaham  o«  Tate:  {d) 
but  on  consideration  they  thought  it  did  not  apply  in  favour  of  the 
plaintiff;  for  in  Graham  v.  Tate  the  claim  made  was  immediately 
followed  up,  and  never  afterwards  abandoned ;  not  falling  there- 
fore  in  point  of  principle  within  all  or  any  of  the  several  grounds 
on  which,  as  fundamental  grounds  to  sustain  actions  of  this  de« 
scription,  such  cases  have  been  decided,  (e) 

The  case  of  Graham  9.  Tate  abovementioned  arose  upon  an 
agreement  in  a  lease  to  pay  all  taxes,  except  the  landlord's  pro« 
perty-tax;  and  the  tenant  agreed  to  lay  out  20/.  in  repairs,  which 
the  landlord  also  agreed  to  allow :  but  afterwards  the  landlord 
dislrained  for  the  rent,  and  sold  to  the  whole  amount  without 
allowing  isiiher  for  repairs  or  property-tax,  which  last  he  knew 

(i)  1  M.  and  S.  609.  («)  SpTsgg  o.  Hammond,  8  Brod.  and  B.  50. 
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the  tenant  bad  paid  to  the  collector.  Lord  EUenborough, 
C.  J.  ^^  The  tenant  was  obliged  to  pay  the  full  amonnt  of  the 
sent  nnder  the  distress,  if  the  landlord  would  not  consent  to 
make  the  deduction  in  respect  of  the  property*tax ;  and  it  does 
not  appear  to  me  that  he  has  any  remedy  except  by  bringing 
an  action.  If  so,  the  only  question  is  as  to  the  form  of  action. 
It  seems  to  me  that  he  may  waive  the  tort,  and  bring  an  ac- 
tion for  money  had  and  received ;  if  in  the  result  the  land- 
lord has  got  money  into  his  pocket  which  does  not  belong  to 
him."  Lord  EUenborough,  C.  J.  added,  that  the  court  was  of 
opinion  in  iavonr  of  the  plaintiflF  on  the  question  of  repairs,  but 
gave  no  reason :  it  appears  however  that  the  plaintiff  ought  to 
have  declared  on  the  special  agreement,  as  suggested  by  HuUock, 
counsel  for  the  plaintiff.  And  although  the  same  might  have 
been  said  with  respect  to  the  property-tax,  yet  as  the  property- 
tax  act  expressly  empowered  the  tenant  to  deduct  the  property-^ 
tax,  the  case,  so  fiir  as  it  related  to  that  point,  stood  independent  of 
any  special  agreement,  and  was  also  analogous  to  the  case  upon 
the  land-tax  act,  just  before  cited. 

The  case  of  Denby  v,  Moore  (e)  is  another  case  on  the  pro- 
perty-tax. Where  an  occupier  of  lands  for  twelve  years  paid  to 
the  collector  of  taxes  the  landlord's  property-tax,  and  the  full 
rent  c|S  it  became  due  to  the  landlord,  without  claiming  any 
deduction  on  account  of  the  tax  so  paid,  and  it  was  held  that 
the  amount  of  taxes  so  paid  could  not  be  recovered ;  so  that 
this  case  seems  to  be  a  direct  authority  for  the  decision  in  the 
case  of  the  land-tax  act.  Littledale  for  the  defendant  urged, 
that  between  these  parties  the  relation  of  landlord  and  tenant 
had  never  existed,  (for  it  appeared  that  the  plaintiff,  although 
he  occupied  the  farm  and  paid  the  rent,  was  not  the  tenant 
to  the  defendant,  the  real  tenant  being  the  father-in-law  of 
the  plaintiff,  in  whose  name  the  receipts  for  rent  had  been  given 
up  to  his  death,)  and  consequently  that  the  action  could  not  be 
maintained  on  that  ground :  but  upon  the  court's  intimating  that 
the  fact  of  the  defendants  having  received  the  plaintiffs'  money 
was  sufficient  to  enal^le  him  to  maintain  the  action,  this  ground 
was  abandoned. 

Where  a.  tenant  having  paid  the  land-tax  brought  an  action  to 

(«)  1  B.  and  A.  ISS. 
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feoaver  it  back  fironi  bb  landldrd,  and  gave  in  evidence  a  writtoi 
QMnortDdam  of  afreement  in  the  plaintiff's  hand«writing,  which 
•pacified  the  rent  and  terms,  bat  was  silent  respecting  the  pay- 
ment of  taxes ;  the  defendant  offered  parol  evidence  that,  pre  • 
vioasly  to  the  drawing  up  of  the  memorandum,  it  had  been  men- 
tioned and  understood  by  the  parties  that  the  rent  was  to  be  paid 
clear  of  all  taxes :  this  evidence  was  rejected,  and  the  court  of 
C.  P.  afterwards  refused  a  rule  to  shew  cause  whj  the  verdict 
siioald  not  be  set  aside.  (/) 

Bat  in  a  late  case,  (g)  where  by  a  local  act  it  was  provided^ 
that  the  drainage  tax  should  be  paid  by  the  tenants  of  the  lands 
and  grounds  charged  with  the  same,  who  might  deduct  and  retain 
the  saaie  out  of  the  rents  payable  to  the  landlord ;  and  also  that 
in  case  of  neglect  to  paj  the  tax,  it  might  be  levied  hj  distress  oo 
the  goods  and  chattels  which  should  be  found  in  the  premises ; 
and  if  the  same  should  be  untenanted,  or  no  sufficient  distress 
could  be  found,  the  lands  and  grounds  chargeable  should  remain 
as  a  security  for  the  payment  thereof,  and  might  be  taken  pos- 
session of  and  l6t,  in  discharge  of  the  tax.  It  was  held  that  the 
teaants  chargeable  with  tb^  tax  were  those  in  whose  time  the  tax 
aeorued^  and  not  the  tenants  for  the  time  being.  And  therefore 
where  an  outgoing  tenant,  having  paid  his  rent  in  full,  had  left 
property  on  the  premises  which  was  afterwards  distrained  for  the 
tax  diiriag  the  time  of  bis  tenancy,  he  was  obliged  to  pay  it*  And 
it  was  held  that  he  might  recover  the  same  in  an  action  against  the 
landlord  for  money  paid. 

'  If  a  lease  be  aiade  rendering  rent  free  from  taxes,  this  is  a 
covenant  to  pay  all  taxes  whatsoever  which  may  be  legally  de- 
Aieled  from  the  rent.  (A)  It  was  however  the  objeet  and  the 
express  oMctasent  of  the  stat.  46  Geo.  III.  c.  65.  s.  115.  (the  pro* 
perly^lax  act)  to  make  void  all  agreements  between  landlord  and 
lenaaly  far  the  purpose  of  throwing  that  burthen,  as  far  as  the 
landlord  wan  caneerned,  on  the  tenant.  But  where  (t)  the 
tanant  cemnanted  to  pay  the  property-tax,  and  all  other  taxes 
iiapinnd  en  the  premises ;  although  such  a  covenant  was  void  by 
Ihei  abttveaaeotiflned  statute,  yet  it  did  not  avoid  a  separate  cove- 
nant in  the  lease  to  pay  the  rent  clear  of  all  parliamentary  taxes! 

(/)  ttch  9.  Jackson,  4  Bro.  Ch.  C        6^\. 
ate. '  e  Vcs.  SS4.  n.  1  C.  W  Giles  v.  Hooper,  Csrth.  1S5. 

(r)  Dawson  e.  Lintoa,  ft  B.  and  A.        (0  Cfsskdl  v.  King,  \l  Bait  m* 
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generally,  for  such  general  words  will  be  understood  of  such 
taxes  as  the  tenant  may  Ic^lly  pay.  So  on  the  same  principle, 
where  rent  bad  been  reserved  clear  of  the  property-tax,  it  was 
held  that  the  reservation  was  void  only  as  to  the  illegal  part,  and 
that  it  was  a  good  reservation  of  the  same  rent  subject  to  that 
deduction,  (k) 

Although  all  the  land-tax  acts  empower  the  tenant  to  deduct  it, 
yet  we  have  seen  that  this  is  not  held  to  control  the  agreement  of 
the  parties.  And  the  same  observation  applies  to  all  other  rates 
and  assessments :  thus  the  commissioners  of  sewers  have  an  elec- 
tion to  charge  the  owners  or  occupiers;  but  this  mi^  be  matter  of 
private  arrangement.  So  in  the  57  Geo.  III.  c.  xxix.  passed  for 
the  regulation  of  the  pavement  in  London,  Westminster,  and 
Southwark,  together  with  the  parishes  of  Marylebone  and  St 
Pancras,  the  paving  rates  are  directed  in  certain  cases  to  be 
paid  by  the  landlord,  yet  there  is  nothing  in  the  act  so  peremp- 
tory as  to  control  the  private  agreement  of  the  parties ;  and  there 
are  local  acts  of  the  same  kind  elsewhere. 

A  covenant  to  pay  taxes  generally  will  include  taxes  sub- 
sequently imposed.  So  where  (/)  a  lessee  covenanted  to  pay  alt 
assessments,  charges,  and  taxes  whatsoever,  towards  or  concerning 
the  reparation  of  the  premises,  and  a  wall  built  in  defence  of  the 
level  after  being  thrown  down  by  a  tempest  was  rebuilt  by  order 
of  the  commissioners  of  sewers  in  a  new  shape ;  it  was  held  that 
the  covenant  extended  to  the  reparations  of  this  second  wall  as 
well  as  the  first. 

The  stat.  7  Geo.  III.  c.  37.,  passed  ior  the  purpose  of  encourag- 
ing the  building  of  Blackfriars-bridge,  by  the  61st  section,  after 
enabling  private  persons  to  enclose  and  embank  certain  lands 
therein  specified  at  their  own  expense,  enacts  that  the  ground 
and  soil  of  the  river  Thames,  so  to  be  enclosed  and  embanked 
in  the  firont  of  every  such  respective  wharf  or  ground,  should  vest 
in  the  owners  of  such  adjoining  wharf  or  ground,  firee  firom  all 
taxes  and  assessments  whatsoever.  In  a  case  (m)  arising  upon 
this  act  the  question  was  whether  a  house  which  had  been  built 
on  land  so  recovered  from  the  river^  was  liable  to  be  assessed  to 


(Xr)  Rcsdfhsw  v.  Balden,  4  Taunt  (/)  Comminsv.  IfaMBm,  March.  19i. 
57.  Fuller  o.  Abbott  4  Taunt.  105.  (OT)Willianiiv.rritchard,4T.itS. 
TinJUer  v.  Practice,  4  Taunt  540. 
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tlie  land-tax  levied  under  an  act  (the  stat.  27  Geo.  III.)  passed 
since  that  time.  Lord  Kenyon  in  deliyering  his  judgment  ob- 
served, that  it  'could  not  be  contended  that  a  subsequent  act  of 
parliament  would  not  control  the  provisions  of  a  prior  statute, 
if  it  were  intended  to  have  that  operation:  but  there  were 
several  cases  in  the  books  to  shew  that  where  the  intention  of 
the  legislature  was  apparent,  the  subsequent  act  should  not 
have  that  operation  there,  even  though  the  words  of  such  statute 
taken  strictly  and  grammatically  would  repeal  a  former  act; 
and  in  such  cases  the  courts  of  law,  judging  for  the  benefit  of 
the  subject,  have  held  that  they  ought  not  to  receive  such  a  con- 
struction. The  court  therefore  held  that  the  house  was  not  liable 
to  the  land-tax  imposed  by  the  later  statute..  The  next  case  (ii) 
in  the  same  book  was  decided  nearly  on  the  same  principle.  It 
was  there  held  that  the  occupiers  of  such  houses  were  not  liable 
to  be  assessed  to  rates  for  lighting  and  paving  under  the  stat. 
II  Oeo.  in.  C.89.  The  distinction  contended  for  in  this  case 
was,  that  the  rates  were  personal :  but  Lord  Kenyon  said  there 
was  no  foundation  for  the  argument,  that  the  occupiers  of  houses 
might  be  liable  though  the  lands  be  exempted.  If  the  lands 
themselves  were  exempted,  so  must  also  the  houses  built  thereon. 
In  the  subsequent  case  of  Perchard  v.  Heywood  (o)  a  question 
arose  whether  such  houses  were  exempted  from  the  payment  of 
house  and  window  duties  imposed  by  the  stat.  38  Geo.  III.  c.  46. 
It  was  an  action  of  trespass  against  the  defendant  for  breaking 
and  entering  the  plaintiflTs  dwelling-house,  and  tdting  and  carry- 
ing away  the  platntiff*s  goods.  The  entry,  seizure,  and  con- 
t-ersion,  were  made  by  the  defendant  under  assessments  regularly 
made,  and  under  a  warrant  regularly  granted  by  the  commission- 
ers authorized  to  act  under  the  following  acts,  or  some  or  one  of 
them ;  vis.  stat.  38  Geo.  III.  c.  40. ;  38  Oeo.  III.  c.  16. ;  38  Oeo. 
III.  c.  81.  Lord  Kenyon,  C.  J.  *^  This  act  of  parliament  (viz. 
stat.  7 Geo.  III.)  is  to  be  considered  as  a  contract  between  the  re- 
spective parties,  (the  corporation  of  the  city  of  London  and  the 
owners  of  the  grounds  within  the  limits  specified  in  the  act)  not- 
withstanding it  is  (as  many  other  acts  of  the  same  kind  are) 
declared  to  be  a  public  act ;  for  h  was  brought  in  on  the  petition 
of  the  dty  of  London.    When  the  act  passed,  certain  improve- 

(«)  EddiogUm  p.  Bonaw,  4  T.  R.  4.  («)  8  T.  R.  4«8. 
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meots  of  the  propep'ty  on  the  bmiks  of  the  Thames, were  in  view  ; 
aod  in  order  te  eocourage  the  scheme,  the  lands  to  be  improved 
were  to  be  exempted  from  certain  local  taxes.  Of  this  nature  was 
the  land  tax  ;  for  that  act  imposes  a  general  burden  which  is  to 
be  raised  on  the  whole  city ;  and  therefore  inter  se  the  corporation 
might  agree  that  the  owners  of  this  property  might  be  exempted 
from  bearing  their  share  of  it :  but  it  was  not  the  intention  of  the 
legislature  to  extend  the  exemption  further."  The  decision  of 
the  court  in  the  previous  case  of  Williams  and  Pritchard  was 
pressed  upon  them  :  but  Lord  Kenyon  said  that  he  approved  of 
that  decision,  ^^  Though  the  land-tax/*  he  observed,  ^<  was  at 
the  time  of  that  decision  in  form  only  an  annual  act ;  it  had  been 
considered  in  substance  as  a  permanent  act :  for  if  each  land-tax 
act  had  been  treated  as  a  separate  act  of  parliament  standing  by 
itself,  the  gross  inequality  of  that  act  which  then  obtained  in 
different  parts  of  the  country  would  not  have  prevailed  so  long. 
But  certain  regulations  having  been  made  on  a  valuation  in  King 
William's  time,  that  proportion  bad  always  been  paid  in  several 
districts  since  that  time  on  the  ground,  that  the  land-tax  though 
renewed  annually,  was  considered  k  perpetual  tax ;  and  then 
indeed  it  was  in  fact  become  such.  In  deciding  that  case,  there* 
fore,  the  court  were  guided  by  the  intention  of  the  legislature, 
who  did  not  mean  to  exempt  the  owners  of  the  land  in  question 
from  the  land-tax  of  one  year  only,  but  from  the  land-tax  in 
subsequent  years.  Then,  if  that  decisiion  did  not  affect  this  case, 
it  seemed  perfectly  clear  that  the  plaintiff  was  liable  to  pay  the 
taxes  in  question."  The  last  clause  referred  to  in  the  stat.  38 
Geo.  III.  removed  all  doubt :  though  even  without  that  he  should 
have  been  of  opinion  that  the  plaintiff  could  not  recover  in  this 
case.  The  clause  of  the  act  alluded  to  was  a  provision  at  the  end 
of  the  schedules  A.  and  B.,  in  the  38  Geo.  III.  c.  60.  which  after 
imposing  the  several  rates,  and  making  certain  exceptions  in 
particular  cases  (not  including  this)  proceeds  to  say :  ^^  the  said 
,>9veral  rates  and  duties  to  be  charged  in  respect  of  every  inha- 
bited dwelling-house,  without  any  other  or  further  exemption 
bpiog  allowed,  than  such  as  are  contained  and  expressly  provided 
fpr  in  and  by  this  act,  notwithstanding  any  former  statute  or 
statutes  to  the  contrary."  The  connsel  for  the  plaintiff  coateQd9d|t 
that  this  clause  was  introduced  for  the  purpose  only  of  guarding 
against  any  equitable  extendoa  of  the  exemptions  contained  in 
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tkld  act  itaM  But  Lawrence,  J.  said  there  was  bo  foundation 
ibr  (his  argument :  for  the  act  did  not  say  that  there  riiould  be  do 
equitable  Construction  of  it;  but  enacted,  in  express  terms,  that 
there  should  be  no  other  exemption  than  those  particularly  spe- 
cified. The  flame  learned  judge  had  before  observed  that  it  could 
nefer  haTO  been  the  intention  of  the  legislature  to  exempt  the 
owners  of  thoise  houses  from  such  taxes  as  the  present;  for  part  of 
them  were  imposed  in  lieu  of  the  tax  upon  tea,  by  the  commutation 
act,  and  part  instead  of  the  tax  on  clocks  and  watches.  The 
court  delivered  the  postea  to  the  defendant. 

The  poor^s  rate  is  not  a  tax  upon  the  land,  but  a  personal 
charge  in  respect  of  the  present  improved  value  of  the  land,  (p) 
The  fiurmer  or  occupier  of  the  land  is  liable  to  the  tax,  and  not 
the  landlord)  because  it  arifles  by  reason  of  the  occupation  of 
land  in  the  parish:  and  the  landlord  is  never  assessed  for  the 
rent,  because  that  would  be  a  double  assessment  in  respect  of  the 
flame  land*  (q)  It  is  immaterial  what  interest  the  occupier  has  in 
the  land,  at  will  or  by  any  other  tenure :  it  is  suflkient  that  the 
person  rated  be  the  actual  occupier. 

The  parson  or  his  lessee  are  occupiers  of  tithes,  and  must  be 
rated  for  them :  but  if  the  tenant  bargain  for  a  retainer  of  the 
tithes  of  his  own  land,  he  is  not  the  occupier,  but  merely  the  pur- 
chaser of  them,  (r) 

The  possessions  of  the  crown  are  not  rateable :  but  the  occupier 
of  a  house  belonging  to  the  crown  is  so.  (i)  So,  although  it  was  held 
that  stables  rented  by  the  colonel  of  a  regiment,  by  the  order  of 
government  for  the  exclusive  use  of  his  regiment,  were  not  rateable, 
yet  the  owner  was  held  liable.  (1)  So  the  lessees  of  St.  Luke*s  Hos- 
pital were  held  not  rateable,  but  the  owner  of  the  hind  is  proba- 
bly not  ejDempt.  (ti)  The  ranger  of  a  royal  park  is  rateable,  as 
such,  for  inclosed  lands  within  the  park,  yielding  certain  profits: 
but  not  for  herbage  and  pawnage,  which  do  not  yield  any  certain 
profit  (x)  So  quit  rent  and  other  casual  profits  of  a  manor  are 
not  rateable,  (y)    A  corporate  body  aggregate  is  rateable*  (x) 

(jp)  B.  V.  Skmf  le,  7  T.  R.  549.  (n)  R.  e.  St  Lukey  QospiUl,  fl 

(ff)  Stit  4S  Elix.  c.  8.  Burr.  1053. 

(r)  R.  a.  Lanibeth,  1  Str.  5SA.  (x)  Lord  Bute  v.  Grindall,  1  T.  R. 

(•)  R*  e.  Haidis,  fl  T.  R.  497.  $88.    Jeaet  v,  lfaanl«U,  Deu^I.  aos. 

(0  Lord  Amherst  a.  Lord  SoBen*  (^)  R.  v.  VMiderTald,  1  HI.  sis. 

t  T.  R.  97%.   IckflnaU  a.  Biggs  ^  (*)  R> «.  Gardner,  l  Bott  US. 
T.R.S. 
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It  18  said  that  the  rate  should  be  on  persons  io  respect  of  visible 
property  in  the  parish :  the  stock,  however,  of  a  farmer  cannot  be 
rated,  because  it  is  necessary  for  the  management  of  a  fiirm.  (a) 
Houses  are  expressly  rateable :  but  household  famiture  is  not.  (ft) 
A  house  and  engine  for  laiding  cotton,  which  weire  rented 
together,  and  described  as  an  engine  house,  were  held  to  be  rate- 
able, (e)  The  engine  was  stated  not  to  be  fixed  to  the  floor: 
but  it  was  not  stated  that  it  was  not  fixed  to  some  part  of  the 
house.  And  considering  the  nature  of  the  thing,  it  must  have  been 
so ;  for  it  was  stated  to  have  been  worked  by  water;  and  the  force 
of  the  water  would  have  displaced  H,  if  it  had  not  been  fixed  to  the 
building.  On  the  same  principle  a  machine-house,  for  weighing 
waggons,  is  rateable  as  a  machine-house,  (d)  The  mere  usage  ef 
a  place  not  to  rate  personal  property  cannot  control  the  genjural 

law. 

It  is  a  general  principle  that  an  estate,  after  having  once  paid 
the  rate^  cannot  be  rated  again.  Therefore  where  (e)  a  fiirmer  was 
rated  for  the  whole  larm,  it  was  held  to  be  no  objection  to  the  rate, 
that  a  dairyman  who  rented  under  him  a  stock  of  cows,  which  were 
to  be  depastured  upon  the  same  land,  was  not  rated  for  such  dairy ; 
although  it  was  stated  in  the  case  that  the  dairyman  made  a 
profit  of  the  eows,  independent  of  the  profit  made  by  the  fiirmer. 
It  was  said,  indeed,  that  the  interest  which  a  dairyman  takes  under 
such  an  agreement  is  a  tenement  in  law,  and  is  an  interest  in  land 
by  which  he  may  gain  a  settlement,  and  that  cannot  be  disputed. 
Neither  could  any  objection  be  made  if  the  dairyman,  considering 
him  only,  and  not  the  fitrmer,  as  the  occupier  of  so  much  of  the 
fiirm  as  the  cows  were  depastured  on,  had  been  rated  as  such  for 
it  The  rate,  however,  upon  the  fisirmer  for  the  whole  included 
all  the  profits  of  the  land,  and  the  stock  appertaining  to  it :  and  con- 
sidering th*  cows  as  personal  stock,  distinct  from  the  land,  they 
were  the  personal  stock  of  the  fiirmer  and  not  of  the  daityman, 
and  the  dairyman  only  made  a  profit  out  of  the  capital  of  another. 
It  would  have  been  a  different  question  if  the  farmer  derived  a 
profit  from  the  stock  kept  on  the  farm  unconnected  with  the  ma- 
nagement of  the  farm ;  as  if  he  kept  a  large  stock  of  cattle  for 

(«)  R.  V.  Barkin,  S  Ld.IUym.l28e.        (i)  R.  v.  St  Nicholas,  Gloucester*. 

(»)  R.  V.  White,  4  T.  R.  776.  1  T.  R.  78S.  n. 

(0  R.  V.  Hogg,  1  T.  R.  7SI.  (e)  R.  o.  Brown,  8  Isst  MS. 
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sale,  which  he  fed  with  oilcake,  there  he  would  be  separately  rate* 
able  for  it,  not  as  the  stock  of  his  Tarro,  but  as  stock  generally 
from  which  he  derived  a  distinct  profit. 

JLead-mines  are  not  rateable,  nor  any  mines  but  coal-mines,  which 
are  expressly  mentioned  in  the  statute :  (/)  and  it  is  inferred  from 
thence  that  the  others  are  exempt  on  the  principle  expressio  unius 
est  excbiih  aUerius.  The  reason  seems  to  be  that  the  risk  of  mining 
adventures  is  so  great  that  the  rate  would  discourage  the  adven- 
tarers  altogether.  The  same  reason,  however,  dpes  not  apply  to  the 
lord  or  landlord,  who  in  case  they  do  prove,  of  value  receives  a  cer« 
tain  stipulated  benefit  without  any  risk.  Therefore,  where  (g)  the 
lessee,  as  lord  of  the  soil,  was  entitled  to  a  duty  called  ^^  lot,"  being 
the  thirteenth  dish  or  measure  of  lead  ore  got,  dressed,  and  made 
merchantable,  and  to  another  duty  called  ^^  cope,"  which  was' six- 
pence for  everj  load  or  nine  dishes  of  lead  ore  raised  at  such 
mines,  it  was  held  that  the  lessee  was  rateable  for  such  lot  and 
cope.  So,  on  the  same  principle  in  another  case,  (A)  a  person 
entitled  to  toll,  tin  and  farm  dues,  which  are  certain  portions  of 
the  tin  raised  by  adventurers  in  tin-mines^  was  liable  in  respect 
thereof.  So  the  lessee  ^^  of  all  the  part,  purpart,  lot,  and  free- 
share  of  the  lessor  as  lord  of  the  manor,  of  and  in  all  calamine 
stone  raised,"  &c.  was  held  to  be  rateable,  (i)  In  these  cases  the 
toll  or  duty  paid  has  been  considered  part  of  the  solid  mass  of  the 
ladd;  and,  therefore,  assessable  in  the  hands  of  the  lord  as  occu- 
pier. (A)  In  the  case  of  the  Baptist  Mill  Company,  it  was  made 
part  of  the  judgment,  that  the  adventurers  and  the  lord  did  not 
stand  in  the  relation  of  landlord  and  tenant ;  but  that  the  adven- 
turers were  mere  workmen.  It  is  true  that  in  Rowls  v.  Gell 
the  mineral  underwent  some  sort  of  process  before  it  was  de- 
livered to  t  e  lessee  of  the  soil :  but  that  process  did  not  alter 
in  any  degree  its  original  and  native  character.  The  plaintiff 
was  also  rated  for  cope,  which  is  described  as  a  pecuniary  pay- 
ment :  but  no  notice  was  taken  of  that  circumstance  in  the  judg- 
ment or  aigument;  nor  could  it  have  been  effectually  taken  in 
that  form  of  action,  m.  trespass  on  the  case;  for  if  he  waa 
rateable  for  lot,  he  woidd  of  course  have  some  rateable  pro- 

(/)  Stat  43  £lis.  c  9.  (OB.  v.  Baptist  Mill  Compaoy   1 

ig)  Rowls  V.  Gell,  Cowp.  46  K  M.  &  8.  S18. 

(A)  R.  9.  St  Agaes,  3  T.  B.  480;  {k)  B.  v.  Nicholson,  12  Bast  330. 

Williams  o.  Jones,  ft.  346. 
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frrlyin  the  parish,  and  consequently  his  action  would  not  bare 
been  maintainable. 

So  where  (0  the  owner  of  the  soil  by  indenture  granted  to  cer- 
tain adventurers  fnll  and  ffee  liberty  to  dig,  mine,  and  search  for 
tin  ore,  &c.  and  the  same  to  taice  and  convert  to  their  own  use^ 
enbject  to  a  reservation  therein  contained,  and  to  make  such  adits, 
shafts,  &c«  as  they  should  think  necessary,  yielding  and  paying 
to  him  one  full  eighth  share  of  all  such  tin,  tin  ore,  ftc.  the  same 
having  been  first  spalled,  picked,  or  otherwise  made  merchantable 
and  fit  to  be  smelted.  And  the  indenture  contained  a  power 
either  for  payment  in  ore,  or  the  amount  thereof  in  money ; 
which  had  been  acted  upon :  and  the  owner  had  received  it  in 
money.  It  was  held  that  for  this  his  one^ighth  share  he  was 
liable  to  be  rated  as  an  occupier  of  land,  the  reservation  ope* 
rating  as  an  exception  out  of  the  demise,  and  not  being  in  the 
nature  of  rent. 

The  lessee  of  a  coal  mine  is  rateable,  though  he  derives  no 
profit  firom  it ;  it  is  sufficient,  if  it  be  productive  and  continues  to 
be  worked :  (m)  but  if  the  mine  is  so  unproductive  that  it  ceases  to 
be  worked,  it  is  no  longer  liable  to  the  poor,  (n) 

Iron  mines  are  not  rateable  for  the  reason  already  given :  (o) 
but  lime  works,  (p)  slate  works  or  mines,  (q)  although  attended 
with  risk  and  expense,  and  yielding  uncertain  profits  are  so.  The 
occupier  of  a  claypit  is  rateable  in  the  same  way.  So  if  one  rent  a 
quantity  of  land,  together  with  a  mineral  spring  arising  out  of  it^ 
at  a  gross  rent,  he  is  rateable  to  the  poor  in  respect  of  the  whole, 
although  the  value  of  the  land,  independently  of  the  spring,  amount 
only  to  one-fourUi  of  the  whole,  (r) 

Whether  chambers  in  inns  of  court  are  rateable  or  not  is 
undetermined :  the  fiict  of  their  being  extra*parochial  has  been 
thought  not  to  be  a  sufficient  ground  of  exemption;  because^  if  it 
were,  it  is  said  the  poor  of  extra-parochial  places  would  be  de- 
prived of  the  benefit  of  the  statute  which  has  been  construed  to 
extend  to  them.  This  does  not  appear  to  be  a  necessary  conse- 
quence :  but  so  fitr  is  certain,  that  if  extra-parochial  places  are 
rateable,  there  is  no  legislative  enactment  at  present  in  force,  or 


(I)  R.  V.  St  Anstel],  6  B.  &  A.  093.  (p)  R.  v.  Alberbary,  1  East  5S4. 

(m)  R.  9.  Parrot,  5  T.  R.  696.  (^ )  R.  v.  Woodknd,  S  East  164. 

(fi)  R.  o.  Bedwortb,  8  East  SS7.  (r)  R.  v.  Miller,  Gowp.  619. 
(0)  R. «.  Cunningham,  6  East  478. 
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-0tk6r  rule  #liicli  deteniiiiie«  irhftt  parish  in  particular  in  their 
neighboinrhood  has  the  right  to  assess  them. 
'  A  eommon  quasi  common  is  certainly  not  rateable,  becaose  it  is 
not  the  sohject  of  occopation  t  but  on  an  inclosure  of  wastes,  on 
which  the  landholders  hare  common  appurtenant,  the  allotments 
given  in  lieu  of  such  right  may  be  assessed  to  the  poor.  ($)  So  by 
the  statute  17  Geo.  11.  c.  37.  waste  lands  improved  and  drained 
are  rateable  to  the  relief  of  the  poor  and  all  other  parochial 
rates,  of  the  parish  nearest  to  such  improred  lands. 

It  seems,  Irawever,  that  in  some  cases  commons  may  be  assessed 
«M  accessary  to  the  principal  subject  of  occupattou ;  therefinre, 
where  the  inhabitants  of  one  parish  had  common  appendant  in 
certain  waste  grounds  which  lay  in  another  parish,  it  was  held 
fliat  the  commoner  might  be  assessed  for  it  in  the  parish  where  his 
Arm  lay ;  for  the  common  was  incident,  and  might  pass  by  the 
grant  of  the  farm.  (0 

A  mere  incorporeal  fishery  does  not  fiill  within  the  statute :  but 
n  fishery  may  be  connected  witfi  the  soil,  and  in  that  case  it  may 
be  rated,  (u) 

The  lessee  of  the  tolls  of  a  public  bridge  is  not  rateable  as  such 
whatever  rent  he  may  pay,  if  it  appear  that  he  has  no  risible  pro* 
perty  in  the  parish.  Tolls  per  se  are  not  rateable :  but  it  would 
be  otherwise  if  a  toll-house  were  attached  to  the  bridge  where  the 
lessee  dwelt,  or  it  could  be  proved  that  he  received  any  profits  to 
himself  beyond  the  rent,  (x)  So  the  lessee  of  a  ferry  not  being 
resident  within  the  parish  is  not  rateable :  (y)  for  the  meaning  of 
the  word  ^  inhabitant  '*  is  one  resident  in  the  parish ;  and  all  the 
cases  in  which  persons  have  been  rated  in  respect  of  the  receipt  of 
tolls  apart  from  the  question  of  habitancy  have  been  where  at  the 
same  time  they  occupied  real  visible  property,  connected  with  soch 
tolls  in  the  parish  where  they  were  rated,  (s)  The  tolls  of  a  light- 
house in  a  township,  collected  out  of  the  township,  of  ships  upon 
the  coast  are  not  rateable  as  tolls  in  the  township,  (a)  But  the  tolls 
of  a  navigable  canal  are  rateable  in  the  parish  where  they  become 
due,  and  not  where  they  happen  to  be  collected  or  received,  (b) 


(f)  Kemps  V.  Spence,  S  BL  1S45.  (z)  R  v.  Cardington,   Cowp.  6S1. 

(0  a.  V.  Fox,  1 8sik.  16S.  Mtn*s  kwd  duice  case,  4  T.  It  T90. 

(a)  R.  e.  Bills,  1  M.  and  S.  e59.  (c)  R.  t;.  Tyaemouth,  li  Bi3t  47. 

(#)  E.  V.  Byre»  if  BiSt  4te.  (»)  R. «.  The  Aire  aad  (kUei  lfa< 

( jr)  R.  e.  NichetaoB,  it  BssL  SM.  vigalioo,  t  T.  R.  600.     R.  v.  Tbe 
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The  word  '^  iuhabiCanV*  ^  b^s  jieen  observed^'meatis  a  ratir 
dent  within  the  parish;  yet  where (c)  one  went  firopi  Uome  with 
bis  fiimily  for  nearly  a  year,  and  left  his  assistant  to  carry  ^if.his 
business  in  one  room  of  the  hpu«e,  which  for  this  pur{)ose  waa 
parted  off,  and  left  the  key  of  the  bouse  door  with  a  friend,  and 
bad  the  garden  cultivated  for  his  benefit,  he  was  held  liable  to  be 
rated  as  occupier  of  the  whole  house. 

Although  a  man  reside  in  another  parish,  yet  it  .seems  that  if  he 
hare  lands  in  the  parish  in  his  own  manuranee  bemay  be  rated 
for  it :  fi>r  by  doing  so  be  is  a  resident  parishioner  in  law  for  this 
purpose,  (d)  But  by  Holledge*8  case  (e)  the  lessee  of  a  stall  in  a 
market  town,  who  came  there  weekly  to  the  market  to  sell  hia 
wareS|  was  not  rateable  to  the  repairs  of  the  church. 

By  the  statute  59  Geo.  III.  c.  18.  c.  19.,  after  reciting  that  m 
many  parishes,  and  more  especially  ia  large  and  populous  towns^ 
the  payment  of  poor's  rates  is  evaded  by  reason  that  great  num- 
bers of  houses  within  such  parishes  are  let  out  in  lodgings,  or  in 
separate  apartments,  or  for  short  terms,  or  are  let  to  tenants,  who 
quit  their  residences  or  become  insolvent  before  the  rates  chaiged 
on  them  can  be  collected,  it  is  enacted  that  the  inhabitants  of  any 
parish  in  restry  assembled  may  direct  that  the  owners  or  landlords 
who  shall  let  their  houses  to  the  occupiers  at  any  rent  not  exceed- 
ing the  rate  of  90/.,  nor  less  than  6/.  by  the  year  for  any  term  less 
than  a  year,  or  on  any  agreement  by  which  the  rent  shall  be  re- 
served or  made  payable  at  any  shorter  period  than  three  months, 
shall  be  assessed  to  the  relief  of  the  poor  instead  of  the  actual 
occupiers :  but  s.  SO  provides  that  the  goods  of  the  occupier  may 
be  distrained  for  such  rates  to  the  amount  of  the  rent  actually  due, 
and  they  may  deduct  such  rates  out  of  their  rent.  By  s.  21 .  every 
person  reserving  or  claiming  the  rent  of  any  such  house,  apartment 
or  dwelling  for  his  or  her  own  use,  or  receiving  the  .same  for  the 
use  of  any  corporation  aggregate,  or  of  any  landlord  wbo  shall  be 
a  minor  under  coverture  or  insane,  or  for  the  use  of  any  person 
who  shall  not  be  usually  resident  within  twenty  miles  of  the  parish 
in  which,  &c.  shall  for  this  purpose  be  deemed  the  owner.  By 
s.  83.  it  is  prorided  that  in  places  where  the  right  of  voting  for 

Mayor  and  Corporation  of  London,  Page,  4  T.  R.  543. 

4  T.  R.  21.  R.  «.  Cardington,  Cowp.  (e)  R.  v.  Absrjslwith,  10  Bast  354. 

581.   R.  V.  Staffoidshire  and  Worcca-  (4  Jeffrey's  case,  1  Boit.  12«. 

ter  Navigalion,  8  T.  R.  340.    R.  v.  {e)  I  BofcL  133. 
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membeffi  of  parimment  depends  on  the  rating,  owners  not  being 
occnpiera  shall  not  be  so  rated. 

Tioiber  is  rateable ;  and  if  beech  be  so  considered  by  the  custom 
of  the  coontry,  it  may  be  presumed  to  have  bten  so  before  the 
statute  43  Elis.,  and  therefore  is  rateable  as  timber.  (/)  Saleable 
underwood  is  rateable  in  proportion  to  its  ralue,  althoogh  it 
should  not  happen  to  be  cut  down  more  than  once  in  twenty-one 
years ;  and  its  annual  value  may  be  estimated  according  to  the 
value  of  a  rent  on  a  leaie  of  them  for  the  duration  of  their  intended 
growth.   But  in  general  the  owners  of  this  kind  of  property  are  in 

the  habit  of  cutting  certain  portions  every  year,  (g) 

If  A.  has  ad  exclusive  right  of  using  a  wayleave  over  land 
which  he  holds  in  common  with  B.,  paying  B.  a  yearly  certain 
sum,  and  also  has  the  privilege  of  using  a  wayleave  occupied 
by  C.  paying  so  much  a  ton  for  all  goods  carried  over  it :  Ai  is 
not  rateable  for  either  wayleave.  It  is  a  bare  licence,  and  /the 
soil  does  not  pass ;  it  is  an  easement  and  no  grant  of  the  profits. 
One  of  the  leases,  indeed,  granted  a  power  to  make  new  ways : 
but,  as  the  lessee  made  no  new  way,  the  soil  did  not  pass.  (A)  But 
where  (i)  A.  having  granted  to  B.  a  lease  for  years  of  wayleaves 
-  for  the  purpose  of  carrying  coals,  and  the  liberty  of  erecting 
bridges  and  levelling  hills  over  certain  lands,  and  B.  made  wag* 
gon  ways  and  inclosed  them,  thereby  excluding  all  other  persons, 
erected  bridges,  and  built  houses  for  his  servants ;  B.  was  held! 
rateable  for  the  ground  called  the  waggon  way. 

An  act  of  the  48  Gteo.  III.  having  vested  the  aftermath  of  a 
certain  meadow  in  trustees,  in  trust  for  the  burgesses,. &c.  of 
Tewksbury^  discharged  of  all  other  interest  in  the  same,  with 
power  to  let  the  same  or  any  part  or  parts  thereof  annually  to  any 
person  or  persons  for  the  best  rent ;  and  also  to  let  it  in  pastures 
for  horses,  cattle,  and  sheep,  to  different  persons  at  such  rates  and 
iUbject  to  such  regulations  as  the  trustees  should  appoint,  or  by 
writing  under  their  hand  and  seal  to  demise  the  same  for  a  term 
of  years,  ftc  And  having  provided  that  the  rents  and  profits  8lioul4 
after  payment  of  all  charges  be  divided  by  the  trustees  among  the 
objects  of  the  trust  It  was  held  that  the  trustees  having  let  it  out 
in  pastures  at  so  much  a  head  for  horses,  &c.  to  various  persons, 

(/)  R.  v.MuKhiBHsmpton^S  Burr.        (A)  R. «.  JoUiife»  S  T.  R.  SO.       .  r 
IMS.  .  (OR.v.B«U,  7T.&.69S.      .        . 

d)  R. ».  Nurfiddt  10  but  %19. 
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AiiBt  tiieinaelv«t  be  coosideMd  the  oocupiert,  and  rateable  Ibr  tbe 
flame,  (k) 

Tbe  qoeflticB  of  pi^ioK  rales  as  between  landloird  aad  tenant 
may  deserve  oooflUeration  in  another  point  of  riewy  namely,  wilb 
referance  to  tbe  law  of  flettlemeat.    Tbe  payment  of  rates  is  a 
modeof  gainiag  a  setUement,  because  it  is  evidenoe  against  the  pa- 
rish that  they  oonsider  the  person  paying  as  able  to  pay  them.  The 
party  paying,  must  be  assessed  and  rated ;  (t)  and  saeh  ssmss 
meat  is  suiBcient  notice  In  writkig  to  the  parish^  althoi^h  he  be 
not  named  by  his  right  name,  (m)  And  an  assessment  and  payosent 
of  a  poor's  rale,  by  the  tenant,  will  gain  a  settlement,  allhongh 
the  landlord  has  privately  agreed  to  pay  them,  (n)    Whera  (o> 
however,  a  fiMrm  was  rated,  and  the  landlord  paid  the  rate,  and 
was  allowed  it  by  the  tenant,  it  was  held  that  the  tenant  did  not 
gain  a  settlement ;  because  it  was  stated  that  the  overseer  did  net 
know  that  he  rasided  there. 

By  Stat.  85  Geo«  III.  c.  101.,  no  person  after  the  pissing  of  thai 
ac^  who  shall  come  into  a  parish,  can  gain  a  settlement  by  being 
rated  to  any  tenement  under  the  value  of  10/.  a  year ;  and  the 
weeds  ^^  who  riiall  come"  have  been  considered  as  meaning  ^  who 
shall  inhabit,^'  so  that  the  operation  of  the  act  extends  to  all  per* 
sons  who  wei«  in  sudi  parishes  at  the  time  of  paasing  the  act.  (p) 
.  Payment  by  one  asMSSed  to  a  church  rate  on  hooseholdera 
orijr,  and  not  on  parishioners  generally,  will  gain  a  settlement ; 
for  it  is  no  lew  a  puUie  tax,  and  it  is  paid  within  the  pnrisi^ 
which  is  all  that  is  requirad  fay  the  sCat  3  W.  III.  e.  1 L  s.  6.  (q) 
Under  a  covenant  (r)  by  a  tenant  far  the  payment  of  SQL 
/early  rent,  all  taxes  thereon  being  deducted,  and  further  that  he 
wenld  pay  aU  further  and  additional  rates  on  the  presmee,  or  en 
any  additienal  boildiags  or  improvenMuts,  made  by  him  and  the 
landlord,  eevenanted  to  pay  aU  rates  on  the  premises^  or  on  the 
tenant  aa  respeet  of  the  said  yearly  rent  of  80/.,  except  such 
fhrther  or  nddttional  taxes  as  miay  be  assessed  on  the  demised 
praosiasfl^  the  tenant  is  hound  to  defray  all  incraase  of  the  nM  as 

(Jr)  lU  «.  Trndubuiy,  18  BsbL  156.  dBn>  Csslh.  98. 

(0  lLe.BoviBdMi»SSti:»l02S.  ^)  &.  e.  Opcnahaim,  1  BL4S8. 

(si)  B.«.  Painswick,  1  Burr.  6S1.        (s)  B.  v.  iJsngsmmsrch,  S  T.  a.6S8. 
B.  «•  BasmlS7^SB.Ismp.Har(hrA0.        Qi)  &.»]itiaglsn»  1  IsstSflS. 
8tst8siidl4W.sadlL«*ll.    R«  v.        (f )  lU  e.  St  Bess,  S  Bsst  SOS. 
King'tfsre,iBsm.4e7.    Br.v.Msl-        (r) Omhsm s.  WMs,  !•  Bsrt. St. 
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w€U  98  wy  new  rates  beyond  tb^  proporlioii  ftt  which  (he  pre- 
iQises  were  rated  at  the  time  of  the  deed. 


6.  Tithes  are  an  imposition  which  roast  be  paid  by  the  tenant, 
if  nothing  appear  to  the  contrary  ;  neither  can  the  lessee  claim  to 
be  discharged  of  tithes  under  any  covenant  with  his  lessor :  (5) 
but  there  is  no  objection  to  the  lessor  covenanting  for  the  enjoy- 
ment of  land  discharged  of  tithes.  (0 

The  lessee  of  the  vicar^s  lands  must  pay  tithes  to  the  lay  impro^ 
priaUtr^  although  in  the  hands  of  the  vicar  they  were  exempt.  (») 
So  if  one  take  a  lease  by  deed  of  his  own  tithes,  or  farm  the  tithes 
of  the  parish,  and  lease  land  of  his  own,  the  lessee  must  pay  tithes 
to  the  lessor,  (x)  If,  however,  a  spiritual  person  prescribe  in  non 
decinumdoj  which  it  is  agreed  a  spiritual  person  may,  the  pre- 
aeriptioo  will  also  discharge  the  I^see.  (y) 

Lands  which  formerly  belonged  to  the  Cistertian  order  are 
exempt,  in  the  hands  of  tenant  in  fee  simple :  hut  they  become 
liaMe  to  pay  tithes,  if  leased  for  life  or  years.  (2)  This  is  by  force 
of  the  Stat.  2  Hen.  IV.  c.  4  :  but  such  privileges  as  then  existed 
are  valid. 

Lands  of  the  order  of  St  John  of  Jerusalem,  which  came  to  the 
crown  by  force  of  the  stat  32  Hen.  VIII.  c.  13,  for  the  dissolution 
of  monasteries,  are  exempt  in  the  hands  of  the  grantee  of  the 
crown,  and  (it  seems  also)  in  those  of  his  lessee,  (a)  So  where  the 
glebe  of  an  impropriate  rectory  was  discharged  of  small  tithes  at 
the  time  of  the  dissolution  of  the  priory,  to  which  it  was  annexed^ 
it  will  also  be  so  discharged  in  the  hands  of  the  King's  patentee 
and  bis  lessee,  (b) 

Abbey  lands  after  the  dissolution  of  monasteries  were  dis* 
cbwrged  irom  tithes,  as  they  had  been  before  the  dissolution,  by 
slal.  31  Hen.  VULc.  13.  s.  21.;  and  the  Irish  stat.  33  Hen. 
VI  il.  Stat.  S.  c.  5.  8.  85  is  in  pari  materid. 

The  most  usual  division  of  tithed  is  into  three  classes,  prasdial, 
mixed,  and  persooaL    Prsedial  jtddquid  ariiur  ex  pra:dH$,-^<orny 


{$)  Bsewar  v.  lUlt  a  Asflb*.  41A.  4Va,  511. 
(I)  Lanniiig  v.  Lovering^  Gro.BUi.        (»)  1  Brofnd.  44. 
•IS.  (s)  ToUer  oo  Tithes,  17S. 

(«)  Hsrrif  «. CettSB,  tBcowaLS^         (»)  lUBCo^.MtatoBor Bliifcsdsle« 

(#>  Booth  9.  rmaUia,  HalL  91.  Gmk  BBs.  47»»  978. 
(y)  Wright  a.  WrigM.  Grsh  JU$. 
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hay,  ttnmipfl,  clover,  hops,  safiinoii,  and  other  produce  oTthe  earth, 
of  which  every  crop  is  titbeable,  whether  there  are  more  than  one 
in  a  year,  or  whether  a  crop  come  to  maturity  in  a  longer  period 
than  a  year. 

In  the  wealds  of  Kent  and  Sussex  sylva  casdua  is  exempt  by 
custom,  and  the  same  prescription  may  be  made  for  other  coun- 
ties or  hundreds,  (c)  In  all  other  places,  copsewood,  and  un- 
derwood, (hautbois  and  sousbois)  are  titbeable  at  common  law. 
Chrosboisy  ox  timber  above  twenty  years  is  exempt  by  the  stat*  45. 
Edw.  IIL  C.S :  butoakwood  (called  sometimes  black  poles)  being 
the  germins  growing  from  old  stools  of  trees,  which,  before  they 
were  cut,  were  of  more  than  twenty  years  standing,  are  not  pri- 
vileged as  grosbais.  (d)  When  trees  are  exempt,  no  tithe  is 
payable  for  the  bark,  tops  or  \ops.(e) 

Wood,  however,  which  is  cut  down  to  fence  com  or  other 
titbeable  matter,  or  for  hop-poles,  and  in  general  for  the  pur- 
pose of  agriculture  and  husbandry,  is  not  titbeable.  So  fire- 
wood cut  and  consumed  in  a  dwelling-bouse  in  the  parish  is  not 
titbeable.  (/) 

Nurserymen  and  the  occupiers  of  garden  ground,  it  seems, 
must  pay  tithes  for  young  trees,  pine-apples,  and  other  exotics : 
but.  in  these  cases  there  is  usually  a  composition  made,  (g) 

By  the  stat.  11  and  IS  W.  III.  c.  16.  the  tithe  of  hemp  and 
flax  is  ascertained  at  the  rate  of  5/.  an  acre :  but  this  act  does  not 
aSect  lands  previously  discharged  by  a  modus.  In  Ireland,  the 
tithe  of  hemp  is  ascertained  in  the  same  way :  but  no  act  has  de- 
fined the  tithe  payable  there  for  flax. 

Of  mixed  tithes,  such  as  milk,  wool,  young  animals,  and  agist- 
ment cattle,  little  need  be  said ;  as  they  do  not  materially  affect 
the  contract  between  landlord  and  tenant :  but  personal  tithes 
seem  to  require  some  observations,  although  now  they  have 
fallen  greatly  into  disuse.  By  the  stat.  2  and  3  Edw.  VI. 
c.  13.  8.  7.  (h)  the  tenth  part  of  the  clear  gains  of  any  trade 
or  employment  is  payable,  but  day-labourers  are  exempt ;  and 

(e)  Toll,  tithes*  99.    Kagle  v.  Ed-  v.  Smith,  GwilL  589.     Sto  Bvutt*s 

wards,  Chnll.  1442.    Maatell «.  Pain,  sttt8.S79.n. 
GwilL  1509.  (tf)  Walton  v.  Tyver,  GwilL  818. 

(dy  Fordr.  IUcsl6r,4M.  sad 8. 1S6.  (/X  ToUeron  tithes,  ua. 
Walton  V.  Tryon,  6  Bac  Ahr.  781.  (g)  Toiler  on  tithes,  184. 
Soby  9.  Molinsi  Plow.  470.    Turner        <J0  No  nmibr  Iridi  staL . 
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h  has  been  determined  (t)  that  an  innkeeper  is  not  chargeable 
with  tbem^  in  renpect  of  the  gain  made  by  the  sale  of  wine 
and  beer.  Perhaps  the  only  speoiee  of  personal  tithes  now  pay- 
able are  those  of  mills  and  fish.  The  stat.  S  and  3  Edw.  YL 
confines  the  payment  of  personal  tithes  generally  to  such  per* 
sons  and  places  by  whom  and  in  which  the  same  have  been  aocus* 
tomably  used^.or  ought  to  have  been  made,  or  ought  to  have  been 
made  within  forty  years  before  that  act  But  a  different  rule  ia 
adopted  as  to  mills :  mills  more  ancient  than  the  9th  Edw.  II.  are 
by  the  stat.  of  Articuli  cleri,  c.  5,  impliedly  discharged  of  tithes. 
If  such  a  mill  be  rebuilt  on  the  old  foundatioA,  the  exemption  shall 
revive :  (k)  but  if  the  materials  of  an  old  mill  are  emfdoyed  in 
erecting  a  new  one  on  a  different  sdte,  though  on  the  same 
stream,  personal  tithes  are  due,  which  amount  to  the  tenth  of  the 
miller's  profits  over  and  above  all  incidental  ciuirges,  including 
the  rent.  (/)  So  all  newly  built  mills  pay  tithes  by  force  of  the 
stat.  Articuli  cleri,  which  controls  the  stat.  8  and  3  Edw.  VI.,  as 
to  mills,  (m)  Where,  (»)  however,  the  date  of  a  mill^s  erection, 
is  unknown,  and  no  proof  is  adduced  of  .tithes  ever  having  been 
paid,  the  court  will  presume  it  to  be  more  ancient  than  th^  stat. 
Articuli  cleri.  Such  tithes  are  payable  where  the  premises  are 
situated,  (o)  The  preceding  observations  only  rdaite  to  water- 
mills  br  windmills  for  grinding  corn  or  grain.  If  such  a  mill, 
exempt  from  itef  real  or  supposed  4intiquity,  is  converted  into  one 
ef  a  different  description,  and  afterwards  reconverted  to  its  pris- 
tine use,  it  does  not  lose  its  privilege,  (p)  All  other  mills,  such 
as  fulling-mills,  unless  perhaps  by  special  custom,  glass-houses, 
paper-milk,  and  the  like,  pay  no  personal  tithes,  (q)  Easter  oflfer- 
ings  seem  to-be  at  the  present  day  some,  though  very  inadequate, 
compensation  for  personal  tithes.  Fish  is  the  other  article  which 
is  liable  to  this  duty :  but  a  special  custom  seems  requisite  to  sup- 
port such  a  tithe ;  and  wherethey  are  kept  in  a  pond  for  pleasure, 
the  aH^gation  even  of  a  custom  will  not  make  them  titheable«  (r) 


<0  S  Bnlstr.  141.  (0)  Tollsr  on  tithcs»  4e. 

(IrX  Aosell  V.  Admaa,  OwilL  ISO.  (ji)  WUaoa  v.  Msson,  GwilL  974. 

.  (I)  Hall  o.llachet,  GwilL  1460.  (q)  Johnson  «.  Dai|dridge,  Owiil. 

(m)  Thomas  v.  Price,  GwiU.  871.  364.  3  Atk.  19. 

See  Moore  v.  Biuwil,  GwiU.  355,  (r)  Anon.  Gwill.  4S9.    Flower  v. 

(n)  Hoghes  v.  Bellinghunt,  Gwill.  Vtoghiai  Hetl.  147. 
#44. 
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Bj  Aa  2  and  S  fidw.  VI.  c.  13.  a.  d.|  which  amands  4ba  atar< 
ttttaa  97  Han.  VIII.  e.  90.»  and  SS  Han.  VIIL  c.  7.,  all  «iieh 
barreoi  heath  or  waste  ground,  other  than  such  as  we«e  dkcharfed 
from  the  payment  of  tithe  bj  act  of  parliament,  which  befiwa  that 
time  had  hud  barren,  and  paid  no  tithe  by  reason  of  such  barren- 
ness,  and  then  were  or  thereafter  should  be  improved  and  con- 
certed into  arable  ground  er  meadow,  should  after  seven  yeara 
next  after  such  improvement  ftiUy  ended,  pay  tithe  lor  the  com 
and  hay  growing  on  the  same,  provided  that  if  such  ground  had 
before  that  time  been  charged  with  the  payment  of  any  tithes, 
and  the  same  were  improved,  &c,  the  owner  thereof  should  dur« 
ing  the  same  seven  years  pay  such  hind  of  tithe  as  was  paid  before 
the  said  improvement.  Land  whkh,  from  its  exposure,  would 
not  hear  a  eropr  without  a  stonewall  to  protect  it  from  the  climate, 
has  been  ooosidsfod  exempt  under  this  act ;  (t)  and,  in  general^ 
the  enquiry  must  be  whether  the  land  is  of  such  a  nature  as  to 
require  extraordinary  expense,  either  in  manure  or  labour,  to 
briig  it  into  a  proper  state  of  cultivation*  Sterility  es  vi  ienmai 
aiMans  an^ongmteful  soil. 

And  with  the  sanm  view  of  promoting  agriculture,  and  die 
improvament  of  barrsti  land,  the  stat.  6  Geo.  IL  c.  9.  s.  6.  Irish, 
provides  that  all  barren  baath,  and  moory  gromid,  mountain, 
bogy  mois^  and  land  taken  in  and  enclosed  from  the  sea,  or  any 
lough  or  river  which  by  means  of  drains,  baaks,  walls,  or  dyhes^ 
shall  be  improved  and  converted  into  arable  or  meadow  land, 
shall  be  exempted  from  the  payment  of  tithes  for  any  hemp,  flax, 
or  rape  growing  thereon  during  seven  yeara  next  after  the  im- 
proving and  tahing  in  thereof  t  provided  such  laud  did  not  at 
any  time  before  s«eh  improvement  pay  tithes  for  any  corn,  hay, 
heaqpi  flaar,  rape,  or  potatoes.  And  by  sect.  8.  no  land  ia  dis- 
chaiged  from  paying  for  tithe  inch  sum  as  the  said  land  paid  for 
any  one  of  the  preceding  seven  yean- 

By  ilBt  37  Hen.  VIIL  tu  ».  it  is  provided  that  the  inhabitants 
of  London  shall  pay  8f.  9d.  in  the  pound  in  lieu  of  tithes:  but 
wherever  lasa  has  bean  paid,  the  payment  shall  be  aeaording  to 
the  accustomed  rale.  Sudi  customary  payment  need  net  be 
immemorial :  but  only  such  as  might  have  acquhred  the  character 
of  acnatomary  payiaent  in  the  ecclesiastical  CQmrt  with  respect  to 

(t)  Wsrwich  v.CoIliBf,  t  M.  ft  8.  S4o. 
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tithes.  (0    After  the  fire  of  London,  the  tithes  of  the  parishes 
affected  by  it  were  regulated  by  stat.  92  and  S3  Can  II.  c.  15.  (ti) 


7.  Besides  the  points  already  mentioned  there  are  many  others 
which  require  consideration  in  Ihe  framing  of  leases,  with  refer- 
ence,  more  particularly,  to  local  situation.  A  covenant,  for  in* 
stance,  to  restrain  the  exercise  of  particular  trades  is  not  uncom- 
mon ;  and,  with  respect  to  the  trade  of  a  butcher,  it  has  been  de- 
termined that  a  covenant  not  to  exercise  that  trade  generally  will 
restrain  the  selling  raw  meat  by  retail,  (x)  although  no  beasts  are 
slaughtered  on  the  premises. 

It  may  be  useful  likewise  to  mention  in  this  point  of  view  the 
stat.  14  Oeow  III.  c.  78.,  although  a  local  act.  It  is  commonly 
called  the  building  act ;  and  includes  the  cities  of  London  and 
Westminster,  the  parishes  of  St.  Marylebone  and  St,  Pancras, 
and  St.  LukeV,  Chelsea.  Its  main  object  was  to  provide  against 
the  frequency  of  fires,  by  building  party  walls  according  to  the 
regulations  of  the  act.  By  sect.^!.  it  is  provided  that  the  person 
or  persons  at  whose  expense  any  party  wall  shall  be  built  agree- 
ably to  the  directions  of  the  act  shall  be  reimbursed  by  the  owner 
or  owners  .who  shall  be  entitled  to  the  improved  rent  of  the 
adjoining  building  or  ground,  and  who  shall  at  any  time  make 
use  of  such  party  wall.  Upon  this  section  it  has  been  determined 
that  if  there  be  only  one  rent,  that  the  landlord,  and  not  the  lessee, 
is  the  owner  of  the  improved  rent ;  although  the  lessee  may  have 
improved  the  premises,  (y)  The  intention  of  the  statute  was  to 
throw  the  burthen  on  persons  to  whom  leases  have  been  granted 
with  a  view  to  the  improvement  of  the  estate,  who  afterwards  let 
them  at  a  considerable  increase  of  rent,  (x)  So  also  if  a  lessee  at 
rack  rent  underlease  at  an  advanced  rent,  this  is  also  an  improved 
rent  within  the  meaning  of  the  statute,  (a) 

(I)  The  warden  and  minor  canons  of  (jr)  Southall  «.  Leadbetier,  S  T.  R. 

St  Paul's  V.  Kettle,  2  Yes.  and  B.  13.  458.    Beardmore  v.  Fox,  8  T.  R.  214. 

WiHiamson  o.  Gosling,  GwiU.  S02.  Lambe  r.  Hemans,'  2  B.  and  A.  467. 

(«)  As  to   St.  Bride's  impropriate  Stnartr.  Smith,  2  Marsh.  436.  Taylor 

K tithes,  see  stat.  4  and  5  Ann.  c.  27.  r.  Reed,  6  Taunt  249.  Taylor  r.  Reed, 

See  also  the  stat  44  Geo.  III.  Izxxiz.  #  Taut  24S. 

increastng  the  tithes  of  certain  pa-  (z)  Peck  v.  Wood,  5  T.  R.  130. 

rishes.  («)  Sangster  o.  Birkhead,  1  B.  and 

(jr)  Doe  d.  Gaskell  v.  Spry,  1  B.  &  A.  P.  SOS. 
•IT. 
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But  in  this,  as  in  other  casep,  the  general  law  may  be  contronleid 
by  the  agreement  of  the  parties.  Therefore  where(6)  the  tenant  of 
a  house  covenanted  to  pay  a  reasonable  share  and  proportion  of 
the  expense  of  supporting,  repairing,  and  amending  all  party  wallsi 
and  to  pay  all  taxes,  duties,  assessments  and  impositions,  parlia* 
mentary  and  parochial,  it  being  the  intention  of  the  parties  that  the 
lessor  should  receive  a  net  sum  of  60/.,  without  any  deduction  what- 
soever; it  was  held  that  the  tenant  was  bound  to  pay  the  expense  of 
a  party  wall  built  according  to  the  provisions  of  the  building  acL 

No  such  oUigation  arises  upon  the  general  covenant  to  re- 
pair. In  the  case  of  Moore  v*  Clarke  (c)  Mansfield,  C.  J. 
delivered  the  judgment  of  the  court;  and,  after  observing  that  the 
act  in  question  was  not  very  easy  to  be  understood  iq  all  its  parts, 
said  that,  with  respect  to  the  act,  every  thing  which  is  done  in 
rebuilding  a  party  wall  passes  or  ought  to  pass  between  the 
landlord  of  one  house,  and  the  owner  of  the  adjoining  house. 
The  act  directs  that  when  the  wall  requires  repair,  he  who  requires 
it  shall  give  notice  to  the  owner  of  the  adjoining  house.  If  the 
two  landlords  agree,  then  they  may  proceed  to  rebuild :  if  not, 
the  surveyors  are  to  be  called  in,  and  the  judgment  of  those 
surveyors  is  to  decide  what  is  to  be  done  with  that  party  wall. 
This  introduces  instead  of  a  jury  a  new  judicatiire,  as  to  the 
building  of  the  party  wall.  All  the  expenses  of  building  it 
•arise  in  the  case  where  the  two  cannot  agree  from  the  new 
judicature  of  the  surveyors:  but  the  tenant  is  bound  by  his  lease 
only  to  pay  such  damages  for  want  of  repairs  as  a  jury  shall 
assess.  He  has  nothing  to  do  with  the  expense  which  the  two 
landlords  create  by  agreement,  or  the  surveyor  by  assessment : 
it  would  be  a  monstrous  hard  thing  if  he  should  be  bound  by  the 
judgment  of  the  surveyors  to  which  he  has  no  opportunity  of 
saying  any  thing.  It  would  be  much  harder  if  he  diould  be 
bound  by  the  mere  agreement  of  two  landlords;  or,  as  in  this  case, 
by  the  will  of  one  landlord. 

If  a  person  during  the  building  of  a  party  wall  make  an  agree- 
ment for  a  building  lease  which  is  afterwards  executed,  he  may 
be  coBsidered  the  owEer  of  the  improved  rent :  (d)  but  if  the 
tenant  rebuilds  a  bouse  without  a  lease  or  agreement  for  » 
leas^y  and  therein  makes  use  of  the  party  wall  of  the  adjoining 

(»)  Barrett  v.  The  Duke  of  Bedford,        (e)  5  Tauat  99. 
8  T.  lU  008.  {di  Peck  V.  Wood,  6  T.  R.  130. 
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house,  he  caimet  be  sued  for  half  the  cost  as  owner  of  the 
improved  rent,  though  he  afterwards  obtains  in  consequence  of 
rebuilding  a  beneficial  lease  at  a  low  ground  rent  habendum 
from  a  day  before  the  rebuildiog.  The  mere  possession  of  the 
house  did  not  make  the  defendant  owner  of  the  improved  rent, 
and  no  agreement  could  be  inferred  from  the  circumstances,  (e) 

If  the  tenant  agree  with  the  owner  of  the  adjoining  house  that 
he  shall  build  a  party  wall,  and  that  he  will  pay  what  is  fair  and 
reasonable,  this  is  a  private  agreement,  ancl  he  will  be  liable  for 
his  share  of  the  expense.  (/)  In  this  case  Gibbs,  C.  J.  observed 
that,  independently  of  the  agreement,  it  was  in  evidence  that  the 
defendant  had  offered  his  lease  to  sale,  and  asked  300/.;  and  it  had 
been  held  that  persons  in  cases  not  very  dissimilar  to  this  were 
the  owners  of  the  improved  rent,  and  therefore  his  lordship  said 
be  was  not  clear  that  the  defendant  was  not  legally  liable  to  the 
price.  There  does  not  however  appear  to  be  any. decision  to  the 
effect  stated  by  Lord  C.J.  Gibbs.  The  learned  judge  probably 
bad  in  his  mind  the  dictum  of  Lord  Kenyon  in  Southall  v. 
Leadbetter ;  (g)  m.  that  if  the  original  lessee  sold  his  interest 
for  a  large  sum  in  gross,  he  would  be  liable  within  the  act, 
though  no  improved  rent  were  reserved  to  him. 


8.  Difficulties  will  sometimes  arise  upon  the  nature  of  covenants, 
whether  they  are  joint,  or  joint  and  several,  or  several.  The 
correct  rule  seems  to  be,  that  by  express  words  a  covenant  may 
be  joint,  or  joint  and  several,  though  the  interest  is  several;  and 
vke  vena  that  it  may  be  several,  though  the  interest  be  joint.  (A) 
But  if  the  words  are  left  to  the  interpretation  of  law,  the  con* 
atraction  of  law  is,  that  the  covenant  upon  a  joint  demise  is  joint, 
and  in  that  case  the  covenant  in  law  will  not  extend  to  charge  all 
with  the  tortious  acta  of  one.  (t)  So  if  the  interest  is  several,  the 
law  will  make  the  obligation  of  the  covenantors  several.  It  has 
however  been  held  by  very  great  authority,  that  if  several  persons 
covenant  severally  in  respect  of  a  joint  interest,  the  covenant  will 
be  joint  notwithstanding,  because  the  wording  of  a  covenant 
cannot  make  that  several  which  before  was  joint,  (k)    So  in  a  ktte^ 

(e)  Tajlor  v.  Reed,  6  Taunt.  249.  (h)  1  Sauod.  154.  n. 

(/)  Stuart  V.  SbbUIi,  7  Taunt  15S.  (0  Coleman  v.  Sherwin,  Carth.  97. 

(K)  3  T.  B.  458.  (At)  Johnson  v,  Wibon>  Wilks  84S. 

S  F  8 
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cane,  (f)  Sir  V.  Gibbs  assumed,  that  all  covenants  must  be  joint  or 
several  according  to  the  interest,  notwithstanding  express  lan- 
guage indicative  of  a  contrary  intention  in  the  parties.  This 
doctrine,  however,  would  militate  against  the  existence  of  joint 
and  several  covenants,  in  which  case  it  has  been  generally  held 
that  the  covenantors  may  be  sued  either  jointly  or  severally,  (m) 

If  several  joint  lessors  covenant  against  incumbrances  by  them 
or  any  other  person,  this  goes  to  incumbrances  by  them  severally 
as  well  as  jointly,  (n)  And  where  there  were  three  joint  lessees, 
and  one  died,  it  was  held  to  be  in  the  election  of  the  lessor  whether 
he  would  join  the  representative  of  the  one  who  died  in  an  action 
against  the  survivors,  (o) 

In  an  indenture  (p)  of  the  demise  of  a  colliery,  the  lessees 
covenanted  ^^  jointly  and  severally  in  the  manner  following,  ns. 
&c."  and  then  followed  a  string  of  covenants  regarding  the 
working  of  the  .colliery,  in  all  of  which  the  lessees  covenanted 
jointly  and  severally,  and  then  came  a  covenant  ^^  (hat  (he  monies 
appearing  to  be  due  should  be  accounted  for  and  paid  by  the 
lessees,  their  executors,  &c."  without  adding  *^  and  each  of 
them.*'  This  was  also  held  to  be  joint  and  several  by  reason  of 
the  introductory  words. 

With  respect  to  the  remedy  of  (he  covenan(ees,  a  covenant 
Wi(h  two  and  every  of  them  is  joint,  al(hoi]gh  (hey  are  several 
parties  to  the  deed  :  but  a  joint  and  several  covenant  with  several 
covenantees  is  joint  only  where  (be  interest  is  joint,  and  several 
where  the  interest  is  several.  (9) 

The  word  separately  will  make  a  separate  covenant,  though 
the  covenant  on  (he  other  side  be  joint :  (r)  but  a  covenant  with 
A.,  his  executors,  administrators  and  assigns,  and  with  B.  and 
her  assigns,  although  for  the  benefit  of  A.  only,  \»  joint,  and  the 
right  of  action  survives  to  B.;  for  the  principle  is  (o  avoid  a 
multiplicity  of  actions  for  the  same  duty,  (s)  If  indeed  the 
covenant  had  been  by  several  deeds^  there  could  have  been  no 

(/)  James  v,  Blnery,  5  Price  533.  Woodward,  1  Preem.  948. 

(m)  Eoys  v,  Doimitfaorne,  S  Burr.  (9)  Ecclcston  v,  Clipsham,  1  Sannd. 

1190.  153. 

(»)  Sanders  r.  Meryton,  Poph.  SOO.  (r)  MaAhewson's  case*  5  Rep.  22. 

(0)  Trevor  v.  Nurse,  8  Keb.  44.  James  v.  Emery, J^:B.  Ifoor.  195. 

ip)  The  Duke  of  Northumberland  <»)  Anderson  v.  Kartendale;  1  Bast. 

r.   Gunnyton,   4  T.  R.  5»«.    May  r.  497. 
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joinder  of  action :  but  it  was  held  that  no  distinction  arose  from 
the  omission  of  the  words  *^  executors  and  administrators/'  because 
they  were  included  in  the  word  ^^  assigns."  (0 

Wherever  the  words  of  an  agreement  can  be  collected  to  do 
or.omit  doing  any  thing,  the  law  construes  it  to  be  a  breach  of 
covenant,  if  the  agreement  is  under  seal.  We  have  seen  many 
instances  of  this  in  the  course  of  the  present  chapter.  Thus^  if  the 
lessor  reserve  to  himself  a  right  to  cut  timber,  making  a  reason- 
able reparation  for  the«damage  occasioned  thereby ;  this  amounts 
to ,  a  covenant  to  make  a  reasonable  satis&ction.  It  may  be 
remarked,  however  that  an  action  of  covenant  will  not  lie  on 
these  words  for  the  tortious  act  of  a  stranger  without  the  consent 
of  the  lessor,  however  he  may  countenance  it  afterwards,  (u)  So 
where  (x)  there  was  a  covenant  by  the  lessor  that  the  lessee  might 
cut  firebote,  &c*  without  doing  waste,  and  the  lessee  did  waste;  this 
was  a  breach  of  the  lessee's  agreement,  and  he  was  held  liable  to  be 
sued  on  a  bond  for  the  performance  of  covenants,  &c. ;  for,  though 
it  was  the  covenant  of  the  lessor,  it  was  the  agreement  of  the  lessee. 

Again  where  (^)  the  lessee  covenanted  that  be  would  at  all  times 
bow,  manure,  and  cultivate  the  premises,  except  the  rabbit  war- 
ren and  sheep-walk ;  the  words  ^f  except  the  rabbit  warren  and 
sheep-walk,*'  being  tantamount  to  ^'  but  not,  &c."  amounted  to  a 
coveniint  not  to  plough  the  warren  and  sheep-walk  ;  which  were 
not  in  their  own  nature  proper  subjects  for  cultivation. 

So  it  was  held  that  an  action  of  covenant  lay  on  the  demise  of 
a  coal-mine,  whereby  it  was  recited  that,  before  the  sealing  of  tfa^ 
indenture,  it  was  agreed  that  the  plaintiff  should  have  the  third 
part  of  the  coals,  which  recital  was  afterwards  confirmed  by  the 
indenture. 

So  where  (0  Queen  Elizabeth  leased  a  water-mill,  and  in  the 
letters  patent  were  these  words,  "  et  prasdictus  A.  execulorcs  et 
assignatores  sui  prcediclum  molendlinum  reparabuni^^^  this  was  held 
to  amouut  lo  a  covenant  an  much  as  if  the  lease  had  been  by  in- 
denture, because  the  patentee  accepted  it. 

If  the  lessee  covenants  to  do  a  thing  which  implies  a  previous 

(I)  Newton  v.  Osborne,  Styl.  387.  Ellis,  16  East  352. 

Dy.  14.  a.  (s)  Barfoot  v.  Treswell,  3  K>b.  465. 

(If)  Griffiths  V.  Brome,  6  T.  R.  66.  («)  Bret  o.  Cumberland,  Cro.  Jac. 

(jr)  Stovenson^s  case,  1  Leon.  457.  399,  521.    Lord  Ewre  v.  Strickland, 

(y)  The  Duke   of  St.  Albans  v.*  Cro.  Jac.  2,40. 
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act,  to  be  done  bj  the  lessee,  without  wbieh  the  coTentttit  would 
lie  nugatory,  the  law  will  imply  a  covenant  to  do  audi  pi«vioi» 
act.  Therefore  where  (b)  there  was  a  covenant  by  the  leasee,  that 
be  would  at  all  times  and  seasons  of  burning  lime  supply  the 
lessor  and  his  tenants  with  lime,  at  a  stated  price,  for  the  improve- 
ment of  their  lands,  and  the  repair  of  their  houses :  it  was  held 
that  there  was  an  implied  covenant  to  burn  lime  at  all  sea- 
sons. So  where  (r)  there  was  a  stipulation  that  the  tenant 
should  fold  his  flock  on  those  parts  of  the  premises  where  the 
same  had  been  usually  folded,  under  a  penalty  of  5/.,  the  eonrt 
held  that  this  covenant  bound  the  tenant  to  keep  a  flock  of  sheep 
on  the  premises,  as  well  as  to  fold  them.  Where,  (d)  however, 
the  lessee  covenanted  to  permit  the  lessor,  in  the  last  year  of  his 
tenancy,  to  sow  clover  amongst  the  lessee's  barley,  it  was  held  that 
this  did  not  imply  that  the  lessee  would  give  the  lessor  notice  of 
lis  intention  to  sow :  it  was  sufficient  if  he  was  not  prevented 
from  doing  so. 

Where  parties  use  uncertain  terms,  the  court  is  in  general 
guided  by  the  grammatical  construction  of  the  words  in  interpret- 
ing covenants  as  well  as  all  written  instruments.  Therefore  ft 
lias  been  held  that  a  covenant  for  a  newly  intended  road  will  not 
apply  to  a  road  which,  when  the  parties  contracted,  was  newly 
intended  to  be  made ;  but  was  completed  before  the  parties  sealed 
the  deed,  (e)  * 

If  the  sense  of  the  words  be  in  eqmtibrio^  the  maxim  of  law 
applies,  namely,  ^^  Xierba  chartarutn  fortius  accipiuntur  contra  pro^ 
Jerentem:^^  therefore,  where  (/)  the  words  of  a  covenant  were, 
*^  that  the  tenant  should  not  at  any  time  during  the  term  cut 
down  any  of  the  coppice,  growing  upon  the  premises,  of  less  than 
ten  years'  growth,  or  at  any  unseasonable  time  of  the  year,  or  in 
an  unhusbandlike  manner ;  but  at  the  expiration  of  the  lease  the 
landlord  agreed  to  pay  the  tenant  the  value  of  all  such  growth  of 
coppice  as  should  be  then  standing  and  growing:''  the  court 
thought  that  the  landlord  was  bound  to  pay  the  tenant  for  the 
value  of  all  the  coppice,  of  less  than  ten  years'  growth,  left  stand- 
ing on  the  demised  premises  at  the  end  of  the  term,  although  bo 

(h)  Lord  Shrewsbury  y,  Gould,  8  (d)  Hughes  o.  Richman,  Cowp.lS6. 

B.  &  A.  4fi7.  (e)  Crisp  v.  Price,  5  Taant.  548. 

(c)  Webb  o.  Plummer,  2  B.  &  A.  Cliftoa  v.  Walmsley,  5  T.  R.  564. 

77.  if)  I'ove  V.  Fares,  IS  Eadt.  80. 
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consideration  appeared  on  the  face  of  the  deed  Tor  flie 
landlord's  agreeing  to  make  a  compensation  to  the  tenant  for  the 
Talue  of  such  of  the  coppice  which  the  tenant  was  not  entitled  to 
cut.  Mr.  J.  Le  Blanc  differed  from  the  rest,  and  thought  the 
covenant  did  not  admit  of  so  much  doubt.  This,  he  observed^ 
was  a  Michaelmas  holding ;  and  the  tenant  would  accordingly 
leare  the  estate  at  Michaelmas ;  and  he  took  it  that,  according  to 
the  usual  course  of  coppice  land,  there  would  be  at  every  Mi« 
chaelmas  some  portion  of  the  coppice  standing  of  Uie  growth  often 
years :  but  the  proper  time  for  cutting  it  would  not  arrive  till  after 
the  lease  was  expired.  To  this  state  of  things,  he  thought,  the 
covenant  was  meant  to  apply.  The  tenant  was  restrained  from  cut- 
ting coppice  of  less  than  ten  years'  growth,  or  at  any  unseasonable 
time  of  the  year  :  but,  at  the  expiration  of  the  term,  the  landlordl 
agreed  to  pay  the  tenant  the  ^  full  value  of  all  such  e^newth  of 
coppice  as  should  then  be  standing,  and  which  the  tenant  might 
cut  at  the  seasonable  time  of  the  year. 

In  many  cases  of  ambiguity  the  subject  matter  of  the  lease  is  a 
guide  of  construction.     Thus  the  word  ^^  insured'*  and  ^  keef 
insured"  in  a  lease  of  houses  and  buildings,  naturally  means  an 
insurance  against  fire,  (g)    So  where  (A)  in  a  lease,  whereby  ii 
consideration  of  SOO/.  to  be  laid  out  in  rebuilding,  &c.  and  othe 
covenants,  the  lessor  demised  all  the  premises ;  the  lessee  covf 
nanted  to  lay  out  the  said  sum  of  200/.  within  fifteen  yea 
in  erecting  and  rebuilding  me8suagesu>r  tenements,  or  some  oth 
buildings  on  the  ground  and  premises;  and  from  time  to  tin; 
and  at  all  times,  all  and  singular  the  messuages,   &c.  to  » 
erected,  with  all  such  other  houses,  edifices,  &c.  as  should  at  ^r 
time  or  times  thereafter  be  erected,  &c.  to  repair :  and  the  sd 
demised  premises  with  all  such  other  houses,  &c.  so  well  repai^l 
at  the  end  or  other  sooner  determination  of  .the  term,  to  delisff 
up,  dee.    As  this  was  a  building  and  repairing  lease,  the  cart 
thought  it  was  manifest  that  no  part  of  the  200/.  should  be  aid 
out  on  the  old  buildings,  but  that  they  were  intended  tc  be 
pulled  down ;  and  that  whatever  the  lessee  should  erect  rith 
the  said  sum  of  200/.,  or  for  bis  own  convenience,  should  be  lept 
in  repair. 


(I)  Ooed.Pittv.Sh«rwin,  aCampb.        {h)  Lant  9.  Norris^  1  Burr.  S67. 
M.  P.  C.  134. 
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In  coDclasioD  it  may  be  observed  that  the  mutual  eoveoants 
between  the  lessor  and  lessee  are  in  general  independent  cove** 
nants,  and  the  non-performance  on  one  side  is  no  excuse  for 
a  de&ult  on  the  other,  (t)  But  each  has  his  own  remedy  on. 
every  breach  of  covenant;  therefore,  it  has  been  determined 
that  if  there  be  an  express  covenant  for  rent  an  action  will  lie^ 
although  the  lessee  cannot  enjoy  the  premises  by  the  d^uU 
of  the  lessor ;  as,  for  instance,  in  not  rebuilding  when  It  was  his 
duty  to  do  so.  (k)  And  even  when  the  covenant  was,  ^<  that  the 
lessee  paying  the  rent  and  performing  the  covenants  should  enjoy/' 
it  was  held  not  to  be  a  '^  condition^  but  merely  in  covenant*'*  (0 

So  where  (m)  the  lessee  of  a  public-house,  covenanted  to  buy  of 
the  lessor  all  the  malt  he  should  brew  into  ale  or  beer,  or  other- 
wise use  therein ;  and  the  lessor  covenanted  to  deliver  on  request 
sufficient,  good,  well  dried,  marketable  malt,  for  the  use  of  the 
defendant  in  the  demised  premises ;  and  that  at  the  market  price  ; 
but,  if  the  lessor  should  neglect  to  do  so,  the  lessee  might  pur* 
chase  of  others:  these  were  held  to  be  independent  covenants, 
and  each  party  must  resort  to  his  own  covenant.    So  again  where 
there  was  a  demise  excepting  trees,  and  the  liberty  of  carrying 
them  away ;  the  lessor  repairing  the  hedges  and  filling  up  the  holes 
caused  by  taking  them  away  :  these  were  independent  covenants; 
and  therefore,  if  the  lessor  be  prevented  from  carrying  away  the 
'.rees  when  cut,  it  is  no  answer  to  say  that  he  did  not  repair  or 
ill  up  the  holes  ;  but  the  lessee's  remedy  is  on  the  covenant.  (») 
Where  a  grant  is  void,  or  becomes  void  by  the  act  of  law,  er 
r  the  party,  all  covenants  which  are  immediately  dependent 
1  the  grant,  or  to  which  the  validity  of  the  grant  is  a  condition 
)ecedent,  are  likewise  void.   Such  are  the  covenants  for  rent  and 
ifiairs  on  the  part  of  the  lessee  ;  and  the  covenant  for  quiet  en* 
jement  on  the  part  of  the  lessor,  (o)    But  covenants  which  are 
ii^nded  to  obviate  any  objection  to  the  lessor's  title  are  not  dis- 

(i  See  Boone  r.Eyre,  1  H.  B1.27S.  (/)  Hayes  o.  Bickentaffy  8  Med.  S5. 

Jons  V.  Barkley,  Dougl.  684.  Porter  Freem.  Rep.  194.    Anon.  4  Leon..  50. 

9.  flieppard,  4  T.  E.  665.     Glaze-  (m)  Weaver  v.  Sessions,  6  TaonL 

brook  V.  Woodrow,  8   T.   B.    S66.  154. 

Gbvelock  v.  Jeddes,  10  East,  555.  (a)  Warren  r.  Arthur,  Tho.  Jon. 205. 

{k)  Monk  V.  Cowper,  S  Atk.  763.  (o)  Caponhurst  o.  Caponhorst,  Tho, 

^  Allen  V.  Babin^n,  S  Keb.  9,  83.  Raym.  87.    SoprMii  v.  Skuno,  Tdv. 

Ha#w  «.  Bickerstaff;  Yaugfa.  118.  18. 
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charged  by  eyietion.  (p)  So  a  covenant  to  do  any  collateral  act, 
being  an  independent  covenant  is  not  afiected  by  the  invalfdity 
of  the  principal  contract,  although  contained  in  the  Aame  deed,  (q) 

Covenants  may  also  be  discharged  by  the  covenantee  changing 
the  nature  of  the  subject  matter  of  the  covenant ;  as  where  a  mill 
had  formerly  been  worked  by  the  laboar  of  men,  and  the  lessors, 
covenanted  to  supply  e^ight  men,outof  a  Bridewell  prison,  to  work 
it ;  and  that  if  they  did  not  do  so,  the  lessee  might  retain  Sd.  a 
day  for  each  man  toties  quoties :  this  covenant  was  held  to  be  dis« 
charged  by  the  lessee's  converting  the  mill  into  a  mill  to  be  worked 
by  horses,  (r) 

Covenants  may  be  released  by  the  agreement  of  the  parties :  but, 
since  they  are  under  seal,  the  release  must  be  likewise  under  seal. 

In  former  times  it  was  not  unusual  for  the  lessee  to  enter  into 
a  bond  for  the  performance  of  the  covenants  in  a  lease :  these 
bonds  extended  to  implied  as  well  as  express  covenants ;  (s)  but 
were  only  a  security  to  the  amount  of  the  penalty.  (0  They  are 
now  not  very  common :  but  the  tenant  frequently  binds  himself 
in  a  specific  sum  to  do  some  act  relating  to  the  land,  as,  for  in* 
stance,  to  repair  within  a  certain  time,  by  the  same  instrument  as 
the. demise,  (ti)  In  these  cases  the  only  difficulty  which  has  oc- 
curred is,  whether  such  a  sum  should  be  considered  as  a  penalty, 
or  as  liquidated  damages.  Where  articles  contain  covenants  for 
the  performance  of  several  things,  and  then  one  large  sum  is  stated 
at  the  end  to  be  payable  on  the  breach  of  performance,  it  has  been 
thought  that  it  ought  to  be  considered  as  a  penalty.  But  when  it 
is  agreed  that  if  a  party  do  not  a  particular  thing  a  certain  sum  shaU 
be  paid,  then  the  sum  may  be  treated  as  liquidated  damages. 

In  Aylett  v.  Dod,  (x)  and  several  other  cases,  it  was  laid  down 
by  Lord  Hardwicke  that  where  there  is  a  clause  of  nomine  pcenas 
in  a  lease,  to  prevent  the  breaking  up  and  ploughing  old  pasture 
ground ;  the  intention  is  to  give  the  kndlord  some  compensation 
for  the  damage  sustained ;  and,  therefore,  in  that  case,  the  whole 
nomine  pcenas  shall  be  paid. 

(p)  Walter  v.  The  Duke  of  Nor-  (#)  9  Ves.  8S0. 

wichy  Owen  186.    Northcote  v.  Un-  (I)  Whitev.  Sealy,  Dougl.40. 

derhiU,  1  Salk.  199.  (v)  Edwards  r.  WiUiams,  5  Taunt 

(f )  Jford  V.  Holburrow,  Ow.  lrf4,  f47.    A«Uey  v.  VTeldoni  8  Bos.  ft  Pull. 

(r)  City  of  Loadon  v.  Graham,  Gro.  350. 

Jac.  189.    Moor  879.  (x)  f  Atk.  888. 
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in  Rolfe  V.  PMeraon  (^)  the  tenMl  having  covenantee!  that,  m 
Cftse^ny  part  of  the  premiaes  that  had  not  been  in  tillage  within 
tvenly  years,  ahoald  be  converted  into  tillage,  he  woidd  for  the  re- 
mainderef  the  term  pay  the  further  yearly  rent  of  5^.  for  every  acre* 
eeeemrerted ;  and  having  converted  into  tillage  a  parcel  of  land  be^ 
ibee  covered  with  Airze,  an  action  was  brought  againet  him  for  Hite 
and  #tber  breaches  of  covenant;  and  900/.  damages  were  recovered 
npon  a  judgment  by  defiiult.  Xiord  Caniden  directed  an  issue  of 
qmmtmn  dammfictausy  ordering  that  the  damages  upon  each  breachr 
of  eovenant  should  be  fband  separately.  Upon  appeal  to  the  Honse 
of  Lords  in  opposition  to  the  argument,  that  the  damages  were 
lAOFeaBed  to  so  high  a  sum  by  means  of  the  covenant  to  pay  the 
incfeased  rent,  which  was  to  he  considered  as  a  penalty,  and  that 
a  court  ef  equity  could  relieve  against  it:  it  was  said  not  to  be  a 
penalty,  bvt  a  liquidated  satislkction,  fixed  and  agreed  tipoit 
between  the  parties,  and  was  reserved  as  an  additional  rent; 
whereasa  peneky  is  a  fbi^itnre  for  the  better  enforcing  a  prohi- 
bition, or  a  security  for  doing  some  collateral  act  On  the  other 
side  it  was  said  that  these  rigorous  covenants,  though  seemingly 
made  in  preservation  of  estates,  are  in  effect  a  new  mode  of  rais- 
ing rents  more  oppressive  thnn  the  proceeding  by  ejectment ;  and 
are  not  in  the  nature  of  a  contract ;  but  of  a  penalty  for  vindictive 
damages;  and,  therefore,  ought  to  receive  no  countenance  in 
equity,  as  the  penalty  thereby  reserved  frequently  exceeds  the 
value  of  the-  inheritance.    But  ike  decree  was  reversed. 

A  lease  for  lives  was  made  in  Ireland,  at  the  yearly  rentof  i25f. 
with  a  clause,  that  if  the  tenant  and  his  heirs  with  aH  their  fiimily 
did  not  reside  on  the  premises  during  the  lease,  the  rent  should 
be  raised  to  150/;  an  action  at  law  having  been  commenced  on 
the  clause,  the  Court  of  Exchequer  in  Ireland  granted  an  injunc- 
tion. Upon  appeal  to  the  House  of  Lords  it  was  argued,  in  sup- 
port of  the  decree,  that  the  covenant  being  inserted  only  for  the 
aake  t»f  improvement,  and  to  secure  the  rent  reserved,  the  same 
had  been  substantially  performed  and  the  design  thereof  an- 
swered, for  it  was  admitted  that  the  lands  were  kept  well  stocked 
with  more  than  suffitient  to  answer  the  rent :  but  the  decree  was 
reversed.  (%) 

(jf)  6  Bro.  P.  C.  460.  407.     See  Sv^*8  JBMnUs  Ft   {V. 

(s)  PoDSOftby  v.Adepis».6.]bo^P,C     CL  If.  No.  SI.  v^^. 
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In  the  case  of  Wood  v.  Avery  (a)  a  bond  was  conditioned  for 
sustaining  and  maintaining  a  bouse  in  sufficient  repairs^  and  so  to 
leave  it  at  the  end  of  the  term.  At  the  time  of  the  entry  into  the 
bond,  the  timber  of  part  was  so  rotten  that  it  was  impossible  to 
sustain  it ;  and,  therefore,  the  lessee  tools  that  part  down^  and 
rebuilt  it  in  the  same  place,  and  of  the  same  dimensions  as  before: 
and  the  court  held,  that  if  it  had  been  an  action  of  waste,  the  plea 
might  have  been  good;  but,  here  where  he  had  bound  himself  to 
an  inconvenience,  he  must  provide  for  it  at  his  peril.  It  seems^ 
however,  to  be  clear  that,  such  a  bond  could  not  be  put  in  force 
at  the  present  day  without  shewing  some  special  damage. 


IX.  Besides  the  security  of  covenants  to  enforce  ihe  perform- 
ance of  the  contract,  it  is  not  unusual  to  introduce  other  stipula- 
tions, under  the  form  of  provisos  or  conditions.  These  may  enure 
either  to  a  temporary  suspension  of  the  estate  of  the  lessee,  or  to  its 
defeasance  altogether.  But  they  must  be  the  su1)ject  of  express 
stipulation  in  the  agreement  for  a  lease,  and  must  be  created  by 
express  words,  (b) 

Conditions,  which  tend  to  the  defeasance  of  the  estate  alto- 
gether^ may  be  either  such  as  make  the  estate  void,  or  such  as 
make  it  voidable  only  upon  re-entry,  (c)  A  condition  of  re- 
entry cannot  be  reserved  to  strangers;  because  no  one  can  take 
advantage  of  sucb  a  condition,  but  the  reversioner  and  his  repre- 
sentatives :  it  will  follow,  therefore,  that  such  a  condition  cannot 
be  reserved  to  the  cestui  que  trusty  or  a  mortgagor,  because  they 
are  strangers  in  consideration  of  law  to  the  legal  estate.  (J) 

If  a  lessee  for  life  and  the  reversioner  join  in  a  demise,  the  con- 
dition of  re-entry  may  be  reserved  to  the  lessee  for  IHe  alone :  but 
by  his  re-entry  he  can  only  divest  the  estate  of  the  lessee  for  his 
own  life,  (e)  So  it  seems  that  if  there  are  two  joint  lessors^  a  con- 
dition reserved  to  one  will  tend  only  to  a  defeasance  of  a  moiety 
of  the  estate.  (/) 

In  the  earlier  cases  it  is  said  that  the  words  sbeokl  mwo  bom 

(«)  Sav.  96.  (4  Doe  d.  Barber  fr.  Lawrence,  4 

(f)  Machell  v.  Doniony  ff'Leoa.93.  TiMiat.  90. 

(e)  See  flMfh^T^  by  Prest  tit  Con-  (e)  Dy.  197. 

dition.  (/>  Hew.  18J.  a. 
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the  lesgor :  but  any  words,  if  they  amount  to  giving  a  title  of 
entry  to  the  lessor  for  some  act  done  or  omitted  to  be  done  by  the 
lessee,  will  be  a  good  conditjojn,  though  they  seem  to  move  from 
the  lessee,  (g)  So,  although,  a  condition  be  in  the  form  of  a  ' 
covenant,  it  will  nevertheless  operate  as  a  condition,  if  it  appears 
to  be  the  intention  of  the  parties,  and  not  as  a  covenant.  (A) 
Conditions  are,  however,  taken  strictly,  because  they  tend  to.  the 
defeasance  of  the  estate  of  the  lessee  :  therefore,  where  the  lessee 
covenanted  to  pay  rent,  and  entered  into  several  other  covenants ; 
and  it  was  provided  that  if  the  rent  were  in  arrear,  or  if  all  or 
any  of  the  covenants  ^'  thereinafter"  contained  on  the  part  of  the 
lessee  should  be  broken,  the  lessor  might  re-enter;  and  there 
were  no  covenants  on  the  part  of  the  lessee  after  the  proviso :  it 
was  held  that  the  condition  was  nugatory,  because  the  court  could 
not  reject  the  word  ^*  thereinafter."  (t) 

Conditions  against  the  law  of  God,  or  against  the  law  of  the 
land,  are  obviously  void :  but  in  other  respects  it  is  in  the  power 
of  the  parties  to  deprive  the  estate  of  any  of  its  legal  incidents. 
A  condition,  ibr  example,  that  the  lease  shall  be  void  on  the 
bankruptcy  or  insolvency  of  the  lessee  has  been  held  good,  as  well 
as  a  proviso  to  restrain  voluntary  alienation  by  the  act  of  the 
party.  O)  In  the  case  of  Doe  v*  Skegg8(i)  the  court  were 
divided  as  to  the  legality  of  inserting  a  clause  which  restrained 
alienation  by  the  executors  of  the  lessee*  Lord  Mansfield  doubted 
because,  as  it  was  a  lease  to  the  original  lessee  and  his  executors 
CO  nomine^  the  restriction  might  be  considered  repugnant  to  the 
original  grant,  inasmuch  as  alienation  was  necessary  for  the  pur- 
pose of  executing  the  trust  of  executorship :  but  the  better  opi- 
nion seems  to  be  that  the  executor  would  be  so  restrained.  (/) 
A  similar  objection  was  made  in  a  case  in  Chancery,  (m)  where 
the  habendum  was  to  the  lessee,  his  executors  and  assigns :  and  it 
was  objected  that  a  covenant  to  restrain  alienation  would  be  re- 

(g)  Thomas  V.Ward,  Cro.  Eliz.  SOS.  S.  95.    Moody  v.  Garaoa,  Moor.  848. 

Hay  ward    v.    Fulcher,    Palm.   401.  (j)  ^^  d.  Hunter  v.  Galliers,  8 

Cromwell  and  Andrew's  case,  S  Rep.  T.  R.  13S. 

71.      Browning  and   Beston^  case,  (Jr)  Citedin  Roev.Gallier9,nq»r«. 

Plow.  181.    Dy.  6  a.  (l)  Doe  d.  Mitchinson  v.  Carter,  8 

(h)  Hay  ward  r.  Fulcher,  W*  Jon.  T.  R.6K 

166.    Palm.  401.  (m)  Weatherall  v.  Geeriog,  It  Vei. 

(0  Doc  d.  Bill)  V.  Keeliog,  I  M.  &  51S. 
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pagmnt.    But  bis  honour  the  Master  of  the  Rolls  said,  that  the 
meaning  of  the  word  ^^  assigns''  must  be  restricted  to  sneb  assigns  • 
as  the  lessee  might  Jegally  have,  namely,  assigns  by  act  of.  law,  or 
assigns  with  licence. 

In  the  king's  leases,  it  is  said  that  if  the  lessee  agree  to  build 
de  twvo  the  premises  demised  within  a  year,  and  to  leave  them  so 
repaired,  these  words,  being  executory,  in  the  king's  case  operate: 
as  a  limitation  of  the  estate,  because  the  king  can  have  no  ade-. 
quate  remedy  by  action,  and  all  executory  considerations  in  the 
king's  leases  for  years  operate  as  conditional  limitations,  (ft) 

Under  an  agreement  for  a  lease '  it  is  settled  that  in  equity  the 
lessee  is  entitled  to  all  usual  covenants.  Such  usual  covenants 
mean  covenants  usual  all  over  England,  and  do  not  refer  to  the 
custom  of  any  particular  county  or  district ;  (o)  unless  the  parties 
evidently  shew  that  they  intend  to  be  guided  by  local  usage,  (p) 

Conditions  of  re-entry,  also,  for  the  non-payment  of  rent  may 
perhaps  be  considered  usual,  inasmuch  as  it  is  a  very  ordinary 
and  reasonable  mode  of  giving  an  additional  security  to  the  lessor, 
for  the  payment  of  his  rent;  for,  as  the  law  now  stands,  there  are 
not  the  same  objections  to  such  a  condition,  as  to  others  of  the. 
like  nature;  because  by  the  stat.  4  Geo.  II.  c  28.  both  courts  of 
law  and  equity  are  enabled  to  inake  an  equitable  arrangement 
between  the  landlord  and  tenant,  even  aRer  a  breach  of  such  a 
condition.  Other  conditions  of  re-entry  do  not  stand  in  the 
same  situation ;  and,  although  much  dispute  has  arisen  as  to  the 
condition  of  re-entry  to  restrain  alienation ;  yet  it  seems  to  be. 
settled  that  it  is,  as  well  as  all  the  rest,  a  special  condition  which, 
must  be  the  subject  of  express  stipulation,  (q) 

In  Buckland  t).  Hall(r)  Lord  Eldon  observed  that  there  was  a 
material  circumstance  in  that  case,  the  time  by  which  the  repairs 
were  to  be  done.  If  the  master  were  ordered  to  settle  a  lease,  there 
ought  to  be  a  clause  of  re-entry,  if  the  repairs  should  not  be  done  by 
the  time  stipulated;  the  time  being  of  the  essence  of  the  contract. 

(«)  Sawyer  v.  East,  5  Vin.  Abr.  61.  Ca.  63S.    Morgan  v.  Slaughter,  1  £sp. 

S.  C.  Lane  74 — 79, 108 — 1  IS.  N.  P.  Rep.  8.    Folkingham  o.  Croft, 

(0)  Burwell  v.  Harrison,  Free,  in  SAnstr.lOO.    Jones  v.  Jones,  ISVes. 

Ch.t5.  186.    Brown  v.  RaliaD,  15  Fes.  628. 

'  (p)  6yes.467.  BoardniantF.Mottyn.  Church  v.  Brown,  16  yea..968i 

>  (ff)  HendsTMO  v.  Hay,  S  Bro.  Cb.  (r)  8  Yes.  05.    , 
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Sir  W.  D»  E?aM,  afttr  diMMitiiif  the  casn  frfative  to 
mots  agsioit  diMatien  witfioiit  licence^  oiyservet  tiiiit  tlie  OMidi- 
lion  fbr  voeatuig  leaaea  in  cam  of  defimlt  in  the  peifcrmmce  of 
any  agreement  maj  require  a  very  difierent  coMideratien.  80 
fiur  as  bii  own  otMorraition  had  gone  in  the  contae  ef  practice,  he 
bad  seen  very  few  leasee  in  which  such  a  condition  had  not  been 
inserted*  But  there  are  mapy  cases,  he  continues,  in  which  the 
insertion  might  be  attended  with  the  most  serious  prejudice  to  the 
tenant;  lor  it  will  be  seen,  in  analysing  the  severid  p«rts  of  a 
lease,  that  tiie  degree  in  which  a  court  will  rriieve  against  such  a 
condition,  upon  the  ground  of  compensation,  is  very  limited ;  and 
a  party  may  be  deprived  of  an  estate,  for  which  he  has  given  a 
great  consideration,  either  by  way  of  fine,  or  of  stipulated  expen- 
ditofe  in  improvements,  from  some  casual  act  of  omission,  with 
respect  to  «  numerous  and  complicated  series  of  engagements. 
The  general  acquiescence  in  such  covenants,  in  the  course  of  prac- 
tt0e,'will  form  a  material,  but  not  a  decisive,  argument ;  for,  consi- 
dering Ihem  ap  incidental,  as  where  a  lease  is  so  prepared  in  coo* 
sequence  of  a  genersd  agreement,  it  would  in  most  cases  be  more 
convenient  to  accept  it  as  it  is,  ^under  a  confidence  of  performing 
the  engagements,  and  that  any  casuri  omission  will  not  be  taken 
advantage  of  as  a  ground  of  forfi»ture,  than  to  incur  the  delay  and 
expense  of  titrating  the  question  in  a  court  of  equity.  Supposing 
the  point  to  be  unaffected  by  decision,  it  may,  perhaps,  be  found 
that  the  proper  medium  would  be  to  imply  the  intention  of  such  a 
condition  in  a  mere  lease  at  rack-rent,  where  the  due  performance 
of  the  stipulations  on  the  pert  of  the  tenant  would  be  regarded  as 
the  full  consideration  for  the  interest  conveyed,  and  to  adopt  the 
opposite  conclusion  in  cases  where  there  was  to  be  an  additional 
consideration  in  the  shape  of  premium  or  expenditure :  but  Sir 
W.D.  Evans  observes,  he  was  by  no  means  prepared  testate 
that  such  a  distinction  would  be  actually  applied.  In  this,  as 
in  most  other  cases,  it  is  extremely  desirable  that  the  matter 
should  not  be  left  to  inference  or  judicial  construction :  but  that 
the  insertion  or  non«insertion  of  such  a  condition  should  be  dis- 
tinctly  stipulated  for  in  the  preliminary  agreement. 

▲nother  jniportant  topjc  applicable  to  this  part  of  the  sul^ef  t 
is  the  agreement  for  the  insertion  of  usual  covssiants.  Where 
there  is  a  written  agreement  in  general  terms,  this  qualification  is 
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aot  implied,  (r)  Is  Bfodie  «« St*  Pitmlt  (t )  tke  flMg«ot  ww  ioci^ 
dontaUy  aftentiOMdi  lo  the  eeatw  of  the  mtgmund  the  eeamel 
dbeenred  thi^t  if  the  agreement  hed  been  to  let  with  all  |Mrepe» 
and  vBttal  terms,  according  to  the  ciiBtom  of  the  amntrj,  theeonrt 
wookl  ejBeciite  it  bj  refereace  to  the  raaater  to  infohre  into  the 
coetom  of  the  country,  or  by  directing  an  iesoe  that  cweh  agree* 
meats  wore  eoBBtaotlyoiilTied  into  effect  in  tbe  Coortof  Gfaanoery } 
aad  the  mbmiim  are  never  at  all  stated.  This  was  stated  io  eiipi 
port  of  admitting  t>erol  evideooo  to  explain  an  agreement,  which 
referred  to  euch  parts  of  a  certain  paper  as  had  been  read  $  «nd  it 
was  proposed  to  refer  the  terns  to  such  enquiry  accordingly; 
Boiler,  J«  said  there  was  a  wide  difference  between  the  principal 
case  and  that  to  which  it  had  been  compared,  of  an  inquiry  into 
the  custom  of  the  country  :  there,  he  said,  the  agreeoMnt  is  cer^ 
taia;  hero  it  is  anoertain  what  was  the  contract  between  the 
parties  at  the  time<  It  may  be,  liowefor,  obserred  in  condwAoa^ 
that  Ae  insertion  of  such  an  article  of  agreement,  qualified  by  tho 
custom  of  Ae  country,  is  in  its  nature  calculated  to  introduce 
uucertaiirty,  and  to  exdto  litigation. 

la  leases  it  does  not  appear  that  there  are  aay  ooitenaats  whidh 
caa  be  eousidered  usual  with  reference  to  cases  of  specific  per« 
fiMmuinoe  sneidea tally  to  the  nature  of  the  coutraot,  except  the 
corenants  on  the  part  of  the  lessee  to  pay  rent — to  quit  at  the  ex^ 
piration  of  the  term — ^to  repair  the  glasses  of  windows  in  the  lease 
of  a  house,  and  the  hedges  and  fences  in  the  lease  of  lands,  and'tb^ 
covenant  on  the  part  of  the  lessor  for  the  peaceable  enjoyment  of 
the  premises :  but  whether  this  last  should  be  general  and  abso^ 
lute,  or  qualified  as  only  against  the  lessor,  and  those  claiming 
under  him,  does  not  seem  to  be  perfectly  settled.    It  is  however 

4 

the  opinion  of  Sir  W.  D.  Evans  that  it  should  be  absolute. 

Sir  W.  D.  Evans  continues  his  observations  on  this  part  of  the 
eul^t  to  the  following  purport :  ^^  1  conceive  that  the  diiBcuhies 
of  carrying  into  execution  a  general  agreement  for  insertion  of 
covenants  according  to  the  custom  of  the  country  or  neighbour- 
hood are  of  such  a  nature,  that  the  conclusions  to  be  come  tO'itf 
any  particular  instance  upon  the  subject  must  resolve  themselves 
very  much  into  an  appeal  to  the  discretion  of  the  master*  Tho 
terms  <  osago,'  ^  country,'  and  *  neighbourhood,'  being  all  of  Very 

(f)  Liebeorood  v.  Tines,  1  Meriv.  IS.  (l)  1  Ves.  J.  328. 
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loose  and  indefinite  application;  and  ibat,  upon  an  eaqairy^  vmy* 
few  dispoted  covenants  could  be  proposed  in  which  whate?er  lati- 
tude or  restriction  were  applied  to  the  terms  ^ooantry*  and  ^  neigh- 
bourhood/ many  leases  would  be  found  with  and  many  without 
such  disputed  covenants ;  so  that  if  the  term  '  usual '  were  to  be 
understood  either  as  actually  synonimous  to  ^  constant,'  or  approxi- 
mating to  it,  most  of  the  instances  insisted  upon  must  be  excli^ded ; 
whereas  if  it  were  merely  understood  as  equivalent  to  <  frequent,' 
or  even  to  '  most  frequent,'  the  decision  would  be  the  other  way. 
In  the  estate  of  great  landholders  a  printed  form  is  commonly 
used  by  the  steward  or  agent,  containing  a  great  number  of  re- 
strictions very  un&vourable  to  tenants ;  but  the  performance  of 
which  is  seldom  rigorously  enforced.  If  there  is  an  express 
allusion  to  these  forms  in  the  preliminary  agreement,  they  are 
necessarily  ingrafted  into  the  contract  itself;  and  when  such 
allusion  is  not  made,  the  course  of  such  leases  is  commonly  under- 
stood and  intended  by  the  parties.  And  it  very  seldom  happens 
that  it  can  be  for  the  interest  of  the  tenant  to  enter  into  a  contro- 
versy with  his  landlord  how  far  his  acceptance  of  a  lease  con- 
taining such  covenants  is  or  is  not  a  matter  of  strict  obligation. 
In  leases  from  owners  of  single  estates  such  sweeping  views  cannot 
be  taken,  and  there  is  generally  more  of  actual  agreement  in  the 
settlement  of  particular  terms.  What  those  terms  may  be  must 
depend  on  a  variety  of  circumstances  applicable  to  the  particular 
views  of  the  parties :  but,  as  a  general  proposition,  it  is  manifest 
with  reference  to  contracts  upon  this  subject  analogous  to  those 
upon  every  other,  that  the  more  favourable  the  terms  of  the  con- 
tract are  to  the  interest  of  the  tenant  in  other  respects,  the  larger 
consideration  he  will  be  willing  to  give  in  the  direct  form  of  rent. 
'On  the  other  hand,  every  incidental  stipulation  afiectiitg  the  powers 
and  diminishing  the  interest  of  the  tenant  must,  as  matter  of 
general  speculation,  operate  in  diminution  of  the  rent  which  he  is 
willing  to  give.'* 

<'  As  an  illustration  of  the  general  question,  as  to  usual  covenants 
of  a  particular  neighbourhood,"  he  continues,  ^^  it  is  matter  of  very 
frequent  experience  to  engage  that  the  tenant  shall  consume  the  hay 
and  straw  on  the  premises ;  but  it  is  also  matter  of  notoriety  that 
these  articles  are  very  ei^tensively  the  object  of  sale.  A  master 
in  chancery  might  therefore  be  very  much  embarrassed  with  refer- 
ence to  the  majority  o^  leases  actually  made   in  a  particular 
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neighbourliood,  wbeiber  the  sale  of  haj  and  straw  should  be 
generally  allowed,  unless  particularly  excluded;  or  generally  ex- 
cluded, unless  particularly  allowed :  and  there  are  many  other 
instances  which  would  create  a  similar,  difficulty.  Upon  the 
whole  I  apprehend  that  the  safest  course  would  be  to  consider  no 
other -stipulations  as  falling  under  the  designation  of  usual  than- 
such  as  approach  so  near  to  universal  as  to  lead  to  a  full  convic- 
tion that  they  roust  have  been  in  the  understanding  and  content* 
plation  of  the  contracting  parties.  And  I  am  aware  that  this 
conclusion  is  much  too  loose  and  indefinite  to  remove  from  the 
subject  any  considerable  portion  of  the  difficulties  with  which  it  is 
embarrassed.'' 

With  respect  to  leases  made  under  the  statute  S3  Hen.  VIII., 
or  by  ecclesiastical  persons  under  the  restrictive  statutes  of  Eli- 
flsabeth,  it  is  necessary  to  observe  that  there  can  be  no  cove- 
nants introduced,  so  as  to  bi/id  their  successors,  which  are 
evasive  of  those  statutes ;  therefore,  there  can  be  no  more  a 
covenant  for  renewal  in  such  leases  than  an  extension  of  the  term 
in  the  first  instance.  Such  covenants,  however,  are  personally 
binding  on  those  who  make  them.  («)  And,  perhaps,  in  the  case  of 
a  dean  and  chapter,  or  mayor  and  corporation,  they  are  binding 
on  the  corporation  as  long  as  they  have  the  same  superior.  And 
the  saine  remarks  apply  to  charity  leases  where  a  hospital  or 
charitj  is  restrained  by  its  constitution  from  making  a  lease  for 
more  than  a  certain  number  of  years,  (v) 

Although  the  statute  18  Eliz.  c.  11.  makes  void  all  bonds  and 
covenants  contrary  to  its  provisions,  yet,  since  it  is  not  held  to 
extend  to  the  stat.  14  Eliz.  c.  II.,  covenants  to  make  leases  of 
houses  in  towns  contrary  to  the  provisions  of  this  last  statute  seem 
to  be  good  against  the  parties  who  enter  into  them,  (x) 

With  respect  to  leases  under  powers  it  may  be  observed  that 
they  must  be  bond  Jide  contracts  between  the  lessor  and  lessee  for 
the  purpose  of  farming  and  improving  the  land.(^)  And  under 
a  power  to  lease,  reserving  the  usual  covenants,  the  omission  of 
any  usual  covenants,  or  the  insertion  of  any  unusual  covenant,  will 

(If)  The  Doctors*  Commons  v.  The  Hospital,  14  Ves.  SSI. 

Deaa  and  Chapter  of  St.  Paurs,  cited  (x)  Crane  v.  Taylor,  Hob.  869. 

3  Atk.  84.  (if)  Doe  d.  Atkyos    v.  Horde,  1 

(v)  The  Attorney  General  v.  The  Burr.  60. 
Matter  and  Brethren  of  Hemsworth 
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make  the  lease  void.  (%)  A  covenant  for  renewal,  howerer,  doe» 
not  seem  to  be  considered  sufficient  to  vitiate  a  lease,  because  aa 
against  the  remainderman  it  is  perfectly  nugatory,  if  not  within 
the  terms  of  the  power.  And  though  the  tenant  for  life  himself 
is  bound  by  such  a  covenant,  he  is  bound  in  renewing  to  take  as 
much  care  of  the  interest  of  the  remainder  as  if  there  were  no  such 
covenant  .(a)  So  in  the  same  case  there  was  a  condition  that 
there  should  not  be  contained  in  the  lease  any  clause  whereby  any 
power  or  authority  should  be  given  to  any  lessee  to  commit  waste, 
or  whereby  he  should  be  exempt  from  the  punishment  of  waste. 
A  covenant  by  the  lessor  to  repair  was  objected  to  as  a  breach  of 
the  condition  :  but  Lord  EUenborough  said  this  covenant  gave  the 
lessee  no  power  to  commit  waste,  nor  was  he  exempt  from  punish- 
ment for  waste. 

Where  the  usual  covenants  are  not  specified  in  the  power, 
under  a  power  requiring  the  best  rent,  mere  reservation  of  rent  is 
not  sufficient,  unless  the  most  ample  remedy  is  given  to  the 
remainderman  for  the  recovery  of  it.  There  ought,  therefore,  to 
be  a  covenant  for  the  payment  of  rent,  (b)  .  There  should  like- 
wise be  a  clause  of  re-entry. 

It  is  suggested  by  Mr.  Sugden  that,  where  a  counterpart  is 
required  to  be  executed,  (he  lessee  should  obtain  a  memorandum 
of  its  execution  and  delivery  to  the  lessor,  to  be  indorsed  on  the 
lease,  and  signed  by  the  lessor ;  for  the  counterpart  itself  is  of 
course  delivered  to  the  lessor  :  and  if  it  should  be  lost  or  sup- 
pressed,  the  lessee  would  be  in  danger  of  losing  the  estate,  unless^ 
be  could  prove  the  execution  of  it.  Besides  that  it  would  be 
more  satisiactory  to  a  purchaser,  in  case  the  lessee  should  wish  to 
sell  his  interest,  (r) 

In  Jones  v.  Verney,  (d)  where  the  power  given  by  a  private 
act  of  parliament  was  to  demise  for  any  term  not  exceeding 
sixty-one  years  for  the  encouragement  of  rebuilding,  reserv- 
ing the  best  ground  rents  that  could  be  got,  with  respect  to  the 
charges  of  rebuilding,  and  that  in  every  such  lease  there  should 
be  the  usual  and  reasonable  covenants;  it  appeared  to  the 
court  that  the  lease  intended,  was  a  building  lease ;  and,  there- 

(a)  Doe  d.  Ellis  v.  Sandham,  1 T.  R.  East  S05. 

705.    Lord  Cardigan  v.  The  Duke  of  {b)  1  Burr.  U5. 

Montague,  cited  I  Burr.  les.  (c)  Sugd.  Pow.  630.  3d.  edit. 

(a)  Do9^  d.  Bromley  v.  Bettisoo,  12  (ji)  VTilles,  169. 
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fore^  that  a  covenant  to  build  should  have  been  inserted,  and  that 
a-  eovenaol  to  repair  did  not  satisfy  the  poiver. 

In  Doe  d.  Ellis  v,  Sandham,  (d)  under  a  power  to  demise,  so 
that  usual  and  reasonable  covenants  should  be  reserved,  a  covenant 
by  the  lessor  that,  if  the  building  should  be  destroyed  by  tempest 
or  fire,  he,  his  executors,  &c.  would  rebuild,  or  that  in  default 
thereof  the  tenant  should  be  at  liberty  to  quit,  and  should  be 
discharged  from  rent,  was  found  by  the  jury  to  be  unusual ;  and, 
consequently,  the  lease  was  held  to  be  void. 

Where  usual  covenants  are  required,  they  must  be  expressly 
inserted :  but,  where  no  usual  covenants  are  required,  it  is  no 
objection  to  a  lease  under  the  power,  that  it  does  not  contain  the 
same  covenants  as  were  contained  in  former  leases,  if  the  covenants 
are  upon  the  whole  equally  beneficial  as  those  in  former  leases,  (e) 
So  if  the  covenants  and  conditions  be,  upon  the  whole,  such  as 
leave  the  parties  upon  the  same  footing  as  under  former  leases, 
their  differing  in  trifling  circumstances  is  not  material.  (/)  Upon 
the  same  principle,  where  the  power  directed  that  a  power  of 
re*entry  for  nonpayment  of  rent  should  be  reserved  ;  it  was  de- 
termined in  the  House  of  Lords,  after  much  difference  of  opinion 
in  the  courts  below,  that  a  proviso  to  the  following  effect,  namely, 
'^  that  if  at  any  time  the  rent  should  be  unpaid  by  the  space  of 
fifteen  days  after  any  rent  day,  and  no  sufiicient  distress  should  be 
found  on  the  premises,"  pursued  the  form  required  by  the  leasing 
power,  (g)  All  the  cases  upon  this  point  were  at  the  same  time 
thoroughly  considered;  and  the  result  seems  to  be  that  such  trifling 
deviations  from  the  letter  of  the  power,  are  not  unreasonable,  or 
contrary  to  the  intention  of  settlors  in  creating  such  powers. 

In  9  late  case,  (A)  which  has  been  before  cited,  it  was  held  to  be 
no  objection  to  the  lease,  under  a  power,  that  by  the  terms  of  it 
the  landlord  could  only  distrain  after  a  reasonable  demand,  and 
that  he  was  bound  to  detain  the  distress  till  he  was  satisfied  ;  for 
this  being  for  his  own  benefit,  he  was  not  abridged  of  any  right  of 
distress,  or  of  sale  under  the  stat.  S  W.  and  M.  s.  1.  c.  5.  So  it  was 
held  to  be  no  objection  that  the  right  of  re-entry  depended  on  the 

(d)  1  T.  R.  705.  (g)  Smith  w.  Doe  d.  Lord  Jersey,  2 

(e)  Goodtitle  v«  Funucan,  Doagl.      Brod.  and  Bing.  473. 

665.  (fc)  Doe  d;  Lord  Sbrewqbary  c.  Wil- 

(f)  GooMyed;  Ctug^  v.  Fuancan,     son,  5  B.  &  A.  363. 
Doogl.  673. 
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rents  being  lawfully  demanded:  so  if  the  claim  of  re-entry  be 
upon  the  rent  being  twenty-eight  days  in  arrear,  it  is  not  unrea- 
sonable. 

If  the  trustee  of  a  charity  estate  make  a  lease,  with  a  covenant 
for  perpetual  renewal,  the  covenant  is  clearly  nugatory ;  espe- 
cially where  no  consideration  is  shewn  equivalent  to  the  value  of 
the  inheritance,  which  such  a  lease  in  effect  would  alienate,  (t)  A 
case  (k)  indeed  occurs^  where  it  is  stated  that  a  decree  having 
been  made  in  Lord  Coventry's  time  for  granting  a  lease  of  cha- 
rity lands  to  J.  S.,  who  had  been  at  a  great  expense  in  recovering 
them,  for  ninety-nine  years,  determinable  on  lives,  and  to  be  per- 
petually renewable,  it  was  decreed  that  the  lease  should  be  re- 
newed without  fine,  but  that  the  rent  should  be  computed  at  the 
time  of  each  renewal.  It  is  questionable  whether  the  precedent 
could  now  be  followed  :  but  there  the  great  seal  declared,  in  expli- 
cit terms,  that  the  lease  should  be  renewable  for  ever,  in  consi- 
deration of  past  services. 

So  where  (/)  an  application  was  made  to  set  aside  the  lease  of  a 
charity  estate,  with  a  clause  in  the  original  lease  for  nine  succes- 
sive renewals,  at  the  end  of  every  seven  years,  a  fine  to  be  paid 
at  each  time ;  and,  if  the  lease  could  not  be  set  aside,  to  be  relieved 
against  the  covenant  for  renewal :  the  court  thought  that  there 
was  not  suflScient  ground  for  setting  aside  the  lease  altogether, 
for  there  was  no  particular  mode  prescribed  for  leasing,  and  the 
trustees  were  only  obliged  to  lease  beneficially  for  the  charity. 
There  had  been  a  decree  in  the  matter  of  the  charity,  which 
directed  a  particular  mode  of  leasing;  the  first  lease  had  been 
made  pursuant  to  this  decree  in  every  respect,  except  in  the 
insertion  of  a  covenant  for  perpetual  renewal ;  which  the  trustees 
afterwards  reduced  to  nine  renewals,  of  which  five  still  remained. 
TJie  lessees  having  made  considerable  improvements,  the  court 
directed  an  allowance  to  be  made  to  them  :  and  said,  that  if  the  five 
remaining  renewals  were  no  more  than  a  reasonable  satisfaction 
for  the  improvements,  the  lessee  must  have  the  benefit  of  them. 
In  this  case  no  favour  was  shewn  to  the  lessees  on  the  score  of 
want  of  notice,  for  the  lease  recited  the  previous  decree  in  the 


(0  The  Attorney-General  v.  Brook,      8  Tern.  746. 
IS  Ves.  319.  (/)  The  Attorney-General  r.B^iol 

{k)  The  Attorney-General  o.  Smith,      College,  9  Mod.  410. 
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matter  of  the  charity  ;  aod  the  decree  recited  the  will  under  which 
the  trustees  claimed,  and  bj  which  the  trusts  were  created* 

Spiritual  persons,  and  those  restrained  by  the  statutes  of  Eliza- 
beth, have  no  power  to  make  leases  with  covenants  for  renewal  : 
BO  also  it  is  clear  that  where  a  hospital  or  charity  is  restrained 
from  its  constitution  from  leasing  for  a  certain  fixed  period,  they 
cannot  evade  the  restriction  by  any  such  covenant,  (m)  But 
there  is  no  analogy  between  the  trustees  of  a  charity,  and  a  trus- 
tee under,  a  private  conveyance ;  therefore,  where  a  trustee 
under  a  creditor's  deed  covenanted  with  his  cestui  que  trusts  to  let 
and  manage  to  the  best  advantage,  and  then  demised  with  a  cove- 
nant to  renew,  it  was  held  not  to  be  inconsistent  with  his  trust; 
for  there  was  no  evidence  that  the  covenant  to  renew  was  preju- 
dicial; and  it  might  operate  a  contrary  way,  since  it  might  be  an 
inducement  to  give  a  higher  rent,  (n)  Where^  (o)  however,  the 
lessee  of  a  church  lease  (being  left  administratrix  for  the  benefit 
of  her  children)  made  an  underlease,  and  also  covenanted  that 
as  long  as  she  held  the  head-lease  she  would  renew  the  under-* 
lease,  as  often  as  she  obtained  a  renewal  of  the  head-lease,  under 
a  penalty  of  70/. ;  the  court  held  that,  as  she  was  administratrix 
for  the  benefit  of  her  children,  she  could  not  bind  their  interests 
by  a  lease  so  improvident. 


It  now  remains  in  the  last  place  to  consider  how  the  lease,  if 
made  in  writing,  should  be  executed. 

If  the  lease  be  by  indenture,  the  lessee  should  regularly  exe- 
cute a  counterpart:  but  it  is  not  unusual,  for  the  purpose  of  saving 
expense,  to  make  a  single  deed  operate  as  the  deed  of  both  par- 
ties ;  in  which  case  it  is  lodged  in  the  hands  of  some  indifferent 
person,  who  is  trustee  for  both. 

If  the  lessor  executes  the  lease,  it  becomes  his  deed,  thougfi  the 
lessee  should  execute  no  counterpart :  (p)  but  if  the  lessee  alone 
signs  and  seals  the  lease,  the  deed  will  have  no  effect ;  neither  will 
the  covenants  nor  any  bond  to  perform  them  be  of  any  force, 
because  the  bond  and  covenants  depend  on  the  lease,  (q) 

(m)  The  Attorney-General  v.  The  (o)  Magrane  r.  Archbold,  1  Dow. 

Master  and  Brethren  of  Hemsworth  P.  C.  107. 

Hospital,  14  Ves.  324  (p)  Foster  v.  Mapps,  Ow.  100. 

(ft)  Kirkhain  v,  Ch«dwick,  13  Yen,  (q)  Soprani  r.  Skurro,  Yelv.  19. 

547.  Stroud  r.  Willis,  Ow,  1 1 1. 
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If  a  lease  be  made  to  two  jointly,  and  one  only  eignd  and 
seals  it,  but  both  enter  and  occupy ;  the  other  who  did  not  si^ 
or  seal  it  shall  be  charged,  because  his  entry  and  occupation 
is  an  evidence  of  his  agreement  to  it:  he  is  not,  however, 
chargeable  with  any  collateral  obligation,  contained  in  the  in* 
denture,  because  he  cannot  be  so  charged  without  signing  and 
sealing  it  as  his  deed,  (r) 

It  may  be  here  observed,  that  it  is  common  to  say  that  leases 
and  other  deeds  are  executed  by  signing  and  sealing:  but  it 
should  be  understood  that  signing  is  only  necessary  in  those  cases 
in  which  the  statute  of  frauds  requires  it.  This  indeed  extends  to 
almost  all  cases  in  which  leases  are  in  writing ;  but  if  we  suppose 
that  a  lease,  although  not  required  to  be  in  writing,  be  by  deed 
for  the  sake  of  the  covenants  usually  introduced,  such  leases  are 
good,  if  merely  under  seal,  because  nothing  more  is  reqmske  to 
their  operation  as  deeds. 

The  sealing  should  be  after  the  writing, and  before  the  delivery. 
Where  there  are  several  grantors,  and  one  only  seals  the  deed, 
this  is  a  good  deed  as  to  him,  though  void  as  to  the  rest.  In  the 
case  of  executors,  however,  their  office  makes  a  distinction ;  and 
therefore,  even  where  the  deed  purports  to  be  the  grant  of  seve- 
ral executors,  yet  if  one  only  seals  the  deed,  it  has  been  held  to 
be  the  grant  of  all,  since  each  has  the  whole  interest,  (s)  A  deed 
with  one  seal  executed  by  on&of  two  partners,  in  the  presence  of 
the  other  and  with  his  consent,  and  as  their  act,  has  been  held  the 
deed  of  both  :  but  one  partner  cannot  in  the  absence  of  the  other, 
and  without  his  authority,  bind  the  other,  (u) 

Where  a  lease  is  made  by  a  power  of  attorney,  the  letter  or  deed 
of  attorney  (for  the  power  must  be  delegated  by  deed)  only  gives 
the  person  to  whom  it  is  directed  the  power  of  signing  the  name 
of  the  principal  in  his  absence  :  the  lease  is  therefore  made  in  the 
name  and  title  of  the  person  delegating  the  power ;  and  then  the 
attorney  seals  it  with  the  seal  of  the  lessor,  and  delivers  it  as  the 
act  and  deed  of  the  lessor,  (x) 

(r)  Bro.  tit.  Dette,  80.  tin  v.  Sjnall,  2  Lord  Raym.  1418. 

(»)  Simpson  v.  Gutteridge,  1  Madd.  Pettison  v  Reel,  1  Brownl.  130.   Hill 

Ch.  Ca.  616.  V.  Seal,  1  Brownl.  128.  White  v.  Cuy- 

(I)  Ball  r.  Dunsterville,  4  T.  R.  SIS.  Icr,  6T.  R.  177.  Moor.  pi.  191.  Dy. 

(«)  Harrison  v.  Jackson,  7  T.  R.  S07.  132.  a. 
(x)  Comb's  case,  9  Rep.  76,  b.  Fron- 
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The  lease,  if  by  deed,  is  not  complete  till  delivery;  and  it  miiy 
be  delivered  either  to  the  lessee  himselP,  or  to  some  persoa  in  his 
behalf.  No  particular  form  of  words  is  necessary :  bat  a  kase 
eaiHiot  be  delivered  as  an  escrow  to  the  party  himsrif,  let  the 
ferm  of  words  be  what  they  may,  according  to  the  aaaKim  in 
iraditionibus  chariarum  nan  quod  dtctum  sed  quod  factum  est 
respidtur.  But  in  the  present  day  it  wonld  most  probably  be  « 
question  for  the  jury  under  the  circumstances.  If  the  delivery  be 
by  attorney,  and  the  attorney  is  called  upon  to  do  nothing  more 
than  deliver  the  deed  after  it  is  made ;  it  is  not  necessary  that 
the  authority  should  be  by  deed.  If  the  deed  be.  delivered  as 
«D  escrow,  the  second  delivery  is  a  confirmation  of  the  first ; 
and  for  the  purpose  of  title  has  relation  to  the  first  delivery, 
although  no  estate  to  alien  or  lease  passes  till  the  second 
delivery. 

Strictly  speaking,  where  the  lessor  is  out  of  possession,  an 
entry  ought  to  be  made,  and  the  lease  should  be  delivered  upon 
the  land  after  such  entry.  In  cases  where  such  entry  is  still 
necessary,  especial  care  should  be  taken  that  the  lease,  if  by  deed, 
be  not  delivered  before  entry;  for  a  deed  cannot  have  two  deli- 
veries :  and  on  the  first  delivery  the  instrument  becomes  a  deed, 
though  void  as  a  lease  for  want  of  possession ;  and  then  the 
second  delivery  cannot  make  good  what  upon  the  first  was 
absolutely  void.  (J7)  In  the  case  qf  Davies  v.  Fawkener,  (y)  it  is 
said  that  if  a  man,  being  out  of  possession,  make  a  deed  of  lease  of 
land  to  try  his  tide,  and  annex  a  letter  of  attorney  to  eater,  and 
deliv^  the  lease  on  the  land,  and  annexes  the  letter  of  attorney 
to  the  lease,  and  makes  a  label  of  both,  and  puts  his  seal  on  the 
label|  and  then  puts  another  seal  on  the  letter  of  attorney  only, 
and  then  delivers  the  letter  of  atiorney  only  as  his  deed,  and  not 
the  lease :  this  is  no  delivery  in  law  of  the  lease,  although  anhezed 
to  the  letter  of  attorney,  and  so  delivered  in  fact.  It  has  been 
doubted  bow  far  the  lessor  could  so  distinguish :  but  the  difficulty 
is  easily  obviated  by  delivering  the  lease  separately  as  an  escrow 
to  the  attorney,  (z) 

If  a  disseisor  has  leased  the  land  io  several  parcels  for 
yeavs,  an  entry  by  the  disseissee  or  bit  attorney  into  xme  is  good 

(jt)  Stephens  v.  Eliot,    Cro.  Eliz.         (^>  Ubi'^upra. 
483.  Davies  v  Fawkener,  3  Roll.  AVr.         {%)  Bac.  Abr.  Lease,  1. 4. 
t5.    But  see  Prcsi.  Sheph.  T.  60. 
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Ibr  the  whole,  because  they  are  all  derived  out  of  one  free- 
hold, (a) 

The  niceties  which  were  formerly  required  to  be  obsenred  in 
this  respect  are  now  no  longer  of  much  importance :  for,  soon  after 
actions  of' ejectment  became  the  usual  mode  of  trying  titles, 
Rolle,  C.  J,  is  said  to  have  introduced  the  modem  practice  of 
compelling  the  defendant,  who  wishes  to  come  into  the  place  of 
the  casual  ejector,  before  admission  to  enter  into  a  rule  of  court 
to  confess  the  lease  entry  and  ouster  at  the  trial,  and  to  stand  on 
the  question  of  title  only.  There  are  some  cases  however  in 
which  it  is  still  necessary  to  make  an  actual  entry  :  for  instance, 
when  a  corporation  aggregate  is  the  lessor  of  the  plaintiff,  they 
must  give  a  letter  of  attorney  to  some  person  to  enter  into  and 
deliver  the  lease  upon  the  land;  for  a  corporation  aggregate 
cannot  appear  except  by  attorney,  and  they  cannot  substitute  an 
attorney  to  enter  into  the  common  rule,  nor  can  they  themselves 
enter  on  the  land  to  demise  in  person,  (d)  So  also,  where  the 
proceedings  are  in  an  inferior  court,  they  roust  proceed  by 
actually  sealing  a  lease  on  the  land,  because  such  courts  cannot 
enforce  a  rule  to  confess  lease  entry  and  ouster  at  the  trial ;  neither 
have  they  any  way  of  binding  persons  who  do  not  come  in  by  the 
ordinary  process  of  the  court,  (c) 

It  appears  to  be  settled  that  the  common  rule  in  ejectment 
does  not  extend  to  cases  where  actual  entry  is  required  to  avoid 
a  fine  with  proclamations ;  but  this  actual  *entry  relates  only  to 
the  avoidance  of  the  fine :  and  after  it  has  been  made,  there  seems 
to  be  no  necessity  to  seal  a  lease  upon  the  premises.  Care  however 
should  be  taken  that  the  demise  in  the  declaration  be  subsequent 
to  the  entry  to  avoid  the  fine,  (d)  An  actual  entry  is  not  neces- 
sary to  avoid  a  fine  at  common  law  without  proclamations ;  (e) 
nor  is  it  necessary  to  avoid  a  fine  with  proelamations,  unless  all 
the  proclamations  have  been  made  before  the  commencement  of 
the  action.  (/) 

(a)  Cotton's  case,  Cro.  Eliz.   188.  (d)  Berrington  v,    Parkhurst,    IS 

Holland  v.  Hopkins,  4  Leon.  8.   Wil-  East  489.  n.  Doe  d.  Ducket  v.  Watts, 

liams  r.  Ash,  Cro.  Eliz.  181.  9  East  17. 

{b)  Gilb.  Eject  85.   Anon.  Vcntr.  (e)  Jenkins  d.  Harris  v.  Pritchard, 

f57.    8  Ley.   182.    But  see    Runn.  2Wils.45.  See  8  Phili.  Er.  178. 

Eject  149.  where  the  practice  is  stated  (/)  Doe  d.  Duckett  v.  Watts,  9 

to  be  different  East  17. 

(r)  Gilb.  BJect  35. 
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In  the  case  of  leases  for  years  the  engagements  consequent 
upon  the  contract  are  binding  upon  the  parties  immediately  upon 
the  execution  of  the  deed  and  delivery  of  it  by  the  lessor  to  the 
lessee,  if  at  the  same  time  the  lessor  waives  the  possession,  and 
there  is  no  impediment  to  the  lessee's  enjoying  the  premises 
demised,  because  in  that  case  the  lessor  has  done  all  in  his  power 
towards  the  fulfilment  of  the  contract,  and  the  lessee  by  accept- 
ance of  the  deed  has  acquiesced  in  the  grant.  The  lessee  there* 
fore  is  bound  to  pay  the  rent,  though  he  should  never  enter  or 
occupy,  (g)  And  in  this  respect  his  estate  is  to  be  distinguished 
from  the  estate  of  a  tenant  at  will  strictly  so  called,  who  cannot 
be  charged  with  rent  except  for  actual  occupation.  (A) 

With  respect  to  the  consummation  or  perfection  of  the  deed, 
there  is  no  distinction  between  estates  for  years  and  those  for 
life,  any  more  than  between  deeds  operating  as  conveyances  at 
common  law,  and  those  under  the  statute  of  uses.  The  dis- 
tinction  lies  in  the  effect  of  the  deed  after  it  is  consummated 
and  perfected.  When  a  freehold  interest  is  created  at  common 
law,  no  interest  passes  till  livery  of  seisin  is  made,  which  may  be 
done  either  in  person  or  by  attorney. 

Livery  may  be  either  in  deed  or  in  law.  Livery  in  deed  is  per« 
formed  by  the  lessor's  coming  upon  the  land  and  delivering  to  the 
lessee  a  clod,  branch,  or  turf  there  growing,  in  name  of  seisin  of 
all  the  lands  and  tenements  contained  in  the  deed,  or  some  words 
to  that  effect ;  or  it  may  be  made  by  the  lessor's  delivering  the 
deed  in  pursuance  of  which  the  feoffment  is  made  in  the  name  of 
livery  of  seisin  of  all  the  lands  in  the  deed ;  (t)  or  by  words  only 
without  any  act  of  delivery,  as  if  the  lessor,  being  upon  the  land, 
say  to  the  lessee :  ^^  Enter  you  into  the  land,  and  take  seisin  of  it 
in  the  name  of  all  the  land  contained  in  the  deed."  (k)  Bat  in  all 
those  cases  in  which  the  delivery  of  the  deed  is  made  to  serve  for 
livery  of  seisin,  some  act  or  word  expressive  of  the  intention  to 
deliver  seisin  should  accompany  it ;  for  otherwise  the  delivery 
will  merely  be  a  delivery  to  perfect  the  deed.  (0  If  the  livery  be 
of  a  house,  the  lessor  must  take  the  ring  or  latch  of  the  door,  the 
house  being  empty,  and  deliver  it  in  the  form  before  mentioned  ; 

(g)  Goddale's  case,  Dy.  14.  a.  Plow.  pi.  10. 

483.  (At)  6  Rep.  26.  b.  9  Rep.  137.  b.  See 

(A)  Cas.  temp.  Holt.  199.  Cro.  Jac.  80.  pi.  8. 

(0  9  Rep.  1S8.  a.  t  RolL  Abr.  7.  (/)  Co.  Litt  48.  a.  e  Rep.  S6. 
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and  tbeo  the  lessee  must  enter  alone,  shut  the  door,  and  open  it 
to  let  to  the  others*  (m)  No  livery  can  be  made  of  ruaiiing 
ivater :  but  of  a  standing  pool  there  may,  which  is  by  a  dish 
of  part*  (ft) 

Tlie  power  to  give  or  receive  livery  by  attorney  must  be  by 
deed;  and  if  the  deed  of  feoffment  be  a  deed  poll,  the  letter 
of  attorney  may  be  ^contained  in  it :  but  not  so  if  the  lease  be  by 
indenture,  unless  the  attorney  be  a  party  to  it.  There  is  no 
objection  however  to  writing  the  power  on  the  same  parchment 
with  the  indenture,  which  is  the  usual  way,  because  in  effect  they 
form  two  deeds.  The  power  must  in  all  cases  be  executed  in  the 
lifetime  of  the  lessor  and  lessee,  (o)  An  infant  may  make  livery 
of  aeisin  in  person:  (p)  but  he  cannot  make  an  attorney  to  do 
so  for  him,  because  be  cannot  make  a  valid  deed,  (q) 

Livery  within  view  is  where  the  lessor  is  not -actually  on  the 
Jaad  or  in  the  hoase  ;  but  being  in  sight  of  it,  says  to  the  lessee, 
^^  I  give  you  yonder  house  or  land,  enter  and  take  possession^*' 
or,  by  delivering  a  charter  of  feoffment  within  view,  says,  ^^  I  will 
that  you  have  the  lands  comprised  in  this  deed  according  to  the 
purport  of  it."(r)  No  freehold,  however,  can  be  vested  by  this 
species  of  livery  till  the  feoffment  is  perfected  by  the  actual  eatry 
of  the  feoffee  in  the  life  of  the  feoffor.  (0  Neither  can  any  lively 
in  view  be  made  or  received  by  attorney.  <0 

If  the  feoffment  be  of  lands  in  different  counties,  the  live^ 
in  deed  must  be  made  in  each  :  but  if  it  be  livery  in  vifew,  or  tbe 
parcels  be  in  the  same  county,  though  in  different  lots,  livefy 
may  be  given  in  one  parcel  in  the  name  of  all.  (u)  So  if  livery 
in  deed  be  made  in  one  parcel  of  a  manor  in  one  county,  in  the 
name  of  the  whole  manor,  which  extends  into  different  counties, 
it  is  sufficients  ^v) 

Altbougfa  a  freehold  cannot  be  made  to  commence  in  fuluro^ 
;yei  if  a  lease  for  life  be  made  to  begin  at  Michaelmas,  if  livery  is 
OMbde  secundum  fortnam  ckartie  after  Michaelmas,  it  is  sufficient, 

(m)  8  Blackit.  Gotti.  S15.  pl.H.  Follezf.  47. 

(fi)  S  LeoD.  8S8.  (f)  Co.  Litt.  5S.  b. 

(o)  Co.  Litt  58.  8  Roll.  Abr.  8.  Co.  (I)  Co.  Litt  49.  a. 

LitL  871.  b.  D.  by  Bailer.  (H)  Lttt 8. 416.  Perk. «.  887.  8  Roll. 

(Ji)  Co.  Irftt.  68.  Abr.  11.  pi.  8. 

(9)  Sbeph.  T.  58.  by  Preston.  (v)  Greenwood  e.  Tybsr,  Ciro.  Jac 

(r)  8  Aaft  Mm.  46ik  8  AoU.  Abr.  7.  S6S. 
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because  the  estate  passes  hj  the  livery,  and  not  by  the  deed.  C^) 
So  if  the  deed  contains  a  letter  of  attorney  to  deUver  ^isin 
secundum  Jirmam  chartm^  liTery  need  not  be  made  on  the  day 
of  the  date  of  tbe  deed :  but  is  good  if  executed  afterwards,  and 
the  delay  does  not  avotid  tJbe  authority,  {y) 

As  the  design  of  livery  is  to  denote  a  change  of  possessloa,  the 
possession  delivered  should  be  vacant.  It  is  therefore  generally 
trtie  thatlhe  lessor  should  be  in  actual  possession;  aadconsequently 
if  he  has  leased  his  land,  or  it  is  extended  by  a  statute,  he  cannot 
without  the  consent  of  the  tenant  in  possession  make  a  valid  feoff* 
ment.  (s)  And  if  there  are  several  tenants,  there  must  be  several 
liveries,  (a)  The  consent  however  of  the  tenants  may  be  implied; 
but,  in  thus  speaking  of  tenants  it  is  not  meant  to  include  tenants 
at  will  or  at  sufferance,  for  their  consent  is  immateriaL  (&)  Agaia» 
altbough  the  feoffor's  lands  should  be  out  on  lease;  yet  if  he  caa 
obtain  a  clear  possession,  although  the  lessee  dissent,  yet  the 
feoffment  will  be  valid.  And  it  is  immaterial  whether  such 
possession  is  obtained  by  the  lessee's  absence,  or  by  ouster,  (c) 
Yet,  in  cases  of  ouster  or  absence,  the  possession  of  any  part  of 
the  lands  by  his  wife  and  children,  or  servants,  has  been  deemed 
sufficient  to  avoid  a  livery,  (d)  But  the  wife  of  the  lessee  in  his 
absence  as  she  may  avoid,  so  she  may  assent  to  a  livery ;  and,  in 
that  case  it  is  good,  although  the  servant  and  children  continue 
on  the  premises,  (e)  As  a  servant  is  supposed  to  act  for  the 
benefit  of  his  master,  although  his  presence  may  avoid  a  livery, 
yet  he  cannot  assent  to  it.  (/)  The  cattle  of  the  lessee  »  no 
impediment  to  livery.  So  if  the  lessee  for  years  underlets  part 
for  a  term,  his  possession  of  the  residue  will  not  prevent  tbe 
elSect  of  livery  in  the  part  underlet:  it  would  be  otherwise^  if  it 
was  merely  let  at  vf\\\.{g) 

A  power  of  attorney  to  deliver  seisin  may  be  granted  to  two  or 
more  jointly  and  severally.  If  granted  to  several  in  general  terms, 

(jr)  Greenwood  r.  Tybcr,  Cro.  Jac.         (b)  S  KoH.  Abt.  6.  Mo^or.  W.  Dy. 

56S.  St.  a. 

(^)  Walter  o.  The  Dean  of  Norwidi,         (c)  ^.  268.  a.    t  BoU*  Afa^   4 

Moor.  8T5.    Roe  4.  Htale  «.  Rash-  Moor.  91. 

ieigk,  3  B.  sad  A.  \M.    Uenaings  d.         (^)  Co.  LiU.  4S.  b.  Brow  Feoffm.  6» 
Vernon  v.  VfesX^  2  Wils.  176.  Hennings         {e)  Godb.  158. 
r.  Paucbardea,  Cro.  Jae.  158.  e^tdra.         {/)  8  Roll.  Abr.  5.  DarrsU  o^  Staike- 

^  Co.  Lilt.  46.  b.  t  Rep.  SI.  b.  ly,  1  And.  ISO.  contra. 

(a)  Dy.  IS.  a.  b.  ig)  JBcltMror^*«  saSQ^  S  B«.  t%. 


460 


On  the  construction  and  [Chap.  III. 


the  power  18  joint^  and  all  must  concur  in  executing  it:  but  a  joint 
and  several  power  may  be  executed  by  all  or  any  one.  It  was 
formerly  said  (h)  that  it  could  not  be  executed  bj  two  out  of  a 
greater  number,  because  such  an  execution  is  neither  joint  nor 
several :  but  it  is  doubtful  whether  such  strictness  would  be  now 
admitted. 

The  mode  of  making  freehold  estates  by  feoffment,  though  now 
no  longer  absolutely  necessary,  is  frequently  resorted  to :  indeed, 
there  are  few  freehold  leases  made  without  it.  If  the  feoffor 
be  out  of  possession,  says  Lord  Coke,  (i)  neither  fine,  recovery, 
indenture  of  bargain  and  sal^  inroUed,  nor  other  conveyance, 
doth  avoid  an  estate  by  wrong,  and  reduce  clearly  the  estate 
of  feoffee,  and  make  a  perfect  tenant  of  the  freehold  :  but  only 
livery  of  seisin  upon  the  land.  So  on  the  other  hand,  where  the 
feoffor  is  in  possession ,  yet  if  he  have  an  imperfect  title,  or  is 
unwilling  that  his  title  should  be  inspected  by  the  grantee,  there 
is  no  way  of  so  effectually  making  an  assurance  to  the  lessee  of  the 
freehold  as  by  livery  of  seisin  on  the  land,  because  it  is  the 
only  mode  by  which  an  estate  of  freehold  can  be  obtained  by 
disseisin. 

There  are  some  cases  however  in  which  no  livery  can  be  made 
as  in  the  king's  case,  who  can  neither  deliver  seisin  upon  the  land, 
neither  can  he  make  an  attorney  to  do  so  for  him:  therefore,  the 
delivery  of  letters  patent  is  held  to  include  livery,  (k)  So  also 
the  king  cannot  take  livery,  and  therefore  he  can  only  be  en- 
feoffed  by  deed  inrolled.  (/) 

A  lease  of  tithes  or  other  things  which  lie  in  grant  during  the 
incumbency  or  the  life  of  the  grantor,  or  pur  auter  vie,  conveys  a 
freehold  by  the  delivery  of  the  deed,  (m) 

The  conveyances  operating  by  force  of  the  statute  of  uses, 
by  which  life  estates  may  be  created,  are  covenants  to  stand 
seised  to  uses,  lease  and  release,  bargain  and  sale,  and  appoint- 
ments in  the  exercise  of  powers  contained  in  settlements.  Of 
these  the  two  latter  are  the  only  modes  which  demand  any 
particular  attention,  since  the  other  modes  of  conveyance  are 
rarely  used  as  between  landlord  and  tenant.  Enough  also  has 
been  said  of  the  execution  of  powers  of  appointment.    It  is 


(h)  Norris  v.  Trist,  8  Mod.  78. 

(0  Co.  Litt  49.  a. 

(fc)  Qarwick'f  case,  ft  Rep.  94.  b. 


(J)  Bro.  Off.  Dev.  Esch.  pi.  41. 
(m)  Brewer  v.  Hiil>  2  Aostr.  41S 
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therefore  only  necessary  to  observe,  that  by  the  stat.  S7  Hen. 
YIII.  c.  16.,  (n)  commonly  called  the  statute  of  inrolmentSy 
it  is  provided  that  all  bargains  and  sales  by  which  any  estate  of 
freehold  shall  be  made  shall  be  by  writing  indented,  sealed  and 
inrolled,  either  in  one  of  the  courts  at  Westminster,  or  in  the 
county  in  which  the  lands  lie  in  the  proper  office  of  inrolment 
within  six  months  next  after  the  date  of  such  indentures.  The 
second  section  excepts  all  cities,  boroughs,  or  towns  corporate, 
in  which  the  mayors,  recorders,  or  other  officers,  have  authority 
to  enrol  evidences,  deeds,  and  writings,  within  their  precincts. 
The  six  months  in  the  statute  are  lunar  months  of  S8  days  each^ 
and  the  day  of  the  date  is  taken  exclusively.  If  the  deed  has  no 
date,  it  may  be  inrolled  six  "months  from  the  delivery.  And 
although  nothing  passes  till  after  inrolment,  it  may,  upon  oath 
being  taken  of  its  execution  by  the  grantor,  be  inroUed  even 
after  his  death.   , 

No  grant  to  the  king  by  deed  vests  any  estate  in  the  king 
without  inrolment ;  and  the  inrolment  must  be  in  the  lifetime  of 
the  grantor,  because  the  king  can  only  take  by  the  record,  (o) 
The  best  evidence  of  such  a  lease  is  a  copy  of  the  inrolment.  (p> 

With  respect  to  stamping  written  instruments,  it  may  be 
observed  that  the  stamping  of  an  instrument  is  not  of  any 
importance  further  than  it  is  necessary  to  its  admissibility  as 
evidence  in  a  court  of  law ;  and  although  it  is  not  a  matter  of 
course  that  the  corooiissioners  of  stamps  will  permit  a  written 
instrument  to  be  stamped  at  any  time,  yet  it  is  a  circumstance 
of  rare  occurrence  that  permission  is  refused  to  stamp  it,  for  the 
purpose  of  giving  it  in  evidence,  upon  the  payment  of  the  penalty 
specified  by  the  stamp  acts. 

It  may  be  useful,  however,  to  bear  in  mind  the  following  general 
remarks  on  this  head.  It  is  not  sufficient  that  the  stamp  used  is  of 
the  proper  value;  the  stamp  must  also  be  the  peculiar  stamp  appro- 
priated to  the  particular  species  of  instrument,  (q)    Therefore 

(u)  Irish  Stat  10  Ch.  I.  .sess.  S.  ^.  I .  the  city  of  London, 
s.  18.    For  the  counties  palatine  of         {o)  Sir  £dw.  Diroock^s  case,  Dy. 

Chester,  Lancaster,  and  Durham,  stat.  74.  a.  in  Marg.  Lane,  85. 
6  Eliz.  c.  26.  8. 1.  York,  W.  R.  5  Ann.         (p)  Stillingfleet  v.  Parker,  8  Mod.' 

c.  18.  K.  R.  and  Hull,  6  Ann.  c.  35.  848.  Kinnersley  v.  Orpe,  Dougl.  56. 

N.  R.  8  Geo.  II.  c.  6.  Sec  also  the  stat  See  stat  10  Ann.  c.  18.  s.  3. 
33  Geo.  II.  c.  30.  as  to  inrolments  in         («)  l  Phill.  Ev.  541. 
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wrtid^  of  agreeiBettt  under  «ea}  must  faa¥e  a  deed  stAiKip;  and  1191 
a^reofnejit)  stMop,  aUko»gh  of  greater  value,  is  not  suffioient  00 
An  inatfuinent  co»tainiiig. »  present  demise  of  a  bou^,  conlaiaii^ 
idse  mh  agreemenii  for  goods  and  fixtures  in  tbe  house,  requires  a 
leasOf  stamp,  the  one  contract  being  auxiliary  to  the  other;  and^ 
tmleas  il  is  so- stamped,  id  caanot  be  given  in  evidence  as  an  agree^i 
ment  for  tlie  sale  of  tbe  goods  in  an  wiion  for  the  amount,  (sf 

Tlie  «tot.4)3  Geo.  IlL  c*  1-37.  provides  that  if  the  stamp-  is  of  the 
proper  denomination^ k. shail  not  be  ineffectual  from-  being  of  a 
greatec  value  than  the  stamp  acts  require.  (0  And  by  the  stal,  £5 
Geo*  III.  c.  184.  8. 10.  all  instruments  upon  which  any  stamp  ahall 
have  been  used  of  an  improper  denomination  or  rate  of  duty,  but 
of  equal  or  greater  value  in  the  ^hole  than  the  stamp  which  ought 
regolarly  to  ha've  been  used,  shall  be  deemed  valid  and  effectual 
inlaw^ exicept  in  thoae  casea  jn  which  the  stamp  shall  have  been 
specifically  appropriated  to  another  instrument  by  having  its  name 
ontfae  face. 

If  the  interest  of  several  persons  parties  to  a  deed  relate  to  one 
thing  which  isithe  subject  matter  of  the  instpument,  a  single  stamp 
is  sufficient:  but  where  there  <are  several  parties  interested  in  several 
8ubject.matler8,  there  ought  to  be  a  separate  stamp  for  each,  because 
the  instrument  ia  separate  to  each,  although  one  in  form,  (u) 

Where  there  are  several  independent  lettings  between  a  land- 
lord and  his  tenants  by  one  instrument,  there  ought  to  be  several 
stampe  for  each :  but  if  one  atamp  only  appear.affixed,  it  is  matter 
ofi  evidence  to  which  name  such  stamp  is  intended  to  apply ;  ther&- 
fore^  where  (x>  a  stamp  appeared  affixed  to  the  defendant's  name, 
and' it  appeared  by  the  receipt  of  the  stamp  officer  that  the  money 
for  affixing  it  was  paid  only  a  short  time  before  trial,  and  afler  the 
oomraencement  of  the  action^  and  the  instrument  was  cancelled 
with  pencil  marks  with  >re9pect  to  every  name  except  the  defend- 
ant's, and  itwas  not  proved  that  the  instrument  wasnot  socanceiled 
at  the  time  when  the  stamp  was  affixed,  the- court  held  the  paper 
admissible* 

(r)  Robinson  v.  Dryhorough,  6  T.  Jackson,  3  Brod.  an<l  Bing^i.  183.  and 

]{,.  347.  in  tho  Addenda  to  the  present  work. 

(«)  Corder  ».  Drakefordi  3  Taunt  (jt)  Doed.  Copley  v.  Day,  IS  East. 

^$2.  ^^^*  Waddin^oa  v.  Francit,  6  ISnf. 

(I)  See  Farr  v.  Price,  1  East.  35.  N.  P.  C.  188. 

(II)  1  Fhill.  £v.  542.   See  -Boasa  1^.  (y)  1  Phil).  Bvi  550. 


WlieBe(^)  ftD  alteration  ie  made  in  aa  iDstrument  witb  fbecoiH 
Mot  0t  aU  parties  to  correct  a  mislBke,  no  new  stamp  is  neeessary  % 
but)  if  the  instrument  s^  altered  be  ia  substance  a  nQw  contract^ 
it  ilB  otbepwise. 

AfifreeoMnts  are  liable  to  a  stamp  in  proportion  to  the  nungjber 
of  words  contained,  when  the  sabject  matter  is  of  the  value  of  SOft 
CNT  upwards :  but  an  exception  is  made  in  favour  of  agreement  to 
lease  at  rack-rent  any  land  or  tenement  under  the  yearly  rent 
of '5^  Under  the  head  of  agreements  contracts  which  are  ezeeu- 
tory  in  form,  but  in  effect  amount  to  actual  demises,  are  not  in* 
eluded;  and,  therefore,  they  must  have  lease  stamps,  (x)   . 

So  the  registry  acts  in  thecountiesof  Middlesex  (a)  and  Yoi^,  (b) 
and  in  the  town  and  county  of  Kingston-upon^Hull,  (c>  do  not 
avoid  the  deed  as  between  the  parties,  but  only  postpone  nare^ 
gistered  deeds  to  subsequent  incumbrances  which  have  been  regis- 
tered, (d)  It  may,  however,  be  remarked  that  none  of  these 
acts  extend  to  leases  on  rack-rents,  or  for  tc^ms  not  exceed^ 
ing  twenty-one  years,  when  the  actual  possession  and  occupation 
go  along  with  the  lease ;  or  to  copyhold  estates,  whiqh  last  excep- 
tion has  been  thought  to  include  common  bw  leases  of  copyhold 
land :  but  it  seems  more,  prudent  to  register  all  such  leflkses  of 
copyhold  as  would  require  registry  if  the  land. were- freehold* 
The  act  far  the  county  of  Middlesex  excepts  likewise  the  cham^ 
bers  in  Serjeants'  Inn,  and  the  inns  of  court  and  chancery.  (e>  By 
these  acts  no  time  is  limited, for  the.  registry ;  but  it  is  adviseable 
to  register  them  immediately  on  execution,  where  it  is  necessary* 

The  Irish  registry  act  is  the  stat.  6<  Ann.  c*  SO.  (/)  which 
establishes  a  register  office  in  Dublin,  on  which  statute  it  has 
been  held  by  Lord  Redesdale  that  it  does  not  permit  tacking;  and 
the  reasoning  adopted  by  him  se^ms  to  apply  to  all  such  acts..(g) 
Neither  is  the  registry  notice  to  all  intents  and  purposes ;  for  it  is 

(%)  Stat  55  Qeo.  III.  c.  1S4.  (tf)  Hodson  v.  Sharpe,  10  East  350. 

(«)  Stat  7  Ann.  c.  SO.  (0)  As  to  the  Irish  Registry  Acts, 

(b)  North  Riding,    Stat  8  Geo.  II,     tee  1  Gabb.  Dig.  544. 

c,  0.  {  East  Riding,  Stat  6  Ann.  c.  S5. ;  (/)  Amended  by  the  stat  25  Geo. 

West  Riding,  stat.  2  and  3  Ann.  c.  4.  III.  c.  47.  s.  3.    See  also  Irish  Stat  8 

Stat  5  Ann.  c  14.  Ann.  c.  10.  s.  1. 

(c)  Stat  6  Ann.  c.  35.  See  Rigg's  (g)  Latouche  v.  Lord  Dunsany,  1 
Instr.   for   Regist.    and  Honeman's  Scho.  and  Lef.  158. 

Conr.  Vol.  II.  p.  821. 
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not  notice  of  every  thing  contained  in  the  deed,  neither  is  it 
notice  of  the  deed  being  duly  registered.  This  act  contains  the 
same  exception  as  to  leases  for  terms  not  exceeding  twenty^one 
years,  where  the  actual  possession  goes  along  with  the  lease,  as  the 
English  statute.  By  s.  5.  of  the  Irish  statute  6  Ann.  deeds  unre- 
gistered of  lands  contained  in  a  registered  deed  shall  be  deemed 
finadulent  and  void  not  only  against  such  registered  deed,  but 
also  against  every  creditor  by  judgment,  recognizance,*  statute 
merchant  or  staple :  but  no  such  clause  is  in  any  of  the  English 
acts. 

To  affect  a  registered  deed  by  notice  of  a  prior  unregistered 
deed,  actual  notice  must  be  clearly  proved  amounting  to  fraud. 
Us  pendens  is  no  notice.  Clerical  mistakes  do  not  vitiate  the 
inrolment.  (h) 

Registering  the  assignment  of  a  lease  is  not  r^stering  a  lease 
under  the  statute  7  Ann.  c.  SO. ;  for  the  act  says  that  the  deed 
under  which  the  party  claims  shall  be  registered,  with  the  names 
of  the  witnesses;  and  the  original  must  be  produced  to  the 
oflker.  (0 

A  deed  cannot  be  discharged  or  revoked  by  parol :  for  every 
contract  or  agreement,  says  Lord  Coke,  ought  to  be  dissolved  by 
matter  of  as  high  a  nature  as  the  first  deed.  This  reason  is  only 
applied  by  Lord  Coke  to  agreements  by  specialty :  but  it  is 
strictly  true  with  respect  to  other  agreements,  although  at  first 
sight  it  does  not  appear  so;  for  it  appears  to  be  generally  under- 
stood that  executory  agreements  not  under  seal  before  breach  may 
be  discharged  and  abandoned  by  a  subsequent  unwritten  agree- 
ment, as  well  in  cases  where  the  original  contract  is  required  by 
the  statute  of  frauds  to  be  in  writing,  as  where  writing  is  unneces- 
sary. The  truth  is,  that  agreements  are  either  by  specialty  or  sim- 
ple contracts:  the  law  in  this  respect  recognizes  no  third  class,  as 
contracts  in  writing  not  under  seal.  It  follows,  therefore,  that  to 
admit  evidence  of  an  unwritten  agreement,  to  shew  a  discharge 
or  abandonment  of  a  previous  written  agreement,  would  not  be  to 
dissolve  the  agreement  by  matter  of  an  inferior  nature ;  neither  does 
the  statute  of  frauds  make  any  provision  respecting  the  dissolution 
of  agreements,  (k) 

(h)  Wyatt  V.  Barwell,  19  Yes.  435.      dron,  2  Str.  1064.  ^ 
(0  Honeycomb  d.  Halpin  v.  Wal-         (Jc)  1  Phlll.  Ev.  598. 
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The  durability  of  leases'  by  all  sole  corporations^  indepeiideiit 
of  the  statute  32  Henry  yill.,  and  within  the  several  other  sta<» 
tutes  which  have  been  enumerated  in  the  former  part  of  this  work^ 
depending  on  the  confirmation  of  certain  persons,  required  by 
law  to  confirm  their  grants ;  before  we  conclude  this  chapter  U 
will  be  necessary  to  consider  more  particularly  who  those  persons 
are,  and  the  manner  in  which  this  confirmation  must  be  made« 
With  respect  to  the  general  nature  of  this  species  of  confirmation 
it  should  be  understood  to  be  perfectly  distinct  from  confirmation^ 
as  that  term  is  used  by  the  writers  on  the  law  of  real  property. 
Confirniation,  as  applied  to  commbn  law  deeds  of  confirmatioui  i$ 
a  release  of  a  right  by  those  entitled  to  such  right,  in  order  ta 
place  on  a  firm  basis  a  voidable  estate.  A  confirmation^  aa 
applied  to  ecclesiastical  persons^  is  an  act  required  by  law  to  bo 
done  by  persons,  from  whom  no  interest  passes,  to  assent  to  thf 
grants  of  those  who,  to  9ome  purposes,  may  be  considered  as  hav- 
ing the  whole  estate,  but  who  in  eSect  have  only  temporary 
interests,  the  intent  of  the  law  being  that  the  necessity  of  obtaining 
such  assent  should  have  the  effect  of  restraining  improvident  grants 
by  the  latter,  which  they  might  otherwise  be  tempted  to  make. 

The  persons  who  are  required  by  law  to  confirm  the  grants  of 
ecclesiastical  persons  are  not  always  the  same ;  but  vary  according 
to  the  nature  of  the  interest  of  those  who  make  the  leases,  and 
also  according  to  the  title  of  the  persons  required  to  confirm 
them. 

The  confirmation  of  the  patron  of  ecclesiastical  benefices  is  not 
necessary  in  all  cases :  for  the  king  is  the  patron  of  all  bishop- 
rics and  most  ecclesiastical  dignities,  yet  his  confirmation  is  neces- 
sary in  very  few  instances.  The  distinction  seems  to  be  that  aU 
sole  corporations,  who  have  not  the  absolute  fee  and  inheritaaep 
in  them,  as,  for  instance,  prebendaries,  parsons,  and  vicars,  can- 
no^  malfe  estates  or  leases  to  bind  their  suo^essors  without  the 
confirmation  of  the  patron :  but  bishops,  like  corporations  aggre- 
gate^ have  the  unqualified  inheritance  in  them ;  they  may  make 
grants,  therefore,  without  the  confirmation  of  the  king  as  patron^ 

All  leases,  however,  by  archbishops  and  bishops  to  which  con- 
firmation is  necessary  must  be  confirmed  by  the  dean  and  chapter. 
If  a  bishop  have  two  deans  and  chapters,  both  must  concur  in  the 
confirmation :  but  if  one  of  the  chapters  is  dissolved,  then  the 
coAfiromtioa  ef  the  other  is  suflkieati  althongby  after  luah  leaae 
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and  confirmation,  the  other  aboiild  beerected  figain.(/)  If,  however^ 
two  bishoprics,  which  were  origioally  distinct,  have  been  united 
by  lawfol  authority ;  and  the  usage  has  been  e?er  since  the  union, 
that  the  several  deans  and  chapters  should  make  several  confirm* 
ations  of  their  respective  bisbopricsy  it  will  be  intended,  if  the 
charier  of  union  be  not  extant,  that  the  union  was  merely  of  the 
spiritual  functions  of  the  office:  but  if  the  union  was  made 
generally,  then  the  confirmation  of  both  deans  and  chapters  h 
necessary;  for  they  are  but  one  with  respect  to  the  bishop,  (m) 
If  a  bishop  has  no  chapter,  such  of  his  grants  as  require  con- 
firmation must  be  confirmed  by  the' clergy  of  his  diocese ;  for  the 
law  allows  to  no  sole  corporation  the  uncontrolled  disposition  of 
his  possessions,  (n) 

If  the  dean  of  any  cathedral  church  makes  a  lease  of  his  [k>s8es« 
sions,  of  which  he  is  sole  seised  in  right  of  his  deanery,  and  con- 
firmation is  necessary,  it  seems  to  be  the  better  opinion  that  the 
biriiop,  as  well  as  the  chapter,  should  conJSrm  it.  (o)  The'  case  of 
Wallround  v.  Pollard,  (p)  which  is  apparently  contrary,  seems  to 
have  depended  on  special  circumstances  ;  for  it  was  admitted  that 
in  that  case  the  dean  might  have  anciently  passed  the  possessions 
belonging  to  the  deanery  with  the  assent  of  the  chapter  alone,  and 
afterwards  the  deanery  being  dissolved  by  act  of  parliament,  a  new 
deanery  was  erected,  and  the  nomination  of  the  dean  was  given  t6 
the  king  and  his  successors^  and  it  was  by  the  same  act  declared  that 
the  dean  and  his  successors  might  demise,  grant,  or  part  with,  any  of 
their  possessions,  as  the  ancient  deans  might  and  used  to  do.  The 
bishop's  confirmation,  therefore,  was  not  necessary  to  the  grants  of 
the  new  dean,  because  it  was  not  requisite  before.  The  general 
question,  therefore,  did  not  arise  in  this  case;  becau8e,either  by  usage 
or  particular  charter,  the  cotifirmiition  of  the  bishop  might  not  have 
been  requisite  before  the  dissolution  of  the  old  deanery. 

A  prebendary  of  Salisbury  made  a  lease  for  years  of  landls 
attached  to  his  prebend,  situated  in  the  diocese  of  Exeter,  which 
was  confirmed  by  the  bishop  and  chapter  of  Salisbury. — It  was 
held  to  be  a  good  lease,  though  not  confirmed  by  the  bishop  of 

(I)  Abp.  of  Dublin  v.  Bruerton,  Dy.  (n)  DaT.  1.     1  Roll.  Abr.  477. 

ta2.  b.    Co.  Lit.  301  a.    Dy.  66  a.  b.  (o)  Deg.  Pars.  Couns.  180.    F.  N. 

'Noy.  94.  B.  194.    Bac.  Abr.  Lease  G.  it.    But 

Xm)  The  case  of  the  Bhhop  of  Wa- '  see  Dyi  40  b.  S49. 

terfofd  and  Lismore,  IS  Rep.  71  a.  (|»)  Dy.  t75«     1  Roll.  Abr.  47a. 
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Exeter^  because,  iltiiougb  he  must  have  received  induction  from 
the  bishop  of  Exeter,  yet  he  received  institution,  and  took  th  j 
oath  of  canonical  obedience  to  the  bishop  of  Salisbary,  who  like* 
wise  woald  foe  entitled  to  ail  the  benefits  accruing  to  an  ordinary 
from  lapse  or  otherwise,  (q) 

If  a  deanery  be  a  mere  donative,  the  king^s  confirmation  as 
patron,  and  this  only,  is  necessary  to  the  grants  of  the  dean,  (r)  So 
if  a  parsonage  or  vicarage  is  donative,  the  confirmation  of  the 
patron  alone  is  suiBcient  to  bind  the  successor :  but  if  the  parson- 
age be  presentalive,  the  confirmation  of  the  patron  and  ordinary 
are  requisite,  (t) 

The  next  circumstance  which  aflects  the  power  of  confirmation 
arises  from  the  title  of  the  persons  required  to  confirm*  If  the 
bisliop  or  patron  of  the  church  is  also  the  ordinary ;  or,  in  other 
words,  if  the  benefice  is  collati ve ;  then  the  dean  and  chapter  ought 
risoto  confirm  all  leases  made  by  the  incumbent,  because  in  such 
cases  the  advowson  is  parcel  of  the  bishopric,  with  respect  to  which 
tlie  bishop  cannot  charge  his  successor,  without  the  consent  of  the 
dean  aad  chapter.  (0  For  the  same  reason,  the  confirmation  of  the 
dean  is  requisite  to  leases  by  prebendaries  and  archdeacons,  with 
respect  to  whom  the  bishop  is  likewise  patron  and  ordinary,  (u) 
14  seems,  however,  that  if  the  bishop  confirms  such  leases  without 
the  confinaation  of  the  dean  and  chapter,  it  will  bind  the  next  in* 
cmabeBt,  if  he  is  collated  by  the  same  bishop ;  and  if  the  bishop 
is  translated,  or  resigns,  or  is  deprived  of  his  bishopric,  it  has 
been  held  that  his  confirmation  alone  will,  during  his  life,  bind 
the  succeeding  bishop,  and  any  incumbent  collated  by  him. 
The  confirmation,  however,  of  the  dean  and  chapter  alone  will 
not  in  any  case  bind  the  succeeding  prebendary,  archdeacon,  par- 
eon,  or  vicar;  because  he  derives  no  title  from  them,  and  there* 
fore  be  is  ddt  concluded  by  their  acts :  such  a  lease  is  void  on  the 
death  of  the  incumbent  who  made  it.  (x) 
/\  If  there  is  a  patron  paramount,  as  well  as  an  immediate  patron, 
*     they  must  both  confirm :  for  example,  where  the  partfou  is  patrou 

(f)  Qie  V.  Rider,  1  Sid.  76.    Leigh  Co.  Lit  SOOb 

9.  H«Uer»  I  Roll  Abr.  4T9.  (m)  Lit.  s.  648.    Co.  Lit  39S,  S4S. 

<r)  Dy.  S73.    I  Roll.  Abr.  481.  Dy.  SftS.    1  Leon.  8S5.    1  Roll.  Abr. 

(0)  Bro.  tit   Conf.   SO.    Bsc.  Abr.  479.    aBubCr.  800.      . 


G.  t.    ^  (jr)  Dy.  ei  b.,  106  b.,  SSS  a.  1  RoU. 

{$)  Bro.  tit  Leaie  64.  Confirm.  SI.     Abr.  4S1.    Plow.  SSS. 
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'  of  the  vicarage,  a  l^se  made  by  the  vicar,  aod  confirmed  by  the 
patron  and  ordinary,  is  not  good  without  the  confirmation  of  the 
patron  paramount.  (^) 

If  the  patronage  be  in  coparceners  or  tenants  in  common,  they 
must  all  join  in  the  confirmation  s  for,  as  to  the  parson,  they  all 
make  but  one  patron,  (s)  It  seems,  however,  to  be  the  better 
t>pinion,  that  if  there  is  a  composition  to  present  by  turns,  and  the 
lease  is  confirmed  by  him  who  has  the  next  turn  and  by  the  or- 
dinary, the  presentee  of  the  patron  who  confirmed  will  be  bound 
by  the  confirmation.  Under  the  same  circumstances,  it  has  been 
held,  that Jf  the  ordinary  and  patron  only  confirm,  and  the  parsoa 
dies,  after  which  the  ordinary  collates  by  lapse,  the  incumbent^ 
so  collated,  will  be  bound  by  the  confirmation  of  the  ordinary* 
The  ground  of  this  opinion  seems  to  be,  that  the  ordinary  in  the 
ease  of  lapse  has  an  interest,  and  not  an  authority  only ;  and  then 
all  who  come  in  under  that  interest  shall  be  bound  by  the  con- 
firmation of  the  ordinary,  (a) 

Though  one  confirm  as  patron,  and  have  the  fee-simple  of  the 
advowson  in  him;  yet,  if  he  has  granted  away  the  next  avoidance 
before  he  confirms,  his  confirmation  of  the  present  incumbent's 
lease  will  not  be  binding  on  the  presentee  of  the  grantee  of  the 
Bext  avoidance,  unless  the  grantee  joins  in  the  confirmation*  (&) 
And  yet  this  lease  is  not  void  on  the  death  of  the  incumbent; 
but  voidable  only.  But  if  it  be  once  avoided,  it  is  gone  for  ever) 
for  though  a  parson  cannot  have  a  writ  of  right,  because  he  has 
not  an  unqualified  fee;  yet  for  this  purpose  he  is  considered  as 
having  the  whole  fee  in  him  as  a  sole  corporation ;  and  conse« 
quently,  the  charge  being  once  defeated,  the  lease  shall  never  toke 
efiect  against  any  other  incumbent,  (c) 

If  husband  and  wife,  patrons  of  a  church  in  right  of  the  wife^ 
confirm  a  lease  made  by  the  parson,  this  shall  not  bind  a  pre« 
sentee  of  4he  wife,  if  she  survives ;  nor  shall  it  bind  her  heirs,  or 
their  presentee :  but  it  is  good  against  the  husband,  if  entitled  to 
the  estate  by  curtesy,  (c^) 

df)  Co.  Lit.  SOO  b.  Cotnpl.  lacumb.  s. .  ^eadfoircs  «.  Bucket,  Bob.  7. 

9T8.  The  Earl  ef  Beifoni's  cis«,  T  Aepi 

(a)  Dy.  7J?.  8.    OMfiald  v.  Plowden^  W.  Job.  4J^4. 

(a)  Lancaster  V.  lacas,  Df.  79.- la  Gro.Gir.58t* 

rtHrgia.    1  Leoa.  9U.    Lilt  a.  6ie.  (e)  Rac.  Abr.  Leaie  O.  S. 

(»)  Moor  67, 181.    Djr.  78.  b.  18%  (Irf)  Ojr.  IS8.4.    LJU>U.JUliv«T9> 
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•  Tbe  patroii*8  cpitfirniatioD  being  in  the  nature  of  a  dharge  upon 
the  adTowson,  can  continue  in  force  no  h>nger  than  hia  estate 
in  theadvowson  endores;  therefore,  if  a  patron  is  tenant  m  tail 
only,  or  tenant  for  life,  his  confirmation  binds  such  incumbenta 
only  as  come  into  the  church  during  his  life;  On  the'  same  prim* 
ciple  if  the  patron's  estate  is  on  condition,  and  after  confirmatioD 
he  breaks  the  condition,  the  breach  of  the  condition  will  defeat 
tl|e  confirmation.  On  the  other  hand,  if  tenant  in  tail  disconti* 
sues  the  estate  tail  after  confirmation,  the  lease  will  be  good 
during  the  discontinuance ;  and,  if  he  cut  off  Ihe  entail,  it  will  be 
good  for  the  whole  term,  (e)  So  if  the  patron  confirming  b^ 
tenant  for  life,  and  the  fee  afterwards  descends  upon  him^  the  sub- 
sequent incumbent  cannot  avoid  the  lease,  (f) 

If  a  church  be  void,  and  one  present  by  usurpation,  and  hia 
clerk,  after  institution  and  induction,  make  a  lease  which  is  con* 
finned  by  the  usurping  patron  and  ordinary,  it  is  said  that  if  the 
rightful  patron  recovers,  and  removes  the  incumbent^  the  lease 
shall,  notwithstanding,  be  good.  And  a  distinction  was  taken 
between  the  presentee  of  an  usurping  patron,  and  one  who  is 
inducted  when  the  church  is  full ;  for  in  the  latter  case,  if  the 
derk,  so  inducted,  make  a  lease  which  is  confirmed  by  the  patron 
and  ordinary,  yet  it*  is  void,  because  he  that  made  it  was  not 
parson  by  reason  of  the  plenarty.  But  the  presentee  of  an  usurp* 
ing  patron  is  a  good  parson  for  the  time,  and  has  the  right  of  the 
church  in  him ;  and,  therefore,  the  lessee  shall' not  be  prejudiced 
by  his  removal,  (g) 

Although  a  bishop  may  have  a  commissary  or  deputy  to  ezer* 
cise  spiritual  jurisdiction,  such  commissary  or  deputy  cannot 
charge  the  possessions  of  tbe  church.  Wherever,  therefore,  the 
confirmation  of  the  bishop  or  dean  is  required,  it  can  never  be 
given  in  his  absence,  unless  the  particular  statutes  of  the  college 
or  church  authorise  the  deputy  to  confirm  leases  in  the  same  man- 
ner as  if  he  were  present ;  because,  where  the  intention  of  the 
founder  is  not  specially  expressed,  the  law  allows  no  proxy.  (A) 

80  a  mere  commendatory  dean  cannot  charge  the  possesions 

(0)  1  Roll.  Abr.  480.    1  Roll.  Rep.  (h)  CompL    Incamb.   367.     Da  v. 

S61.    Co.Litt  300.  b.  47.  b.  Palm.  461.    Latch.  237.    Dj. 

(/)  Fane  o.  -— »,  Cro.  Jac.  197.  S3S. 
(f)  1  Roll.  Abr.  477. 
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of  the  choreh :  but  if  a  dean  is  nade  a  bishop,  and  before  his  con* 
secration  obtains  a  dispensation  relinere  in  commenthm  bis  owit 
deanery,  or  if  he  be  translated,  and  after  his  election,  and  before 
his  consecration,  he  obtains  a  similar  dispensation  to  hold  Ibe 
same  deanery  with  hig  second  bishopric,  iiis  old  title  remains,  and 
confirmations  and  other  acts  done  by  him  are  asgocnl  as  if  be  had 
never  been  made  a  bishop,  (i)  There  is,  therefore,  a  Kreat  diftt • 
ence  between  a  dispensation  redpere  in  comnundam^  and  a  dispen- 
sation relinere  in  commendam.  A  deanery,  when  given  reeipere 
in  commendam^  is  chiefly  intended  to  increase  the  income  of  the 
person  accepting  it :  and  although,  to  prevent  inconvenience*  be 
may  join  in  acts  of  necessity,  such  as  eicercisiog  spiriiual.  jurisdic- 
tion, choosing  a  bishop,  or  suing  and  being  sued  as  dean ;  yel 
these  acts  are  not  in  the  nature  of  incumbrances,  and  are  some  of 
them  to  the  advantage  of  the  deanery :  but  the  confirmation  of 
leased  may  be  to  the  prejudice  of  the  successor,  and  is  a  voluntary 
act.  A  commendatorydeaa,  in  the  ireetpfrr/ comes  in  purely  by 
virtue  of  the  dispensation,  and  has  noiitlier.lkle:  but  the  other 
is  legally  a. complete  dean,  and  the  dispensation  relwere  only 
enables  him  to  continue  so.  The  same  distinction  holds  with 
refpect  to, commendatory  bishops:  for  a  commendatory  bishop  in 
the  reeipere  cannot  confirm  leases ;  but  the  archbishop  of  the  pro-* 
vince  has  the  power  of  doing  so  for  him  in  such  case.  Neither 
can  the  guardian  of  the  spiritHalties,  during  a  vacancy,  eonfina 
leases:  for  such  confirmation  being  a  voluntary  act,  none  are 
capable  of  it  except  such  as  have  the  estate  and  right  in  them«» 
selves  which  such  commendators,  substitutes,  deputies,  and  guard- 
ians, have  not.  (Ar) 

All  leases  and  grants  which  require  the  confirmation  of  the 
dean  and  chapter  roust  be  confirmed  by  the  dean  and  major  pari 
of  the  chapter;  although,  indeed,  by  usage,  a  chapter  may  he 
held  without  a  majority  being  present.  The  consent,  however, 
ought  to  be  given  in  a  regular  congregation  of  the  chapter;  ("cupi* 
iulariler  congregaii)  (/)  that  is,  the  dean  and  the  major  part  of  the 
chaf  ter  must  be  present  in  one  place,  not  necessarily  the  chapter- 
house ;  neither  can  any  proxies  be  allowed  in  this  case,  more  than 

(0  Vaughao  v.  Ascue,  t  Roll.  Rep.  (k)  Noy.  941  Pslm.  400.  Latdu 
450.  <      «Sr.  950.    W.Jon.  14S. 

(/)  Dr.HanQet^caaS|Corob.'t(^. 
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in  that  of  the  bishop  or  dean,  when  their  confirmation  alone  is 
n^oessary,  unless  the  particular  constitution  of  the  chapter  allonrs 
the  use  of  proxies ;  for  the  common  law  never  allows  of  proxies 
where  the  interost  of  a  corporate  body  is  conoernedk  The  con* 
sent  of  the  dean  and  chapter  having  been  obtained  singly  and  dis<i 
tinctly  in  an  assembly  of  the  chapter,  no  other  act  is  necessary  to 
render  the  confirmation  complete  except  affixing  the  seal  of  the 
corporation  to  the  deed,  which  generally  carries  uith  it  a  deli- 
▼ery  :<in}  although,  in  special  cases,  corporations  aggregate  have 
the  power  of  suspending  the  delivery  after  the  deed  is  sealed,  (ni 
Deans  and  other  sole  corporations  must  be  mentioned  by  their 
Christian  names  and  surnames,  to  make  their  confirmation  valid : 
but  corporations  aggregate  may  confirm  without  expressing  .either 
the  Christian  name  or  surname  of  the  dean  or  other  superior  of 
the  corporation.  (o> 

.  As  a  patron  may  confirm  explicitly  by  deed  or  writing,  so  he 
may  confirm  by  consequence  of  law;  for  if  the  parson  makes  a 
lease  for  years  to  the  patron,  and  the  patron  assigns  this  lease  to 
another,  this  amounts  to  a  confirmation  in  law,  because  a  confirm- 
ation  being  only  an  assent  under  the  hand  and  seal  of  the  person 
Gpnfirming,  such  assent  sufficiently  appears  by  the  assignment  over 
of  the  lease.  But,  without  such  assignment,  the  ordinary  confirm- 
ation alone  would  not  make  the  lease  to  the  patron  binding  on 
the  next  incumbent,  because  in  the  acceptance  of  the  lease  the 
patron  is  merely  passive,  and  executes  nothing  under  his  hand  and 
seal  which  can  amount  to  a  confirmation,  (p) 

Although  persons  having  a  bare  right  cannot  assent  for  a  time, 
nor  upon^  qonditioo,  nor  for  a  part  of  the  thing  granted,  without  the 
assent  enuriufiT  for  all ;  yet  persons  confirming  leases  for  years  may 
qualify  their  assent  as  they  please.  They  may,  therefore,  confirm  a 
demise  for  a  less  number  of  years,  or  a  less  quantity  of  land;  orthej 
may  confirm  ail  or  any  part  on  condition.(7)  In  a  case,  indeed,(r) 

(m)  Anon.    !   Ventr.  S57.     S   Lev.  (p)  Co.  Litt.  301.  b.     Newcomen's 

182.      Willis  V.  Jernijn,  Cro.  Eliz.  case,  6  Rep.  1 5.  a.    Cro.  Car.  38. 

1S7.    Good  V.  Ash,  3  Keb.  907.    The  (q)  Cro.  Eliz.  79.    Year  booC  SI 

Derby  Canal  Company  v.  Wilmot,  S  Hen. ¥111.41.    Co.  Litt  S97.  a.  343.  b. 

Eait  360.  (r)  Dy.  6S.  b.  80.  a.  8S8.  b.    Cro. 

(n)  CompL  Incumb.  368.   Dyer  145.  Eliz.  447*  47S.    5  Rep.  81.    Moor. 

1  Roll.  Abr.  479.    Dar.  4S.    Bishop  470.  481.    Co.  Litt  S07,  380.    Tom- 

of  Feme's  case,  2  Roll.  Abr.  4S.  ltDSon*s  esse,  Hetl.  75. 

(#)  Dy.  86.  b.  106.  b. 
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where  the  patron  and  ordinary  confirmed  a  lease,  by  the  parson 
for  twenty-one  years,  for  seven  years  only ;  the  confirmation  was 
held  to  be  for  the  whole  term :  bat  that  was  bcicause  the  words  the 
lessee's  ^^  estate  therein'*  were  used ;  and  the  estate  being  consi- 
dered an  entire  thing  which  could  not  be  divided,  the  confirm* 
ation  of  the  lessee's  estate  for  seven  years  was  considered  repog* 
nant,  and  the  seven  years  rejected*  If  the  lease,  however,  be  for 
life,  and  made  by  livery,  a  confirmation  for  one  hour  is  good  for 
ever :  for  the  fireehold  passing  by  the  livery  is  entire ;  and  such 
confirmation  being  an  assent  to  an  act  which  passed  the  whole^ 
must  extend  to  the  whole  interest  which  passed  by  that  act  (s) 
A  confirmation,  whicb  merely  enures  as  an  assent  to  the'  grant  of 
another,  may  be  made  either  before  or  after  passing  any  interest ; 
and,  in  this  irespect,  essentially  differs  from  confirmation  in  its 
usual  meaning,  which  supposes  an  interest  already  passed.  (0  So, 
it  seems,  that  if  one  assent  to  the  making  of  a  lease,  this  is  a  good 
confirmation  of  the  lease  made  after  assent  given.  <ti) 

The  confirmation  must  be  in  the  lifetime  of  the  lessee,  and  dur- 
ing the  incumbency  of  the  lessor :  but  if  a  parson  make  a  lease 
ibr  years,  which  is  not  confirmed  by  the  bishop  and  patron  then  in 
being,  it  may  still  be  rendered  good  by  being  confirmed  by  the 
succeeding  patron  and  bishop ;  because  it  is  absolutely  good 
against  the  parson  himself,  and  confirmation  is  only  necessary  to 
make  it  binding  on  the  successor.  («r)  So  it  has  been  held  that 
although  a  bishop,  after  making  a  lease  for  years  requiring  con« 
firmation,  makes  a  second  lease  concurrent  with  the  first,  which  is 
immediately  confirmed,  the  subsequent  confirmation  of  the  first 
will  make  it  good  and  efiectual,  although  the  second  lease  vras 
confirmed  before  it ;  because  the  confirmation  adds  nothing  to  it, 
nor  conveys  any  interest^  but  only  makes  it  perdurable  and  efKc* 
tual.  Q/) 

(f)  Bac.  Abr.  Lease,  G.  4.  i  Hen.  VI.  8.   8  Hen.  VI.  6.    Dj.  106. 

(f)  Co.  Lilt  801.    3  Leon.  71.    4  1  Roll.  Abr.  480. 

Leon.  S83.  (»)  5  Rep.  15.    Cro.  Car.  38. 

(«)  Owen.  33.     See  Year  books  .(^)  Moor  66. 
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CHAPTER  IV. 


1.   ON  PMTITY  OF  OOMTRACT,  AND  PRITlTr  OF  ESTATE. 
S.   OM  ASSIGNMENTS  OF  THE  L£A8£  AND  THE  RETER8ION. 


I.  A  LEASE  of  chattels  unaccompanied  with  the  possession  isio 
general  fraudulent  and  Toid  against  creditors,  although  in  the 
same  instrument  there  may  be  a  Talid  mortgage  of  the  premises 
in  which  the  chattels  are  situated,  (a)  But  if  a  man  be  i^  lessee 
Ibr  years  of  lands  or  other  real  property,  an  actual  interest  which 
binds  the  land,  into  whosoever  hands  it  comes,  passes  to  the  lessee 
before  entry,  and  the  lessee  may  reduce  it  into  possession  at  anj 
time,  as  well  after  the  death  of  the  lessor  as  before.  It  is,  moreover, 
such  an  interest  as  he  may  before  entry,  grant  over  to  another : 
and  if  he  dies  before  entry,  it  will  go  to  his  executor  or  adminis« 
traton  This  interest,  or  interesse  termini j  as  it  is  called,  has  also 
a  capability  of  surviving,  if  limited  in  joint-tenancy,  in  the  same 
way  as  a  term,  which  is  perfected  by  entiy  and  possession  taken 
by  virtue  of  the  lease.  (&) 

In  some  respects  it  may  also  be  observed,  that  the  lessee  for 
^  years  is  in  a  better  situation,  with  respect  to  his  power  of  assign- 
ment, before  entry  than  after :  for  in  Bruerton  v.  Rainsford  (e)  it 
is  said  to  have  been  agreed  by  the  court  that  if  J.  S.  make  a 
lease  for  years  to  commence  after  the  death  of  tenant  for  life,  or 
after  the  end  of  a  lease  for  years  in  being,  and  a  stranger  after 
the  end  of  the  lease  for  years,  or  at  the  death  of  tenant  for  life, 

^     («)  Edwards  V. Harbin,  ST. R. 687.     Wheeler  v*  Thorogood,    Cro«  Elis. 
Steel  V,  Brown,  1  Tnunt  SSK  187. 

(b)  Co.  Lilt.  46.  b.  51.  b.  S70.  b.         (e)  Cro.  Bliz.  ^. 
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enters  bj  tort||lie  leMeemaygrant  orer  his  term  Dotwithstandiiigtlie 
entry  of  tbe  stranger :  but  otberwise  if  he  had  entered  and  after-' 
wards  had  been  put  out  So,  in  another  case,  (d)  Williams  J.  said 
that,  even  after  the  disseisin  of  tenant  for  life,  he  that  has  a  future 
interest  of  a  termi  to  begin  after  such  estate  for  life|  may  well 
assign  his  ittieresse  termini^  because  his  interest  is  not  turned  to 
a  right  So  again,  in  the  case  of  Wheeler  v.  Thorogood,  (e)  in 
an  action  of  ejectment,  it  is  said  to  have  been  held  clearly  by  the 
court,  that  if  J.  S.  make  a  lease  to  B.,  to  commence  two  years 
after,  that  after  the  two  years  are  expired  B«  before  entry  may 
grant  his  term,  although  J*  S«  continues  in  possession.  iThe  doc* 
trine  here  advanced,  although  it  has  been  denied  (/)  in  argument, 
yet  seems  to  be  good  law,  because,  as  observed  in  Safiyn's  case,  (g) 
an  interesse  termim  cannot  by  disseisin  or  feoffment,  be  divested 
or  turned  to  a  right,  any  more  than  rents,  commons,  or  other 
incorporeal  rights,  which  do  not  directly  affect  tbe  possession.  -  It 
is,  however,  the  best  way  for  the  lessee  to  enter,  (A)  as  soop  as  he 
has  tbe  power  of  so  doing ;  for  if  the  time  for  entry  arrives, .  and 
the  lessee  neglects  to  enter,  and  before  entry  the  lessor  levies  a 
fine  with  proclamations,  and  five  years  pass,  without  claim  or 
entry  by  the  lessee,  the  term  will  be  barred.  In  a  case  indeed,  in 
Noy^s  reports,  (f )  it  was  said,  that  the  fine  would,  under  such  cir- 
cumstances, only  pass  the  reversion :  but,  besides  that  the  autbo- 
rity  of  the  book  is  not  good,  (k)  it  should  be  observed  that  there 
is  no  reversion  for  the  fine  to  operate  upon,  as  we  shall  immedi- 
ately  have  occasion  to  shew,  till  after  the  entry  of  the  lessee  ;  for 
till  then  ho  part  of  the  estate,  properly  so  called,  passes  from  the 
grantor. 

In  the  cases,  which  have  been  ji|st  cited,  reference  has 
always  been  made  to  the  time  when  the  right  of  entry  accrued. 
But  there  is  no  distinction  between  a  present  term,  and  a 
future  one  in  this  respect ;  the  interest  of  a  lessee,  to  commence 
in  fuiuroy  is  before  the  time  appointed  for  entry  an  interesse  ier* 
mini  Just  as  much  as  after.    In  neither  case  is  the  possession 

(i)  Stjdson  V.  Glass,  S  Brownl.  SS5.         (h)  Saffyn's  case,  &  B^.  114.  ^ 

'Saifjn*!  case,  5  Rep.  1S4.  a.  Cootes  e.  Atkyns,  Godb.  150. 

(e)  Cro.  Eiis.  1S7.  (I)  Archbold  «.  Cook,  Noy,  ISS. 

(/)  See  Cadee  r.  Oliver,  S  Lsott.  *    (itr)  See  Freeman  r.  BarneSi  1 

ISS.  459.    1  Yent  SI. 

(g)  5  Rep*  124.  a. 
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affected  befiBTeenlry,  bulioboti^eaws  the  leaae  itmerdy  exeettltNy; 
Qfid  ia  in  both  in  tbe  same  manner  assignable  over  befinia  entryl 
It  shottM,  however,  at  the  same  time  be  mentioned,  that^antltferA 
fvfelenntiic  at  the  common  law  is  not  a  vested  interest,  in  the  osual 
eenseof  that  term  ;  and  cohseqirently  is  essentially  different  fironi 
a  vestedinterest  in  a  future  term  limited  under  any  convejaneei 
4)y  ibroe  of  the  statute  of  uses.    Such  vested  interests  under  ilie 
statute  of  uses  may  he  turned  to  a  right  by  disseisin  of  the  estate 
Jn  |>oflnssioQ  ;  because,  by  force  of  the  statute,  mn  interest  aet\i- 
aify  {msses  out  of  the  grantor,  although  to  be  enjoyed  in  fuiuN; 
and,  therefore,  every  thing  which 'afiects  the  eoltate  in  possessisn 
nffiscts  all  the  estates  derived  out  of  the  same  estate  in  tee  simpU. 
,    Although  the  ivUerase  iermhU'  is^an  interest  in  the  lessee  of  an 
assignable  nature^  yet  the  execution  of  the  lease  without  entry  is 
merely  an  inception  of  the  lessee's  title,  which  he  may  or'maj  not 
adopt  at  his  election ;  and  although  the  intersst  transferred  by  tke 
deed  is  available  after  entry,  from  the  time  of  its  execution  yst 
helore  entry  it  is  no  part  of  the  estate  intended  to  be  granted* 
Belbre  entry,  therefbre,  the  lessee  can  maintain  no  possessory 
action,  such  as  trespass  or  ejectment ;  neither  can  any  release  er 
confirmation,  either  to  confirm  or  enlarge  the  estate  of  the  lessse^ 
have  any  eflect  before  entry,  because  in  judgment  of  law  no 
estate  is  vested  in  him  sufficient  for  these  purposes.  (/)    It  will 
follow  likewise  on  the  same  principle,  that  before  the  entry  the 
lessor  can  grant  no  estate  by  the  name  of  the  reversion,  because 
the  whc^e  estate  is  yet  in  him.  (m) 

'  In  a  passage  in  Yin.  Abr.  (n)  it  is  said  that  if  a  man  lease  i>r 
^ears,  and  a  stranger  enters  before  the  lessee,  the  lessee  cannot 
have  covenant  upon  such  ouster,  because  he  never  was  a  lessee 
•in  privity,  to  have  the  action ;  but  it  may  be  doubted  how  for 
this  position  is  correct,  especially  with  regard  to  express  cove* 
nants  for  quiet  enjoyment,  or  for  title ;  bfcause  the  covenant  is  an 
independent  personal  contract.  But,  even  where  there  are  none 
bnt  implied  covenants,  it  may  be  doubted  whether  this  is  good 
law ;  for  the  stranger  may  have  entered  by  right,  and  then  the  ef> 
feet  would  be  to  constrain  the  lessee  to  commit  a  trespass. 
In  af^iioos  of  ^ectment  the  entry  by  the  plaintiff  is  uaua}ly 

(f)  Copelsnd  v.  Stsphsas,  1  B.  d&  A.         {m)  Mam  v.  Morris,  Cro.  Car.  ItO. 
9^    hi\U  J.  459.  .    («>  Tit  Cor.  Q.fi.e. 
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pdpniltod  by  the  common  rule,  which  has  been  mentioned :  but  if 
the  plaintiff's  title  is  an  aetaal  term  of  years,  the  confession 
of  lease,  entry,  and  oaster,  it  has  been  said,  will  not  extend  to 
the  entry  necessary  to  rest  the  plaintiff's  title,  (o)  This  seems 
to  be  the  meaning  of  the  case  cited  below,  although  it  is 
tkere  very  shortly  and  obscurely  stated.  But  it  b  fiurtfaer 
mid,  it  will  be  intended  that  he  entered,  till  the  contrary  be 
sliewn* 

.  Where  a  term  of  years  is  created  de  novo^  by  bargain  and  sale, 
tke  poBDomion  is  well  severed  from  the  rerersion  before  entry,  and 
ic  vested  in  the  bargainee,  so  as  to  be  a  good  foundation  for  a 
rtlease  or  confirmation :  and  the  bargainor  may  grant  the  residue 
of  his  interest  by  the  name  of  the  reversion  before  entry ;  but, 
although  the  statute  thus  absolutely  vests  the  estate  in  the  bar^ 
gsinee,  upon  executioil  of  the'  bargain  and  sale^  yet  it  has  been 
held  that  he  cannot  have  an  action  of  trespam  without  actual 
entry,  (p) 

In  the  point  of  view  in  which  we  have  just  been  considering 
leases,  concurrent  leases  operate  at  common  law  as  demises  of  a 
future  interest ;  (f )  for  third  persons  can  never  be  estopped  by 
them  from  shewing  that  the  lessor  is  not  in  possession ;  hut  if 
such  concurrent  leases  are  made  for  a  valuable  consideration,  paid 
at  the  time  they  are  made,  it  is  in  the  election  of  the  lessee  to 
take  it  as  a  common  law  demise,  or  as  a.  baigain  and  sale  of  the 
reversion ;  and,  until  the  lessee  makes  his  election,  no  release  can 
operate  upon  such  a  grant,  because  no  interest  passes  out  of  the 
lessor  BuflBcient  for  that  purpose*  (r)  Since  attornment  is  no 
longer  necessary  to  the  grant  of  reversions,  no  particular  act  is 
jiecessary  to  signify  his  election. 

With  respect  to  reversionary  leases,  properly  so  called,  and 
those  which  are  limited  to 'commence  t>i yfa/tiro,  if  the  lessee  enters 
before  the  time  fixed  for  the  commencement  of  bis  lease,  it  is  at 
the  election  of  the  lessor  to  consider  it  as  a  disseisin  or  not.  If 
the  lessor  elects  to  consider  it  as  a  disseisin,  no  continuance  of 
possession,  after  the  actual  commencement  of  the  term,  will  puige 
the  disseisin ;  for  the  disseisin  having  gained  a  tortious  fee,  it  cannot 

(a)  langhorn  o.  Merry,  1  Sid.  SS3.  case,  Poph.  06. 1  Brownl.  30. 

(p)  Lutwicfa  V.  HittoD,  Cro.  Jac  (r)  See  Darrell  v.  Gunter,  W.  Jon. 

S04.  960.  aad  Banks  v.  Smyth,  S  Keb.  SS4. 

(«)  Bro.  AUomm*  41.   Hayward*s  444. 
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give  way  to  a  lease  for  years, which  is  a  mdre  ehattel ;  (s)  ^ei  debt 
will  lie  in  such  a  case  by  reason  of  the  privity  of  contract.  (1)  Attd 
if  thelessorbringsdebtand  reoovers,  be  andall  those  datming  aader 
him  are  concluded,  because  the  record  is  the  strongest  conclusiob^ 
that  the  lessee  is  in  for  years,  which  the  lessor  can  admit,  (u)  Sci 
where  a  lease  has  been  made  to  one  in  possession,  and  he  coolie 
noes  so,  it  shall  be  intended  that  before  the  commencement  of  tiM 
lease  the  lessee  was  in  by  agreement  between  the  parties,  (x) 
So  on  the  other  hand,  if  the  lessee  enters  before  tb9  commenoe-t 
ment  of  his  term,  and  continues  in  possession  afterwards^  and  then 
the  lessor  enters  upon  him  ;  it  seems  to  follow  that  the  lessee^ 
though  ousted,  may  well  assign  his  term^  when  out  of  poesessiDn ; 
for  he  was  not  in  possession  by  virtue  of  his  term;  and  the  entiy  of 
the  lessor  having  purged  the  disseisin,  the  term  is  well  assign* 
able,  (y) 

After  entry  the  privity  between  the  landlord  and  tenant  is 
called  the  privity  of  estate.  And  since  by  this  privity  he  becomes 
entitled  to  maintain  all  possessory  actions,  he  is  no  longer  privir 
legedas  to  assigning  his  interest,  when  outof  possession,  by  actual 
ouster.  There  is,  however,  one  exception,  namely,  in  the  case  of 
a  patentee  of  the  crown.  There  can  be  no  disseisin  of  the  crown  $ 
but  the  patentee  may  be  ousted,  and  bring  ejectment ;  thia,  bow« 
ever,  is  at  bis  pleasure ;  and  therefore,  since  the  crown  cannot  b^ 
disseised,  the  lessee  may  assign  his  term,  notwith^nding  th^ 
want  of  possession.  (2) 

After  the  relation  of  landlord  and  tenant  isihus  perfected,  the 
estate  of  the  lessee  is  capable  of  confirmation.  Confirmation,  in  the 
general  sense  of  the  word,  is  an  approbation  of,  or  ap  assent  to,  an 
estate,  already  created,  which  is  voidable  in  its  nature,  by  which 
the  confirmor  strengthens  and  gives  validity  to  it,  as  far  as  it  is  ip 
his  power.  Such  words  may  be  used  in  a  confirmatioui  as  may 
increase  or  enlarge  an  estate :  but  that  is,  strictly  speaking,  by 
force  of  such  words  as  are  so  superadded,  and  is  foreign  to  tb^ 
confirmation  itself,  (a) 

(f)  Macdonell  V.  Weldoa,  8  Mod.  906. 

54.    Golding's  case,  S  Leon.  71.  (jr)  S  Salk.  134. 

(<)  Alexander  v.  Djer,  Cro.  Eliz.  {%)  Leigh^s  case,    Ow^  16.    Lee  f/. 

169.    Metcalf  V.  StaYcly,  Clay,  97.  Norris,  Cro.   Eliz.  3SK    Wyngatev. 

(a)  Qreen  «,  Moody,  Godb.  SS4»  Marke,  Cro.  Eltz.  S75.  - 

(jr)  WaHer  v.  Canpion»    Cro.  filiz.  («)  Gilb.  Ten.  75. 
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ColiiriMtioiiy  where  it  10  reqoired  to  beexpreMl/  made-,  mtfst 
be  bjr  deed  :  altheof  h  cenlfarmation  may  be  by  implieatiofi  ef  lav; 
Tbw  if  baron  and  feaae  leaae  by  deed,  and  after  the  death  ef  lb€f 
baron  the  feme  <»r  her  aecond  boaband  aeeepta  reait,  this  will  \m 
a  Gon6rmation  in  law  of  the  lease  against  the  feme,  (b)    So  if 
tenant  in  tail  niakee  a  lease  for  years,  and  after  his  death  the  ieeae 
in  tail  aceepts  the  rent,  or  distrains  for  the  rent,  it  will  be  a  eon- 
firmation  of  the  lease,  (c)  Bat  it  is  necessary  that,  in  eonfirmations 
by  implieation  of  law^  there  shonld  be  a  privity  of  estate :   it 
will  follow,  therefore,  if  tenant  in  tail  or  tenant  for  life  makes  a 
lease  for  years^  and  the  tenant  for  life  dies,  or  tenant  in  tail  dies 
without  issue,  that  no  act  in  law  of  the  remainder  siiaril  ean  aArnt 
the  lease,  because  it  ia  already  ?oid;  and  there  ciui  be  no  eonfirmaH 
lion  of  a  void  estate.    If,  however,  the  confimmtioa  be  expressly 
aimde  by  deed,  a  privity  of  estate  is  not  required ;  therefore,  if  my 
tenant  for  life  make  a  lease  for  years,  I  may  confirm  the  estate 
for  years ;   although  there  is  no  privity  between  me  and  the 
undertenant.    It  may  likewise  by  pr6per  words  be  partial.  Thua 
an  estate  for  years,  being  fractional  and  divisible,  may  be  con- 
firmed for  a  certain  number  of  years  only.    If,  howerer,  the  con- 
firmer  confirm  the  lessee's  term  or  estate  for  so  many  years,  the 
words  ^ term'.'  and  ^estate,*'  denoting  sometbia^  which  islndivi* 
sible,  the  words  which  feHow  will  be  deemed  repugniint,  and  the 
confirmation  will  ^consequently  be  absolute.    So  an  estate  of 
fireebold  cannot  be    confirmed  partially,  because  it  is  in  itself 
integral  and  indivisible :    but  if  there  are  several  estates  in 
remainder,  one  after  the  other,  the  particular  estate  for  life  may 
be  confirmed  without  confirming   the  rest.      It  seems,   how* 
ever,  that  a  confirmation  of  the  estate  in  remainder  will,  by 
implication,  confirm  the  particular  estate  supporting  it.  (if)    in 
all  cases  of  confirmation   the  confirmor   should   have  a  pre* 
sent  right,   or   an    estate  actually   vested  and   in   possession  ; 
and  moreover,  at  the  time  of  the  confinnation,  he  should  be 
perfectly  aware  of  hisright,  and  of  the  consequences  of  his 
confirmation. 

Before  we  proceed  to  the  subject  of  assignments  it  should  be 
distinctly  understood  that  the  relation  between  the  landlord  and 

ik)  Vin.  Abe.  Coafirmatioa,  A.  S.         (#)  Bro.  tit  Accept.  19. 

rI.  1.         '  ifi  Litt.  ss.  5iS|  ^19,  saa. 
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tenant,  after  tke  per&etion  of  tbe  tenanf  a  eatate  by  aDtry,  is' of  a 
twofold  natore.  The  relation  oonseqnent  on  tbe  ddivery  of  the 
iease  it  called  a  privity  of  contract.  This  privity  it  peculiar  to 
the  contracting  parties :  it  remains  unaltered, notwithstanding  any 
thange  in  their  respeiotive  interests ;  and  is  transmissible  to  the 
legal  representatives  of  each.  (O  Bat  the  privity  of  estate  en- 
dures no  longer  than  the  possession  is  with  the  lessee^  and  is 
destroyed  as  to  the  original  parties  to  the  contract  by  any  change 
in  the  disposition  of  the  immediate  reversipn.  This  privity, 
Indeed,  is  not  destroyed  or  transferred  by  an  nnderlease^  because 
there  is  no  relation  between  the  undertenant  and  the  original 
landlord :  but  if  the  lessee  assigns  his  estate,  the. privity  of.  estate 
is  transferred  with  the  assignment ;  and  each  succeeding  assignee 
is  liable  by  force  of  this  privity  as  long  he  continues  in  the  eiyoy* 
ment  of  the  estate. 

The  relation  of  the  landlord  and  teoant  may  receive  a  material 
alteration  in  three  different  ways.  The  lessee  may  part  with  his 
term ;  or  the  lessor  may  part  with  bis  reversion ;  or  both  tbe 
parties  may  become  different  by  the  lessee  parting  with  his  term^ 
and  the  lessor  with  his  reversion.  There  is,  howeiver,  no.  material 
distinction  in  the  last  two  cases :  we  may,  therefore,  consider  in 
what  manner  the  contract  is  affected,  first,  by.  the  assignment  of 
the  term,  and,  second,  by  the  assignment  of  tbe  revfirsion ; 
premising  that  in  one  respect  the  effect:  of  both  upon  the  obliga- 
tions of  the  contract  are  exactly  the  same.  For  whether  the  lessee 
nssigns  his  term,  or  the  lessor  his  reversion,  no  relation  will  exist 
between  the  tenant  actually  in  possession  and  the  reversioner, 
except  what  is  essential  to  the  privity  of  estate.  In  that  case  all 
parts  of  the  contract  which  are  merely  of  a  personal  nature,  or  are 
-collateral  to  the  land,  will  cease,  except  as  (ar  as  the  obligation 
of  the  original  parties  is  concerned;  and  the  new  parties  will  be  only 
subject  to  such  covenants  and  agreements  as  are  said,  technically 
apeaking,  to  run  with  the  land. 

The  covenants  implied  in  law  of  course  run  with  the'land.  With 
respect  to  express  covenants,  the  general  ruIoH  which  determine 
whether  a  covenant  runs  with  land,  or  is  colbiteral  to  it,  may  be 
expressed  in  a  few  words.  If  they  relate  to  a  thing  in  esse  on  the 
land)  and  tend  to  (he  support  of  the  thing  demised,  as,  for  ex- 

(#)  LsUh.  aei.    Dy.  U.a« 
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ampld^  a  ^overiant  to  r0pair|(/)  thejr  bind  the  aflsignee  without 
ttamio^  him ;  if  tbey  relate  ooly  to  some  act  to  be  performed  ie  fwvo 
fipon  the  land,  the  ooosequeqee  of  which  is  permanently  beneficial 
to  the  land,  such  as  a  covenant  to  build  a  new  building  on  the 
land,(g*)  such  covenants  are  not  considered  inhereqt  parts  of  thecon^ 
tract,  soas  to  bind  ^  assigns/' without  naming  them.  All  other  cove- 
nants for  the  performance  of  collateral  acts  bind  only  the  cove- 
nanting parties  and  their  representatives,  even  where  the  word 
^  assigns "  is  nsed,  because  they  do  not  affect  the  subject  matter 
or  corpus  of  the  lease  in  respect  of  which  the  assignee  is  so  deno- 
minated <^  assign.''  And  in  this  respect,  if  a  man  deinise  a  house 
or  land,  together  with  stock  and  furniture  rendering  rent^  and  the 

lessee  covenants  to  deliver  the  stock  or  furniture  at  the  end  of  the 

•  •      • 

term,  it  is  merely  a  collateral  covenant ;  for  although  the  peat 
may  be  greater  in  respect  of  the  stock,  yet  it  does  not  issue  out  of 
khle  stock,  but  ont  of  the  land ;  and  then  the  covenant  is  merely  an 
independent  personal  covenant,  affecting  the  stock  or  furniture 
only,  which  are  things  of  too  perishable  a  nature  to  admit  of  any 
covenant  being  inseparably  attached  to  the  contract  by  which  they 
are  or  ought  to  be  transferred.  (A) 

The  incorporeal  nature  of  the  thing  demised,  however,  is  no 
objection  to  a  covenant  respecting  it  being  considered  as  running 
with  it.  Therefore,  where  (t)  a  lessee  of  tithes  covenanted  that 
he  would  not  let  any  of  the  formers  in  the  parish  have  any  of  the 
tithes,  the  court  held  that  this  covenant  ran  with  the  tithes,  be- 
cause the  intention  clearly  was  to  keep  the  tithes  in  pernancy^ 
lest  by  temporary  compositions  moduses  might  be  let  in,  and  thus 
the  manner  of  tithing  be  obliterated. 

These  rules  are  chiefly  to  be  found  in  Spencer's  case,  the 
leading  case  upon  the  subject :  but  there  is  one  other  ob- 
servation requisite  in  order  to  make  our  notion  of  such  cove* 
nanls  more  precise ;  for  it  is  essential  also,  in  order  that  covenants 
may  run  with  land,  that  they  be  made  with  the  owner  of  the 
legal  estate.  If,  therefore,  a  mortgagee  and  mortgagor  have 
joined  in  a  lease  of  the  mortgaged  lands,  and  the  covenants  have 
been  made  with  the  mortgagor  and  his  assigns,  these  covenants  are 

(f)  Smith  V.  Arnold,    3  Salk.  4^  ham  o.  King,  Cro.'Ciir.  221. 
Hyde  v.  The  Dean  and  Chapter  of        (f)  SpeacePs  case,  5  Hep.  16*  a. 
Wiodsor,  Cro.  EHz.  457,  552.     Ked-         (h)  5  Rep.  16.  a. 
ing  V.  Morrice,  12  Mod.  871.    Cong-        {f)  Bally  ».  Wells,  8  Wils.  25* 
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4;6Uateral,  beoaose  in  the  eye  of  the  law  the  mortgagor  is  a  mere 

•  Araoger  to  the  estate  :  therefore,  the  mortgagee  and  his  assigns 

«an  bsTeino  benefit  from  this  covenant.<l*)  But  there  is  nothing 

•lo  prevent  the  mortgagor  from  having  an  action  of  covenant^ 

because  it  is  a  covenant  in  gross,  (/) 

As  this  point  is  one  which  is  best  elucidated  by  examples,  it 
may  be  useful  to  enumerate  them  as  they  occur  in  the  books. 
The  following  may  be  classed  under  the  first  head,  namely,  sucii 
as  bind  the  assignee,  though  not  named.    A  covenant  to  pay  quit- 
Teat8;(m)  not  to  commit  waste,  or  not  to  cut  and  lop  trees,  (/i) 
A  covenant  to  lime  and  dung  the  land  ;  {o)  to  repair  or  leave  in 
repair  at  the  end  of  the  term,  (p)  as  well  as  a  covenant  toVeside 
t)n  the  demised  premises.  (7)    80,  in  the  grant  of  a  watercourse, 
a  coveAant  to  cleanse  the  same  runs  with  the  land,  (r)    One 
ingredient  in  this  case  was  that  the  cleansing  had  been  rendered 
wore  chargeable  by  a  building  erected  by  the  defendant.    So  ia 
a  case  (*)  where  there  was  a  covenant  that  the  lessee,  his  exe- 
cutors, administrators,  or  assigns,  would  grind  all  their  corn, 
l^raiii,  or  malt,  which  they  should  have  occasion  to  use  or  spend 
at  the  plaintifi'^s  mill  according  to  the  custom,  although  it  was 
held  that  the  custom  was  plainly  unreasonable,  because  under 
4hi«  covenant  all  the  corn  used  for  horses  must  have  been  ground 
at  the  plaintiff's  mill;  yet,  if  it  had  been   to  grind  all  the  corn 
which  they  should  use  ground,  it  might  have  related  to  the  pre- 
niises,  and  would  have  bound  assignees  as   running  with   the 
land.     And  in  another  case  (0  it  was  held  that  such  a  covenant 
could    not   be  restrained   to  corn   growing  on   the    premises; 
yet  'where  (w)    a    publican   covenanted  that    he    and    his    as- 
signs  W4MiId   buy  all  their  beer   of  the  lessor,   Liord  Kenyon 
thought  it  a  nice   question  whether    it  would   bind  assignees. 

{k)  Webb  V.  RaswII,  S  T.  R.  S9S.  Elit.  509. 

{/;  Stoket  v.  Russell,  8  T.  R.  67S.  {q)  TaVm  v.  Chaplin,  2  H.  BI.  1S.1. 

(m)  Weotw.  Off.  Ex.  178.    Hyde  v.  (f)  Holme*  i».  Buckley,  Prcc.  Ch.SS. 

The  Dean  aad  Canons  of  Windsor,  («)  Lord  Uxbridgc  v,  Stavcland,  1 

Cro.  Eliz.  56S.  Vcz.  56. 

(»)  Moor.  44.  pi.   136.     Ward  v.  (<)  Hamlcy  v.  Hendoa,    IS  Mod. 

Wsddini^n,  Clay.  ISS.  S27. 

(o)  Sde  9.  Kitchingham,  10  Mod.  (w)  Hartley  v.  Pehall,  Peakc.  N.  P.G. 

(l»)   Matures  ir.  Wc9twood»    Cro. 
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A  caveoant  to  leave  a  certain  number  of  acres. annually  tor 
pasture,  belongs  to  the  same  head,  (v)  So  on  the  part  of  the 
lessor  the  covenant  for.quiei  enjoyment  will  bind  the  lessor  and 
all  those  claiming  under  him,  as  well  as  a  covenant  to  renew  at 
the  end  of  the  term,  (x) 

A  covenant  to  drain  other  land  in  the  same  county  is  clearly  col- 
lateral, (y)  So  where  (x)  the  lessor  had  freehold  and  leasehold  pro- 
perty lying  together,  and  he  covenanted  in  a  lease  of  parcel  that  if 
his  heirs  or  assigns  should,  during  the  term,  have  any  advantageous 
offer  for  the  disposal  of  a  certain  adjoining  freehold  parcel,  he  the 
lessor,  his  heirs  or  assigns,  should  not  dispose  of  the  same  without 
previously  making  an  ofler  of  that  parcel  to  the  lessee,  his  exe- 
cutors, administrators  or  assigns,,  at  5/.'  per  cent,  less  than  the 
other  offer :  it  was  held  that  this  was  merely  collateral.  So  again 
in'  the  case  (a)  of  a  lease  of  ground,  with  a  liberty  to  make  a 
watercourse  and  erect  a  mill,  the  lessee  covenanted  for  himself  his 
executory,  administrators,  and  assigns,  not  to  hire  persons  to  work 
in  the  mill  who  were  settled  in  other  parishes,  without  a  parish 
certificate.  This  covenant  was  held  not  to  bind  the  assignee, 
because  it  was  only  collateral ;  for  the  court  said,  this  covenant 
did  not  affect  the  thing  demised,  either  in  the  nature,  quality,  or 
value  of  it,  or  in  the  mode  of  enjoying  it.  It  might,  indeed,  have 
affected  the  lessors  as  to  other  lands  in  the  same  parish  by  in- 
creasing the  poor^s  rate  upon  them :  but  it  could  not  affect  them 
even  collaterally,  in  respect  of  the  demised  premises.  Bayley,  J. 
said  that  he  agreed  that  it  was  not  material  to  consider  how,  soon 
the  act  done  might  affect  the  land  :  but,  in  order  to  bind  the  land, 
the  covenant  must  either  affect  the  land  itself  during  the  term, 
such  as  the  covenants  concerning  the  occupation  of  land ;  or  it 
.must  be  such  as  per  se^  and  not  merely  from  collateral  .circum- 
stances, affects  the  value  of  the  land  at  the  end  of  the  term« 
Covenants  to  restrain  the  exercise  of  particular  trades  in  houses 
fiiU  within  the  first  class,  because  they  affect  the  mode  in  which 
the  property  is  to  be  enjoyed  during  the  term.    The  case  of 

(v)  Cookson  V,  Cook,  Cro.  Jmc.      Finch  R.  212. 
.H5.  ,        ^     (y)  Carilh  v.  Rccd,  Moor.  402. 

(x)  Tanner  v.  Floreace,   I  Ch.  Ca.         (z)  Collison  v.  Lettsom,  6  Taunt 
too.    Ashtoo  r.  BretJand,  0  Mod.  £9.  '    824.  . 

Richardson  ».  5>d«^nham,  2  Vern.  44T.  («)  The  Corporation  of  Congletoa 

FiOifih   V.    The    Earl    of    Salisbury,      ».  Pattison^  10  East.  I«0. 
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Bally  V.  Wells  (ft)  might  rank  in  the  second  class;  for  if  a  lessee 
or  stranger  were  in  the  actual  occupation  of  the  tithes  during  the 
term,  the  evidence  of  the  lessor's  right  to  them  would  be  con- 
tinued ;  and,  therefore,  the  estate  of  the  reversioner  would  be  bettei' 
at  the  end  of  the  term.  But  in  the  principal  case,  although  the 
reversion  would  not  be  so  much,  if  the  poor's  rale  was  increased  ; 
that  burthen  would  be  increased  by  a  collateral  circumstance.  And 
where  this  is  the  case,  the  covenant  will  not  bind  the  assignee ;  for 
suppose  that  the  covenant  were  not  to  employ  foreigners  in  anj 
other  mill  in  the  parish,  the  value  of  the  reversion  would  be  affected 
in  the  one  case  in  the  same  manner  as  the  other*  Suppose, 
further,  a  covenant  by  the  lessee  to  make  a  communication  by 
water  from  the  demised  premises,  through  other  persons'  lands  to 
another  place,  in  order  to  facilitate  the  access  to  a  market,  the 
Talue  of  the  reversion  would  be  materially  affected  by  the  per'' 
formance  or  non-performance  of  such  a  covenant :  but  it  would  not 
bind  the  assignee,  because  all  the.  cases  shew  that  the  assignee  is 
not  bound  unless  the  thing  to  be  done  is  to  be  done  on  the  land 
demised. 

A  covenant  by  the  lessor  to  supply  the  demised  premises  with 
water  at  a  certain  rale  is  a  covenant  running  with  land ;  (c) 
for  it  clearly  respects  the  premises  demised,  and  the  manner  of 
enjoyment. 

In  the  Mayor  of  Carlisle  v.  Blamire,  (d)  it  was  taken  for 
granted  that,  upon  the  ground  of  so  much  of  a  river  running 
through  certain  lands  as  would  be  sufficient  to  turn  a  mill,  cove- 
nant lay  against  the  assignee  on  a  covenant  not  to  divert  the 
water. 

In  a  very  recent  case  (e)  it  was  held  that  a  covenant  to  insure 
against  fire  premises  within  the  weekly  bills  of  mortality,  within 
the  limits  of  thestat.  14  Greo.  III.  c.  78.,  was  a  covenant  running 
with  land.  That  statute  enables  landlords  within  the  prescribed 
limits,  by  application  to  the  governors  or  directors  of  the  insurance 
office,  to  have  the  sum  insured  laid  out  on  the  premises.  The 
court,  therefore,  without  giving  any  opinion  on  the  effect  of  such 
a  covenant  in  general,  decided  that  it  could  not  be^distinguished 

• 

(*)  8  Wib. %5 (d)S Ba8t.4S7. 

(c)  Jourdain  v.  WibOa,  4  B.  and      -  (e)  VernoD  v.  Smith,  6  B.  and  A.  !• 
A.  866. 
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from  the  eaRe  of  a  coveoant  to  lay  out  a  specific  ram  on  tlw 
premises.  Best,  J.  tbouf^ht  that  it  would  be  acoTenaat ranaing 
witli  land  without  the  provisions  of  the  statute :  but  on  this  point 
considerable  doubts  may  be  reasonably  entertained. 

By  the  Irish  statute  II  Ann.  c.  2*  s.  6.  assignees  of  leases, 
their  executors  and  administrators,  are  liable  to  all  the  cove- 
nants that  the  lessees,  their  executors  and  administrators^  were 
liable  to. 


II.  All  estates  which  come  under  the  denomination  of  tenaMies, 

except  tenancy  at  will  or  at  sufferance,  are  assignable*     An 

assignment  is  the  conveyance  of  the  whole  interest,  either  in  th» 

whole  or  in  part  of  the  demised  premises.  It  was  formerly,  indeed^' 

thought  that  if  a  rent  was  reserved,  with  a  condition  of  re-entry, 

this  woold  be  an.  underlease,    although  the  whole    term  was 

conveyed  over :  but  it  is  now  settled  that  such  a  contract  wouM 

be  an  assignment,  and  create  a  privity  between  the  .original 

landlord  and  die  grantee;  for  in  effect  ho  interest  remains. in 

the  grantor,  although  there  is  a  reservation  of  a  rent,;aRd  a  eon^ 

4ition   of  re-entry,  because  neither   of  these  circumstances  is 

inconsistent  even  with  a  grant  in  fee  simple.  (/)     If,  however, 

there  is  a  reversion  of  a  single  day,  there  is  no  room  for  privity ; 

but  it  is  merely  a  derivative  contract  or  underlease,  (g) 

.  A  man  may  become  an  assignee  either  by  act  of  law,  or  by  the 

act  of  the  party*    Assignees  in  law  are  judgment  creditors,  and 

vendees  from  the  sheriff  under  a  fi.  fa.  or  other  writ  of  execution ; 

tenants  by  statute  merchant  or  elegit ;  assignees  of  bankrupts  or 

insolvents,  and  .their  assignees;  as aho executors  and  administra^ 

tors.    By  the  Irish  law,  (A)  assignees  for  valuable  consideration 

of  judgments,  statutes  staple  and  merchant,  whose  assignments  are 

registered^  may  revive  as  conusees,  and  may  proceed  in  every  re* 

spect  as  the  assignors  might.have  done.  Assignees,'by  the  act  of  the 

party,  are  assignees  who  take  by  virtue  of  some  deed  or  instru« 

(/)    Palmer   v.  Edwards,    DougU  tr.    Hatch,     Doiigl.  183.     Eaton  «. 

IS7.  n.  Jaques,  Dou^l.  460* 

(g)  Litt  S.  48S.    Co.  Litt.  981>  b.         (h)  Stat  9  Geo.  11.  c  6.  amended  by 

Crvspe  V,  Bugby,  3  Wils.  eST.s  Kin-  the  Irish  stiiL  85  Geo.  IL  c.  14.  s»  U 
nerslej  v.  Orpe,  Doagl.  66.    ^olford 
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vent  in  writing  immediatdy  f\rcm  tbe  tenant  in  poaeesttoni  and 
deriieea  aad  legatees  who  take  by  the  fpecial  designation  of 
the  lessee  by  will. 


There  are  three  sorts  of  writs  of  execution  which  chiefly 
affect  leasehold  property.  First,  a  fi.  fa.^  which  afiects  all 
personal  property,  whether  consisting  of  chattels  real  or  per- 
sonal, (t)  Secondly,  an  elegit  which  affects  lands  as  well  as  goods. 
It  extends  all  the  goods  but  a  moiety  only  of  the  land :  terms 
for  years  however  may  be  considered  either  as  lands  or  goods; 
and  consequently,  if  considered  as  personalty,  they  may  be  sold 
outright  under  an  elegit.  Thirdly,  an  extendi  facias^  or  an  extent 
for  the  king's  debt  or  in  aid  of  the  king's  debtor,  afiects  the  whole 
of  the  lands ;  or  in  some  cases  body  lands  and  goods.  These  are 
judicial  writs  issuing  out  of  the  court,  where  the  record  is  upon 
which  they  are  grounded,  and  are  for  the  purpose  of  securing 
the  damages  or  debt  damages  and  costs  in  any  civil  action. 

1.  At  common  law  the  writ  of  fi.  fa.  had  relation  to  the  teste 
and  bound  the  lands  and  effects  of  the  debtor  from  that  time  even 
against  a  purchaser  for  valuable  consideration,  (k)  But  now,  as 
far  as  purchasers  are  concerned,  the  statute  of  frauds  (/)  has 
enacted  that  no  fi.  fa.  or  other  writ  of  execution  shall  bind 
the  property,  but  from  the  time  the  writ  shall  be  delivered  to 
the  sheriff,  and  for  the  better  ascertaining  the  time,  the  officer 
receiving  it  shall  indorse  on  the  writ  the  day  of  the  month  and 
the  year  on  which  he  received  it.  This  statute  however  being 
made  only  in  favour  of  purchasers,  it  does  not  alter  the  law  as 
between  the  parties;  therefore,  if  the  execution  be  tested  in  the 
defendant's  lifetime,  it  may  be  taken  out  and  executed  after 
his  death,  (m)  So,  if  the  plaintiff^  die  after  n  fi.  fa.  sued  out, 
it  may  be  executed  notwithstanding  in  behalf  of  his  personal 
representatives,  f^ince  the  sheriff^  derives  his  authority  from  the 
writ.  (1?)    Where  an  outgoing  tenant  agrees  to  assign   the  re- 

(0  See  Comb.  291.  ftu.  Whether  an  („)  Parsons  v.  Gill,  Cora.  Rep.  1 17. 
esUle  pur  auler  vie,  since  slat.  «9  Odes  v.  Woodward,  2  Lord  Raym. 
Car.  II.,  can  be  sold  under  a  jS./a.  ?         850.  Sec  S  P.  Wras.  399. 

(Ar)  Gilb.  Exec.  13.    7  T.  R.  24  arg.         («)  Cro.  Car.  459.  Harrison  r.  Bow- 

(/)  SUt.  29  Car.  II.  c.  3.  s.  16.  den,  1  S.d.  2J. 

1 
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mainder  of  bis  term,  the  sheriff  before  actual  assignmeiit  may, 
under  an  execution  against  the  outgoing;  tenant,  sell  the  ternir, 
and  put  upon  it  the  value  the  incoming  tenant  agreed  to  gire.  (o) 
But  neither  before  the  statute  nor  since,  is.  the  property  of  the 
goods  altered  till  execution  executed. 

If  two  writs  of  execution  from  different  plaintiffs  are  delivered 
to  the  sheriff  on  one  day,  he  ought  to  estecute  first  that  which  is 
delivered  first:  (p)  but  if  the  sheriff  execute  the  writ  last  deli- 
vered before  the  other,  whether  it  was  delivered  the  same  or  a 
subsequent  day,  the  property  is  bound  by  the  sale,  and  the  only 
remedy  which  the  party  can  have  is  against  the  sheriff,  (q)  By 
this  writ  among  other  things  the  sheriff  may  seize  and  sell 
corn  growing,  and  such  fixtures  as  may  be  removed  by  the  tenant 
independently  of  the  lease,  (r) 

In  assigning  a  term  of  years,  which  has  been  taken  in  exe- 
cution, it  is  not  necessary  for  the  sheriff  to  state  in  the  assign- 
ment the  particular  interest  which  the  defendant  has,  for  he 
may  not  be  able  to  come  at  the  precise  knowledge  of  it :  but 
it  is  sufficient  to  state  that  the  defendant  is  possessed  of  a  term 
of  years  yet  to  come  and  unexpired,  and  to  assign  all  his  interest 
therein  generally;  and  it  is  more  prudent  to  state  the  interest 
in  this  way  than  to  state  it  particularly ;  for  if  he  fail  in  any 
particular,  the  vendee  will  not  have  a  good  title.  A  false  recital 
however  is  not  material,  if  the  sheriff  afterward  sells  all  the 
interest  of  the  defendant  in  the  premises,  (s) 

It  is  said  that  if  a  sheriff  on  a  fi,  fa.  sell  a  lease,  he  cannot 
legally  put  the  vendee  in  possession:  but  that  the  vendee  must 
bring  his  action  of  ejectment.  This,  however,  must  be  understood 
of  forcible  expulsion :  (0  for  it  has  been  determined  (u)  that 
under  a  fi.  fa.  the  sheriff  may  justify  expelling  the  defendant 
peaceably ;  or,  in  other  words,  if  the  defendant  will  consent  to  go 
out,  the  sheriff  may  put  the  defendant  in  possession. 

If  the  defendant  has,  subsequently  to  the  delivery  of  the  writ  to 
the  sheriff,  made  an  assignment  of  his  leasehold  estate,  the 
judgmenjt  creditor  need  not  bring  a  suit  in  equity  to  come  at  the 

(o)  Sparrow  v.  The  Earl  of  Bristol^         (r)  Gilb.  Exec.  19. 
1  Marsh.  10.  (f)  Palmer's  case,  4  Rep.  74.  a.  Ai^. 

(p)  Hutchinson  v.  Johnson,  1  T.  R.  3  T.  R.  294. 
799.  (I)  The  King  t).  Dean,  a  Show.   86. 

(9)  Hutchinson  v,  Johnson,  Bupra.  («)  Taylor  v.  Cole,  3  T,  R.  892. 
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estate;  but  he  niay  proceed  to  sell:  and  the  vendee  will  be 
entitled  to  the  possession,. notwithstanding  such  assignment,  (jp) 
"Where  (y)  however  the  defendant  has  only  an  equity  of  redemp'* 
tion^  or  merely  an  equitable  interest  of  any  other  kind,  the 
plaintiff's  remedy  is  in  equity ;  and  if  the  equitable  interest  in 
question  be  an  equity*  of  redemption,  be  must  file  a  bill  to 
redeem :  but  he  will  not  be  entitled  to  do  so  without  taking 
out  execution,  for  before  that  he  has  no  lien. 

We  have  seen  that  a  purchaser  bond  fide  and  for  valuable 
consideration  will  be  protected,  if  he  has  purchased  before  the 
delivery  of  the  writ.  So  also,  although  the  lessee  sell  fraudulently, 
yet  if  his  immediate  assignee  sells  to  a  bond  fide  purchaser  for 
valuable  consideration  before  the  delivery  of  the  writ,  such  bond 
fide  purchaser  will  be  protected,  (z) 

The  property  and  goods  of  A.  being  in  possession  of  the 
sheriff  under  a  fi.  fa.,  he  executed  a  deed  of  assignment  to  B. 
for  valuable  consideration ;  on  which  the  execution  was  with- 
drawn. B.  superintended  the  management  of  the  property,  but 
permitted  A.  to  remain  in  possession.  The  same  property  was 
Aeised  under  a  subsequent  execution;  and  it  was  held  that  it 
vras  protected  by  the  assignment  to  B.,  though  A.  continued  to 
have  the  visible  possession,  (a) 

So  again  if  A.  indebted  to  B.  and  C,  after  being;  sued. to  judg- 
ment and  execution  by  B.,  go  voluntarily  to  C,  and  give  him 
a  warrant  of  attorney  to  confess  judgment,  on  which  judgment 
is  immediately  entered,  and  execution  levied  the  same  day  on 
which  B.  would  have  been  entitled  to  execution,  such  preference 
given  to  C.  is  not  fraudulent  wiihin  the  meaning  of  the  stat. 
IS  Eliz.  c.5.(b)  So  an  assignment  for  the  benefit  of  all  the 
creditors  pending  a  suit  by  a  particular  creditor  is  not  fraudulent 
within  the  same  statute,  though  made  with  the  intent  to  delay 
the  particular  creditor's  execution,  (c) 

If  the  writ  be  against  one  of  two  partners,  the  sheriff  may 
9eize  their  joint  property,  although  in  undivided  moieties :  he 

(x)  Scott  o.  Scholey,  8  East.  467.  189.    But  the  court  granted  a  new 

Biirdon  o.  Kenoedj,  8  Atk.  739.  Lys-  trial, 

tar  9.  Dollard,  3  Bro.  Ch.  Cm.  478.  W  Holbird  t*.  Andersoo,  ft  T.  R. 

(^)UH9uprm.  9S5. 

(s)  WilsoD  o.  Wormal,  Godb.  161.  (e)  Pickstock  r.  Lysler^  3  M.  sad  9- 

(s)  Joseph  tf.  Ingram,  1  B.  Moor  371. 
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may  (herefote  sell  an  undivided-  moietj,  and  the  vendee  will  be 
tenant  in  common  with  the  othei^  partner,  (dy 

It  may  be  here  observed  that^  in  the  case  of  a|*eadyffimriflledr 
house,  the  sheriflT  has  no  right  to  seiaoe  the  furniture  during  the 
lease  under  ^fi-fit-  against  the  lessor :  (e>  yet^tiiere-is  fiethieg  t<^ 
prevent  his  seizing'  furniture  or  stock'  so 'leased  by  wtue  of  » 
writ  against  the- lessee;- for  the  lessor  has  by  the  leaser  partedli 
with  the  right  of  possession,  so  that  the  landloifd  caottot  iiiaiotaii»: 
either  trespass  (/)  or  trover  (^)  against  the  sheriff  for' takibg 
them,  although  he  should  have  notice  that  they  were  onlj  leasec^^ 
and  actually  belonged  to  the  landlord. 

If  the  sheriflT  under  a  fi,fa»  seizes  and  sells  a  term  before  the' 
writ  is  returnable,  but  does  not  execute  the  assigBment  tiU.a* 
subsequent  period,  it  will  be  netvertheless  a  valid  sale ;  (A)  for  the^ 
sheriff  by  the  writ  of  Ji.  fa.  has  an  authority  to  sell :  and  havings 
once  seized  in  execution  of  the  writ,  he  is  bound,  even  after  lua 
general  authority  has  ceased,  to  proceed  tosr^Ii  and  -to  <k>  every 
thing  necessary  to  complete  the  sale.  So  also  it  appears  that  iii& 
power  communicated  to  the  sheriff  by  the  fi.fa^  does  not  eveix 
cease  upon  the  expiration  of  his  office:  but  he  is  bound  tok 
proceed  after  having  once  seiaed  the  goods^  (t) 

If  the  sheriff  sell  a  term  under  a  J{.  ^.,  and  the  Jt.^.  la 
afterwards  set  aside  for  irregularity,  the  produce  of  the  sale 
may  be  directed  to  be  returned  to  the  termor:  but  the  tem* 
cannot  be  recovered  from  the  vendee,  because  the  sheriff  had  aa 
authority ;  and,  therefore,  the  property  passed  irrevocably,  (t) 

Where  an  assignment  was  made  under  an  execution  onafi.Jh*^ 
in  the  name  and  under  the  seal  of  office  of  the  sheriflT,  by  A.  B^ 
acting  as  under-sheriff;  in  ejectment  it  was  held  not  neeessary  te 
prove  the  appointment  of  A.  B.,  or  that  he  had  power  la 
seize,  for  the  sheriff,  (k) 

(d)  Hejd  )n  r.Hey  'on,  1  Salk.  392.         (h)  Doe  d,  Stevens  v.  X>OTeton,  I  B^ 
Jacky  V.  Butler,  2  Lord  Rajm.  871.      and  A.  230. 

Pope  V.  Harnan:!,  Comb.  217.    Mar-  {i)  1  Roll.  Abr.  SOS,    Gierke  t>.  Wi-! 

riott  V.  Shaw,  Cora.  Rep.  277.  Fcx  v.  thers,  OMod.  295. 

Hanbury,  Cowp.  449.  Eddie  ».  David-  (j)  Dy.  363.  pL  24.  5  Rep  90.  b> 

son,  Dougl.  650.    Smith. v.  S^tokcs,  1  8  Rep.  96.  143.    Doe  d.  Eramett  o« 

£ai(t.  367.   .  Tho^D,  I  M.  and  S.  425.' 

(e)  Garten  v,  Ashlin,  1  Madd.  150.  (k)  Doe  d.  James  v»  Browp,  5  S*a&4 
(/)  Ward  u..Macaulay,  4  T.  R.  489.  A.  248, 

(f )  Gordon  r.  Harper,  7  T.  R.  9. 


:,e;i;ir0ltsibiB'fimide4  AH  tba.stat  :WiQstni/II.,<A)  ky  ^f9iskhi% 
ii  ^nacted^  that  lirlmi  •  il^bt  li  recovered  or  adcopwledged  in  tb^ 
king's coutif  6r  daimge^  i^warded«  jt:?iball  be  io  tteeleotiea of 
Urn  who  Bues  folr.8«eh  dfi»bt  or  duiftses  to  hfive  a^vBitrtotba 
fihertflT  ibr  levyiog>4he4»l»t  of  .the^latidft  and  cbMteU^' or  tbat  tbo: 
afaeriff'.dolkeriobi«i^aillhad»ttiek  ol  ibe  debtor,  <eKeept  bif 
oxen  and  beasts  of  the  plough),  and  a  moiety  of  (fai^  Mpd  until  th9 
debt  be  ievtrd  by  a  ieiii6naUa  tvieeiand^^^t^t.  jUpon:  tl|i«  writ 
th^  riieriff  mntk  iinfmae)  a  jury.;  and.tha  gppds  ii^ud:  ehatteU 
being  apprajcfedi,  must  be  delivered  to  the  plajatiff  at  t^  price  eet 
upon  tketai  by  Ibe  jiiry.</):  If  tbe)  jaigr  find  a:  wreng.  term,  the 
efaertff  cannot  deliver  euy  ether^becau^ebe  qapnots^U  without  an. 
iiWiuisition ;  and  if  tbeiriquisition.find  one  t^ipg,  he  cannot  sell 
nnecker :  but  the  inquest,  nmy  fiad 'generally  ikbat  tbenlebtpr  waa 
possessed  Of' certain  1s(K4  for  years  to  come  and  unexpired,  witb^ 
dut  shewing  in  certeioty  the  beginning  or  end  of  tbe^  term,  (m) 

If  the  goods  aid  chattels  are  sufficient  to  satisfy  the  demand, 
the  sheriff  oegbt. not  .la  .extend  the  la;ldf(|i)  but  otherwise  he 
may  extend  a  noiiety  iipt  only  of  land^  pr^f)erLy  so  called,  but  also 
of  the  reversion,  (a)  So  also  by  force  of  the  stat.  29  Ch»  II;  c  3n 
tends  held  in  trust  may  be  extended  in  the, hands  of  .trustees  for 
the  debts  of  tbe:cef^art  que  trusU  ,  U  19,  howereri  held' that,  the 
trust  of  a  term  is  not  within  the  statute ;  the  statute  only  apply- 
ing to  a  trust  of  lands  id  fee.  An  equity  of  redejnptiQH^it  seems, 
nay  be  extended,  (p).  Advowsons  io  gross  are  not  'extend* 
vble;(9)  neither  are  copyhold  (f)  or  glebe  lands  :(0  but  this 
liiu^  be  understood  of  copyhold  lands,  .properly  so  -called,  or 
glebe  iu  the  bands  of  the  par8on;or  vjcar*  But  if  a. common  law 
leaKe  of  eop}- bold  lands  be  made,,  this  is  a  suspension  of  the  copy* 
hold  tenure ;  and  tbey  are  extendible  in  the  band^  of  the  lessee, 
who  has  a  common  law  interests  So  it  is  conceived  tliat  if  the 
rector  or  vicar  lease  his  glebe«  the  interest  oF  the  lessee  is 
extendible,  and  that  the  exemption  is  merely  personal  to  the 

.  (ir)  Stat.  13  Edw.  I.  c.  18.  (p)  Forest,  168.    Kisf  v;  Ballot. 

{I)  Gilb.  Ex.  33*  ,     :  .8  Vern.  848. 

:  (lit)  Palmer  r.   Hutoi^imySi   Cdo.  {q)  Ibid.  '      .      :      ' 

Eliz.  584.    Dy.  100,  pi.  4.    Csmyos*  (r)  1  Roll.  Abn  SSS;    3  BL  Covun. 

Brandling,  L  Brownl.  38.  -             ^  419. 

(fi)  t  Ipst.  395.    I  Qrompt  34t«  ijf>  6Ub,  Ex*^  V^. 

ip)  Gilb.  Ex.  39. 
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▼iear  or  rector.  A  term  >  of  years  may  be  either  extended  or 
gold,  as  part  of  tlie  personalty.  (0  If  it  be  extended,  the  frfaintiff 
is  aeeountable  for  the  profits  he  receives  out  of  the  term  upon 
such  extent ;  and  if  he  receive  the  debt  out  of  such  term  before 
it  expires,  the  defendant  shall  be  restored  to  the  term  itself:  (u) 
but  otherwise  the  plaintiff  shall  keep  the  term,  and  not  account 
for  the  profits,  (x) 

■  After  the  inquisition  is  taken,  (he  sheriff  must  deliver  a  moiety 
of  the  lands  by  metes  and  bounds :  (y)  and  if  the  defendant  be 
joint-tenant  or  tenant  in  common,  it  roust  be  specially  alleged  in 
(he  return  of  the  inquisition ;  (»)  and  the  objection  may  be  taken 
at  hisiprius  on  the  trial  of  an  ejectment  brought  upon  the  elegit.(ii) 
The  sheriff,  however,  is  not  bound  to  deliver  the  moiety  of  each 
particulair  form  or  tenement,  but  only  certain  tenements  amount* 
ing  in  value  to  a  moiety  of  the  whole,  (i)  If  he  deliver  ^ more 
than  a  moiety,  the  execution  is  void.(c)  It  was  formerly  usual 
for  the  sheriff  to  deliver  actual  possession,  but  he  now  only  deli- 
vers legal  possession :  and,  in  order  to  obtain  actual  possession, 
the  plaintiff  must  proceed  by  ejectment ;  (d)  in  which  an  exa- 
mined copy  of  the  judgment  roll,  containing  the  award  of  the 
elegit,  and  return  of  the  inquisition,  is  evidence  of  the  lessor^s 
title,  without  proving  a  copy  of  the  elegit  and  of  the  inquisi- 
tion, (e) 

T  If  a  term  is  extended  on  an  elegit,  and  afterwards  judgment  is 
reversed,  the  sale  and  delivery  under  the  extent  will  not  debar 
the  lessee  of  his  term;  and  in  this  respect  an  elegit  differs  from  a 
jfi.  fa.  For  a /?.  fa.  gives  an  authority  to  the  sheriff  to  sell,  and 
to  bring  the  money  into  court ;  therefore,  when  he  sells  the  term 
to  a  stranger,  although  the  execution  be  reversed,  yet  the  de- 
fendant shall  not  be  restored  to  the  term,  but  to  the  monies^  be- 
cause the  stranger  comes  in  by  act  of  law.  (/)    But  the  sale  and 

(I)  Fleetwood's  case,  8  Rep.  171. .  (c)  Patten  o.  Purbeck,  8  Salk.  56S. 

(K)  Gilb.  Exec  35.  (d)  Lotrthal  v.  Tomkins,  8  Bq.  Abr. 

•'  (x)  Ibid.  3S.  381.  Taylor  t^.Cole,  8  T.R.  895.  See 

(^)  Dalt  Sher.  185.  Rogers  v.  Pitcher,  6  Taunt  SOS. 

(s)  I  Brownl.  88.    Hutt.  16.  (e)  Ramsbottom  e.  Buckbunt,  8 

*  («)   Fenny  d.  Masters  v*  Dnrrant,  M.  &  S.  567. 

1  B.  ft  A.  40.  (J)  Dy.  368.  a.  pi.  84.    Tamer  «• 

(»)  Denn  d.  Taylor  v.  Lord  Abipg-  Felgate,  The.  Raym.  78. 
don,  Dougl.  473. 
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AeKvery  of  the  lease  to  the  partj  himself  on  an  ele^t  is  no  sale 
by  force  of  the  writ  delivered  on  the  extent ;  and  therefore,  the 
jiidgpnient  being  reversed,  the  party  shall  be  restored  to  the  term 
itseir.(g) 

By  Stat.  21  Jac.  I.  c.  24.,  a  new  execution  may  be  awarded 
against  *  the  lands  of  hnn  that  •dies  in  execution.  And  by  the 
Irish  stat.  35  Geo.  til.  c.  SO.  a  person  who  has  charged  and 
detained  his  debtor  by  ca*  sa.  shall  have  the  same  execution 
against  his  lands  and  goods,  as  if  he  had  not  charged  or  detained 
him. 

S.  The  execution  for  the  king^s  debt,  whether  of  record,  or  not  of 
record,  is  a  writ  of  extent ;  which  is  either  immediate,  or  in  aid 
of  the  king's  debtor.  As  to  debts  of  record  due  to  the  crown,  they 
bind  the  lands  of  the  king*s  debtor  from  the  time  of  his  incurring 
the  debt ;  and  an  execution  may  be  taken  out  for  such  debt,  though 
an  elegit  may  have  been  issued  at  the  suit  of  a  subject.  (A)  They 
will  also  bind  the  lands  into  whatsoever  hands  they  come,  but  if 
the  lands  have  been  aliened  for  a  limited  time,  in  part  or  in  the. 
whole,  before  the  debt  contracted  to  the  crown,  the  king  can  only 
hold  subject  to  such  charges.  He  must,  therefore,  redeem  the  goods 
of  a  lessor  or  mortgagor,  if  they  have  been  aliened  before  the 
debt  was  contracted,  (i)    If  the  debt  is  a  simple  contract  debt,  it 

» 

must  be  recorded  before  the  extent  can  issue,  for  which  purpose 
a  commission  must  issue  out  of  the  exchequer,  and  the  inquisi* 
tion  when  returned  is  matter  of  record,  (k)  .♦.;.» 

If  lands  are  seized  in  execution  taken  out  for  th^'  crown,  the 
crown  shall  hold  the  lands  .against  the  conusee  of  a  former 
statute :  but  if  a  conusee  of  a  prior  statute  sue  out  execution, 
and  has  the  lands  delivered  to  him,  the  king  cannot  aflect  these 
lands  in  his  hands.  (/)  Where  the  king  and  the  subject  stand  in 
equal  degree,  the  king's  prerogative  must  prevail,  (m)  He 
acquires  an  immediate  property  by  seizure,  (n) 

Judgments  in  favour  of  thb  crown  bind  the  land  from  tbe6rst  day 

(g)    Goodyere  v.  Incc,  Cro.  Jac.  (1)  Hallos  case,  8  Leon.  240. 

946.  (m)  9  Rep.  189.  b. 

(*)  a  Eoil.  Abr.  156.    Gilb.  Exch.  (n)  Cro.  Car.   149.    Stringfellow*s 

91.  case,  Dy.  67.   West  Bxt  189.    Bal 

(0  Gilb.  Exch.  91.  see  8  Roll.  Abr.  157.  , 

(At)  West  Extedt  80.  ,    ^ 
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^Hkciiffrm  itt  whicb^tb^y  we  recorded  (19);  reeognimieesfrom  tim, 
c^tjtin.ec  tbo  liiiie  tbej  are  eatered  into,  (o)  Tbe  court,  bmm* 
fretf  rwiU  ant  grant  a  new  writ  of  extent^  of  tbe  date  of  a 
former  tested  several  years  before^  (eigbt  or  nine  in  tbe  case  (p), 
^ted  beloif),  on  tbe  ground  tbat  tbe  defendant  bas  been  since 
fbqndito  bave  been  further . indebted  to  tbe  crown;  and  to 
kaY^rbad.al  tbe  tine  of  issuing  4be  first  extent  property  not 
tbon  kaowa  to  belong  to  bim;  and  thougb  bis  goods  and  cbat- 
telsy  aehed  and  sold  under  tbat  writ,  produced  only  so  mucb  aa 
would  satisfy  a  very  small  part  of  the  crown*s  original  debt.  The 
foqrt|iQ  refusing  tbe  application,  said  that  the  granting  it  would 
be  attended,  with  v^y  miscbieTOosconsequences,  as  it  would  have 
tbe  .effect  of  bringing  before  a  jury  all  the  circumstances  relat* 
log  to  tbe  transfer  of  tbe  property  after  so  long  a  period,  to  the 
probable  prejudice  of  band  fide  purchasers.  On  application  being 
then  made  for  a  writ  of  the  present  date,  tbe  court  said,  that 
^Quld  be  granted  of  course  out  of  ^ourt  by  a  baron  :  for,  while 
Ibo  iMng!^  debt  remained  unsatisfied,  a  new  extent  might  atanjr 
time  be.  bad .  without  motion,  if  the  defendant  should  subse- 
quently have  acquired  new  property. 

<  By  tbaicenmoB  law^  alL.tbe^^oodjs  and  chatteU,  of  theliiog's 
debtor  niay  be  spld»  for  the  debt  due  to  the  king,  (q)  as  well  those 
in  possession  of  trustees,  as  those  in  his  own«  (r)  An  equity  of 
redemption  may  be  extended.  (9)  l^et  the  king  is  bound  in  all 
cases  by  an  actual  assignment  bond  fide  for  good  consideration 
ntide  before  the  extent,  because  tbe  property  is  thereby  actu-» 
ally  transferred.  (1)  So  after  the  delivery  of  a  fi.fa.  or  other  writ 
of  ttectttioO'  to  the  sheriff,  on  the  pert  of  a  subject,  although  the 
property  ia  not  altered,  yet  it  is  so  bound  that  the  prerogative 
ef  the  crown  cannot  attach,  (ti) 

In  a  late  case  (x)  it  was  held,  tbat  where  an  equitable  mort- 

(«)  GiH).  Kich.90.  2  Tidd.Pr.  1077.  (0  R.  v.  PUlcy,  Bunb.  208.    Awd- 

{0)  Gilb.  Exch.  88.  St  S3  Hen.  VIII.  ley  v.  Holscy,  W.  Jon.  202.    Thc'At- 

c.  39.    2  Tidd.  Pr.  1074.  torney-Geaeral  r.  Capell,  2  Skow.  480. 

(p)  The  King  v\  Harvey,  7  Price  (m)    lechmere  v.  Thoroughgood. 

Exch.  Rep.  288.  8  Mod.  236,    Uppoin  r.  Sumner,  S 

(f)  2  Roll.  Abr.  160.  pi.  8.    Mag.  Bl.  1294.     Com.    Dig.     DctU  0.  8. 

t:h.€.  18.                                            '  Sec4T.  R.  412. 

(r)  12  Rep.  2.  (*)  Casbcrd  v.  The  Attorney-Geao 

(f)  Park*  195«  rsl,  6  Price  Exch.  Ret>*  4&i» 


tmai  ilfebtor  to  tbe  ^own^  mi  tht  crowq  Aftsrward^aelsed  the  c^^ 
tete^  aqd  aoldit  Iincl0r  tbe  #tft)L  13  EUk.  4;.4.)  (wJwcb  ebableilA^ 
crown  to  nake  euch  sales,)  tbe  equitable  iqortgagee»:were  balitM 
tp  apviority^  ia  beji^  paid.ouit  of  tbe  proceeds  before  tbe-CFo^D. 
JBul.if.the  croif.a  bad  been  in  fioaaession.  of  the  legal  estate^  it  dees 
not  appear  tbat  tbe  crown  could  bare  been  conflideredsi  trusts  for 
tbe  tnortgagee.  '^  I  feU/'  Miid  Lord  C.  B.  Rickards,  ia  bis  judg; 
vMkty .  ^  tbe  embarrassment  wbicb  arose*  firoas  tbe  doetrine^  tbat 
Abe  crown,  generally  speaking,  cannot  be  considered  as  a.  jtrasteei 
IsaygbneraUy  speaking;  for  I  do-not  meaatosajr,  tkistitiiaao 
amiveraallyrand  i  jlo  not  know,  if  tbe  orown  bad  badhtfae  k^jAl 
^tate.bere, bow  I.sbduU  have  got  4t  cut  of  .Ihe  croitw'a  faandi 
ffbr  tbe: benefit  of  tbe.  person  who  would  hs^ve  hBeme^td  ifiie 
ikrust :  but  it  is  not  so  bere,  for 'the  crown  bad  no.estate.at  tlLj  It 
is  bbservable  tbat  in  (his  case  tbe  collector  jof  tbe  a8aes8cilllazjas.of 
'a;parish,  Iboogb  liable  to  an  immediate  extent,  was  b^ld  tio  betoaly 
a  simple  contract  debtor,  till  bis.  debt  riiould  be  put  onrecordc  by 
«!>  inquisition.  If  be  bad  been^a  debtor  to  i\ip  crown  of  record,  or 
^ne  df  tbe  persons  described:  ib  the  staL  l3.Sltz.^  c«!r|r.  i§*  1^,  as 
collectors  or  receivers  of  money  for  the  use  of  tbe  king^s  majesty^ 
there  is  no  doubt  that  whetbertbere  was  an  equitable  pr  fei  legal 
'aiortgage  on  the  lands,  it  would  no.t  bavieaffc^uted  tbeicnawn^ 
'With  respect  to  tbe  latter  point,  'the  Ijord  C«  Baron  said^  tbat  he 
^lidflot  see  one  word  in  the3ta|ute^  wbicb  applied  toihe.caee  ia 
4)ifteation,  The  collector  was  not  appeiate^.by  the  ^srown;  be 
.was  not  a  servant  of  the  crown  $  nor  did  .bo  give  any  security  to 
tbe  crown :  but  tbe  security  be  gave  was  4o  otjber  persons.  He 
received  d0  pay  from  the  crown,  and  be  wii3  oo  fortb.el'.  accoont^ 
able  to  tbe  crown,  than  as  every  person  is  subject  to  such  proces% 
who  has  quocunque  modo  money  of  the  crown  in  bi?  bSiOd^*  (^) 
•  In  the  same  case  the  Lord  C«  B.  also  observed,  that  bef(9tre  the 
case  of  the  Kin^  o.  Smith  (2)  there  was  considerable  doubt  ia 
Westminster  Hall,  whether  the  crown's  debtors  by  simple  contract, 
were  not  in  the  same  situation  as  debtors  of  record :  and  whether 
purchasers  of  estates  from  them  were  not  afifected  by  the  crown"! 

(jf)  See  also  stat  14  £Uz.  c.  7.  and         {%)  Sugd.  ipp.    to  hb  Treat,  on 
post,  p.  495.  Vendors  and  Purch.  p.  S4. 
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debt.  But  g^at  industry  and  research  were  used  in  that  case 
to  shew  that  the  doabt  arose  from  a  mistake  and  too  implicit 
frith  in'what  bad*  been  reported  to  have  been  said  by  an  attorney* 
general  in  former  times. 

As  to  the  king's  debts,  by  specialty,  not  of  record, .  the  remedy 
for  the  recovery  of  them  is  governed  by  the  stat.  Sd  Hen.  VIII. 
c«'39.,(<i)  by  which  all  obligations  and  specialties  made. to  the 
king' shall!  be' made  payable  J  mmediately  to  the  king,  his- heirs 
or  executors,  and  have  the  same  effect  as  statutes  staple  taken 
according  to  the  stat.  SS  Hen.  VIII.  c.  6.  This  statute  is  not 
confined  in  its  operations  to  bond  debts  only,  but  extends  to  all 
debts  and  executions  at  the  suit  of  the  king.  (6)  But  it  seems  to 
be  restrictive  of  the  old  prerogative ;  for  by  sect.  36.  it  is  pro* 
vided  that  the  king's  suit  shall  be  preferred  to  the  suit  of  the 
subject  only  where  it  is  taken  or  commenced,  or  any  process 
awarded  before  judgment  given  for  the  subject  :  therefore,  it  has 
been  held  that  a  judgment  and  execution,  before  any  suit  or 
process  commenced. by  the  king,  shall  be  preferred  to  the  extent 
of  the  king,  issuing  on  a  bond  debt,  bearing  date  before  the 
eubject's  judgment^  and  assigned  to  the  king  before  the  subject's 
execution,  (c) 

If  the  king  comes  to  a  bond  or  recognizance  of  bis  debtor,  by 
act  of  law,  or  act  of  the  party,  he  may  extend  the  whole  land  of 
the  obligor  or  conusor,  where  the  debtor  himself  would  have 
been  only  entitled  to  a  moiety,  {d)  Where,  however,  a  bond  is 
assigned  to  the  king,  the  inquisition  will  be  only  of  those  lands 
which  the  obligor  had  at  the  time  of  the  assignment,  and  not  of 
those  which  he  had  at  the  time  of  making  the  bond,  (e)  Now  by 
stat.  7  Jac.  I.  c.  15.,  it  is  provided  that  no  debts  shall  be 
assigned  to  the  king,  except  such  as  were  due  originally  to  the 
king's  debtor.  (/) 

If  a  bond  come  to  the  king,  in  which  the  heir  is  not  named,  the 
heir  shall  not  be  charged :  but  it  seems  that  he  shall  be  charged, 

(«)  Irish  stat  21  and  82  Geo.  III.  (if)  5  Rep.  56. «.    Sav.  133.     The 

c.  ^0.  King  t).  Death,  Cro.  Car.  613.  3  Leon. 

(b)  Sir  Thomas  CeciPs  case,  7  Rep.  240. 

18.  b.  (e)  7  Rep.  20. 

(e)  The  Attonif^y-General  v.  Andrew,  (/)  Fawn*s  case,  Cro.  Jac.  524.    R. 

Hard.  83.  v.  CUrke,  Banb.  i21. 
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if  the  bond  waB  made  originally  to  the  kiogf  witliDot  tbe  word 
^'  bQira ;"  (h)  for  it  is  said  in  maoy  books  that  on  the  death  of  the 
aBcestor^- debtor  to  the  crown^  bis  lands  are  not  assets: till  the 
king's  debt  is  discharged,  (t) 

AU  accountants  to  the  crown  are  debtors  to  the  crown  from 
the  time  they  become  liable  to  account :  so  the  sureties  i>f  an 
accountant  to  the  crown  are  also  debtors  to  the  crown  on  de- 
fault of  such  accountant,  (k)  So  the  executors  of  an  accountant 
Bxe  themselves  chargeable  in  account,  which  is  an  exception  to 
the  general  rule  of  the  law,  that  actions  of  account  do  not  lie 
against  executors.  (/)  If,  however,  the  sheriff  or  escheator  upo^ 
office  found  of  issues,  amerciaments,  or  mesne  profits,  due  to  the 
king  in  his  bailiwick,  by  reason  of  intrusions,  enters  into  his 
account  an  oneratur  ii»i,  (sciL  oneratur  nisi  sufficientem  habeai 
exonerationem^)  by  tbe  course  of  the  excheqqer,  the  persona 
amerced  cease  to  be  debtors  to  the  crown,  and  become  debtors 
to  the  sheriff,  the  sheriff  alone  becoming  responsible  to  the 
crown,  {m) 

By  the  stat.  13  Eliz.  c.  4.  s.  1.,  all  lands,  tenements,  profits, 
commodities,  and  hereditaments,  which  any  treasurer  or  receiver 
of  the  courts  of  exchequer,  &c.,  or  other  officers  therein  men* 
tipned,  then  had  or  at  any  time  thereafter  should  have,  within  the 
time,  whilst  he,  or  they,  or  any  of  them,  should  remain  accounts 
able,  should  for  the  payment  of  all  arrears  to  the  crown,  at  any 
time  thereafter  to  be  lawfully  adjudged,  (all  his  due  and  reason* 
able  petitions  being  allowed,)  be  liable  to  the  payment  thereof, 
and  be  put  and  had  in  execution,  for  the  payment  of  sucharrearfi^ 
in  as  beneficial  a  manner  as  if  they  had,  the.  day  they  became 
accountants,  stood  bound  by  writing  obligatory,  having  the  effect 
of  a  statute  of  the  staple  to  the  queen,  her  heirs  and  successors, 
for  the  payment  of  the  same  arrears. 

By  the  stat.  S7  Eliz.  c.  3.  s.  S«  it  is  enacted,  that  if  any  trea- 
surer, receiver,  collector,  farmer,  customer,  teller,  or  other  person 

(A)  88  Hen.  VIII.  c  89.  s.  50.  Rep.  OS.  b.  See  Madd.  Hist  Ezch. 
where  this  is  matter  of  positive  enact-      192.,  and  Magn.  Ch.  c.  10. 

ment.  (/}    Doddin^n^s  case,  Cro.  Bliz. 

(B)  YearT>ook.  43  Edw.  III.  9.  b.  545.  F.  N.  B.  1 17.  Co.  Litl.  90.  b. 
SI  Edw.  IV.  SI.  b.     Herbert*8  case,     n.  S,  S. 

8  Rep.  IS.  b.   II  Rep;  08.  (m)  Keilw.  187.    4  Inst.  I  IS. 

(k)  Tbe  Earl  of  Defon's  case,  1 1 
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•oeoostant  shall  be  found  in  arrears  and  sfaaH  not  witbin 
mx  nuMitbs»«xt«ft«r'  bw  aceoimt'finisbed  paj  wulb  arfiean,  the 
«rowa  raaj  sell  bis  lands,  aad  deliver  the  surplus  to  the  accfoont* 
ant:  but  this  act  does  not  extend  to  accountants  having  a  yearly 
mceipt,  Bor  to  any'  whose  receipt  does  not  exceed  SKHH* 
*  Tbis^-act  has  been  explained  bj  the  stat«  27  BiiSE.  e.  4.  tb 
^extend  to  eases  wherein  the  accountants  die,  and  16  eight  years 
after  against  their  heirs ;  provided  that  befbre  the  heir,  after  the 
^ath  of  his  ancestor,  shall  have  sold  the  land,  a  scire  /Mas  shall 
issue  against  bitn.  The  fourth  section  pfo^cts  sales  bf  the  heir 
bond  fide^  for  good  consideration,  before  the  awarding  any  seirt 
Jbcias;  the  fifth' section  enumerates  the  accountants  who  are  the 
object  of  the  act,  t»s.  tellers,  receivers,  treasurers,  custoniersi, 
eoterefs  of  the  household,  Ikrmers  of  imp'dst,  collectors,  bai- 
liffb,  victuallers, .  and  other  officers  of  receipts  and  accounta. 
MHiere  the  debt  shall  grow  due  in  the  Ducb]^  of  Lancaster^ 
then  after  the  death  of  the  accountant,  and  before  sale  of  his 
lands  by  the  heir,  the  following  process  is  to  be  awarded  : — J^ 
privy  seal,  in  the  nature  of  a  scire  jbeias :  and  if  the  heir  shall 
make  default  on  the  day  of  the  return  of  the  privy  seal,  then,  on 
affidavit  made  of  the  service  of  the  privy  seal,  an  attachment 
shall  be  awarded  and  published  in  some  market-town  where  the 
heir  shall  be  living,  on  a  market-day,  in  open  market,  twenty 
days  before  the  return  thereof;  and  if  the  heir  shall  not  obey  this 
process,  then  execution  is  to  issue.  By  the  seventh  section  of 
the  same  statute  no  sale  of  the  lands  of  the  heir  can  take  place 
during  his  minority  :  but  the  sale  may  be  at  all  times  within 
eight  years  after  his  full  age.  Neither  can  any  sale  take  place 
if  a  qkktus  est  or  discharge  has  b^en  entered  in  the  accountant's 
lifetime*  (I?) 

The  Stat.  25  Geo.  III. c. 35.  amends  the  two  last  statutes;  and 
provideJB,  that  the  court  of  exchequer  may  on  the  application  c^ 
the  attorney-general,  in  a  summary  way  by  motion,  order,  that  the 
estate  of  any  debtor  to  the  king,  and  of  the  heirs  and  assigns  of 
such  debtor,  in  land, '  Which  shall  be  extended  under  a  writ  of 
extent  or  diem  clausii  exiremuniy  or  a  sufficient  part  may  be  uAA 
in  such  manner  as  the  court  may  direct;  and  when  a  purchaser 

(s)  Stal.  18  Blis.  c  4.,  and  sUt  ST     Irish  sUt.  21  mad  8S  Geo.  III.  c.  V^ 
Elie.  c.  S.  are  tacorporated  in  the 
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fibalL  be-  fbond^  the  conveyance  shall  be  made  t6  him  by  the 
i;emembi:aiicer.af  the  court,  or  hia  deputy,  by  direction  of  the 
powrt^  bf  deed  of  bargain  and  sale  to  be  inrolled  in  the  same 
courts  fund  by  s.  £•,  it  shall  be  lawful  for  that  court  to  order  the 
production  and  delivery  of  title-deeds,  in  the  same  manner  as  if  a 
decree  had  been  made  for  the  sale  of  the  lands  of  a  crown  debtor, 
ilk  execution  x>f  a  trust  for  payment  of  debts  by.  the  crown  debtor 
himself*    . 

By  the  48  Geo*  III*  c.  58;,  (which  does  not  extend  to  Ireland,) 
bailhonds  taken  in  the  king's  suils  may  be  assigned  to  the  king, 
and  be  sued  on  as  on  bonds  originally  made  to  the  king. 

The  king  is  apt  bound  by  the  statute  of  frauds ;  therefore,  an 
extent  at  his  suit  hinds  from  the  teste  of  the  writ,  or  more  pro*- 
perly  the  fi^t  of  the  baron  on  which  it  issues,  (o)  So  ako,  the 
kiqg  is  not  aflfeeted  by  the  acts  relating  to  bankrupts ;  and  the 
goods  will  be  bound  from  the  teste,  notwithstanding  the  baid^- 
ruptcy  of  the  debtor,  (p)  Immediate  extents'  amiong  themselves 
t^ke  place  according  to  the  teste,  and  cannot  be  antedated :  but 
they  may  he  issued  either  in  term  of  in  vacation ;  because  they 
issue  from  the  equity  side  of  the  exchequer,   which  is  always 

opra.  C  j) 

An  extent  in  aid  is  a  writ  issued  at  the  instance  of  the  king's 
debtor  for  the  recovery  of  his  own  debt,  t.  f  •  of  a  debt  originally 
due  to  him :  but  this  being  of  an  inferior  nature  fs  postponed  to 
an  immediate  extent,  (r)  The  doctrioe,  however,  of  the  crown 
pr«|cess  having  priority  wh^e  it  bears  teste  on  a  day  subsequent 
io  a  subject's  execution  on  ^  JUti  fadasy  under  which  the  sheriff 
hasy  sensed,  and  before  sale  applies  to  extents  inlaid;  the  principle 
in  both  c^i^s.  being  that,  until  the  property  is  altered  by  sale  and 
deliViefjr,  the  crown  process  is  to  be  preferred.  (^) 

This  doctrine  as  to  immediate  extent^  rests  on  the  decision  of 
4he  case  of  The  Kiag  v.  Wells  and  AUnutt,  (f)  before  Lord  C.  B. 
Macdf^nald.   Upon  a  recent  occasion,  (ii)  it  was  attempted  to  shake 
tbfs  d^cisiipj^  upon  ap  interlocutory  motibn:  but  the  court  ad- 
hered to  the  decision,  although  they  admitted  that,  if  the  argu- 
es) R.  V.  Pavy;  Banb.  39.  6  Price  Exch.  R.  144. 
(|f>  Cre.  Car.  149,  461.  (<)  16  East.  2T8.  in  note: 
(4)  E;  V.  Maon,  8  Str.  749.                     (n)  The  King  v.  Sloper  and  AUsa, 
(r)  Parker  «81.                                    6  Price,  116. 
(•)  Eex  in  aid  of  Patterson  v.  Sloper, 


•  « 
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nentfl  brought  forward  against  it  bad  been  urged  in  support  of 
such  a  question  arising  on  the  record,  and  to  be  more  aoleninly 
decided,  they  would  have  required  further  time  to  form  a  mature 
opinion.  The  reporter  adds  that  this  case  (The  King  v.  Sloper 
and  Allen)  had  in  different  ways  come  very  often  before  the 
court.  There  had  been,  from  time  to  time,  much  discbssion  as  to 
the  fittest  mode  of  bringing  it  fully  under  the  consideration  of  the 
court,  that  the  question  might  receive  the  fullest  investigation  i 
but  certain  objections  have  always,  hitherto,  stood  in  the  way  of 
putting  the  matter  on  the  record.  In  the  same  note,  however,  it  is 
intimated  that  it  was  the  acknowledged  opinion  of  C.  B.  Thomp« 
son  and  the  court,  as  then  constituted,  that  the  decision  in  The 
Kingv.  AUnutt  could  not  be  shaken,  but  by  the  highest  authority ; 
since  which  the  point  has  been  raised  in  the  King  r.  Giles,  and 
decided  by  three  barons  against  Wood,  dissentient,  in  fiivour  of 
the  crown  ;  but  it  is  understood  that  the  point  will  be  carried  to  a 
higher  tribunal,  (v) 

By  the  stat.  57  Geo.  III.  c  1 17.  (regulating  the  issuing  of  ex- 
tents in  aid)  it  is  now  provided  that  they  cannot  be  sued  out  by 
simple  contract  debtors  to  the  crown,  or  by  bond-debtors  for  any 
particular  duties  payable  in  the  course  of  their  trades  or  calling^ ; 
nor  by  any  subdistributor  of  stamps;  nor  by  any  surety  for  a 
debtor  to  the  crown,  until  demand  has  been  made  on  such  surety; 
and  then  only  to  the  extent  of  such  demand.  But  the  statute 
does  not  extend  to  simple  contract  debts  of  collectors  of  the 
revenue,  where  one  or  more  of  them  is  bound  by  bond  or  spe- 
cialty of  record  in  the  exchequer  for  the  payment  of  the  same,  (s) 
So  also,  where  a  party  is  entitled  to  an  extent  in  aid,  he  may 
still  issue  it  for  a  simple  contract  debt,  the  statute  having  made 
no  distinction  with  respect  to  the  nature  of  the  debt  due  to  the 
crown  debtor. 

On  an  extent  in  chief  the  crown  may  seise  debts  due  to 
the  debtor  in  infinitum:  but,  on  an  extent  in  aid,  debts  can- 
not be  seized  beyond  the  third  degree.  In  reckoning  the  de- 
grees, however,  the  debt  due  to  the  debtor  of  the  crown  debtor 
is  the  firdt.(^) 

More  precision  is  required  in  an  extent  than  on  an  elegit,  in 
describing  the  land  extended ;  for  a  term  cannot  be  extended  for 

(»)  8  Price  293.  (y)  I  Price  95. 

(jr)  2Tidd.  1084. 
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the  king's  debt  withoat  shewing  in  the  inquisition  the  commence* 
ment  and  certainty  of  the  term ;  and  the  reason  is,  that  after  the 
king's  debt  is  satisfied,  the  party  shall  have  his  term  again  if  any 
remain;  and  upon  this  the  party  shall  have  the  writ  of  amoveat 
manum  against  the  king  or  any  other,  (z) 

On  the  return  day  of  the  writ  of  extent,  whether  in  chief 
or  ID  aid,  or  as  soon  after  as  the  writ  is  actually  returned,  a 
rule  or  order  is  entered  on  the  back  of  it  by  the  prosecutor's 
derk  in  court  that,  *^  if  no  one  shall  appear  and  claim  the  pro- 
perty of  the  goods,  &c.  mentioned  in  the  inquisition  on  or  before 
that  day  se'nnight,  a  writ  of  vendiiiom  exponas  shall  issue  to  sell 
the.same*  If  no  one  appear  apd  claim  the  property  within  the 
time  limited  by  the  rule,  the  venditioni  exponas  issues  to  the 
sheriff  eommaading  him  to  sell  the  goods  for  the  best  price  he  caa 
obtain.  If  the  produce  of  the  goods,  sold  under  the  extent,  be. 
not  sufficient,  the  court  will  make  an  order  for  sale  of  the  debtor's 
lands  under  the  stat.  25  Geo.  III.  c.  S5. 


The  writs  of  execution  which  have  been  mentioned  are  the 
most  usual :  but  mention  is  often  made  of  a  levari  faciasj  as  well 
in  the  superior  courts  as  the  inferior.  A  levari  facias  is  the  most 
ancient  process  of  the  law,  and  appears  in  the  books  by  several 
names.  In  mesne  process  it  is  called  an  attachment  of  goods  and 
distress  infinite :  but  in  executions  it  is  always  called  a  Ivoari. 
The  executions  of  the  common  law  were  originally  only  pains  or 
seizures  to  compel  obedience  to  the  process  of  the  court  In  pror 
cess  of  time  in  the  king's  courts  they  went  further ;  and  the  mo- 
dern fevart  in  the  superior  courts  authorizes  the  sheriff  to  sell 
as  well  as  seise  the  goods  and  lands  of  the  defendant.  In  inferior 
courts,  the  ancient  way  of  levying  as  a  pain  continues  to  this 
day,  except  where  by  special  custom  it  is  otherwise. 

A  levari  facias  may  be  either  for  the  king  or  the  subject.  It 
may  be  issued  at  common  law  for  levying  a  fine  or  debt  to.  the 
king,  (a)  This  writ  may  also  be  sued  out  of  the  Court  of  Exche- 
quer for  levying  penalties,  arrears  of  taxes,  or  the  issues  and 
profits  of  lands  returned  by  the  sheriff  on  a  special  capias  utlaga" 

(ft)  Palmer's  esse,  4  Bep.  74.  m.  («)  R.  e  Woolff,  SB.  &  A.  609.  R. 
B.  V.  Bawlini,  BuDb.  71.  a.  Webb,  S  Show.  1 6S. 
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tuniy  (b)  in  which  latter  ease  it  has  been  holden  that  the  cattle 
of  a  stranger,  levant  and  couchant,  may  be  taken  and  sold  under 
it.  (c)  So  if  lands  be  seised  under  an  extent,  process  of  letari 
facias  may  be  issued  to  levy  the  rents  half-yearly,  or  ofteoer  if 
required,  until  the  princrpal  debt  with  costs  and  damage*  are 
satisfied.  (<f) 

A  levari  facias  for  the  subject  is  either  tipon  a  recognisande,  or 
statute  merchant,  or  statute  staple,  or  statute  in  the  nature  of  «t&« 
tnte  staple.  Or  there  may  be  a  special  kvari  against  an  heir  on 
the  obligation  of  his  ancestor,  where  he  confesses  the  debt,  and  the 
particulars  of  the  assets  descended.  It  is  sometimes  called  a  special 
elegit  J  because  the  val  ue  of  the  lands  m  iist  be  determined  by  a jnry.(0 

A  recognicance  is  atn  obligation  of  record  taken  before  some 
court  of  record,  or  a  magistrate  duly  antbotpiBed.  A  recognizanee 
at  common  law  is  not  a  perfect  record  till  it  is  enrolled  in  some 
court  of  record :  but  since  enrolment  is  merely  for  safe  custody, 
recognizances  at  common  law  bound  lands  from  the  time  of  the 
caption.  (/)  Recognizances  by  statute  are  statutes  merchant  or 
staple,  or  are  in  the  nature  of  a  statute  staple  by  stat.  93  Hen. 
Yin.  c.  6.  A  statute  merchant  is  a  bond  of  record  acknowledged 
before  the  mayor  of  London,  or  chief  warden  of  som^  other  city 
or  town,  or  before  one  of  the  clerks  of  the  statute  merchant,  pur* 
suant  to  the  statute  of  Acton  Burrnel,(g)  enforced  and  amended 
by  stat.  13  Edw.  I.  st.  3.  De  Mercatoribus.  A  statute  staple  is  a 
similar  bond  acknowledged  before  the  mayor  of  the  staple  pursuant 
to  the  stat.  ST  Edw.  III.  st.  2.  c.  9.  A  recdgnizance  in  the  nature 
of  statute  staple  is  the  same  as  the  former,  only  acknowledged 
before  other  persons. 

The  stat.  37  Eliz.  c.  4.  s.  7.  (h)  requires  an  entry  of  the  whole 
tenor  and  contents  of  all  statutes,  merchant  and  staple,  within  sisc 
months  after  acknowledgment,  in  the  office  of  the  clerk  of  the 
recognizances,  (in  Ireland,  in  the  Court  of  Chancery)  ;  and  by 
sect,  d.,  if  it  is  not  delivered  to  the  clerk  or  his  deputy  within 
four  months  after  acknowledgment,  the  statute  is  void  against 
purchasers. 

(ft)  8  Tidd.  Pr.  1065.  See  po$u  (f)  8  Saunders.  7.  (5).  and  the  cases 

(c)  Briiton  o.  Cole,  1  Lord  Rajm.  there  cited  by  Sergeant  Williams. 

305.  (g)  11  Edw.  I. 

(lO  Gilb.  Ezch.  170.  (h)  Stat  10  Cha.  I.  seas.  9.  c  3. 
(e)  IMd.  81. 
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By  itatate  99  €ha.  U.  c.  &  6.  !&  <f)  the  dby  md  year  of  the 
enrolment  of  recognizances  are  required  to  be  set  down  on  the- 
maigin  of  the  roll;  And  no  recognizance  wiU  bind  lands  in  the 
hands  of  any  bona  JideipfknimMerj  and  for  Tahiable  consideration, 
but  from  the  time  of  thiB  enrolment  The  mode  of  enrolling 
the  reeognizmees  in  the  latfire  of  statutes  staple  is  regnlated  by 
Stat  8  Geo.  I.  c  25.  s.  1. 

The  executioQ  on  a  recognisance  at  common  law  was  a  levari 
Jbaiasy  in  the  ancient  form^  merefy  as  a  pain :  hot  iince  the  stat» 
Westminster  11.  (i)  it  seems  that  on  a  recognizance  at  common 
lawyfthe  plaintiff  may  proceed  eitber  by  leoari  facias  or  elegit.  (/) 

On  a  statute  n|erchant:tbe  first  proce^  was,  after  it  was  certi- 
fied into  chancery,  a  writ  ot  capias  si  Idicusy  if  the  ddendant  was  a 
layman ;  and  if  the  sheriff  returned  the  death  of  the  party,  or  nan 
est  inveniusy  then  a  writ  issued  to  extend  the  land  retarnable 
into  either  the  King's  Bench  or  Common  Pkas ;  and  the  sheriff 
might  flierei^on  deliver  the  lands  to  the  connsee  without  the 
delay  of  a  liberate,  (m)  tf  the  CMUSor  was  a  clerk,  the  sheriff  waa 
directed  to  levy  the  debt  of  ihls  moveable  goods  and  chattels,  (n) 

On  a  statute  atapl^  or  recogniisance  in  the  nature  of  a  statute 
staple,  if  the  conusor  cannot  be. found  within  the  staple,  nor  his 
goods  to  the  value  of  the  debt,  the  first  process,  after  the  certifi- 
cate under  seal  in  chancery,  is:a  toritJin. nature  of  an  extent  to. 
take  the  body,  lands,  and  goods.  This  writ  is  returnable  into 
chancery ;  and  the  same  sort  of  proi^eedings  are  had  under  it  for 
extending  the  lands  as  upon  an.  elegit.  sBut  the  sheriff,  after  the 
extent,  cannot  deliver  the  lands  to  the  conusee ;  but  must  seize 
them  into  the  king's  hands :  and,  in  order  to  get  possession,  the 
conusee  must  sue  a  liberate  out  of  chancery ;  and,  in  order  to 
obtain  actual  possession,  must  proceed  by  ejectment,  (o) 

By  Stat.  92  Hen.  VIII.  e.  5.(p)  if  parties,  claiming  under  ex-^ 
tents  and  writs  of  execution^  are  evicted  before  they  are  satisfied, 
they  may  have  scire  Jadas  out  of  the  same  court  against  the 
persons  against  whom  such  writs  or  extents  issued,  their  heirs, 
jexecntors,  or  assigns,  returnable  fiu'ty  daya  after  date ;  and  if  no 

(4  Irish    Stat  7   W.    III.  c.  19.         (ft)  8  Satind.  70.  b.  Wms. 
8.  17.  (o)  2Tidd.  Pr.  1116. 

(»)  SUt.  ISEdw.  I.  c  18.  (j)  Irish  sUt  lOCha.  I.  sess.  S.  c.  7. 

(0  2.  Tidd.  Pr.  1 1 15.  extended  by  5tat.  20  Geo.  III.  c.  31 . 

(m)  F.  N.  B.  100.  A. 
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cause  is  shewn^  new  write  may  issue  to  levy  the  residue  of  the  debt 
and  damages. 

By  statute  8  Geo.  I.  c.  25.  s.  4.,  (q)  it  is  enacted  that  if  it 
shall  appear,  before  or  after  the  filing  or  returning  of  any  UheraU^ 
that  sufficient  has  not  been  levied  to  satisfy  the  recognizance,  or 
that  any  omission  or  error  has  happened  in  suing  out,  executing, 
or  returning  any  of  the  said  writs,  or  any  process  thereon,  or  that 
any  lands  shall  be  evicted  from  any  person  who  shall  have  ex- 
tended the  same  by  virtue  of  such  process,  the  chancery  shall 
issue  re^xtente,  and  liberates  may  be  sued  thereon. 

By  statute  16  and  17  Cha.  II.  c.  5.,(r)  (made  perpetual  by 
Stat.  S2  and  83  Cha.  IL  c.  2.)}  it  is  provided  that  when  any 
judgment,  statute,  or  recognizance,  shall  be  extended,  the  same  shall 
not  be  avoided  by  occasion  that  any  part  of  the  land  extendible 
is  omitted  out  of  the  extent ;  saving  always  to  the  parties  ex- 
tended remedy  for  contribution  against  the  persons  whose  lands 
are  omitted.  By  sect.  3.  it  is  provided  that  the  act  shall  not  be 
construed  to  extend  to  give  any  extent  or  contribution  against  in- 
fant heirs,  in  respect  of  lands  descended,  fitrther  or  otherwise  than 
might  have  been  before  the  act.  And  sect.  4.  limits  the  opera- 
tion of  the  act  to  such  statutes  only  as  are  or  shall  be  for  the 
payment  of  money ;  and  to  such  extent  as  shall  be  within  twenty 
years  after  the  statute,  recognizance,  or  judgment  obtained. 

If  one  becomes  bail  in  an  action  of  debt  and  judgment  is  after- 
wards given  against  the  principal,  no  extent  can  be  of  the  lands  of 
the  bail  bona  fide  aliened  after  his  becoming  bail,  and  before  judg- 
ment against  the  principal ;  for  the  bail's  recognizance  is  not  in  a 
sum  certain,  but  only  that  if  judgment  be  given  against  the  defend- 
ant, and  he  does  not  pay  the  condemnation  or  render  his  body  to 
prison,  tunc  concedii  qUod  debiium^Sfc.  /  so  that,  unless  the  first 
part  happen,  it  is  no  recognizance.  It  is  otherwise  in  C.  B.  where 
*  the  recognizance  of  bail  is  always  in  a  sum  certain,  and  against 
them  consequently,  execution  may  be  had  of  all  lands  which  they 
bad  when  they  entered  into  the  recognizance,  {s) 

On  a  general  judgment  against  the  heir,  on  the  obligation  of 
bis  ancestor,  the  executioamay  be  general  also  against  the  defend* 

iq)  No  similar  Irish  statute.  86  Geo.  IIL  c  31.  s.  1.  Irish. 

(r)  Irish  sUt.  17  and  IS  Cha.  II.  c.         (•)   Baskerville    v.  Broekeii  Cro* 
II.,  rendered  more  effectual  by  sUt.     Jac.  449.    3  Danv.  317. 
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his  goods,  and  chattels,  or  a  moiety  of  his  lands  hyfierifadas 
or  elegit:  but,  where  the  judgment  is  special,  the  execution  is  so 
Kkewise,  by  a  writ  in  the  nature  of  an  extent  to  levy  the  debt  and 
damages  of  all  the  lands  descended.  And  it  seems  that  on  a  ge- 
neral judgment,  although  the  plaintiff  may  have  execution  by 
elegit  of  a  moiety  of  all  the  heir's  lands;  yet  he  may  also  at  his 
election  surmise  that  the  heir  has  certain  lands  by  descent,  and 
pray  execution  of  the  whole.  (0 

In  debt  against  the  heir  on  the  obligation  of  bis  ancestor  the 
obligee  might  at  the  common  law  extend  all  the  land  descended 
to  him ;  and  now,  since  the  statute  of  frauds,  this  will  extend  to 
estates  pur  autre  vte,  where  the  heir  takes  as  special  occupant. 
But  the  heir  in  such  cases  cannot  have  a  contribution  from  a  pur- 
chaser of  hjs  ancestor,  although  the  purchaser  should  come  to  the 
land  without  consideration.  And  yet  the  heir  is  charged  as  terre* 
tenant,  and  not  as  heir.  But  the  heir  at  common  law  shall  have 
contribution  against  the  heir  by  custom ;  for  they  are  in  equaUjure: 
and  the  heir  ex  parte  paierna  shall  have  contribution  from  the  heir 
ex  parte  matema.  (ti)  So  if  several  men  be  severally  seized  of 
land,  and  join  in  a  recognizance,  the  conusee  cannot  extend  the 
lands  of  any  one  of  the  conusors  separately,  because  they  are 
equal  in  degree ;  for,  although  the  land  of  the  conusor  may  be 
separately  charged  when  other  men  have  purchased  the  land,  yet 
that  is  because  the  conusor  is  not  equal  in  degree  with  the  pur* 
chaser.  If  the  conusor's  land  is  not  sufficient,  then  the  purchasers 
must  contribute  in  equal  degree.  In  the  same  case  it  was  said,  that 
when  one  purchaser  being  extended  alone  should  have  contribu- 
tion, it  was  not  intended  that  the  others  should  allow  or  give  him 
any  thing ;  but  that  the  party  so  charged  might  by  scire  facias^  or  as 
the  case  required  defeat  the  execution;  and  should  thereby  be  re- 
stored to  the  mesne  profits,  and  compel  the  conusee  to  sue  execution 
of  the  whole  land :  and  thus  the  land  of  every  terretenant  should  be 
extended,  (x)  But  this  is  now  altered  by  the  above  statute  16  aqd 
17  Cha.  IL  c.  5. 


By  outlawry  in  civil  actions  the  defendant  forfeits  all  his  goods 
and  chattels^  and  the  profits  of  his  land,  to  the  king ;  his  personal 

(i)«ridd.  his.  (s)  ibu. 

(m)  Herberri  com,  S  Rep.  12. 
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tihattols  ifluoedifltely,  aad  big  ckattels  red  md  die  profitobf  Ms- 
tend  when  found  by  inqnisilion  of  office,  wbicfa  a9  to  tbe  ebatleb 
real  and  the  land  teems  to  be  an  office  of  entitling*  (y)  By 
tfae  general  writ  of  capias  utlagatum  the  0be^iff  is  comaMiaded 
only  to  take  tbe  defendant ;  but  under  tlie  special  writ  he.  most 
impanel  a  jury^  and  make  inquisition  of  his  goods  and  chattels, 
includiDg  his  leasehold  and  freehold  land;  they  must  appraise 
the  goods,  and  extend  tb6  land.  After  inquisition  be  most  take 
possession  of  the  leasehold  lands  in  the  defendant's  own  occu- 
pation :  but  he  can  only  take  the  issues  and  profits  of  the  free- 
bold.  After  the  inquisition  is  returned,  and  the  record  is  per- 
fected in  the  court  out  of  which  tbe  capioM  issues,  a  transcript  is 
sent  into  tbe  Exchequer,  out  of  which  a  venditiofd  exponas  issues 
to  seU  the  goods  and  chattels,  and  to  levy  the  issues  and  pro- 
fits. If  the  outlawry  be  reversed,  the  property,  if  in  the  hiag'a 
bands,  shall  be  restored  by  amoveas  manum:  for  the  onUewry 
being  reversed,  k  is  as  if  diere  was  no  record,  and  the  in- 
terest of  the  crown  is  but  condMbnal.  The  sale,  however,  is 
good,  if  the  outlawry  be  good ;  and  the  property,  if  a  term  of 
years,  will  be  bound,  info  whatever  hands  it  comes,  («)  And 
the  same  law  is  of  outlawry  for  felony  or  treason,  (a) 

Where  (ft)  a  termor,  having  mortgaged  his  term,  beearae 
outlawed,  ai^d  the  term  was  sold  under  a  "venditiom  exponas, 
iSut  no  notice  was  given  to  the  mortgagee  who  was  not  in  pos- 
session, the  court  seemed  inclined  to  think  the  mortgagee  might 
plead  to  the  inquisition  ;  for  otherwise  he  should  be  without  re- 
medy ;  for  the  term  was  bound  by  the  inquisition,  and  seized  i^to 
the  king's  hand ;  and  the  validity  of  the  inquisition  could  not  be 
tried  in  an  ejectment,  since  the  king's  title  could  not  be  so  tried. 

lii  cases  of  outlawry  in  civil  actions  it  is  said  that  a  lease  for 
years  is  forfeited  without  seizure ;  and  therefore  if  it  be  sold 
before  seizure,  and  after  outlawry,  the  king  may  avoid  the  sale :  (r) 
but  the  sale  must  be  understood  to  be  before  office ;  for  the  king 
has  no  interest  in  a  chattel  real  till  office,  (d) 

(y)  S  Solk.  262.     Co.  Litt  128.         (x)  Ejre  v.  Woodfiae,  Cro.  £liz. 

Britton  v.  Cole,  12  Mod.  177.    The  278. 

Attorney  General  v.  Freemmn*  Hard  (a)  OgnePs  case,  Cro;  Eliz,  270: 

lOr.    Windsor  v.  Sewell,  Tho.  Baym.         (b)  R.  v.  Slant,  Bonb.  104. 
17.    But  ses  2  Salk.  469.  and  Bonb.         (e)  Anon.  12  Mod.  438. 
lOS.  (d)  Britton  v.  Cole,  12  Mod.  176. 
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k  «reritaftttt  flteolaCa  ftnftUtim  oC  att  thejmlandfimABd  mMo 
of  <he  i|>a|rty  ao  tittointad  W9A  oonvieted.  In  emeB  of  tewton  tmA 
estate  of  inheritance  is  forfeited  to  the  king,  and  in  theieaee<of 
fctony  it  f  WB  to  die  lovd  )>y  eqeh^t :  but  if  a  mm^  havllig  An  etftftte 
pur-00tt^M^  eenniit  ^aaeoa  or  felmyi  Ae  whole  n  .Jbafeiled  lo 
the^  eNiwa«<^)  So  also,  althoagh  the  lavd  haw  'by-chartei^  aU 
filolia'  g)aod0>  a  lease  for  life  shall  neveflhelass  he  Afffei^.to  daa 
Uig  apan  an  attainder  of  Afony^-CsX 

Whei'e  A-)  heing  possessed  of  a  terai  ht  eighty  yeam^  eeltlsd 
pai^'Of  tli9  premisesy  in  trust  for  hifaeelf  for  ilfir^  ^ilh  dhrerti  m* 
raalndevs  otrer ;  provided  4hat  if  Jie  Jiad  issuoy  the  Iff nala  sheuU 
cease,,  and  assigned  4he  residoe,  with'  a^wer  of  reMeation ;  it 
was  held  A/s  life  interest  only  was  forfeited  by  Us  eaamtittiBig 
IreasoBi.and  that  the  power  of  revocation  oreated  no  trast  in 
lavoor  of  the  king,  because  the  power  was  inseparable  lh>Bi  the 
person  having  it.  {a)  The  relation  in  the  tase  of  feifeitiire  of 
lands  is  to  4he  time  of  the  ofeace  committed^  although  an  ottea  of 
instruction  be  necessary  to  pot  thekiogin  possessioa:  but  with 
respect  to  goods  and  chattels,  in  which  must  be  included  leases 
for  years,  the  forfeiture  only  relates  to  ikm  eonvi<ttioti,  or  to 
the  time  of  awarding  the  eKigent«  But  then  the  very  issoiog 
of  the  writ  of  exigei^t  gives  the  Ung  the  forfeiture  from  >tiie 
time  of  issuing  the  exigent.  The*  king's  title  likewise  being  by 
the  exigent,  which  is  of  record,  cannot  be  done  away  withooi  a 
special  writ  of  error,  though  the  outlawry  be  reversed :  for  the 
exigent  being  of  record^  must  be  reversed  by  matter  of  aa  high  a 
*  nature.  (i> 


ti  I  ■ 


Judgment  creditors,  and  vendees  from  the  sheriff  under  thc( 
several  writs  of  execution  which  have  been  mentioned,  are  called 
involuntary  assignees;  because  the  judgment  or  other  process 
operate  against  the  will  of  the  tenant.  There  is  one  other 
species  of  assignment,  which  has  also  the  same  effect,  and  has 

..(f)  Bbc.  Law  Tiacts,   edit  1741.  IS  a. 

p.  ISd.  {h)  Co^liitt  is.  n%n.  %.    iartirfbrd 

m  Btoc.  Law.  Tr.  I4e.  Pleas  of  the  Ch)%ii   1^4.     ft  lUp. 

(a)  Smith  t>.  Wheeler,   1  »Ml.  eSi  Hi.  a.    cHalto'  Pk  CreWD,  Vol.  I. 

The  Duke  of  Norfolk's  case,  7  Rep.  360,  368. 
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indeed  been  odled  a  statutable  ezeevtioii;  mnA  thM  is  tbe  awgn- 
nent  of  a  bankrupt's  estate,  or  an  insolvent's  property  to  assignees 
fbr  the  benefit  of  creditors  under  the  several  acts  passed  for  that 
purpose. 

Tbe  trading  necessary  to  bring  a  person  within  the  operation 
of  the  bankrupt  laW8(c)  is  thus  described  by  the  stat.  21  Jac.  I. 
c.  19.  s.  9. :  every  person  tfiat  uses  the  trade  of  merchatodiEe  (by 
way  of  bargaining,  exchange,  bartering,  chevisanoe,  or  other- 
wise) (d)  in  gross  or  retail,  or  seeking  his  or  her  livelihood  by 
buying  and  selling,  (or  dealing  in  exchange,  Irish  statute,)  or  that 
shall  use  the  trade  or  profession  of  a  scrivener  (receiving  other 
men's  monies  or  estates  into  his  trust  and  custody)  (e)  (or  sales- 
master,  Irish  statute),  shall  be  liable  to  be'made  a  bankrupt.  The 
Stat.  5  Greo.  II.  Cr  dO.,  made  perpetual  by  the  stat.  37  GSeo.  III. 
c.  184.,  subjects  bankers,  brokers  and  ihctors,  to  the  bankrupt 
laws;  but  excepts  farmers,  graziers  and  drovers  as  8uch(/) 
(or  receiver  general  of  taxes,  Irish  statute).  A  pawnbroker  is  a 
broker  within  the  act ;  and,  although  he  has  ceased  to  take  goods 
in  pledge,  yet  if  he  sell  the  unredeemed  goods,  he  carries  on  the 
trade,  (g) 

One  single  act  of  buying  and  selling  will  not  make  a  man  a 
trader,  if  there  be  no  general  intent  to  get  a  livelihood  by  it :  (A) 
so  on  the  contrary,  if  there  be  such  general  intent,  the  extent  of 
the  trading  is  not  material,  (t)  It  is  unnecessary  to  mention  all 
the  obvious  instances  of  trading,  which  may  subject  a  man  to  the 
operation  of  these  laws:  but  it  may  be  useful  to  mention  those 
which  are  more  immediately  connected  with  the  contract  between 
landlord  and  tenant.  A  man  whether  a  termor  or  freeholder, 
who  sells  bricks  made  from  the  produce  of  his  land,  is  not  a  trader 
of  this  description :  but  he  is,  if  he  purchases  the  materials  of  his 
manufacture,  (k)    So  where  a  brickmafcer  took  the  earth  off  the 

(e)  See  staL  11  and  18  Geo.  III.  c.  8.  (h)  Holroyd  v.  Gwynne,  S  Taunt, 

Irish,  which  incorporates  all  the  pre-  176. 

ceding  English  statutes.  (0  PaUnan  o.  Taughan,  I  T.  R.  679. 

(if)  Not  in  the  stat  11  and  IS  Geo.  Bartholomew  v.  Sherwood,  1  T.  R. 

III.  c.  8.  578.  JBx  pmie  Moiile»  16  Yes.  60S. 

(e)  Not  in  tiie  Irish  statute.  Bx  p^rte  Magennis,  1  Rose,  B.  C.  84. 

(/)  Sects.  SO  and  40.  WEx  pmrte  Gailimore,   tf   Rose 

(jg)  RawUnson  v,  Pearsouy  5  B.  and  B.  C.  4S4. 
A.  1S4. 
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w«ite,  mad  made  bricks  and  sold  them,  payiog;  afterwards  a  eon- 
aideration  for  the  earth  so  taken,  he. was  heU  lo  be  within  the 
bankrupt  laws.  (Q    So  where  (m)  a  man  nwide  bricks  &r  sale  fipona 
clay  dog  upon  land,  which  be  held  for  a  term  of  years,  and  boyiag 
saad  and  fuel,  which  were  necessary  ingredients  to  convert  the 
clayinto  brick,bewa8  held  to  be  a  trader  within  the  bankrupt  Um§w 
The  distinction  laid  down  in  this  case  by  the  court  of  King's 
Bench,  who  reversed  the  decision  of  the  court  of  Common  Plsas^ 
was,  that  if  a  man  exercise  a  miwufiicture  upon  the  prodooe  of 
Us  own  land  as  a  necessary  or  usual'  mode  of  reaping  and  eiyoy* 
ing  that  produce^  and  bringing  it  advantageously  to  market,  he 
should  not  be  considered  a  trader,  though  he  bought  materiab  as 
ingredients,  as  in  the  case  of  a  farmer  who  makes  cheese,  though 
he  buy  runnet  and  salt ;  or  the  case  of  a  man  making  his  own 
apples  into  cider.    But  where  the  produce  of  the  land  is  merely 
the  raw  materials  of  a  manufiu^ture,  and  ^ised  as  such,  only  «s  the 
node  of  raising  the  produce  of  the  land,  and  is  an  insignificant 
article  compared  with  the  whole  expense  of  mannfiicture,  there  he 
is  in  truth  and  ought  to  be  considered  as  a  trader.   The  bankrupt 
in  the  principal  case  .took  the  brickground  with  a  view  to  carry 
on  the  trade  of  bridimaker  for  public  sale.    The  land  produced 
nothing ;  the  lease  was  merely  a  purchase  of  the  clay,  and  just 
the  same  as  if  be.had  bought  it  by  so  much  a  load :  he  had  nothing 
to  do  as  a  fiirmer ;  his  sole  object  was  making  bricks  for  sale,  and 
therefore  must  be  considered  a  trader.  .  With  respect  to  this 
case  it  is  but  proper  to  state,  that  the  judgment  of  Lord  .Lough* 
borough  in  the  Common  Pleas,  so  overruled  by  the  court  of 
King's  Bench,  has  always  been  considered  by  the  profession  as 
having  been  governed  by  sounder  principles  than  that  of  the 
court  of  King's  Bench.    The  question  was  afterwards  carried  to 
the  House  of  Lords,  (n)  who  adjudged  that  a  vemre  de  funo 
should  be  awarded  on  the  ground  that  the  verdict  was  insufficient 
to  give  judgment  upon.     Afterwards  it  was  agreed  that  this 
action  could  not  proceed ;  and  a  new  action  was  brought  which 
also  came  to  no  specific  termination,  because  it  appeared  that  the 
bankrupt  had  left  off  brickmaking  before  the  petitioning  creditors' 
debt  accrued.    Another  commission  was  afterwards  taken  out  by  a 

(tiEx  f&rie  Hsrriioo,  1  Bro.  Cb.        («)  1  Cooke  B. L. 51.    1  Bro.  P.C. 
€s.  17S.  545. 

(m)  Parker  s.  Wells,  I  T.  E.  34. 


5W 
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crtrtMir  '(W«W  i|#Ms  >i[iiitthig  bi^iblRiihkkig,  wUch  wss  iNribmiUnr 
i&J(o}  'tie  <fcrtto»yiieirt  e^ie  biyire?er  of  Suiton  t^.  Weefey,  (p>^ 
tf^'ftf  Hb  it  1^,  «{)flMVB  <d'«Iiiike  the  «iitin)rit^  ^  liie  lisdifioii. 
dPililalscMI:  df  King^sfittiefa;  wkere  a  deTiste  for  life  •fan  «Msle^ 
]Wi%  tf 'MkMi' wan  'briciggtwiiid,  marde  brioks  'Uidra  fiir  sale  gdoe* 
T^Htf^wifk  ^  wieW  td  pnyfit;  amd  be  <ara(8  rfedared  tot  ati«cter, 
AMgli  ba  pWlihittied  the  eoah>  lidd  0O«e  of  theimgd  isaed  Jn 
burring '%9Mie,  and  *lMid  occupied  tiie  ttriM  'gnraad  at  a  JMiiek- 
Mitafr ibrgeMtal  aaila  tofore  tbe  estate  tomie  to  Uai  liy  devise ; 
8ifd*flie  gvomd  tm  Vbi<5b>the  €0«int  decided  m»,4bttttt  was  bot  a 
w^ve  beaefittial  mode  of  enjoyiBg  his  own  aetata  by  carrying  th» 
eoil-tfr  tnftrttet  in  a  tnoMorated  state. 

'  A  mokot  of  atuai  tannot  be  a  bankrapti(9)  netlher  can  tbe 
kMee  «f  m  tmUaoAtteyAto  wot  In  tbe  ooala  and  asHs'  Amiu  ,  for  thia 
iewdy  bayiiig  and  aeHifig  an  iatenest  in  land :  (r)  bat  if  beaellv 
flie  Mala  from  tbe  mine  together  #ith  ^^thers  that  he  boys  at 
mttrket,  bobeeotaMe  a  trader  wkblntbolmnkropt  laws,  (s)    Ib  Ae 
etM  tottxparte  OalUttiore,  (0  the  lesae^  was  soppUed  with  ecab  of 
A  -paftiMlat  denOnmatiOD  and  'qnelitf  tt6t^  a  neighbonriog  mine^ 
wbidi4ti  its  ^theH  pi^eaHilt  atate  his  own  did  notafibrd'him.    And 
he-hisia'ted'lhat  when  his  own  mine  %ad  in  a  sttfte  to  produce  coal 
of 'the  species  borrowed,  the  agreeraent  waa  that  ^he  should  relata 
^oal  fbr  coal.   -Lerd  fSidon  said  fbat  it  was  a  question  4br  a 
jury  whether  this  wals  an  iwcideiital  oceasional  deating^or  whether 
H'ttiMire^ted  a  ptfrpose  of  trading  in 'the  artides -of  other  peraoaa. 
There "vi^re  many  cases,  beobst^rv^d^  in  whteh,  ottettdirtg  to^the 
dbcDritftfs  and  fyriaciples  laid  doimin  thetti,  it  would  <be  difficult 
to  support  the- present  conmi^iOH  upon  aneh  a  trading.    T$ke 
the  aiso  of  h'finrmer^fO  th^  West' of  Bngfand  whb  voufertB  'bis 
apples,  the  fruit  of  his  orchard,  iuto  cider;  and,  not  h^vrnf^ 
a  ^ffitieut  supply  from  his ^own  orchard,   makes  ^uptbo  de- 
ficieucy  de  anno  in  tinnum  by  purchasing  apples  of  his  netgb-' 
bours:  ithas'been  lield  that 'such  a  buying  woal4  not  make  bin» 
a 'bankrupt. 

'  The'ptoprietor  t^faquarrrdelivertngolr  cutting  stones  for  sale 
is  ^ot  tf  tiwder;  (t^)  neither  is  'the  lessee  of  a  farm  oa  which  is  a 


(o)  1  Cooke  B.  L.  53. 

(p)  T'Kast  448. 

(9)  lCookeB.L.46,60. 

(r)  Port  V.  Turton,  2  WUs.  169. 


(0  Seentpra^  8  Wik.  170. 
ItySupru, 

(u)  Ex  parte  Gardiaer,  1  fesb  aai 
B.4«.  ^ 
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iHiiekfhf  wbkh  he  ir^ks-as  a  li«iebiiriiei>K^>Bmlh»V  <Mm«»ifiiii 
keeper  (,^)  or  victualler,  (s)  who  sella  necessaries  and  liq^iiole  iii 
his  bouse,  or  in  snnaU  quantities  eat  of  the  boufe*  as  all  pobiitans 
do,  be  made  a  bankrupt. 

^  In  the  case  of  MiHs "o.  Hughtod, {a)  soon  after  the  passingof 
4be  Stat.  5  Geo.  II.  c.  90.  s.  40.  (b)  a  «  drover^'  was  held  te^  be 
one  vrbo  employed  himself  in  buying  and  selling  cattie.  Bntin 
Barthelomew  v*  Sherwood,  (c>  where  a  fermer  sought  his  Mwmg 
by  boying  and  selKng  hemes  eolkteraUy  to  his  buerness  as  fermer, 
he  was  adjudged  to  be  within  the  bankrupt  laws,  beeanse  this  wM 
held  not  to  be  within  any  of  the  denoasinalioiis  of  ftrmer^  grasier, 
or  drover.  If,  however,  a  fiimiev  pufcbasee  hay  fer  his  eallki, 
end  sells  part  of  it  again,  because  it  is  more  than  is  required 
fcr  tbehr  consuraptiort,  this  will  not  make  him  a  trader^  The 
Kne^f  distkietfoii  seeme  to  be  whethei^  the  extent  of  the  horse^ 
dealing  is  or  is  not  more  than  can  be  Mrly  ioeidentid  to  hie 
farming.  Therefore  a  fiirmer  who  occasionally  bought  bay, 
eovn^  horses,  and  pigs,  wMb  a  tiew  to  sell  again  for  profit,  which 
were  incident  to  the  oceopation  of  a  ftirmer,  was  held  not 
to  make  himself  thereby  a  tp&der  within  -the  bankrupt  laws<.(if) 
WJietber  he  is  a  licensed  borsedealep  or  not  is  not  nlate^ 
ria-l-.  (e) 

A  farmer  who  buys  potatoes,  and  sells  -fliem  with  others 
raised  npoe  his  own  land,  may  be  made  a  bankroptoa  si|ok-a 
trading.  (/) 

The  legislature  has  by  several  statutes^declared  what  are  acts 
of  bankruptcy,  the  nature  of  which  is^  more  fully  disoussed  in 
treatises  on  the  subject  of  bankroptcyt  it  may  however  be 
remarked,  that  as  the  motive  by  whwh  the  trader  is  aetueted 
in  eaeh  particular  case  is  the  chief  gaide  of  eonstraetien  aa  tp 
acts  of  bankruptcy,  all  assignments,  with  the  intentieB  to  de^ 
fraud  or  delay  creditors  from  their  just  debts,  are  in  themselves 
acts  4>f  banfcrupley,  as  well  as  aU  grants  and  eonvj^ramsaa  which 

(x)  Ex  parte  Ridge,  1  Yes.  and  B.         (ft)  See  nijwa. 
3S0.  {e)  Bolton  tr.  Sowerb J,  1 1  Bast.  874. 

(p)  Kewton  r.  IVigg,  3  Med.  9SS.  (d)  Stewart  v.  Ball,  IS  N.  R.  76. 

(x)  Saandersoa  v.  Rowls,  4  Bttrr.         (e)  JEx parte  Gibbs,  8  Rote  B.C.  38. 

8067.  Wright  V.  Bird,  1  Price  tO. 

(a)  Wllks,  568.  (/)  Mayor  v.  Archer,  I  Stnu  M3. 
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«re  void  or  Toidftble  ander  theitet  IS  Elis.c.4.,  ortbefltatST 
Bljs.c.7.(;) 

A  eommmioD  of  bonknipt  was  formerly  held  to  be  aa  action 
and  execution  in  the  first  instance :  (h)  but  a  commission  of  bank- 
ropt  is  not  nofr  treated  as  an  execution  at  law,  for  the  effects 
brought  in  are  under  the  administration  of  the  court  of  Chanceryi 
which  has  both  legal  and  equitable  jurisdiction  in  bankruptcy ; 
aad  the  distribution  accordingly  is  made  rateably  in  respect  of 
both  legal  and  equitable  chums,  (t)  A  commission,  however^  is 
more  extensive  in  its  nature  than  an  execution ;  fi>r  an  exacu* 
tion  only  passes  what  the  sheriff  seises ;  a  commission  divests  all 
the  rights  and  possibilities  of  the  bankrupt. 

It  is  no  objection  to  a  commission  of  bankruptcjs  that  it  was 
taken  out  for  the  purpose  of  defeating  an  execution;  for  such  a 
purpose  may  be  legally  and  honestly  entered  upon,  (k)  And  a 
commission  may  be  sealed  in  the  night  to  prevent  an  extent  for  a 
debt  due  to  the  crown.  (0 

The  commissioners  are  empowered,  by  different  statutes  on  this 
subject,  to  sell  and  convey  all  lands,  tenements,  and  heredita* 
flMOts,  which  the  bankrupt  is  entitled  to  at  the  time  of  the  bank- 
ruptcy, whether  freehold  or  copyhold,  in  fee  or  fee  tail  for  life  or 
for  years,  rents,  annuities,  reversions,  remainders,  or  any  fiitnre 
or  contingent  interest  in  land,  to  assignees  appointed  for  that 
purpose,  as  well  as  every  description  of  personal  property  to 
which  the  bankrupt  is  legally  or  equitably  entitled  at  the  time  of 
the  bankruptcy,  or  which  he  may  become  entitled  to  previous  to 
obtaining  his  certificate,  (m) 

If  a  bankrupt  be  seiaed  in  right  of  his  wife,  the  commissioners 
may  sell  his  interest  during  the  coverture  if  it  be  freehold 
property,  and  all  the  interest  in  leasehold ;  (»)  and  if  there  be  two 
joint-tenantB,  one  of  whom  becomes  bankrupt,  it  seems  this  is  a 

(^  9  Com.  Dl;^  C.  8.  (0  Csstell's  and  PoweH's  fiaakniplir 

(h)  Twin  V.  Msssey,  1  Alk.  67.  Sx  cy,  cited  in  Wjdown*6  case,  14  Yes. 

pmrU  Wilson,  ib.  1 53.  87. 

(i)  Ejf  parte  Elton,  S  Ves.  SS8.  Ex  (m)  Stat.  34  and  35  Hen.  VIII.  c  4. 

jMirfe  Storks,  3  Yes.  «nd  B.  105.  stat.  13  Eliz.  c.  7.  tUt  1  Jac.  L  c»  15. 

{k)  Ex  parte  Bowes,  11  Yes.  541.  stat.  Sl  Jat.  I.  c.  19.  and  stat.  6  Geo. 

Ex  pxrte  Arrowsmith,  14  Yes.  SOS.  XL  c«  SO. 

Ex  parte  Gardner,  1  Yes.  and  B.  45*  («)  ft  Com.  Dig.  D.  U. 
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disBoltttion  of  the  Jointure^  because  the  baakrapt'e  moiety  m 
bound  by  the  statatesj  and  the  commissioners  may  by  the  stat.  1 
Jae.  I,  €•  15.  proceed  against  the  bankrupt's  eltate,  if  he  dies^  in 
8uch  sort  as  if  he  were  living,  which  they  could  not  if  there  were 
any  survivorship,  (o)  But  where  freehold  lands  become  vested  in 
the  bankrupt  as  heir,  a  specialty  creditor  has  the  same  right  ta 
pursue  the  assets  under  the  bankruptcy,  or  their  specific  produce 
in  the  hands  of  the  assignees,  as  if  the  heir  had  not  become  m 
bankrupt,  (p)  So  if  lands  are  bargained  and  sold  for  valuable 
consideration  by  a  trader  before  bankruptcy,  the  commissionere 
cannot  convey  such  lands,  although  the  iarolment  is  not  perfected 
till  after  the  bankruptcy,  (q) 

It  may  be  here  observed  that  the  words  ^  at  the  time  of  bank- 
ruptcy" relate  to  the  act  of  bankruptcy  upon  which  the  com^ 
mission  issues;  and  therefore,  generally  speaking,  the  conveyance 
under  the  commission  will  pass  all  the  property  of  a  bankrupt, 
which  he  bad  at  the  time  he  committed  such  act  of  bankruptcy. 
So  also  every  disposition  of  the  property  of  a  bankrupt  in  con- 
templation of  bankruptcy,  to  prefer  a  particular  creditor,  is  fff8i»* 
*  dulent  and  void ;  but  by  stat.  Si  Jafe.  I.  c.  19.  no  purchaser  banm 
JUk  for  a  valuable  consideration  can  be  affected  even  by  a  previoua 
act  of  bankruptcy,  unless  the  commission  be  sued  out  within  five 
years  after  such  previous  act  of  bankruptcy,  (r)  Now  also  by 
the  stat.  46  Geo.  III.  c.  135.  all  conveyances  by,  and  all  contracts 
by  and  with  a  bankrupt,  bona  fide  made  and  entered  into  mofe 
than  two  calendar  months  before  the  date  of  the  commission,  are 
good  and  valid,  notwithstanding  any  prior  act  of  bankruptcy, 
provided  the  party  dealing  with  the  bankrupt  had  not  at  the  time 
any  notice  of  any  prior  act  of  bankruptcy,  or  that  the  bankrupt 
was  insolvent,  or  had  stopped  payment.  An  execution  biaving 
been  considered  not  within  this  last  statute,  («)  by  the  stat.  49  ^ 
Geo.  III.  c.  ISl.,  all  executions  and  attachments  against  the 
lands  and  tenements,  goods  and  chattels  of  the  bankrupt,  bona 
fide  executed  or  levied  more  than  two  months  before  the  date  and . 


(0)  1  Cooke  B.  L.  STS.Whitnu  B.  L.  (r)  Spencer  r.  Venacre,  1  Keb.  788. 

76.  Radford  v.  Bladworth,  1  Le?.  IS. 

(p)  Ex  parte  Morton,  5  Yes.  440.  (f)  Blaggo.PhiUips,  8  Campb.  N.P.C. 

(f )  Audley  t.  Habej,  W.  Jon.  SOS.  189. 
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imingai  tfi^ c^wfcnwp,  k plMcld  kit Iho  stiiwiiUiatioal M^mn^ 
Tejaiicei  and  cmtmit^  ai«  fay  the  stofe  46  GaoL.  Ill*  Tbe  efiwt 
of  tbese  itaf  utoa  dierd(>re=  may  \m  tkitt  stated  s  a  pqrobafer  bmn 
fUB^Moft  valuiMe  ciNuidevatioDy  and  without  notke  of  a-  pnov  act 
of  bmArii^y)  isf.protei^ted  by  theniy  if  his  eoatraot  m manfo  tvo 
iDoaAs  hAn  the  iMuiiif  of  the  eommisstoB;  and  a  porcbaser 
bona  fide  to  wlaeU^  opneMenttoa^  witbooft  aotica  of  a.- prior  oat 
of  hitthffiipibtgr,  it  protected^  evea  if  the  eostraet.  or  conwyante  ia 
nadomthii  tiv»  iMithaof  ih»  isauiog'ol  the  aoomdivvoB^  tf  that 
oomoiiMioAhaftBot  bean; imied  mlbiii  five  yoars  from  siidi  aot  ef 
bankraptoy4<D  A  pmehaflar  by  marriage  avtkfea  is  nithin:  the 
Btat.  SI  Jac.  so  as  to  defend  himself  in  .equity,  (ui  Ito  a  reoenit 
caae.(J7>  it  has  heea  held  that  the  issuiapof  a  eoanaissioin  is  not 
of  itsalf  a  aafficiant  notice^  aa  to  all  the  wtold,  of  a  prior  act  of 
hanhmpiiy^ 

.  The  sInL  Sil  Jaci  o»  ]  9.,  aa  has  been  obserred^  reqmras  that  the 
j^urghiaer  shoidd  be  without  notice  of  the  prior  act  of  baah- 
ruptoy^  huat  it  seems  that  the  notice  of  the  egcecntion  of  a  firan- 
dalent  deed,  although  such  fraudulent  deed  may  be  an  act  of 
baiiknnptc;,  is  not  .a  sjifficient  notice  of  the  act  of  bankruptcy, 
faaoaose  every  frauduleait  deed  is  not  an  act  of  bankruptcy,  bat 
oiilysuGhf  deeds  aa  are  intended  to  defeat  or  delay  creditors,  (y) 
A  commission  ispued,  althoogh  it  is  afterwards  superseded,  is 
suffieiept*  notice  of  an  atsi  of  bankruptcy  uoder  the  statutes  46  and 
49  GeokllL 

A  aahsequent  act  of  bankruptcy  will  not  defeat  the  interest 
,of  the  anaditars  acquired  under  a  prior  act ;  tberefpre  if  after  one 
act  of  bankruptcy  another  is  committed  by  an  outlawry,  and  the 
king  makes,  a  lease  of  the  profits  of  the  bankrupt's  lands,  the 
outlawry  and  lease  will,  not  pvqjudice  the  creditors  of  the  bank- 
rupt :  but  if  the  commission  be  sued  out  above  five  years  fVom  the 
first  act  of  bankruptcy,  the.  assignee  of  the  king*s  lease  is  a  pur- 
chaser within  the  Stat*  SI  Jac.  I.  c.  19.  (r) 

GDttntaof  eqsnty  do«ot  fevour  the  avoidanee  of  purchases  by 

(0  See    Radford   v.  Bludworth»  1         (x)  Sowerby  v.  nrooki,  4  B.  and  A. 
Lev.  IS.    Spencer  «•  YewLcnCf  1  Keb.      523. 
'7^2-  (jf)Read.v.  Ward,  if*tn^4i. 

(a)  Read  r.  Ward,  7  Yin.  Abr.  1 19.  («}  Rain  v.  Teap,  1  Salk.  10& 
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relation  to  the  act  of  bankruptcy:  therefore,  altboogh  the  coart 
will  compel  the  disclosure  of  the  consideration,  it  will  not 
compel  the  purchaser  to  shew  the  time,  for  fear  it  should  over- 
reach it,  and  be  within  the  time  after  an  act  of  bankruptcy  com- 
mitted, (a) 

B]r  the  Stat.  21  Jac«  t.  c.  19.  s.  d.  lands  of  which  an  extent  or 
execution  is  served,  and  executed  before  a  trader  becomes  bank« 
rupt,  cannot  be  conveyed  or  assigned  by  the  commissioners.  Nor 
can  lands  be  assigned  if  a  statute  be  extended  upon  them,  though 
the  liberate  was  not  raed  before  the  bankruptcy :  but  the  writ  and 
inquisition  must  be  returned.  The  teste  (6)  or  delivery  of  a 
JS.  Jh.  (c)  to  the  sheriff  will  not  create  a  lien :  but  seizure  (d) 
by  the  sheriff  on  a  Ji.  fa.  before  the  bankruptcy  is  a  valid  ser- 
vice and  execution  to  prevent  the  assignment  of  the  commis- 
sioners, (e) 

If  a  trader  merely  deposits  his  lease  as  a  security  before  bank- 
ruptcy, this  is  no  bar  to  a  conveyance,  because  no  legal  title  is 
thereby  transferred  to  the  creditor.  (/)  But  if  ^he  bankrupt 
purchase  a  lease,  and  part  of  the  purchase  money  is  not  paid,  nor 
delivery  of  the  possession  made  at  the  time  of  the  bankruptcy, 
the  vendor  has  a  lien  on  the  estate  for  the  sum.  (g)  So  on  a 
general  principle  every  vendor  has  a  lien  on  the  estate  of  his 
vendee  or  assignee  for  the  purchase  money,  and  may  obtain  an 
order  for  sale,  and  prove  the  difference  against  the  estate  of  the 
bankrupt  (A) 

The  possession  and  power  of  disposing  of  goods  and  personal 
chattels,  as  distinguished  from  chattels  real,  are  the  only  evidence 
of  ownership  to  which  persons  dealing  with  traders  look ;  there- 
fore the  Stat.  21  Jac.  I.  c.  19.  has  been  particularly  directed  to 
remedy  the  mischief  arising  from  a  trader's  holding  out  a  delusive 
responsibility  to  the  world ;  and  has  Consequently  made  '^  pos- 
aession*'  a  criterion  of  ownership,  so  as  to  subject  such  chattels  to 

(fl)  Anon.  Skinn.  149.  Lefr.  425. 

{h)  Bajley  v.  BuDniof;,  1  Lev.  ITS.  (/)  Doe  d.  Maalin  v.  Ro^,  S  Jbp. 

ie)  Pbill^  t».  Thomson^  3  Lev.  69.  N.  P.  C.  106. 

191.  8Diillcombt;.CroaB,lLd.Rajiii.  (^)  Cbapmaa  «.  Turner,    1  Yom. 

951.  S67.    Bowles  v,  Rogers,  1  Cook  B.  L. 

(i)  Cole  V.  BavieSy  1  Lord  Raym. .    12S.  Ex  parte  Hunter,  6  Yes.  94. 

794.  Sloper  v.  Fish,  8  Yes.  and  B.  146.  (h)  Grant  v.  Mills,  S  Yes.  and  B. 

(#)  Sec  in  re  Warren,  9  Scho.  and  307.  Es  parte  Gwynne,  12  Yea.  379. 
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• 

the  bafikrupt  laws.  Bot  with  respect  to  real  estates  poasessioa 
19  no  such  evidence  of  title,  as  may  induce  creditors  to  rely  opeo 
it :  for  they  may  be  mortgaged,  and  the  mortgagor  usually 
remains  in  possession,  (t)  Mortgages  of  laiid,  therefore^  will  not 
be  affected  by  this  statute*  The  same  privilege  of  exemption  is 
oxtended  to  utensils  of  trade  fixed  to  the  freehold. 

The  words  of  the  stat.  31  James  I.  c  19.  are: — ^^  And  Ibr 
that  it  often  falls  out  that  many  persons  before  they  become 
bankrupt  do  convey  their  goods  to  other  men  upon  good  oon- 
tiideration,  yet  still  do  keep  the  same  and  are  reputed  owners 
thereof  and  dispose  of  the  same  as  their  own,  be  it  enacted  that 
if  at  any  time  hereafter  any  person  or  persons  shall  become 
bankrupt,  and  at  such  time  as  they  shall  become  bankrupt 
shall,  by  the  consent  of  the  true  owner  and  proprietor,  have  in 
their  possession,  order,  and  disposition,  any  goods  or  chattels 
whereof  they  shall  be  reputed  owners,  and  take  upon  them 
ih6  sale^  alteration^  or  disporition  of  them  as  owners :  that  in 
every  such  case  the  said  commissioners,  or  the  greater  part  of 
them,  shall  have  power  to  sell  and  dispose  of  the  same  to 
and  for  the  benefit  of  the  creditors  which  shall  seek  relief  by 
the  said  commission  as  fully  as  any  other  part  of  the  bankrupt's 
estate."  , 

The  only  rase  almost  under  this  part  of  the  act  last  mentioned, 
which  bears  immediately  on  our  subject,  is  that  of  Horn  v.Baker.(i) 
A.,  B.,  and  C,  partners  and  distillers,  occupied  certain  premises 
leased  to  A.  and  another  person ;  and  they  used  in  common  in  the 
trade  the  stills,  vats,  and  utensils,  fqr  carrying  it  on  ;  the  property 
of  which  stills  and  utensils  afterwards  appeared  to  be  in  A. 
On  the  dissolution  of  the  partnership,  which  was  a  losing  concern, 
it  was  agreed  that  C.  and  another  person  (D.)  should  carry  on  the 
business  on  the  premises ;  and  by  deed  between  A.  and  the  two  last 
it  was  covenanted  and  agreed  that  A.  should  withdraw  firom  the 
business,  and  permit  C.  and  D.  to  use,  occupy,  and  enjoy  the 
diatill-house  and  premises,  paying  the  reserved  rent,  and  the 
several  stills,  vats,  and  utensils  of  trade  specified  in  the  schedule 
annexed,  in  consideration  of  an  annuity  to  be  paid  bj  C.  and  O. 

« 

(i)   Ejal  V.  Rolle,     1  Atk.  168.     7  T.  R.  888.    Lidgham  v.  Biffgs,  1  B. 
Gordon  v.  The  East  ladia  CoaBpany,     and  P.  88. 

(fc>  SEast.  815. 
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to  A.  and  hk  wife,  and  the  survivor  of  thenii  with  liberty  for  C.  and 
D.,  on  the  death  of  the  survivor  of  A.  and  his  wife,  to  purchase 
the  distill-house  and  premises  for  the  remainder  of  A/s  term,  and 
the  stills,  vats,  and  utensils  mentioned  in  the  schedule.  And  C« 
and  D;  covenaiUed  to  keep  the  stills  and  vats  in  repair,  and  to 
deliver  them  up  at  the  end  of  the  term,  if  not  porchaaed;  and  there, 
was  a  proviso  for  re-entry,  if  the  annuity  should  be  in  arrear 
for  more  than  two  months.  Under  this  deed  C.  and  D.  took 
possession,  and  made  payments  of  the  annuity,  which  afterwards 
fell  in  arrear  for  more  than  two  months :  but  A.'s  executrix  and 
widow  did  not  enter,  but  brought  an  action  for  the  arrears,  which 
was  stopped  by  the  bankruptcy  of  C.  and  D.,  who  continued  in 
possession  of  the  stills  and  vats,  and  other  utensils  in  the  schedule 
mentioned. '  In  this  case,  the  property  being  disputed  by  the  assig- 
nees of  the  bankrupts,  it  was  held;  I.  that  the  stills,  which  were 
fixed  to  the  freehold,  did  not  pass  to  the  assignees  as  goods  and 
chattds  under  the  statute.  S.  That  the  vats,  which  were  not  so 
fixed,  did  pass,  as  being  left  by  the  true  owner  in  the  possession, 
order,  and  disposition  of  the  bankrupts,  as  reputed  owners.  But, 
thirdly,  that  the  case  might  have  been  otherwise,  if  the  usage  of 
the  trade  had  been  to  let  out  utensils  to  traders,  as  that  might 
have  rebutted  the  presumption  of  ownership  arising  from  the 
possession,  order,  and  disposition  of  them. 

The  conveyance  of  the  bankrupt's  freehold  estate  must  be  by 
deed  indented  and  enrolled  in  one  of  the  courts  of  Westminster, 
and  must  be  executed  by  a  majority  of  the  commissioners :  but 
if  any  such  estates  come  to  the  bankrupt  between  the  issuing  of 
the  commission  and  the  confirmation  of  his  certificate,  there  must 
be  a  new  conveyance.  (/)  The  commissioners  are  said  to  have  no 
estate,  but  only  a  power  which  must  be  executed  by  the  means 
prescribed  by  the  statute;  or  otherwise  no  part  of  the  estate  can 
pass. (m)  Nothing  passes  before  enrolment;  neither  does  the 
deed,  which  is  usually  a  bargain  and  sale,  when  enrolled,  relate 
to  the  act  of  bankruptcy,  (i?)  Although  the  statutes  do  not  speci- 
fically mention  a  time  for  enrolment,  the  safer  way  is  to  enrol  the 
bargain  and  sale  within  six  months,  in  the  same  way  as  other 
bargains  and  sales.    There  is,  however,  room  for  a  distinction, 

(0  J?«  jiarte  Proudfoot,  1  Atk.  859.         (n)  Elliott  v.  Danby.  12  Mod.  S» 
(m)  Perry  v.  Bowes,  Tho.  Joo.  106.     Beooetl  o.  Qsadj,  Carth.  178. 
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since  the  commissioners  do  not  convey  any  interest,  but  merely 
execute  a  power. 

The  assignment  of  personal  property  need  not  be  efiroHed,  and 
it  vests  all  the  bankrupt's  present  and  forture  prbpeity,  betfreen 
the  assignment  and  the  confirmation  of  his  certificate,  in  his 
assignees ;  and  the  bankrupt  cannot  afterwards  re-cover,  release, 
or  discharge  the  same,  (o) 

The  general  assignment  of  a  bankrupt's  personal  estate  does 
not,  however,  vest  a  term  of  years  in  his  assignees,  unless  they 
do  some  act  to  manifest  their  assent  to  the  assignment  as  it 
regards  their  acceptance  of  the  estate  ;  and  the  same  observation 
applies  in  principle  to  the  bargain  and  sale  of  the  bankrupt's 
freehold  property.  The  bargain  and  sale  of  the  freehold  property 
and  the  assignment  of  the  personal  is  the  e^cecution  of  a -statutable 
power  by  the  commissioners  given  to  them  for  ft  particular  pur- 
pose, m.  the  payment  of  the  debts  of  the  bankrupt.  Nothing 
passes  from  them ;  for  nothing  was  previously  vested  in  them : 
whatever  passes,  passes  by  force  of  the  statute^  and  for  the  pur- 
pose of  effecting  the  object  of  the  statute.  The  acceptance  there- 
fore of  any  estate  which  might  be  a  charge  on  the  creditors  could 
not  be  within  the  scope  of  the  trust  or  duty  of  the  assignees ;  and 
in  this  respect  such  property,  whether  leasehold  for  years  or  for 
lives,  differs  from  the  debts  of  the  bankrupt  or  his  unincumbered 
estate  and  effects. 

The  assignees  must  elect  to  take  peremptorily,  (p)    No  formal 

« 

election  is  necessary :  but  it  may  be  presumed  from  their  acts  tn 
pais,  (q)  Entry  and  occupation  generally,  without  protesting  in  the 
first  instance  that  they  do  not  take  possession  as  assignees  of  the 
lease,  seems  to  be  sufiicient  to  bind  them,  although  the  bankrupt's 
effects  remain  on  the  premises,  aAd  they  deliver  up  the  key  after  the 
effects  are  sold,  (r)  So  any  other  voluAtary  act,  such  as  payment 
of  rent,  will  be  evidence  of  tenancy;  and  if  the  tenancy  is  put  in 
issue  in  an  action  of  replevin  between  the  assignees  and  the  bailiff  of 
the  lessor,  and  the  jury  find  that  the  assignees  are  tenants,  this 
verdict  will  be  conclusive  evidence  between  the  landlord  and 

(o)  Ex  parte  Proudfoot,  1  Atk.  252.         ( ji)  HanBon  v,  Stevenson,  i  B.  &  A. 
Evans  v.  Mann,  Cowp.  569.   Ashley     303. 

V,  KeU,  2  Stra.   1207.     Kitchen  ©.         (q)  Thomas  v.  Ketteridge,  7  Taunt 
Bartsch,  7  East  53.  206. 

(r)  Hanson  v,  Stevenson,  fiiprff. 
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asngDees  on  an  action  for  rent.  So  dealini;  with  the  properly 
as  owners  by  selling  it  will  bind  them ;  (0  alibough  merely 
advertising  it^  without  stating  that  they' are  in  possession,  will  not 
Iiave  that  effeet. (u)'  So  where  assignees  found  a  purchaser,  and 
reeeiied  a  deposit,  although  the  contract  was  afteirwards  aban- 
doned, without  the  assignees,  however,  shewing  why  they  did  qoteo-^ 
tone  it,GibbSyC.J.thought  under  thecircumstances,  the  assignees 
were  bound,  (j?)  But  where  the  assignees  allowed  the  bankrupt' a 
tBddti  to  remain  on  the  premises  nearly  twelve .  months  after  the 
bankruptcy,  and  for  the  purpose  of  preventing  a  dbtress  paid  the 
rent  due,  intimating  at  the.  same.  time. to  the  landlord,  that  they 
did  not  intend  to  take  the  lease  unless  it  could  be  advantageously 
disposed  of  $  and  soon  after  the  effects  were  sold  and  removed 
the  lease  was  piit  up  to  sale  by  order  of  the  jassignees,  but  there 
were  no  bidders  for  it;,  although  the  aps^nees  omitted  to  return 
the  key  for  four  months,  (which^  however,  wes  aet  demanded;)  it 
was  held  they  were  not  bound  as  assignees  of  the  lease,  (y) 

Where  ttie  assignees,  being,  chosen  on  the  eig)ith  of  the  month, 
permitted  the cowsof  the. bankrupt  to  remain;  on  the  premises 
Cwhich  were  pasture  ground)  till.  the.  tenth,  and  ordered  them  to 
be  milked  there;  Lord-EUenborongh,  G.J.  held  that  the  assignees 
thereby  became  tenants ;  and,  consequently,  that  the  cows  were 
liable  to  distress  (%)  for  rent  accrued  subsequent  to  such  accept* 
ance. 

A  release  to  the  undertenant  of  all  liability  during  the  residue 
af  his  term  for  pent,,  or  in  respect  of  covenants  reserved  or  con- 
tained in  the  underlease  by  the  assignees,  has  been  held  to  be  no 
acoeptanee  of  the  original  lease,  (a)  In  all  cases  of  implied  accept- 
ancO)  it  must  be  recollected  that  the  acts  firom  which  the  accept- 
ance 18  implied  are  merely  evidence  of  acceptance.  In  that  light 
the  release  in  question  might  be  evidence  of  acceptance :  but  it 
appeaie  in  this  case  that,,  shortly  after  the  release  in  question, 
(84thrJnne,  1817,>the  assignees  received  a  notice  (4th  July)  from 

(t)  Hancock  v.  Welsh,  1  Stark.  N.  N.  P.  C.  890. 

P.  C.  847.  /  (^>  Wheeler  v.  Bramah^  3  Caropb. 

(I)  Page  V.  Oodden,  8  Stark.  N.  P.  C.  N.  P.  C.  S40. 

310»  (s)   Welsh   V.    Myers,    4  Camph. 

(a)  Tarnev  v«  RichardaoD,  7  Bast.  N.  P.  C.  S68.    R.  v.  Stoke,  2  T.  R. 

335.  ,451 .    R.  V.  Bampton,  4  T.  R.  348. 

(s)  Hastifigs  V.  Wilsoot    1  Belt.  (a)  Hill  v.  Dobie,  8  Taunt  385. 
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the  plaiDtiff  to  elect  whether  they  would  accept  the  lease ;  npon 
which  they  immediately  wrote  to  the  plaiDtiflT,  positively  reftttiog 
to  accept  it.  Upon  any  other  principle  the  case  seems  to  be 
questionable ;  for  the  release  could  only  be  valid  upon  the  sup- 
position of  their  having  accepted  the  interest  out  of  which  the 
underlease  was  derived. 

If  the  assignees  occupy  after  having  suspended  their  election  in 
equity,  they  will  be  liable  to  pay  rent  as  long  as  they  retain  pos- 
ee88ion.(a)  And  if  they  elect  to  take  the  lease,  they  cannot 
afterwards  renounce,  because  it  turns  out  a  bad  bargain,  (b) 

Before  the  stat.  49  Geo.  III.  c.  ISl.  a  lessor  could  not  compel 
the  assignees  to  make  their  election:  another  inconvenience,  like- 
wise was,  that  where  they  accepted  the  lease  the  bankrupt, 
although  deprived  of  all  his  property,  remained  liable  to  all  the 
obligations  of  the  contract.  In  Wadham  v.  Marlow,  (e)  indeed,  a 
plea  of  bankruptcy  before  that  statute  was  held  to  be  a  bar  in 
debt  for  rent :  but  that  decision  depended  more  on  the  form  of 
action,  than  upon  any  general  principle.  An  action  of  covenant, 
however,  might  have  been  brought  in  all  cases  for  non-payment 
of  rent  accrued  after  his  bankruptcy,  notwithstanding  his  oer^ 
tificate;((0  and  assumpsit  lay  on  parol  holdings  on  the  same 
principle :  (e)  for  in  Mills  v.  Auriol  (/)  it  was  held  that  a  bank- 
rupt lessee,  though  out  of  possession,  was  liable  on  his  covenant 
to  pay  rent ;  and  there  is  no  distinction  in  this  respect,  in  pria« 
eiple,  between  an  action  of  covenant  and  assumpsit  on  a  parol 
lease,  (g) 

The  Stat.  49  Geo.  III.  c.  121.  has  provided  that  where  assignees 
accept  the  lease,  the  bankrupt  shall  not  be  liable  for  rent  accrued 
after  such  acceptance,  or  for  any  breach  of  covenant ;  and  if  the 
assignees,  on  application,  decline  to  make  their  election  im- 
mediately, the  lessor,  his  heirs  or  assigns,  may  apply,  by  petition, 
to  the  Lord-Chancellor.  If  the  assignees  refuse  to  accept  the 
lease,  and  deliver  the  indenture  or  other  writing  to  the  lessoir, 
such  a  delivery  on  their  part  is  a  determination  of  the  lease  by 

(d)  Ex  parte  Manndrelly  8  Madd.  trello.  Graham,  Barnes  69. 
Ch.  Ca.  3 1 5.  (4  Mills  v.  Auriol,  4  T.  R.  94. 

if)  Tamer  r.  Richardson,  7  East         («)  Booto.  WiIsod,  8  East  314. 
J8S5.  (/)  1  H.B1.4S9.  afllrmedinK.a 

ie)  i  fl.  Bl.  437. :  bat  more  fully  4  T.  R.  94. 

reported  in  8  East  a.  c.  p.  314.    Can*  .  {g)  Boot  v.  WilsoDy  8  Bast  mprs. 
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Tirtne  of  the  sane  statute,  (h)    In  ex  parte  Seott  (t)  the  Lord 
Chancellor  gave  the  asBignees  ten  days  to  make  their  election. 

An  order  may  be  made  under  the  stat.  49  Geo.  III.  on  the 
petition  of  the  landlord  to  deliver  up  possession^  and  to  execute  a 
surrender  of  the  bankrupt's  benefit  in  the  lease,  although  it  has 
been  deposited  in  the  hands  of  a  third  person  as  a  security :  but 
the  assignees  cannot  be  ordered  to  deliver  up  the  indenture  of 
lease,  because  they  have  no  power  over  it.  (j) 

In  ex  parte  Quantock  (£)  the  Vice-Chancellor  was  of  opinion 
that  this  statute  did  not  empower  the  Lord  Chancellor  to  deter- 
mine whether  the  assignees  had  made  their  election.  The  coun- 
sel for  the  assignees  being  called  upon  rejected  the  lease ;  and,  on 
affidavits  being  read,  shewing  that  the  assignees  had  mismanaged 
die  fiirm,  since  they  had  been  in  possession,  an  issue  was  directed 
of  quantum  damnificaius. 

Where  the  bankrupt  was  tenant  for  years,  and  the  landlord, 
being  also  assignee  under  the  commission,  without  having  deter- 
mined the  tenancy  by  a  notice  to  quit,  got  the  wife  of  the  bank' 
rupt  to  leave  the  house,  and  let  it  to  a  new  yearly  tenant ;  it  wdh 
held  that  he  was  not  entitled  to  retain  the  rent  reserved  on  sue!) 
new  letting ;  but  that  it  should  be  carried  to  the  credit  of  thu 
bankrupt's  estate.  (0  So  if  an  assignee  purchase  the  estate  of  a 
bankrupt,  without  the  consent  of  the  creditors^  he  will  be  respon- 
sible for  the  profit  or  loss  to  the  estate,  (m) 

An  action  of  trespass  by  clausum  /regit  is  maintainable  by«  a 
tenant  from  year  to  year,  who  has  beeome  b«nkrupt  after  tlK> 
trespass,,  and  liefore  the  commencement  of  the  suit ;  and  the  rigla 
does  not  pass  by  the  assignment  to  his  assignees  unless  they  inter* 
fere ;  since  the  bankrupt  may  sue  as  a  trustee  for,  and  has  a  good 
title  against  all  but  them,  (n) 

If  a  surety  enter  into  a  bond  with  a  principal,  conditionetl  for 
the  performance  of  covenants,  contained  in  an  agreement  for  u 
lease,  such  surety  is  still  liable ;  although  the  principal  becomii 

(k)  Ex  parte  Nixon,  1  Rose,  B.  C.  (k)  1  Back.  B.  C.  ISO. 

445.    E*  ptnie  MaundreU,  8  Madd.  (I)  Ex  parte  Wrij^ht,  8  Rose  B.  C. 

C.  C.  315.    Ex  parte  WhittiDgton.  1  844. 

Back.  B.  C.  S7.  («i)  Ex  parte  Lowii,  1  Glyn  and 

(0  1  Rose,  B.  C.  446.  n.  Jameson,  60. 

(J)  Ex  parte  Clttnes,!  Madd.  Ch.  Ca.  (»)  CUrk  Vf  Cf  {vert*  8  B,  Moor.  9Q 
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bankmpt,  and  be  diecharged  andf r  the  49Ui  Geo.  III.  c;  121* 

The  takipg  the  benefit  of  an  aet  for  the  relief  of  imolfent 
debtors,  id  consequence  of  which  the  property  of  the  insolvent 
becomes  vested  in  his  assignee,  has  sometimes   been  -called  a 
Toinntary  assignment,  because  the  law  is  not  compuhMry  on  the 
debtor  to  execute  the  assignment,  as  in  the  case  of  the  statutea 
aflfecting  bankrupts.    The  act  of  the  Ist  of  the  present  Icing,  e» 
109.  (p)  (which  relates  to  England  only),  proTides  that  prisoners 
in  custody  for  debt  may  apply  by  petition  to  the  court  of  insol* 
yent  debtors,  constituted  and  erected  by  that  act,  in  a  summary 
way  for  a  discharge ;  and,  upon  filing  their  petition,  they  shall  at 
the  time  of  subscribing  such  petition  duly  execute  a  conveyance 
and  assignment  in  such  manner  and  form  as  the  court  shall  direct 
of  all  the  estate,  right,  title,  interest,  and  trust,  of  such  prisoner, 
in  and  to  all  the  real  and  personal  estate  and  efiects  of  such  prt- 
■oners,  except  wearing  apparel  and  other  necessaries,  not  exceed- 
ing the  value  of  SO/, ;  so  as  to  vest  all  such  real  and  personal 
estate  and  efiects  in  the  provisional  assignee  of  the  said  court  y 
subject  to  a  proviso,  that  in  case  such  prisoner  shall  not  obtain  his 
discharge  by  virtue  of  the  said  act,  such  conveyance  and  assign- 
ment shall  from  and  after  the  dismission  of  the  petition  of  such 
prisoner,  praying  for  his  discharge,  be  null  and  void  to  all  intents 
and  purpose.    By  the  seventh  section  of  the  same  act  it  is  pro- 
vided that,  when  the  court  shall  adjudge  any  prisoner  to  be  entitled 
to  his  discharge,  it  shall  appoint  a  proper  person  or  persons  to  be 
assignee  or  assign^ees  of  the  insolvent  for  the  purposes  of  the  act ; 
and  when  such  assignee  or  assignees  shall  have  signified  to  the 
said  court  their  acceptance  of  the  said  appointment,  every  such 
insolvent's  estate,  efiects,  rights,  and  powers,  vested  in  such  pro- 
visional assignee  as  aforesaid,  shall  immediately  be  assigned  by 
such  provisional  assignee  to  such  assignee  or  assignees  appointed 
by  the  court,  as  lastly  before  mentioned,  in  trust  for  the  benefit  of 
such  last  mentioned  assignee  or  assignees,  and  the  rest  of  the 
creditors  of  every  such  insolvent.  (;) 

A  man  will  be  liable  to  express  covenants  after  his  discharge 
under  an  insolvent  act,  unless  there  is  a  clause  therein  to  save 

(9)  iDglis  V,  Macdougal,  1  B.  Moor.     Fige  v.  Boasel,  S  M.  &  S.  661. 
19S.    Welsh  V.  Welsh,  4  H.  &  S.  333.         (p)  Sect  4. 
Martin  v.  Brecknell,  t  M  &  S.  39.         (9)  Irbhscty  1  and  S  Qeo.  I7«  c.  SS. 
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biai  fihom  f olum  ipHyment ;  and  the  last  mentioned  act  appears  to 
contain  no  soch cknse. (r) .    •:    -  '         i  :•»    -  .wj. 

By  the  11th section  of  the  etat.  56^  Oeo..Iliiie.  60.  Jtis  pro- 
vided that  no  assignee  of  any  bailfcriipiM'any  insolironA  debtor'a 
estate,  nor  aliy  assignee  undei^  any  b^l  of  sak^  nor  any  .pnschaser 
of  the  goods,  d»ttsls,.  stook,  or  crop<  of  any  person  or^persons  en- 
gaged in.  htisbttdiy  oil  any  lands  let  tb&tai  BhaU  Ifke^fUse,  or 
dispose  of  any  hiky,  straw,  grassor  gras8es,.t»rmps,i  or  other  roots, 
or  any  other  produce  of  such  labds;  or  any  maninn^  compost, 
ashes,  seaweed  ol*  other  dressings  intended  for  anch'^lands,  and 
being  thereon  in  ^any  other  manner  and  for  any  other  purpose  than 
the  tenant  could  have  done.       -    r;/    ^^  <'  ^  > 

By  the  stat  47  Geo.  III.  stat.  8^  c.  4..e8lates  of  traders,  within 
the  meaning  of  the  laws  relating^  t^^  banbropts^  ate  liable  to  their 
debts  in  the  hand]B  of  their  heirs  or  devisees,  as  well  debts  by  spe*- 
cialty  as  by  sonple  contract:  bat  it  is  provided  that,  in  the  admi- 
nistratiit^n  of  the  assets  in  equity,  the  specialty  creditors- are  to  be 
preferred.  By  sect  2.  it  is  provided  that  this  act  shall  not  repeal 
the  bankers' a^t  in  Ireland,  (SS  Gw^  U.  c.  14v  Irish)*  But  the 
act  has  been  held  not  to  apply  to  a  case  where  the  deceased  had  left 
off  trade  two  years  before  his  death,  (s) 


The  next  species  of  assignmentswhich  may  be  mentioned  are 
those  which  take  effect  by  mere  operation  of  law  on  some  collateral 
event,  such  as  marrisge  or  death,  which  alters  the  relation  of  the 
parties. 

Estates  pur  outer  Tt>,  the  property  of  ^feme  sole^  behig  freehold 
interests, are  not  a  gift  inlaw  to  the  huriiiand  by  marriage.  He 
has,  however,  an  interest  during  the  coverture  in  right  of  the 
wife,  which  is  extendible  for  his  debt,  and  may  be  forfeited  on  his 
outlawry.  But  all  terms  for  years,  which  a  feme  'Covert  is  entitled 
to  in  her  own  right,  are  by  marriage  an  absolute  gift  to  the  hu8« 
band;  not  indeed  without  the  possibility  of  reverting  to  the  wife : 
but  the  husband  may  by  deed  dispose  of  them  during  his  life. 
They  are  likewise  extendible  for  the  debt  of  the  husband;  and,  if  he 
be  outlawed  or  attainted,  they  are  considered  gifts  in  law  for  the 

(r)  Ifarkf  v.  Upton,  7  T.  R.  305.         (•)  Hitchon  r.  Bennett,  4  Madd. 
Cotteroll  V.  Hooks,  Doogl.  97.  ISO. 


53S  On  a$9igmne$it8  ofUmes.        [Chap.  lY. 

benefit  of  the  king.  If  the  wife  sonriTes,  and  the  hnebnad  has 
made  no  dispodtion  of  the  term  during  his  life,  she  will  be  en» 
titled  to  it  abfiolntely,  paramount  to  all  coUfteral  charges  bj  the 
husband  during  coverture :  if  the  husband  surriTos  the  wife,  the 
term  becomes  his  absolute  property.  (0  If  a  tenn  be  settled  in 
trust  for  the  separate  use  of  the  wife,  previous  to  marriage,  the 
wife  may  bequeath  it  without  the  consent  of  her  liusband,  notwith- 
standing coverture;  and  the  ecclesiastical  court  may  be  compelled 
to  grant  a  probate  of  such  a  will.  (») 

It  has  been  said  that  marriage  will  not  entitle  an  alien  hus- 
band to  a  term  vested  in  the  wife :  but  there  has  been  no  decision 
on  this  point.  In  one  case  (v)  the  subject  was  pressed  on  the 
court  by  the  attorney-general  on  behalf  of  the  crown :  but  the 
eeurt  gave  no  answer;  probably,  as  the  reporter  observes,  because 
the  decree  did  not  concern  any  right  which  ttie  king  might  have, 
it  being  only  to  stay  proceedings  at  law,  and  to  quiet  the  plaintiff 
in  his  possession.  The  only  reason  advanced  by  the  opposite  side 
why  a  term  should  not  be  a  gift  by  marriage  to  an  alien  husband 
was,  because  the  wife  might  sue  and  be  sued  as  a  fewte  sokj  not- 
withstanding her  marriage  with  him.  A  better  reason,  perhaps, 
might  be  grounded  upon  the  well  known  rule,  that  an  act  of  law 
operates  to  the  prejudice  of  no  person ;  and,  consequently,  the 
gift  of  the  term  being  the  legal  eflbct  of  marriage  might  not  take 
place  in  this  case ;  because  it  could  only  operate  to  the  prejudice 
of  the  wife,  by  giving  the  king  the  benefit  of  the  forfeiture  on 
office  found. 

If  the  wife  is  entitled  to  chattels  real  in  oiUer  droU  as  execu- 
trix or  administratrix,  although  her  marriage  entitles  the  hus- 
band to  the  disposition  of  them  during  the  coverture ;  yet,  after 
her  death,  they  will  not  become  his  property,  but  will  go  to  the 
administrator  de  bonis  nan  of  the  testator  or  intestate  under  whom 
the  wife  claimed.  Such  terms  are,  moreover,  not  extendible  for 
the  debt  of  the  husband,  neither  are  they  subject  to  the  conse- 
quences of  his  attainder  or  outlawry,  (x)    A  bequest  also  of  such 

(I)  Co.  Lit  S61.  a.    Toong  o.  Bad-  Lane  56. 
ford,  Hob.  S.  (v)  Theobalds  ts  Duffoy,  9  Mod. 

(fO  Taylor  v.  Bains,  7  Mod.  146.  108.    Com.  Dig.  Alien  C.  4. , 
Stone  V.  Forsyth,  Dougl.  707.    Fetti-         (»)  Co.  Litt  315.  a.    Bidler  v,  Faa^ 

place  V.  Georges,  1  Vcs.  J.  46.    BIck  |er,  Cro.  EUs.  99K 
V.  Cockell,  0  Ves.  387.    Wikes^s^ase, 
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property,  without  her  husband's  consenti  will  vest  it  in  the  exeen* 
tor  of  her  will,  (y) 

Where  the  husband  has  a  legal  right  to  his  wife's  personal  eatate^ 
equity  will  not  interfere :  but  where  there  has  been  no  settlement 
previous  to  marriage,  or  a  settlement  without  contemplating  the 
property  in  question,  and  the  husband  and  those  claiming  under 
hfin  cannot  obtain  possession  of  such  property  without  the  assist- 
ance of  a  court  of  equity ;  the  wife  is  entitled  to  a  reasonable 
provision,  which  is  called  her  equity :  and  the  same  principle  has 
been  extended  to  children,  (t)  But  this  equity  is  personal  to  the 
wife,  and  the  court  acknowledges  no  original  title  in  the  childretf : 
they  can  claim,  therefore,  nothing  but  what  she  secures  to  herself, 
ikn  actual  settlement  is  not,  however,  necessary  to  give  title  to  ^ 
the  children;  and  if  there  be  a  decree  in  a  cause  refening  it  tb' 
the  master,  although  the  wife  die,  yet  the  settlement  must  be  made 
to  the  children ;  yet  even  after  such  a  decree,  and  the  approval  of 
the  settlement  by  the  master,  the  wife  may  waive  it  before  exe- 
cution; neither  does  the  wife's  equity  depend  on  the  decree; 
therefore,  where  she  died  pending  the  suit,  the  children  were  held 
entitled,  (a) 

This  equity  has  been  recognized  as  against  the  husband ;  (b) 
and  his  assignees,  if  bankrupt  ;(c)  and  an  assTgnment  for  valuable 
consideration  will  not  bar  it :  (d)  and  on  this  ground  injunctiona 
have  been  granted  to  stay  proceedings  in  the  spiritual  court 
against  an  executor  for  a  legacy  due  to  the  wife!  (e)  From  all 
the  cases  it  appears  to  be  immaterial  who  apfdies.  to  the  tourt.  (f) 
The  wife,  however,  may  be  examined,  as  in  the  case  of  a  fine  and 
consent  to  her  busbadd  taking  the  whole ;  and  if  previous  to  mar^ 
riage  a  settlement  has  been  made  of  the  husband's  property,  in 
consideration  of  the  wife's  fortune,  her  portion,  though  consisting 


(If)  Robertson  Wills,  ?ol.  II.  153. 

(b)  See  5  Yes.  737. 

(fl)  Hemmatx  v.  Halthin,  1  Gl.  and 
Jam.  64. 

(k)  Milaer  v.  Colmer,  8  P.  Wms. 
ass.  Adams  o.  Peirce,  3  P.  Wms.  lU 
Brown  e.  SlUm»  8  P.  Wms.  809. 

(c)  JacobBOD  V.  Williams,  1  P.  Wms. 
388.  Bosvili  V.  Bnuider,  1  P.  Wms. 
459.    Beresford  v.  Polisoo,  1  lladd. 


Ch.  Ca.  369.  BasBeri  v.  Serra,  3  He« 
tit.  674. 

(4)  Macanlay  v.  Phillips,  4  Yes.  15. 
Like  e.  Beresford,  3  Yes.  506.  Hill 
V.  Atkiason,  4  Yes.  530. 

(e)  Meales  v.  Meales,  5  Yes.  $17. 
Harrison  V.  Backle,  1  Str,  830,  Windl 
p.  Pag^  Bnnb.  86. 

(/)  1  P.  Wna  41^ 
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of  choMs  in  tlction,  itf  \6oDflidered  <  as  purchased  by  hlv^  and  will' 
go  to  his  executors,  (g)  So  also,  if  an  equitably  interest  is  given 
to  the  f^ife  for  het  Kfe  only,  the  court  of  chancery  will  permit  the 
husbanfd  to  enjoy  it,  without  the  consent  of  the  wife,  and  without 
mAkingf  aHy  provision  for  h^ ;  (A)  and  a  purchaser  for  valuable 
codsideration  from  tbe^husbaud  will  be;prote<;ted  agajnst  her. 

Choses  in  actito,  the  property  of  the  wife|  may  be  assigned  by 
the  husband :  but  th^  propelrty  will  tfot  be  altered  without  a  valu*- 
able  cortsideration*  The  trusts  of  terms  for  years  which  are  in 
the  nature  of  choses  in  action,  indeed,  seem  to.  be  an  excep- 
tion :  (t)  but^  in  Macaulay'  t>«  Phillips,  (Ar>  the  master  of  the  rolls- 
made  a  qu^Bte^  whether  a  trust  of  a  torm  of  years  could  be  as*^ 
dgned^  so  as  to  exclude  the  wife  surviving,  without  a  valuable- 
consideration. 

'But  where  the  husband  and  wife  were  divorced  a  mensa  et: 
thoroj  the  court  of  chancery  granted  an  injunction  to  restrain  the- 
husband  from  seltihg  his  wife's  term.  (0 

In  a  case  reported  (m)  in  Bunhury^  reports,  it  appeared  that  a- 
term  for  years  had  been  assigned  hefixe  marriage  to  trustees  on< 
trust  to  make  leases  for  the  benefit  of  the  husband  and  wife  i- 
affler  maitiage  the  husband  and  wife  assigned  to  one  Sparfce,  in 
consideratioii  of  building  the  premises;  aind  Sparfce  assigned  over 
bis  interest  for  valuable  consideration.  After  the  death  of  the 
husband,  the  wife  brought  her  bill  in  equity  to  be  relieved  against 
this  lease,  it  having  been  made  daring:  coverture,  and  no  fine 
levied.  And'  n^to,  adds  the  reporter^  Ihb  vbill  must  have  been^ 
dismissed,  as  the  proper  remedy  was  at  law  v  boithat  the  defend- 
ants fil^  a  cross-bill  to  be  qdietod  in  their  possession,  and  for  an 
injunction  against  any  proceedtngs  at  law.  It  was  insisted  for  the 
defendants  f n  thb  original  bill,  that  this  lease  being  assigned  by 
the  husband  and  wife,  who  were  cestui  que  trusts,  should  bind  in 
equity  as  much  as  if  it  had  been  assigned  by  the  trustees.  And  per 
curiam:  if  the  trustees  had  been  parties,  they  should' have  been 
decreed  to  execute  the  triist  to  the  defendants,  pursuant  to  the 

(g)  Free,  in  Cfi.  6Si   S  Vem.  50r.  7.    Pitt v.Hunt^  1  Vera.  IS.    Tudor 

Free,  in  Ch.  412.    GarforUi  v.  Bfad*  i^  Samyne,  f  Vern.  t70.    Walter  v. 

ley,  2  Yez.  677. 2  Yes.  J.  607.  Saunders,  I  Bq.  Abr.  58. 

(A)  See  Elliott  v.  CordeU,  5  Mkdd:  {k)  A  Ves.'l5. 

Ch.  Ca.  140.  '  (I)  Anon.  9  Mod.  4S. 

(j)  Sir  Edw.  Turner's  case,  1  Vera.  {m^  Roape  i^  Aikinton,  Buiib.  162. 
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«88igniiieiit  of  Ibe  ce$M  que  trust.    jSecondlyy  itappcMred  (bat  tho 

:plaiDtiff  id  the  oripnal  bill  was  pfesent  during  ibe  rebaildiiigv 

-and  took  no  notice  of  her  iatereet :  but  tbn  appeared  to  be  only 

during^  the  eoVertore.    Thirdly,  it  was  saidy  that  the  plaintiiF  after 

her  husband's  death  had  affirmed  the  lease,  by  aoceptanoe  of  rent  t 

but  of  this  there  was  no  proof.    For  the  plaintiff  it  was  urged 

that  she  had  both  law  and  equity  on  her  aide,  which  ought  to 

.prevail  against  the  equity  alone  3  but  to  this  it  was  answered, 

that  the  trustees  were  trustees  for  the  defendants,  who  had  the 

equitable  interest.    On  the  whole  the  original  bill  was  dismissed, 

and  an  injunction  decreed  on  the  cross-bill :  and,  per  Lord  C.  B; 

£yre^  ^^  Sparke  was  a  purchaser  for  TaluaUe  consideration .  by 

l)uildibg.  Nor  dees  he  appear  to  have  had  notice :  but  if  he  had  I 

should  havelieen  of  the  saiae  opinion/' 

It  has  been  a  matter  of  nutfb  controversy,  of  late  years,  who- 
"ther  it  is  absolutely  necessary  that    the  wife's  chose  in  action 
•ebo^ld  be  reduced  into  actual  posseteion,  during  the  life  of  the 
linsband,  in  order  to  render  his  disposition  of  it  valid.    In  the 
'Case  q{  Hornedby  v.  Lee  (n)  Sir  Thomas  Plomer,  then  vice-chan« 
cellor,  decided,  that  where  the  husband  and  wife  had  a3signed  a  re- 
•yersionaryinterest  of  the  wife  in  certain  truststock,  or  security  for 
the  payment 'of  an  annuity  granted  by  the  husband,  and  the 
person  on  whose  death  the  wife  was<  to  take  died,  and  then  the 
Jinsband  died  without  doing  any  other  act  to  reduce  the  stock 
into  possession,  the  wife  was  entitled  by  survivorship,  both  against 
a '  partner  and  a  general   assignee  under  an  insolvent  debtor's 
act,  the  benefit  of  which  the  husband  had  taken  in  his  lifetime. 
It  should,  however,  be  remarked,  that  this  case  has  not  met  with 
4he  approbation  of  the  profession :  and  the  inclination  of  the 
present  rice-chancellor  seems  to  be  decidedly  against  its  autho- 
rity, (o) 

in  a  recent  work  (p)  by  Mr.  Roper,  be  lays  down  the  following 
rule.  An  assignee  of  the  husband  for  valuable  consideration  of 
the  wife's  choses  in  action,  whether  they  be  immediately  recover- 
able or  be  in  remainder,  or  expectant  upon  an  event  which  may 

(fi)  8  Msdd.  16.  Counsel,  &c.,  by  The.  CamiiDg,  Esq. 

(o)  Elliott  e.  Cordell,  i  Madd.  Ch.         (p)  Treat,  on  Husb.  and  Wife»  p. 

Ca.  140.  %  and  Stamper  v.  Bairker,  6  SS5.  Ist  toI.    See  also  Mr.  Canning^s 

Madd.  Ch.  Ca.  167.    See  also  Observ-  obsenrations  on  the  caie  of  Homsbj 

mlions  on  a  caie  lately  sabmitted  to  v,  lee. 
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tfAtorSi  and  such  ezecotionB  ft&oold  be  taken  obtnpon  any  judg- 
ment or  judgmefati  ho-  obtained  against  such  heir,  to  the  value  of 
the  said  land,  as  if  the.  same  were  his  own  proper  debt  or  debts ; 
saving  that  the  lands,  tenements,  and  hereditaments  bona  fide 
aliened  before  the  action  brought,  should  not  be  liable  to  such 
execution*  (tf)  There  may  now  be  an  executor  de  son  tori  of 
soch  an  i^tate  for  lives^  since  they  are  made  personal  assets  by 
the  statute  of  frauds,  (e) 

Terras  for  years,  including  tenancies. from  year  to  year,  and  adl 
minor  interests  of  a  fixed  duration,  form  a  part  of  the  personal 
estate  of  every  testator  and  intestate,  and  vest  as  assets  in  the 
execiltofB  or  administrators  by  act  of  law.  So,  although  a  cre- 
ditor-bating a  lien  on-  a  lease  keeps  possession  of  it,  it  is  notwith- 
standing assets  in  the  hands  of  the  administrator  who  has  the 
powei*  of  redeeming  it  (/)  Leasehold  estates  in  Ireland  are 
likewise  personal  assets  in  England,  ai|d  may  be  sold  here,  (g) 

The  legal  estate  in  the  assets  is  given  to  the  executor  solely 
for  the  purpose  of  paying  the  testator's  debts ;  (A)  and  although  a 
man  may  have  two  executors,  one  as  to  his  chattels  real,  and  the 
other  as  to  his  chattels  personal,  they  are  with  respect  to  cre- 
ditors but  one  executor,  and  may  be  sued  jointly,  (t)  The 
executor  cannot  devise  or  bequeath  them;  for  if  he  dies,  having 
made  a  will,  bis  executor  will  take  them  immediately  from  the 
first  testator ;' -and  if  he  die  intestate,  they  will  go  to  the  adminis- 
trator' de  bonis  non.  Tbey  are  not  subject  to  extents  to  the  crown 
for  Us  debt,  nor  liable  to  his  bankruptcy;  (k)  neither  can  they  be 
taken  in  execution  by  the  sherilTon  B.fi,fa.  (0 

Executors  and  administrators  are  bound  by  the  privity  of 
contract  of  their  testators  or  intestates,  and  consequently  are 
liable  in  the  same  degree  as  long  as  they  have  assets  ;(m)  not- 


(d)  See  I  P.  Wms.  777.  Mitf.  Ch. 
PL  108.  ShutUeworth  v.  Laprick»  1 
Yeni.  246.  Powis  v.  Corbett,  S  Atk. 
556.  Troaghton  v.  Troaghton»  1  Yez, 
ST. 

(e)  Bndbttra  v.  KennanUle,  S  Mod. 
SSI. 

CO  Vincent  V.  Sharp,  8  Stark.  N.P.C. 
507. 

(g)  See  Bligh  v.  lord  D«roley»  % 
P.Wms.68S. 

1 


{k)  Wentw.  Oif,  Ex.  8. 

(0  Rose  V.  Bartlett,  Cro.  Car.  295. 

(At)  SBurr.  1S69«  Plow.  5 16. 525.  Ii. 

(I)  Ridler  v.  Punter*  Cro.  Bliz.  291. 
Farr  o.  Newman,  4  T.  R.  S21.  Dslt 
Sher.  146.  Gilb.  Ex.  21.  Cadogtn  o. 
Kennett,  Cowp.  432.  F.  N.  B.  87.  £. 

(m)  Coghill  o.  FreelovOy  8  Med. 
326.  rentr.210.  lBi.Rep.441.  Sim- 
mons V.  Bollandi  8  Meriv*  Ch«  Cs. 
647. 
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withstandiiif  the  lessee  has  aliened  in  bis  lifetime.    If  tbe  lessee 
^  lias  not  aliened  in  his  lifetime^  they  are  not  at  liberty  to  waive 

^^  the  term  without  renouncing  the  whole  administration ;  (n)  and 

^  faaving  onee  elected  to  administer,  they  then  become  liable  out  of 

Z'  their  own  proper  goods  for  the  rent  and  breaches  of  covenant$ 

^  running  with  the  land,  as  long  ae  the  privity  of  estate  continues! 

lor  nothing  diall  be  assets  but  the  surplus  profits  of  the  land ; 
''I  Mid  therefore  the  profits  of  the  land  proportionate  to  the  rent 

being  taken  to  his  own  use,  the  executor  or  administrator  is 
chargeable  for  it  as  his  own  debt.    And  it  cannot  be  presumed 
in  law  that  the  land  is  of  no  value :  but,  on  the  contrary,  the 
^  land  shall  be  intended  prima  fade  to  be  of  greater  Talue  than 

^  the  renl;(e)  and  if  it  should  be  of  less,  it  may  either  be  aU 

'''  leged  specially,  in  order  that  a  suitable   abatement   may  be 

^  made, <p)  or  he  may  have  the  benefit  of  it  by  giving  it  in'evi- 

'dance.  (9) 

it  may,  however,  be  remarked  that,  although  the  general 
doctrine  on  the  subject  seems  to  be  as  has  been  just  stated,  yet 
there  is  some  confusion  in  the  earlier  cases.  In  the  case  of 
Clements  V.  Waller  (r)  it  was  said  in  argument,  ^^that  a  judgment 
in  covenant  against  an  executor  ought  to  bind  the  effects  of  the 
testator  only,  even  where  the  breach  is  in  the  time  of  the  exe« 
cotor,  as  is  fully  settled  in  Collins  v.  Thoroug^good,  Hob.  188., 
mid  in  Bridgeman  ry.  Lightfoot,  Cro.  Jac.  671."  Now  this 
eeems  to  be  a  mis-application  of  the  principle  of  the  cases  cited 
to  the  case  of  Clements  o.  Waller:  for  the  question  in  Clements 
D.  Waller  was  whether  the  executors  of  the  lessor  (a  spiritual 
l^rson)  were  liable  de  bonis  profrUi  on  a  covenant  of  warranty, 
in  a  lease  not  warranted  by  tbe  Irish  stat.  10  and  II  Car.  I.  c«  9.; 
€in  which  point  there  can  be  little  doubt.  But  in  Collins  tr. 
Thoreiughgood  (^)  covenant  was  brought  against  an  executor, 

ift)  CUy  9.  Jocelyfa,  Al.  34.  Royston  itep.  Si.  Anon.  1  Brownl.  66.  Maule 
1^,  CerApye;  ibU,  ta.  Pnute'tr.  Mpody,     v.  Moody ,  Ailm.  116. 


t 
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S^Bett.  Bapi  lai.  Bolton  0.  Cannon,  {p)Vka!^  «•  OMyfiyr.jCro.  Jst;  0M 

1  Yantr.  S71.    Sackville  o.  Evans,  Howie  o.  WelMter,YelT.  lOS.  Billings 

1^  FMlftr.'  \7i,  tihnyt;.  Nonis,  Cairtli.  bust  o.  Spearman,  1  Stik.  ^^i. 

510.  («)  Jevens  0.  Harndge,    t  Wins. 

(fiilikf^WBib  d{  I|fsMdb  v.  iMir-  Saiind:  1 .  n.  I. 

tin,  Cro.  iac  411.  Lord  Rict  0.  Vhink,  (O  4  Burr.  tUi^ 

Crob  Jac  998.    VaifrsT^i  case,  5  (t)  Bob.  188. 
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mod  fbe  breach  aMigned  was  for  default  of  reparation  committed 
ID  the  time  of  the  executor,  and  damages  having  been  assessed,  it 
was  moved  whether  the  judgment  should  be  de  bonis  propriis; 
and  upon  view  of  the  precedents,  the  reporter  observes,  it  was 
jfidged  de  bonis  testatoris  ;  for  nota^  says  he,  that  it  is  the  testator's 
covenant  which  binds  the  executor  as  representing  him ;  and 
therefore  he  must  be  sued  by  that  name,  (x)  Bridgeman  v. 
Lightfoot  (y)  was  as  follows : — The  testator  of  the  defendant 
being  possessed  of  an  advowson  in  gross^  for  a  term  of  years^ 
covenanted  that  he  ^ould  not  assign  his  interest  without  offer 
thereof  to  the  plaintiff;  and  the  breach  was  that  the  executor 
assigned  without  giving  such  notice,  and  the  judgment  was  de 
bonis  iestaloris  only.  From^  several  other  cases,  (z)  however,  the 
difficulty  appears  to  rest  in  the  manner  of  pleading;  for  the  eze* 
cutor  or  administrator  in  possession  is  chargeable  as  assignee  as 
well  as  executor ;  and  if  he  be  so  charged,  he  will  be  liable  itb 
bonis  propriis  for  all  breaches  of  covenant  running  with  land 
irilfuUy  committed  by  him  during  bis  occupation. 

In  a  late  case  (a)  it  is  stated  that  the  defendant  administered  to 
4he  tenant  under  an  agreement ;  and  on  the  sixth  of  February, 
J8I5,  paid  to  the  plaintiff  (the  landlord)  one  year  and  a  half's  rent 
due  on  Christmas  day,  1814,  which  was  after  the  lessee's  death. 
.On  the  thirtieth  of  December,  1814,  he  had  sold  40,000  bricks 
from  off  the  premises;  .and  caused  a  board  to  be  put  up  and 
to  remain  on  the* premises  for  several  months,  denoting  that 
the  ground  was  to  be  let  or  sold,  and  referring  for  information  to 
bis  (the  defendant's)  agent.  No  offer  was  made  by  the  defimdant 
to  give  up  the  premises  to  the  plaintiff  till  eight  months  after  the 
intestate's  decease^  and.thenonly  a  verbal  ofifer  was  made.  The 
estate  was. insolvent,  and  the  defendant  had  received  no  profit 
from  thepremises.  In  an  action  for  use  and  occupation  he  was 
charged  in  his  own  right  for  rent  due  after  the  decease  of  the 
lessee.  The  court  held  that  he  was  not  chargeable.  Dallas,  J. 
delivered  the  judgment  of  the  court ;  and  ebserved,-^^  the  defend- 
pHlt  can  only  be  liable  as  the  personal  representative  of  bis  brother 

(jr)8.C.  HetL  171.  llaym.  553.    Buckley  «.  Pirk,   10 

{0)  Butt.  54.  Mod.  12.    1  Silk.  317. 

(b)  CasttlioD  «.  Smith,   Hott  35.         (a)  RenaaDt    «.   BrflnkiUse, .  8 

1  Brownl.  94.      Tilney   v.  Noiris,  Tamit  19L 

Csrtb.  519.    1  Salk.  SCKK     1  lord  ' 
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(the  lessee)  who  died  intestate.  The  plaintiff  sued  the  defendant 
generallj,  and  did  not  describe  him  as  an  administrator  in  the 
disolaration.  He  must^  therefore,  be  considered  to  have  made  his 
flection,  and  charged  the  defendant  as  an  assignee.  Some  eyi« 
dence  was  given  at  the  trial  that  the  defendant  had  taken  pos- 
session of  the  premises  after  the  death  of  the  intestate ;  and  that 
etghit  months  after  the  death  he  offered  bjr  parol  to  give  up  pos* 
session  of  the  premises,  or  surrender  the  interest  to  the  plaintiff; 
but  that  the  plaintiff  had  taken  no  notice  of  such  offer,  as  it  was 
not  made  iti  writing. '  It  is  quite  clear  tl^at  the  plaintiff,  not  hav« 
ingantd.  the  defendant  as  administrator,  could  not  recover  from 
him 'in  that  capacity ;  and  it  is  equally  clear  that  if  the  defendant 
wem  not  in  ponession,  he  could  not  be  liable  to  discharge  the  rent 
ie  bonis  propriis.  For,  in  the  first  place,  he  might  have  pleaded, 
that  the  premises  were  of  less  value  than  the  rent ;  and,  secondly, 
that  he  had  no  assets.  It  is  unnecessary  to  determine  whether  it 
was  requisite' for  him  to  plead  the  latter,  as  it  was  not  proved  that 
the  defendant  had  such  assets.  The  only  question  then  is,  whether 
he  (the  defendant)  can  be  considered  as  having  taken  possession 
of  the  premises  or  aot  ?  The  note  of  Serjt.  Williams  ( Jevens  o. 
Harridge,  I  Saund.  n.  I)  goes  to  shew,  that  if  the  defendant  had 
fiiiled  in  proving  that  the  premises  had  been  productive  of  no 
profit,  he  might  then  have  shewn  he  had  no  assets ;  and  that  if 
the  premises  were  of  less  value  than  the  rent,  he  was  not  bound 
to  plead  it  specially,  but  might  have  the  benefit  equally  by  giving 
it  in  evidence.  It  was  clearly  proved  at  the  trial  that  he  had 
derived  no  benefit  from  the  premises  in  question.  The  court  at 
first  doubted  whether,  as  it  appeared  that  he  had  taken  posses* 
eion,  it  was  necessary  that  he  should  surrender  the  premises  Xo 
the  plaintiff  by  an  instrument  in  writing :  but  we  are  now  of 
opinion  that  the  offer  to  give  up  the  possession  by  parol  was  suf- 
icient;  and,  consequently,  that  a  surrender  in  writing  was 
nonecessary.'' 

In  the  maiigiaal  abstract  of  this  cake  it  is.  stated  generally 
that  the  intestate  Ifras.  lessee  of  the  premises  in  qaestion,  an  in* 
accuracy  of  aoine  importanee  with  reference  to  the  opinioa  of  the 
eourt  thus  expressed  in  the  latter  part  of  its  judgment  The 
defendant  was,  it  must  be  remembered,  assignee  of  a  tenant  under 
an  agreement  only;  he  Was  at  most,  therefore,  only  a  tenant 
from  year  to  year.    The  next  important  fitct  ia^  that  the  estate  of 

S  M  8 
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Ibe  losfiee  was  insolveot.  Tbere  were,  therefore,  no  aaeete  pro- 
bably to  administer.  Either  of  these  facts  may  give  a  colour 
to  the  doctrine  here  advanced.  Although  the  statute  of  frauds 
has  required  the  surrender  of  a  written  lease  to  be  in  writing, 
there  seems  to  be  no  objection  to  a  parol  surrender  of  a  pa« 
rol  tenancy  from  year  to  year :  or  if  the  court  meant  to  say,  thai 
the  administrator  waived  the  administration  altogether,  it  doea 
not  appear  that  there  is  any  law  which  requires  that  such  waiver 
should  be  in  writing*  -But  if  wo  suppose  a  surrender  in  writ« 
ing  to  be  necessary  in  ordinary  cases,  and  the  position  before 
laid  down  be  accurate,  that  an  executor  or  administrator  cannot 
waive  the  term  without  waiving  the  whole  administration ;  if  the 
defendant  did  not  waive  the  administration,  he  became  actual 
tenant,  and  his  surrender  must  have  been  in  writing,  as  it  would 
have  been  in  all  ordinary  cases. 

If  a  lessee  mortgages  his  term,  and  then  dies,  the  equity  of 
redemption  is  assets  in  equity  for  the  payment  of  debts  gene* 
rally,  (b)  Therefore,  if  after  the  mortgage  the  termor  become 
indebted  to  the  same  person  on  simple  contract,  the  executor  can^ 
not  redeem  without  paying  the  simple  contract  debt  as  well  as  the 
mortgage :  (c)  but  it  is  otherwise,  where  any  creditor  of  the  tes- 
tator brings  his  bill  to  redeem ;  there  he  shall  only  pay  the  mort* 
gage  money.  On  the  same  principle  the  bond  of  the  ancestor 
becomes  the  debt  of  the  heir,  if  he  be  special  occupant ;  and  there* 
fikre,  if  he  comes  to  redeem  a  mortgage  made  by  his  ancestor,  he 
must  pay  the  bond  as  well  as  the  mortgage  debt 

After  the  death  of  the  mortgagor  of  a  term,  the  conusee  of  a 
judgment  has  a  right  to  redeem  from  the  conusee  of  a  statute, 
who  has  taken  an  assignment  of  the  term,  without  satisfying  the 
statute ;  for  when  the  mortgagor  dies,  the  equity  of  redemption  is 
assets  in  equity ;  and  as  the  judgment  shall  be  satisfied  bj  assets 
in  law  before  a  statute,  so  shall  it  be  in  equity.  And  though  the 
conusee  of  the  statute  has  taken  the  assignment,  yet  that  shall  not 
take  away  the  priority  the  judgment  has  in  law.  (d) 

If  an  administrator  mortgages  the  term  of  his  intestate,  an! 
executor,  and  dies,  his  executor  or  administrator  sball 


(P)  WstiB  r.  Thomas,  S  P.  Wms.     777.    See  Anon.  S  Tern.  177, 
S64.  <4)  8  FieeoL  90. 

(€)  Coleman  v.  Winch,  1  P.  Wms. 


CAjlw.  IV.]         (hi  msignmeMk  tfkaiwl  58S 

■VBdeem^  and  not  ttie  admiilidtrator  de  bonis  mrij  beeamii  the 
«doitili8trator  aliened  tbe  whole  interest  in  law,  and  was  in  poii- 
aasiion  in  his  own  right,  (e) 

If  an  executor  or  adminietrator  assign  over  his  interest,  he  Mill 
remains  liable  by  reason  of  the  privitj  of  contract;  althongh  he  is 
ito  longer  liable  out  of  his  own  estate,  but  only  so  long  as  he  has 
assets  of  his  testator  or  intestate.  (/) 

Where  a  term  is  specifically  beqaeathed,  it  will,  nbtwithstand* 
ing^  in  the  first  instance  vest  in  the  executor  by  virtue  of  hi^ 
office,  for  the  usual  purposes  to  i<rhich  the  testator^s  assets  should 
•be  applied ;  and  the  legatee  cannot  enter  till  be  has  the  executory 
special  assent.  The  power  of  selling,  which  an  executor  may 
exercise  even  before  probate,  is  incidental  to  his  office ;  the  law 
snaking  die  person  of  the  executor  liable  in  casea  of  devasttrolt^ 
although  in  cases  of  collusion  the  assignee  of  the  executor  is 
liable  as  well  as  tbe  executor.  In  equity  the  fund  Is  liable, 
except  as  against  a  purchaser  for  valuable  consideration,  without 
notice.  And  the  Court  of  Chancery  Will  set  aside  a  collusive 
assignment. 

An  administrator  durante  minort  astate  cannot  sell  leases  except 
for  special  reasons ;  as  where  there  are  no  other  assets  for  th^ 
|>ayment  of  debts,  (g) 

If  one  enter  on  the  lahd  leased  for  years,  after  the  death  of  the 
lessee^  dying  intestate  before  administration  gmntedy  it  seems 
Aathewill  be  considered  executor  ife  «aii  tori :  (A)  and,  indeed, 
there  seems  to  be  no  other  way  in  which  he  can  become  tin  exe« 
eiHor  de  son  tort  wMh  respect  to  a  term  of  years ;  for  with  respect 
to  a  term  of  years  in  reversion  there  can  be  no  executorship  of 
t&is  nature,  b^caiise  it  k  incapable  of  entry,  (i) 

Where  (k)  in  an  action  by  administrator  de  bonis  non  against 
the  administrator  of  an  executor  de  son  tort  for  the  recovery  of 
a  term,  the  defendant  pleaded  that  the  executor  de  son  tort  had  laid 
eiit  in  payment  of  debts  money  to  a  greater  amount  than  the  per- 
tfonal  estate,  the  court  held  that  this  entitled  him  to  retain  the 

(tf)BuUerv.  Bernard,  9  Freem.  139.  (g)  Prince  v,  Syrapson,  2  Ander. 

(/>  Brfchdor  fr.  Gage,  Crd.  Car.  ISS;  1 37. 

mier  h.  CasbenT*    t  Sid.  S66.      t  {k)  VernaVs  case,  Clay  116. 

fteeAo.  ikss.'   JfciAhiB  e.  Hermitage,  (0  Kenrick  v.  Burgess,  Moor.  Ids. 

I  ftiMi.  ft7.    ic^dfett  t»:  tbmtW,  (ft)  Baker  v.  Beresford^  1  Keb.  2Sd, 

Ann.  349.  K3S;  893. 
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lease ;  and  it  was  not  necessary  to  shew  that  the  ezecator  de  iom 
tort  paid  money  to  this  intent,  for  the  property  is  altered  witb- 
oat  election  of  the  party  by  operation  of  lav ;  and  if  election 
were  necessary,  the  administrator  of  the  executor  de  son  tort  might 
make  it. 

Where  (/)  the  lessee  made  B.  his  executor,  wht>  made  tfarte 
persons  his  executors,  and  died ;  and  then  the  wiU  of  B.  noi 
having  been  discovered,  administration  de  bonis  non  was  graifted 
to  D.,  who  assigned  the  term,  and  then  B.'s  will  was  Aimo^eredh 
it  was  held  that,  although  the  executor  of  B.  afterwards  renounced^ 
yet  the  grant  of  the  term  in  the  mean  time  was  not  good,  because 
the  grant  of  letters  of  administration  was  altogether  void  ab  inUiof 
for  as  long  as  there  is  a  will,  and  no  renunciation  by  the  ex^ 
cutor,  the  ordinary  has  no  power  to  grant  such  letters ;  because 
the  property  is  already  in  the  executor.  And  the  relation  cannot 
help  it,  because  no  act  can  be  made  good  which  was  originally 
absolutely  void  for  want  of  power.  Where,  (m)  however,  the 
letters  of  administration  are  not  absolutely  void  in  the  fifst 
instance,  but  merely  voidable,  there  a  revocation  of  the  letters  of 
administration,  and  administration  committed  to  another  will  not 
avoid  the  mesne  acts  of  the  first  administrator,  (it)  Instances  of 
this  kind  may  easily  be  stated ;  as,  for  instance,  where  the  letters 
of  administration  are  granted  to  one  who  is  next  of  kin,  or  net  in 
the  proper  order.:  in  these  and  the  like  cases  the  administration  is 
not  void,  because  at  the  common  law  the  ordinary  had  a  right  te 
grant  the  administration  to  whom  he  pleased. 

The  purchaser  of  a  leasehold  estate  from  an  executor  need  net 
see  to  the  application  of  the  purchase  money,  nor  need  there  be  any 
recital  in  the  assignment  to  him  of  the  purpose  for  which  it  is  sold* 
But  if  on  the  face  of  the  assignment  it  appears  that  it  was  made  in 
satisfaction  of  the  private  debts  of  the  executor,  this  will  be  a 
fraud  against  the  persons  interested  under  the  will ;  and  a  court  of 
equity  will  relieve  against  it,  unless  from  length  of  time,  or  other 
circumstances,  it  may  be  presumed  that  the  assets  have  become 
the  property  of  the  executor,  (o)    If  the  lessee  dies  in  the  middle 

(0  Abram  o.  Cunnuighams  2  Lev.  Macleod  o.  Drummond,  17  T<s.  158. 

188.  Ray  V.  Ray»  Coop.  2S4.    Aylesbuij 

(m)  Packman's  case,  6Rep.  18.b.  v,  Hervey,  3  Lev.  204.     Hojie  v. 

(fi)  Md.  LundoB,  3  Keb.  aa».  Whtle  v.  Boptt^ 

(•}  Bonnj  V.  Eidgmnf ,  1  Cox  lift*  4  T.  ft.  SSft.  p.  (a) 
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cfaqnarter,  the  executor  or  administrator  shall  be  allowed  for 
the  profits  taken  by  the  intestate  during  his  lire,  (p) 


'  We  next  come  to  assignments  by  the  act  of  the  party  ;  whicb^ 
may  be  either  by  deed  or  other  writing  to  take  effect  in  the 
lifetime  of  the  grantor,  or  by  a  specific  devise  or  bequest  in 
his  will. 

Agreements  for  the  sale  of  leasehold  interests  may  be  enforced 
in  equity  in  the  same  way  as  agreements  for  the  sale  of  any 
^ther  species  of  property.  With  respect,  however,  to  the  title 
W  the  lessor  of  the  assignor,  courts  of  equity  can  give  no 
assistance  to  purchasers  by  way  of  enforcing  the  agreement, 
if  4he  production  of  the  lessor's  title  has  not  been  a  subject 
«f  express  stipulation  at  the  time  of  the  contract.  But  it  haa 
been  thought  reasonable,  on  the  other  hand^  that  a  purchaser  with<« 
out  notice  of  the  lessee's  inability  nt  thetimeof  thecontract  should 
not  be  com]pelled  by  the  vendor  to  complete  his  purchase*(9> 

Where  a  good  title  can  be  made^  subject  to  a  pecuniary  charge, 
the  eonrt  may  compel  specific  performance  on  the  assignorV 
giving  security  against  the  charge :  but  in  Fildes  v.  Hooker  (r) 
k  was  held  that  a  lessee,  subject  to  covenants,  could  not  compel  a 
qpecific  performance,  although  he  offered  to  indemnify  the  pur* 
chaser  agaiast  the  covenants ;  because  in  effect  the  vendor  could 
not  secure,  to  the  purchaser  the  specific  property  for  which  he 
bad  ecMitracted,  and  only  proposed  to  secure  to  him  a  pecuniary 
oompeiMation  in  value  in  case  he  should  lose  the  possession. 
If  there  is  any  delay  after  the  agreement  in  enforcing  the  per« 
formance  of  it,  equity  will  not  apportion  the  price  according  to 
the  time  elapsed,  (s) 

If  the  vendor  of  a  lease,  in  which  is  a  covenant  not  to  assign,  cea* 
tract  to  assign  his  interest,  it  is  incumbent  on  him,  and  not  on  the 
purchaser,  to  procure  the  lessor's  licence.  (1)  So  where  the  lessee 
assigned  aH-his  effects  to  B.  for  the  benefit  of  creditors,  and,  among 
iMther  things,  a  lease  containing  a  covenant  not  to  assign  without 
licencei.  and  B«  agreed  to  assign  to  D.'s  nominee ;  it  was  held 
that,  to  support  an  action  on  this  agreement,  B.  must  ibew  that 

(jp)  Mitchell  o.  Mecse,  Skinn.  649.  (r)  8  Meriv.  424. 

(q)  Sagd.  Vend,  and  Fnrdi.  840.     .    (s)  King  v.  Wigfatman,  l  Anstr.  80. 
M  edit»  («)  Crisp  v.  Lloyd,  6  Uiint  949. 
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he  bad  the  lessor^g  consent  to  Msign^  althoogh  D*  ha^  takw 
possession,  cot  down  the  crops,  and  paid  part  of  the  consider* 
ation.  (u) 

The  licence  need  not  be  in  writing  unless  the  terras  of  the 
condition  require  it;  and  after  it  is  once  given,  an  assigtfnent 
may  be  made  in  pursuance  of  it,  even  after  the  lessor  has  granted 
the  reversion  to  another,  (j:)  If,  where  the  lease  reqoires  a 
written  licence,  the  lessor  gives  a  parol  licence  by  way  of  snare, 
a  court  of  equity  will  relieve  on  the  ground  of  fraud,  (y) 

In  a  late  case(2)  the  defendant  purchased  a  leasehold  estate  at 
a  public  auction,  subject  to  certain  conditions  of  sale,  which  were 
^'  that  the  purchaser  should  immediately  pay  down  a  deposit  kt 
part  of  the  purchase  money,  and  sign  an  agreement  for  payment 
of  the  remainder  within  twenty-eight  days  fit>m  the  day  of  s^ile^ 
when  possession  should  be  given  of  the  part  in  hand ;  and  thatihe 
purchaser  should  have  proper  conveyances  and  assignments  of  the 
leases  without  requiring  the  lessor's  title,on  payment  of  the  remaia-' 
der  of  the  purchase  money.'*  Assumpsit  was  brought  by  the  vender 
against  the  purchaser  for  the  nonperformance  of  the  conditions 
of  sale  on  his  part.  After  a  verdict  for  the  plaintiff  it  was  moved, 
in  arrest  of  judgment,  that  the  plaintiffs  had  not  set  out  thetr  title 
or  averred  a  tender  of  a  proper  conveyance  to  the  defendant,  ll 
was  held  that  the  plaintifis  were  not  bound  to  set  out  their 
title ;  and  that  allegations,  that  they  were  ready  and  willing  to 
convey,  and  actually  ofered  to  convey,  were  equivalent  to  a 
performance  of  the  conditions  on  their  part.  With  respect  to 
the  first  point  it  may  be  observed  that  it  was  clear  that  what 
the  buyer  did  not  stipulate  for  or  require,  the  vendor  was  niit 
bound  to  state.  With  respect  to  the  second,  namely,  the  defcnlt 
in  averring  a  tender  of  an  assignment,  Dallas  J.  in  deli¥eriiig 
the  judgment  of  the  court,  observed,  ^  the  rule  is  clear  that  if 
performance  of  an  act  be  rend^ed  impossible  by  the  deflitilt  of 
the  one  party,  it  dispenses  with  the  necessity  of  the  other  parlyli 
averment,  or  proof  of  the  fact ;  and  if  that  role  be  applied  to 
this  case,  the  objection  vanishes.  There  is  then  a  substantial 
right  of  action  on  the  record ;  and  whether  the  pteadings-  are  se 

(«)  Mason  v.  Corder^  8  Ifanh,  B.  8  T.  R.  430. 

8S2.  (r)  Hkhardioa  v^  Bttmkh  a  Madd. 

(«)  Walker  «.  Bellamy,  Cro.  Jac.  Ch.  Ca.  ai8. 

loa.    AoB  d.  Giegson  v»  Harrison,  (s)  Ferry  r.  WilliaaiSyaTaaflttSi^ 
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tvntmHj  dnwD,  as  to  be  good  upoa  demvrrer,  it  »  not  meesBary 
i|Oir  to  conaidor  t  for  Ibis  oiotion  ii  in  arreit  pf  jodgmen^  wlieft 
Uio  omiwioo  of  fi>roiy  and  oven  of  aabstance,  is  aided  1^  tbo 
irerdicl.    The  aecopd  (special)  coani  differs  from  the  first :  in  the 
ie^Qpd  count  notbiog  is  said  of  the  purchaser  having  conveyancee 
vftboot  requiring  the  l^ssor^s  title;    but  the  agreement  is  set 
i>rtb|  that  the  one  shall  aspigii|  and  that  the  other  shall  accept ; 
aild  then  comes  an  averment^  not  merely  that  the  plaintiffs  were 
ready  and  willing  to  convey  and  assign,  as  in  the  first  count  i  but 
.  that  they  actually  ofiered  to  con?ey  and  assign,  and  that  the 
defendant  irefMsed  to  accept^    To  this  count  it  is  objeoted,  first, 
that  there  is  no  titl^  specially  set  forth  ;  secondly,  that  title  is  not 
i^veo  generally  alleged ;  and,  thirdly  that  there  is  no  averment  of 
the  actual  tender  of  any  conveyance  or  assignment i  and  it  is  true 
that  title  in  the  lessor  (vendor)  is  not  alleged.    It  becomen^ 
thereforoi  unnecessary  to  consider  the  distinction  between  tide 
speciaUy  set  forth,  and  title  generally  alleged.    If  it  be  urged 
tbat^  under  the  fiicts  of  the  case^  suoh  allegation  wpuU  bo  neees^ 
^ary,  and  that  the  want,  of  it  would  be  bad  on  densorter^  the 
aafwer  is,  that  we  are  not  now  to  decide  on  denumn*,  bol  on  a 
potion  in  arrest  of  judgment ;  to  that  ground,  ther^ore>  wmi  to 
ihat  oulj;,  must  our  consi4eratioo  be  confined.  It  becenei,  ther6« 
fore,  necessary  to  refer  to  the  agreement  and  breach^  as  slailsd  in 
the  second  count  of  the  declaration.    The  eontraot  aU^ped  n  an 
Ogreement  by  the  defendant  to  purchase,  and  by  the  plaintiiii  to 
assign  and  convey,  a  certain  leasehold  eslsto  of  th^m,  the  pkin* 
tiflb ;  and  after  verdict  it  must  be  tahen  that  Ifto  dontraot  alleged 
was  proved.  Nothing  is  said  as  to  a  titla  or  ri^^t  to  conveys  but 
it  is  insisted  that,  in  l^gal  coostructioui  an  agreensent  to  aesign 
and  convey  imports  a  right  to  assign  and  convey*    Bo  it  so  for 
the  purpose  of  argument ;  for,  if  suoh  be  tbe  oonetroction  which 
the  law  will  put  upon  the  contract,  it  nuist  ho  taken*  that  the 
assignment  olfered  was  of  that  description.    It  is  suficient  tei  set 
forth  in  the  declaration  the  agreement  in  (be  tevme  in  whicli  it 
ezisli.    The  same  construction  must  be  applied  to  (bo  contraee, 
§Md  to  the  stotement  of  the  contract  in  the  docluatiesi  and  Ibis  h 
dosm  in  the  present  case.    Supposing  it  neeessnry  to  prove  under 
ludi  an  agreement  an  ojflbr  legally  to  asdgn,  it  mnsi  hf  tabon 
after  verdict  that  this  was  proved  at  the  trial,  inasmuch  as  without 
aocb  proofs  m  the  preant  aiesaof  the  case^  the  plaintiA  could 
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opt  hwe  rteovered.  As  to  the  temmning  objection^  vt%.  the  want 
of  an  aeiual  tender,  it  will  be  sufficient  to  say  that  the  objeetiod 
lieeoBies  weaker  when  applied  to  the  second  count;  than  it  war 
when  applied  to  the  first ;  for  in  this  secohd  count  is  alleged  an* 
actual  oflier  to  convey  by  the  plaintiffs,  and  an  actual  refusal  to* 
accept  such  conveyance  by  the  defendant.  The  case  seems  sufll-^ 
ciently  clear:  but  if  any  illustration  be  required,  it  may  be  derived^ 
from  Mason  v.  Corder,(a)  the  last  case  decided  on  this  sulgect  iit 
this  court*  There,  in  an  action  upon  an  agreement  to  assign  a 
lease,  it  was  urged  in  arrest  of  judgment  that  the  plaintiff^ 
should  have  averred  and  proved,  not  only  that  he  was  ready  to^ 
make  a  good  title,  but  thatit  was  in  his  power  to  have  dohe  so.  A 
new  trial  was  granted  upon  the  merits,  so  that  the  case  did  not  (iirir 
upon  the  point,  whether  the  judgment  ought  to  be  arrested.  Bat, 
in  delivering  the  judgment  of  the  court,  Gibbs,  C.  J.  said,  ^  The 
action  cannot  be  maintained,  unless  the  plaintiff  did  offer,  and  was 
able  and  shewed  that  he  was  able  to  do  that  for  which  he  agreed* 
Possibly  the  plaintiff  may  prove  that  circumstance  on  another 
trial,  which  does  not  appear  in  this  report,  that  the  plaintiff  waa 
in  a  condition  to  procure,  and  did  procure,  that  which  be  wa» 
bound  to  procure,  the  assent  of  the  lessor.  Now  it  could  not 
be  done  do  a  future  occasion,  if  the  want  of  such  an  averment 
would  have  excluded  such  proof;  nor  would  it  on  the  same  ground 
have  been  proved  on  the  trial  had,  and  yet  for  want  of  sucU 
proof  the  new  trial  was  ordered,  lil^thout,  therefore,  having  in 
terms  averred,  the  ability  to  make  is  involved  in  the  averment  of 
being  ready  and  willing  to  make  an  assignment,  and  of  having 
tendered  and  offered  to  assign ;  and  becomes  of  necessary  proof 
on.  the  trial,  to  enable  the  plaintiff  to  recover.  The  rule  being 
that  whatever  is  sufficiently  alleged  to  let  in  proof,  and  without 
which  proof^  the  plaintiff  must  have  failed,  will  be  iiitended  after 
verdict  to  have  beeit  proved.-' 

In  Smith  v.  Wheeler,  (b)  S.  M.  being  possessed  of  aierm  of  years 
assigned  it  on  certain  trusts  to  B.  and  C,  of  whom  B^  dissented: 
the  plaintiff  claiming  under  the  demise  of  C.  recovered.  Lord 
Hale,  as  reported  by  Ventris,  said,  ^^  G.  is  a^good  lessor,  (br  the 
ottier  trustee's  disagreement  makes  the  estate  wholly  his.**  The 
pape  opinion  is  given  by  Keble  in  these  words.  *'  The  assignment 

*  .  * 

<«)  JfUe,  536.  .      (h)  I  Veatr.  ISS.    S  £eb.  77%  . 
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being  of  a  chattel  is  id  both  the  assigiiees  till  the  ditl^;r8eiilept  of 
B.,  and  then  is  wholly  in  C."    The  doctritie  hiHr^  laid  down  by 
Lord  Hale  was  adverted  to  in   a  late  case  (c)  before   liord 
EldoD,  on  a  bill  filed  by  a  yendee,  for  specific  perforaeace. 
Tbo  qoestion  was  not  properly  raised  on  the  record :  but  in 
elTect  k  was,  whether  where  there  were  three  devisees  of  freehold 
estates  in  trust  to  sell,  a  release  by  one  to  the  other  two  operated 
jas  a  disdaimer;^  so  as  to  enable  the  other  two  alone  t6  make  a  valid 
conveyance  to  a  purchaser.    The  case  of  Crewe  r.  Dickeo  (d) 
was  cited.    Thf  Lord  Chancellor  said,  that  it  had  been  taken  for 
law  firom  an  older  period  thi^n  the  date  of  Crewe  v.  Dicken,  and 
.aanctioned  by  I^ord  jHale,  that  if  an  estate  is  conveyed  in  trust  to 
two  persons,  and  one  will  not  act  as  a  trustee,  the  estate  vests  in 
the  other.    If,  tlierefore,  the  party  executes  a  simple  instrument, 
and  under  his  hand  and  seal  declares  that  be  disclaims,  that  is, 
.4im6nts  from  being  a  trustee,  the  fact  must  be  taken  to  be  thajt 
be  is  no  trustee  :  but  in  Crewe  v.  Dicken  the  difficulty  occurred, 
t|iat  the  party  cojuveyed  his  estate  to  the  other  trustees.    Lord 
.Loughborough  thought  that  that  was  difierent  finom  a  mere  dis- 
claimer, because  he  could  not  execute  a  release  without  having 
^assented  to  the  conveyance  to  himself.    In  that  case  there  were 
,«1^  specialties :  the  individuals  were  particularly  described,  and 
the  directions  for  the  form  of  the  receipt  were  such,  as  made  it 
iaipossible  that  a  proper  receipt  could  be  given,  unless  the  trustee 
who  had  disclaimed,  joined.     If  the  essence  of  the  act  is  disf 
claimer,  and  if  the  point  were  res  iniegraj  he  should  be  inclined 
to  say,  that  if  the  mere  fact  of  disclaimer  is  to  remove  all  diffi« 
culties,  and  vest  the  estate  in  the  other  trustees,  a  party  who 
releases,  and  who  thereby  declares  that  he  will   not  take  as 
trustee,  gives  the  best  evidence  that  he  will  not  take  as  trustee. 
The  answer  that  the  release  amounts  to  more  than  a  disclaimer 
is  much  more  technical  than  any  reasoning  that  deserves  to  pre^ 
vail  in  a  court  of  equity.    At  another  day  bis  Lordship  observecjy 
^^  the  more  one  examines  the  distinction  between  disclaimer  and 
release,  the  less  one  sees  the  worth  of  it    In  this  will,  the  testa^ 
tor  declares  that  the  receipt  of  the  trustee  or  trustees,  for  the 
time  being,  shall  be  a  sufficient  discharge :  but  the  shape  of  the 


(e)    ViesiSDa  9.  WesdswwUi,    f        {i)  A^ti^Vt. 
Swamt  Oh.  Ga.  aS9. 


640  On  MfigHmMfli  ofkdffMr.         \GtM.  IVI 

Kcord  19  0i»h  tlitt  I  caitfiot  dMitto  tlm  qtai^liori. '  lAy  bfiihkrii  »^ 
Ifiat  if  a  person,  who  is  appoilited  a  co^-tHiitee  hf  imy  in^ti^ttineiit^ 
exeeotM  no  other  aet  thati  a  toilte^nM  t^  hia  co*ti-alt«e9,  #1i^ro 
the  meaning  aiid  intent  of  that  conVeyan^  is  a-  dHicIUnMSi*^  thr 
distinction  is  not  sufficiently  blroad  ibir  \hi  conrf  to  act  il))On. 
What  is  the  thing  called  a  disclaimer?  I  hare  s^att  Soiad  pre^ 
pared  by  the  ablest  conveyancers  in  a  form  like  this  i-^  I  fa^ft^by 
deefefe  that  I  have  disagreed,  and  hereby  disagree^  ftc.j  and  here* 
Ibydtciaim,  ftc*    WhUt  is  the  effect  of  that  ?    Thdt  is  snfflcient. 
I  can  find  no  case  which  has  decided,  noi^  cAn  I  see  any  reasons 
fbf  deciding  that,  where  the  intent  of  the  release  is  a  disclaidiei'^ 
th6  inference  that  the  releasor  has  accepted  thei  estate  shall  pre- 
vent the  effect  tit  it."    The  case  in  Veneris,  bis  Lordship  said,, 
was  akir  assignment  of  a  Idase  to  two  parsons,  ohe  6f  whom  el- 
'ffr^ss^  his  dissent :  but.  If  we  consider  the  difficulty  attending 
conveyances  to  uses,  he  thought  that  he  should  be  compelled  to- 
iay  that  Lord  Hale's  doctrifii?  would  not  apply  ;:  and  that  a  party 
totild  not  disclaim  in  the  case  of  a  conveyance  to  uses,  except  by 
release  ^H\k  tnfent  to  disclaim.    His  Lordship  was  aware^  how- 
«tei*,  that  from  the  practice  of  conveyihite^s,  if  he  tlrer#  to  say  that 
Mr  any  difficulty  In  principle  a  disclaimer  eonid  not  Me  eftctoal^. 
he  should  shake  titles  innumerable.   It  appedredliy  the  answer  in 
tMs  case  that  the  trustee,  wishing  to  disehim,  eli^ciffetf  an  indeii- 
f  tM  Whereby  He  bargained,  sold^  teleaesed,  t^miUA  claitA;  and 
eoilveyed  to  faier  (io^devis^s,  their  heirs  and  assigns,  all^  atid  sirf- 
'^ulai'  thd  lands,  tenements,  and  real  estates  of  thei^  {etMatoi"^ 
!i*he  ftfldwing  d^crei  was  taken  by  consent :  ^  It  «ppearikf|^  ta 
ttec0Uii  (hat  the  release  bearmg  date,  ftc,  was  ineaift  to'  ope<- 
tate  asT  v  dtsckimei^,  his  Lordship  doth  declare  thiit  the  deflSHdarii 
C;  is  not  a  ifeedssai^  party  to  the  conveyatice,  frc/'  (tf> 

Where  (/)  the  pcrrdhaser  of  kn  estate  deposited  d  tttia  oT 
ttondy  with  an  aoctioneef,  as  part  ef  putthase  moii^,  (in  the 
tMdM  eonM  litake  out  a  good  title,  accordiikg  to  the  eonditiot/s 
c^  sale ;  and  afterwards  no  good  title  having  heen  made,  aKbougb 
tfie  tteaty  peitded  foTor  j^ars  witb  (hef  attclttoM^f,  dc^rftig  #fiick 
nd  demand*  was  made  fbr  repiayment  af  the  deposit :  It  was  'faeid 
iSsbX  (he  anttioneer  was  no(  liable  to  the  pifrehiteet  Ccnr  iiiterest  oA 


(tf)  See  TownsoQ  o..TlckAy^  sa  4c        (jyUf^  a. Knaa,  aVaBrifc  4& 
A.3K 


tb^  deposit.  Dall^^  J.  obwrvcvd,  that  tbe  qofftfi^on  q(  99  afiG- 
tiooeer'«  U^biilit;  ^o  ixilerest  bad  in  mray  caees  baen  raiaec^  bul 
in  none  decided*  ^^  The  primcipal  and  auctM>aeer  stand  oa  very. 
different  ground.  Tbe  prKOci{MU  contracts  with  a  purchaser  tba4 
he  bae  a  good  title  to  tbe  estate  to  be  sold ;  and  on  the  faith  of 
that  induces  tbe  purchaser  to  divest  himself  of  the  possession  of 
liis  money:  but  tbe  auctioneer's  contract  is  only  to  hold  iSm 
money;  and^  at  the  moment  when  one  of  the  parties  becomes  enti-f 
tied  to  it,  to  deliver  it  to  such  party.  After  failure  to  complete 
4be  contract,  demand  made  on  tbe  auctioneer  for  the  deposi| 
money,  and,  refusal  by  him  to  return  it,  I  should  think  that  tho 
fiurcbaser  might  possibly  be  entitled  to  interest  from  the  time  of 
«och  refusal ;  and  that  thie  auctioneer  would,  under  such  circornvt 
stances,  retain  tbe  money  at  his  peril/*  The  case  of  Edwards  v^ 
Holding  (g)  was  distingiushed*  It  was  decided  on  special  oir« 
<umstanceii ;  there  the  defendant  was  attorney  to  the  vendors  af 
well  as  auctioneer  and  was  cognisant  of  the  defect  in  the  title, 
before  he  paid  over  the  mpney  to  tbe  principal.  He  paid  it  ovdr 
nevertheless;  and  Dampier,  J.  held  that  the  plaintiff  was  entitled 
to  recover  on  that  express  ground,  (h). 

\i  may  be  here  observed  that  tbe  auctioneer  is  the  authorized 
^ugeui  of  both  parties,  under  the  statute  oC  frauds.  His  receipt 
for  the  deposit,  if  he  state  the  terms  and  essentials  of  the  contract^ 
-or  refer  to  (t)  some  writing  by  which  the  terms  may  be  ascer* 
tained,  is  a  sufficient  memorandum  of  agreement.  He  is  th^ 
authorized  agent  of  the  purchaser,  although  the  purchaser  has  an 
iigent  to  bid  for  him  at  the  sale,  (k) 

Where  A.,  having  sold  certaia  premises  to  B.,  assigned  them  bx 
^n  indenture  containing  a  proviso  that  B.  should  not  assig^i  ovei; 
till  the  whole  of  the  purchase  money  should  have  been  paid ; 
and  B.  and  C.  covenanted  for  themselves,  jtheir  executors  am) 
administrators  to  pay  the  money;  tbe  premisee  having  been  taken 
in  execution  for  the  d^bt  of  B.,  who  had.not  paid  the  purehasf 
money,  and  sold  by  tbe  sheriff  to  D.,  who  paid  a  deposit,  ao^ 

(g)  1  Mafsb.  877.    6  Tanni  SI  A.     Sf  5.  5.  C.  I  Marsh,  ssa. 
&  Q.  (0  BU4(den  o.  Bradbear,  18  y^^ 

(i^  See  ^amnqrh  v^  Skim»f  5    47i.   is  v^ss.  47s.   7  Bastdso. 
Bnir.  aese.    Calton  v.  Bragg>  JN»  Bssl^        Qd  ^Snunenon  v,  Heelji>  .S  Tapnil 
ns.   Maberly  v.  Rohiiis,  6  Taant     9$. 
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agreed  to  complete  the  parchase  on  hliTing  a  good  titiie :  it  was 
held  that  the  non-payment  of  the  purchase  money  by  B.  was  a 
sufficient  objection  to  the  tide^  to  enable  D.  to  recover  back  the 
deposit,  in  an  action  against  the  sheriff  for  money  bad  and 
received.  (/)  So  where  (m)  a  landlord  had  given  notice  to  the 
lessee  under  a  covenant  in  the  lease  that  he  would  re-enter  if 
the  premises  were  not  put  in  repair  within  three  months ;  and  the 
lease  was  afterwards  sold  by  auction,  without  informing  the 
vendee  of  this  circumstance:- it  was  held  that  he  might '  recover 
his  deposit,  although  he  knew  the  dilapidated  state  df  the  pre- 
mises. 

Where  (it)  there  was  a  special  agreement  for  the  purchase  of 
a  house,  which  appeared  to  be  neither  stamped,  nor  signed  by 
either  of  the  parties,  nor  by  the  auctioneer,  the  vendee  was  held 
entitled  to  recover  back  his  deposit,  as  money  had  and  received. 
It  was  incumbent  on  the  defendant  to  shew  that,  on  the  plaiatiff^s 
demanding  his  deposit,  he  tendered  an  assignment. 

-  Where  (o)  A.  agreed  to  purchase  of  B.  the  remainder  of  a 
term,  and  B.  delivered  to  him  the  indenture  df  lease  in  order  to 
have  an  indenture  of  assignment  drawn  out,  and  then  A.  obtained 
an  enlargement  of  the  term  from  the  original  landlord,  and 
refused  to  accept  an  assignment,  or  to  pay  the  full  price ;  because 
B.'s  undertenant  had  removed  some  of  the  fixtures.  It  was  held 
that  B.  might  insist  on  his  accepting  an  assignment,  and'  on  tp^ 
mand  and  refiisal  might  maintain  trover  for  the  lease.  ' 
'  The  following  case,  although  not  the  case  of  an  agreement  for 
the  sale  of  a  legal  interest,  deserves  notice  here.  It  arose  upon 
an  agreement  for  the  sale  of  the  interest  of  a  plaintiff,  under  an 
agreement  for  a  lease,  (p)  In  the  year  1796^  an  agreement  was 
entered  into  between  the  agents  of  the  Duke  of  Bedford  and  one 
Scrimshaw,  for  the  grant  to  the  latter  of  a  piece  of  ground 
intended  to  form  the  south-west  side  of  Tavistock-square,  on  a 
building  lease,  the  term  99  years,  ait  a  pepper-corn  rent  for  the 
three  first  years,  and  4S/.  for  the  remainder  of  the  time.    A 

(D  Elliott  V.  Edwards,  3  B.  sad  P.  P.  C.  877.                             •   • 

tSl.  (tf)  Parry o. Frame,  SB. and F.4if^ 

(»)  Stevens  s.  Adamson,  8  Staik;  (p)  Bairter  v.  Cottollyt  1  Jae.  uA 

N.P.C.4St.                              '  W.5T6. 

(a)  Adams  v.  Fairhaui,  S  ittark.  N» 
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proposal  Tor  the  lease,  specifying  the  terms  and  the  bnildiog 
Gondit'ions,  was  inscribed  in  a  book  kept  by  the  duke's  agents  at 
their  office ;  and  the  following  memorandum  was  signed  by  Scrim* 
shaw  at  the  foot  of  it,— <^  27th  July  1796,  the  above  proposal 
agreed  to  this  day  by  me.   Henry  Scrimshaw.''    In  May  1800, 
Scrimshaw  agreed  to  assign  his  interest  in  the  premises  to  the 
defendant,  who  in  1805,  no  buildings  baring  been  commenced, 
agreed  to  sell  it  to  the  plaintiff;  and  on  that  occasion  the  following 
memorandum  of  agreement  was  drawn  up  and  signed  by  the 
jdainttff.    '^Memorandum:  I  the  underwritten  Samuel  Baxter 
do  hereby  agree  with  Charles  ConoUy,  Esq.  ip  consideration  of 
hw  giving  up  to  me  all  his  right  and  interest  of  and  in  140  feet  of 
ground  fronting  Tavislock-square,  by  a  depth  of  80  feet,  forming 
the  comer  of  the  said  square,  and  of  an  intended  street  to  be 
called  New  Frances-street,  which  ground  was  originally  taken  by 
Mr.  Henry  Scrimshaw  of  the  duke  of  Bedford,  at  the  yearly  rent 
of  48/.,  under  conditions  for  building  thereon,  ftc.  since  vested  in 
the  said  Charles  Conolly,  to  fulfil,  perform,  and  keep  the  terms 
and  conditions  rtientioned  in  the  memorandum  kept  at  the  duke 
of  Bedford^s  office  for  that  purpose,  &c.  and  also  to  well  and 
effectually  secure  to  the  said  Charles  Conolly,  his  executors, 
administrators,  and  assigns,  for  the  whole  building  term  in  the 
said  ground,  an  improved  yearly  ground  rent  of  40^,  over  and 
above  the  said  original  ground  rent  of  48/.  payable  to  the  duke  of 
Bedford,  with  such  covenants  and  conditions  for  securing  the 
same  dear  of  all  deductions,  as  are  contained  in  the  lease  of  the 
duke  of  Bedford.  The  said  ground  rent  amounting  to  88/.  to  com- 
mence from  Midsummer  1806,  the  said  Samuel  Baxter  observing 
the  conditions  aforesaid,  May  18, 1805."    Under  this  agreement 
the  plaintiff  paid  to  the  defendant  according  to  the  terms  of  the 
agreement  40/.  per  amtum^  from  1805  to  1816 :  but  be  did  not 
begin  building;  nor  did  it  appear  that  he  had  ever  taken  pos- 
eession^  or  at  least  made  any  use  of  the  land.    Some  arrears  of 
the  annud  payment  being  due,  the  defendant  in  Easter  term 
1819,  brought  ah  action  of  assumpsit  on  the  special  agreement; 
and'  there  was  also  a  count  for  use  and  occupation  against  the 
plaintiff  for  the  recovery  of  them.    At  the  trial  Abbott  C.  J.  was 
of  opinion  that  the  fact  of  the  plaintiff's  having  made  the  pre* 
tions  payments  was  eondnsive  evidence  of  his  having  taken 
poMeiiion  of  the  land;  and  the  jury  under  his  direction  found  a 
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verdlet  for  the  defeadant  in  eqaityi  (the  pbt»tiff  at  law).  A  writ 
^f  error^  wbi^b  was  still  pendiog)  bad  been  brooght  on  the  judg* 
meat  emtei^  upon  this  verdict*  The  bill  filed  after  the  yerdict 
charged  that  the  defendant  was  not  able  to  make  any  title  to  the 
premises,  and  that  being  surrounded  by  lands  belonging  to  other 
proprietors  over  which  there  was  no  right  of  way  they  were  inac* 
cessiUe,  and  prayed  that  the  contract  might  be  delivered  up  lo  be 
cancelled,— the  money  that  had  been  paid  by  the  plaintiff  to  the 
defeqdant  refnuded^-^HUid  an  injunction  to  restrain  the  deieadaiit 
from  proceeding  upon  the  verdict,  or  otherwise  tot  recovery  of 
the  40/.  ptr  anmm.  The  defendant  in  his  answer  said,  thirt  at 
the  time  of  the  agreement  the  plaintiff  was  well  aware  of  the 
nature  of  his  interest  in  the  premises ;  and  insisted  that  he  was 
not  entitled  according  to  the  true^  meaning  of  the  contract  to  any 
evidence  <tf  title,  or  to  any  title x  except  the  agreement  signed  by 
Scrimshaw,  and  that  by  which  Scrimshaw  assigned  to  him,  or  that 
if  originally  he  had  a  right  to  call  for  a  title,  he  had  since 
waived  it. 

On  a  motion  for  an  injunction,  the.  lord  chancellor  said^ 
^'  whether  the  defendant  can  succeed  in  the  action  which  he  has 
brought  has  nothing  to  do  with  th^e  agreement.  The  question  be« 
jGore  me  is,  whether  I  ought  to  permit  him  to  bring  an  action  fiov 
the.  recovery,  of  the  40/.  ?  I  state  this  as  a  case  in  which  I  have 
not  a  particle  of  doubt.  The  meaning  of  this  contract  is  no 
more  than  this  s  if  you  (the  defendant)  will  put  me  in  the 
same  situation  as  yourself  with  the  landlord,  whether  it  Va  a 
contract  for  an  interest  or  goodwill,  I  will  undertake  not  only  fov 
the  rent,  but  to  pay.  you  an  aimuity  of  40/.  a  yoar.  This  is  in 
1805*  It  may  be  there  is  no  road :  but  the  landlord  may  say,,  if  this 
hof  se  is  to  be  built  in  thia  comer  it  is  part  of  thp  square;  and  what 
acGommodatiea  they  may  have  it  ia  for  them  to  enquire  before 
they  enter  into  the  agreement  From  18Q5  to  1816  paymwt  is 
made  under  tbia  agreement*  Was  it  ever,  heard,  aftsir  ten  yean, 
that  it  could  be  argued  that  the  parties  who  had  aigned  the 
agf  aement,  and  acted  upon  it  for  that  time,  can  protend  to^  say 
that  ^thc^  did  not  understand  what  they  wen^  about?  It  in  mi 
tbMnke  of  Sodford  (ihfo  la^oifd)  is  npt  bound  to  fprant  a^  laaaa» 
Icannot  sayn^atbar  he  ipiOr  aat<  if  tba^  %mm  wi  MAititiQift 
had l|eaii:pai;(b|]nec^Jio woidiha9i^4mR.^ai^  Bnfcaaiyawig 
be Jaootlmvid^iBnd  tlia oonatcMlaioIgriWiU  noi  axaciila«n<< 
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tract  for  the  sale  of  a  good  will ;  at  the  same  time  it  will  not 
enjoin  against  any  proceeding  at  law  under  such  an  agreement. 
Suppq9e,  for  instance,  tt^^re.  is  a. contract  for  the  good  will  o(  a 
shop;  it  cannot  be  conveyed,  and  the  court  would  say,  Go  and 
make  what  you  can  of  it  at  law.  If  you  can  recover  very  well,  we 
won't  prevent  you;  if  you  cannot,  very  well  again,  we  won't  assist 
you.  The<)ueiition  here  is,  taking  this  as  acontract  for  an  equitable 
interest,  or  for  the  benefit  of  the  honour  of  the  duke  of  Bedford, 
provided  the  party  has  done  what  he  enn^aged  to  do,  what  right 
havel  to  restrain  the  defendant  at  law  ?  If  he  has  mistalcen  hia 
action,  you  have  your  defence  at  law  : — but  what  equity  has  the 
plaintiff  to>' come  here. at  this  distance  of  time?  This  is  not  a 
case  Jn  which  a  positive  title  is  agreed  for;  but  it  is  conditional: 
you  are  to  perform  certain  things  before  a  title  can  be  asked  for. 
I  am  therefore  of  opinion  that  there  is  not  a  particle  of  equity  in 
this  application/*  From  Lord  Eldon's  judgment  in  this  case, 
althpugh  be  appears  to  rest  in  some  measure  upon  the  delay 
of  the  plaintiff,  it  does  not  appear  that  the  general  principle 
laid  down  by  bim  was  any  thing  more  or  less  than  that  in 
cases  of  the  agreement  to  assign  a  good  will,  the  court 
would  not  interfere  either  on  the  one  side  or  the  other ;  t •  e. 
either  to  enforce  the  contract,  or  to  restrain  proceedings  at 
law. 

The  purchaser  of  a  leasehold  interest  must  in  equity  be  held  tp 
have  contracted  with  full  notice  of  the  clauses  of  the  lease,  at  the 
time  of  the  sale,  because  he  might  have  looked  into  the  lease 
before  he  entered  into  the  contract.  Therefore  where  (f)  on  a^ 
aale  in  lots  of  certain  premises,  the  particulars  of  which  stated 
them  to-be  held  under  one  lease  reserving  rent,  and  that  the  pur* 
chaser  of  one  particular  lot  was  to  be  exclusively  subject  to  the 
rent ;  it  was  held  that  (he  other  purchasers  could  not  object  to 
tbetitlc^i^n  the  ground  of  a  clause  of  re-entry  on  non-payment  con- 
tained ia  th^  lease. 

After  judgment  against  the  purchaser  of  a  leasehold  house  and 
furniture,  in  an  action,  at  law  for  breach  of  contract,  the  vender 
has  a  lien  up^n  the  house  and  furniture;  and,  in  case  of  bank- 
ruptcy, may  prove  onder  the  commission  for  any  deficiency,  (r) 

(f)  Walter  v.  Maunde,  I  Jac.  and  (r).JSxpaWeLordSeaforUi»  Id  Yea. 
W.  181.  aS5.  1  Rose  B.  C.  306. 


^  546  On  assignments  of  lta$e9»        [Chap.  IV. 

Voluntary  assi^ments  in  the  lessee's  lifetime  must  be  by 
writing;  and  it  has  been  determined  that,  although  less  than 
three  years  of  the  term  remain  unexpired,  the  assignment  does 
tiot  come  within  the  exception  of  the  second  section  of  the 
statute  of  frauds,  (s)  Whether  the  assignment  of  a  parol  lease 
should  be  assigned  by  writing  seems  to  be  a  question,  altht>ugh 
it  has  been  ruled  so  at  nisi  prius.(l)  An  equitable  assign* 
roent  indeed  may  be  made  by  depositing  the  indenture  of 
lease  with  a  creditor :  but  this  gives  no  legal  title ;  although 
it  has  been  held  that  a  bill  in  equity  may  be  maintained 
against  such  a  creditor  for  the  specific  performance  of  a  cove- 
nant running  with  land,  (u)  The  lord  chancellor  said, ,  it  was 
not  material  whether  the  creditor  took  it  as  a  pledge,  or  as  a 
purchase:  he  cannot  take  the  estate,  and  refuse  the  burthen.  If 
he  is  entitled  to  the  legal  conveyance,  equity  will  consider  him  as 
actually  having  it  as  against  the  landlord.  Under  particular 
circumstances  also  the  want  of  a  formal  conveyance  has  not  been 
attended  with  disadvantage  at  law.  Where  (jp)  for  instance  a 
defendant,  supposing  himself  the  representative  of- a  lessee  for 
years,  sold  the  term,  and  delivered  the  lease  to  the  plaintiff,  but 
without  any  written  assignment  or  formal  conveyance,  saying  the 
premises  were  bis,  and  if  any  thing  happened  he  would  see  the 
plaintiff  righted ;  it  was  held  that  the  plaintiff  might  maintain  an 
action  for  money  had  and  received  against  the  defendant  on  the 
rightful  administrator  ousting  the  plaintiff  by.  ejectment.  The 
.  court  said  they  did  not  wish  to  disturb  the  rule  of  caveat  emptor 
in  those  cases  where  a  regular  conveyance  had  been  made  to 
which  other  covenants  could  not  be  added  ;  because  a  seller  only 
covenants  for  his  own  acts,  and  the  acts  of  those  claiming  under 
him :  but  here  the  whole  passed  by  parol,  and  proceeded  on  a 
misapprehension  of  both  the  parties  that  the  defendant  was  the 
legal  representative  of  the  lessee.  A  parol  agreement  to  deposit 
a  lease  when  granted,  as  security  for  money,  is  not  an  equitable 
mortgage,  (y) 
Where  (s)  the  defendant  being  possessed  of  certain  stables  in 

(i)  Aaoo.  1  Veotr.  888.  (*)  Cripps  v.  Reade,  6  T.  R.  606. 

(I)  BotUng  o.  Martin,    1   Cample.         Cy)  £:»  |Mrle  Coombe,  4  Madd.  849. 
V.  P.  C.  317.  (s)  Price  V.  Leyburn,  1  Gow.  N.P.C. 

(»)  Lacai  V.  Comerferd,  1  Tes.  J.  109. 
tS6. 
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which  he  carried  on  business  as  a  coachroaster^^ncl  also  of  divers 
horses,  carriages,  and  other  chattels  on  the  premises,  in  con- 
sideration that  the  plaintiff  would  take  possession  of  the  said 
stables,  and  become  tenant  of  the  same,  and  buy  the  horses 
at  410/.,  by  parol  undertook  to  pay  the  plaintiff  any  money  which 
he  might  be  compelled  to  pay  for  arrears  of  taxes  or  rent,  this 
was  held  not  to  be  an  agreement  within  the  third  section  of  the 
statute  of  frauds  for  the  passing  an  interest  in  land.  So  where  (a) 
a  tenant  having  agreed  by  parol  with  his  landlady,  that  if  she  would 
accept  another  for  her  tenant  in  his  place  (he  being  restrained 
from  assigning  without  licence)  he  would  give  her  40/.  out 
of  JOO/.,  which  he  was  to  receive  for  the  good  will  if  her  consent 
were  obtained  ;  behaving  received  the  100/.  from  the  tenant  who 
.was  cognisant  of  the  agreement,  it  was  held  that  the  landlady 
might  recover  in  an  action  for  money  had  andxreceived,  because 
the  consideration  being  executed,  it  was  out  of  the  statute  of 
frauds  as  a  contract  for  an  interest  in  land. 

No  particular  form  is  requisite  in  an  assignment.  The  only 
directions  of  the  statute  are,  that  it  shall  be  by  deed  or  note  in 
writing,  and  signed  by  the  party  making  it:  it  has  been  held, 
therefore,  that  it  may  be  by  any  note  in  writing  not  purporting 
to  be  a  deed,  and  requires  no  sealing  or  delivery,  (b)  If,  however, 
it  is  the  assignment  of  a  reversion  after  an  underlease,  there 
clearly  the  grant  must  be  by  deed,  as  in  all  other  cases  of  the 
grant  of  a  reversion,  (c) 

The  word  **  assign*'  in  an  assignment  is  said  to  be  as  general 
a  word  of  covenant  as  ^^  demise"  in  a  lease,  (d)  Nor  is  it  more 
extensive  in  effect;  for  if  tenant  for  life  leases  for  years,  and  the 
lessee  assigns  all  his  estate  tarn  amplq  modo  et  formdy  as  he  ought 
to  have  it,  this  implies  no  warranty  beyond  the  life  of  the  tenant 
for  life,  {t) 

The  proper  mode  for  a  joint  tenant  to  convey  his  estate  to  his 
companion  is  by  release :  but  if  he  grant  or  assign  it,  it  is  well 
enough.  (/)    So  where  A.  and  B.,  a  feme  sole,  were  joint  tenants^ 


(a)  Griffith  v.  Young,- 18  East  519.  [fi  Bac.  Abr.  Cot.  B.  pi.  65. 

(5)  Beck  d.  Fry  o.  Phillips,  5  Burr.  (0)  Landydale  o.  Chejney,  Cro.  Elix. 

S8S7.    Arnold  o.  Bidgoody  Cro.  Jac  157: 

818.  (/}  Chester  v.  WiUan,  S  Saoad.  90. 

(e)  Beelj  9.  Parry,  S  Lev.  165. 
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and  B.  took  baron,  and  then  she  and  her  baron  levied  a  fine  sur 
coneesserunt  of  the  term  to  A.,  this  was  held  to  be  a  good 
release  of  her  share,  and  extinguished  the  jointure,  {g)  If  one 
of  two  joint-tenants  assign  any  part  of  the  premises  to  a  strangeri 
the  joint-tenancj  in  the  whole  is  severed.  (A) 

In  assignments  an  exception  of  timber  trees,  or  of  the  gravel 
and  clay  within  the  landy  is  void,  because  the  lessee  cannot  except 
that  which  does  not  belong  to  him.  On  the  sanle  principle, 
where  the  lessee  having  committed  waste  by  the  opening  of  a 
mine  assigned  over,  excepting  the  profits  <>f  a  mine,  this  was  a 
void  exception,  (t) 

Although  there  can  be  no  implied  trust  between  lessor  and 
lessee,  there  may  be  such  an  implication  between  assignor 
and  assignee  as  well  as  in  the  sale  of  any  other  species^  of  pro- 
perty. (*) 

An  assignment,  as  has  been  beforementioned,  implies  t6e 
transfer  of  the  whole  interest  of  the  lessee :  therefore,  the  reserv- 
ation of  a  single  day  will  make  it  an  iinderfdase,  and  not  an  as- 
signment. So  where  lessees  for  lives  granted  dll  their  ebtate,  rfgh), 
title,  and  interest  for  ninety-nine  years;  if*  the  cesiuh  ^iie  xih 
should  so  long  live,  this  was  no  assignment  of  the  freehold ;  and, 
consequently,  not  of  the  whole  interest  of  th^  ^rftitoi's';  aM  ikb 
privity  was  transferred  as  between  lessor  ai^d  lessee.  (/) 

In  the  earlier  cases  it  was  donbted  whether  r^'nt  coMiiT  bb 
reserved  on  assignments  of  terms :  but  it  seems  to  1>e  tettTed  fhiElt 
it  may  be  so  reserved  without  deed  ;  and  such  reservatibns  are, 
Strickly  speaking,  rents,  though  the  lessor  have  no  reversion.  (f7f) 
So  where  the  grant  is  made  to  trim  in  revei'sion  of  tho'^hdlb 
term,  which  is  not  actually  but  conseqtrentially  onl^y  a  surrender 
by  operation  of  law, ,  a  rent  or  condition  inay  be  reserved  'witlic(tft 
deed :  but  it  was  said  that  if  it  were  the  case  of  a  ft*eebdld,  a 
deed  would  be  requisite  in  respect  of  the  freehold  as  well'fiir  the 
reservation  of  rent  as  of  a  condition,  (it) 

ig)  fimUace  v.  ScayeD,  9  Roll.  Eep.  (w)  Spstcbarst  o.  Minns,  Aleyae 

444.    ^      ,  ^8.  Floyd  V.  Langfield,  1  Freem.  918. 

(*)  Sjm's  case,  Cro.  Rliz.  %S,  Winstoa  ©.  Piockney,  I  Vcntr.  949. 

(0  Saunder*8  case,  5  Rep.  19.  a.  %TS\    VtwtQ^^v^  Baricf ,  CarUk 

<fr)  HuUhias  o- X^^  1  Atk.  447.  161. 

(D  loid  Beii^y  o.  Taylor,    I  Bast  («)  Per  Lord  Hale,  1  Veatr.  949. 
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Where  (o)  on  an  .assignment  it  was  declared  that  the  second 
assignee  should  have  (he  premises  on  the  terms  of  the  lease,  and 
should  pay  the  suqi  of  8/.  ]Qj.  over  and  above  the  rent  annuallyi 
towards  the  good  will  already  paid  by  the, assignee  :  this  sum  was 
held  to  be  in  gross,  although  reserved  annually,  and  only  in- 
tended to  reimburse  the  assignee  by  annual  payments  the  sum  in 
gross  which  he  himself  had  paid  towards  the  good  will  of  the 

bouse  demised.    Mr.  Justice  BuUer  observed  that,  as  it  was  not 

....  •  ■   ' 

expressed  on  the  face  of  the  instrument  from  what  time  the  pay- 
ment of  the  8/.  10^.  was  to  commence,  it  should  be  taken  to  mean 
from  the  time  of  the  agreement:  supposing  it,  therefore,  made  in 
the  middle  of  a  quarter,  it  could  not  apply  to  rent,  because  it  was 
to  be  paid  for  the  good  will  from  the  time  of  the  agreement. 

Upon  the  same  principle  that  rent  may  be  reserved,  conditions 
of  re-entry  for  the  nonpayment  of  rent,  and  all  other  covenants, 
conditions,  and  provisoes  which  make  usually  part  of  the  contract 
in  leases,  may  be  inserted  in.  assignments,  (p) 

Where  a  lessee  pur  autre  vie  to  him,  his  heirs  and  assigns,  assign- 
ed his  whole  interest,  reserving  rent  to  him  and  his  executors,  with 
a  proviso  that  upoii  nonpayment .  the  assignor  and  his  heirs 
might  re-enter,  and  the  assignee  covenanted  to  pay  rent  to 
the  assignor,  his  executors  and  administrators  ;  it  was  held  to 
be  a  good  reservation  to  the  executor ;  and,  that  in  case  the 
hpir  should  enter  by  force  pf  the  proviso,  |ie  would  be  a  trustee 
for  the  executor,  {q) 

Assignments  being  in  the  nature  of  sales,  the  same  covenants 
for  title,  further  assurance,  arid  quiet  enjoyment,  are  introduced 
into  assignments  as  into  conveyances  of  the  fee-simple;  and  it  is 
frequently  a  question  how  far  the^e  covenants  are  dependent  on 
one  another,  and  what  are  their  respective  offices,  (r) 

Covenants  for  title  may  either  include  the  title  of  the  lessor,  or 
♦may  be  confined  (as  they  usually  are)  to  the  acts  of  the  assignor 
and  those  claiming  under  him.  In  Barton  v.  Fitzgerald,  (*)  the 
deed  of  assignment,  after  reciting  the  original  lease  as  granted  to 
another  for  ten  years  absolutely,  which  term  by  mesne  assignments 

(•)  Smith  V.  Mapleback,  1  T.  R.  P.  Wms.  555. 

^1«  (r)  Crayford  ».  Crayford»  Cro.  Car. 

(jp)  Doe  d.  Freeman  v.  Bateman»  8  106.    Nervins  v.  Manns,  S  Lev.  46. 

B.  &  A.  168.  (,)  15  Bast  530. 

(«)  Jennison  o.  Lord  lezingten,  I 
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vested  in  the  assignor;  and  also  reciting  that  the  plaintiff  had 
contracted  for  the  absolute  purchase  oF  the  premises,  witnessed 
that  the  defendant  *^  bargained,  sold,  assigned,  transferred,  and 
set   over,"  the  same  premises  to  the  plaintiff  for  all   the  rest 
and  residue  of  the  said  term  often  years  in  as  ample  a  manner  as 
the  assignor  might  have  held  the  same,  subject  to  the  payment  of 
rent  and  the  performance  of  covenants ;  and  the  assignor  then  cove- 
nanted  that  it  was  a  good  and  subsisting  lease  valid  in  law  in  and 
for  the  said  premises  thereby  assigned;  and  not  forfeited,  or  other- 
wise determined  or  become  voPd  or  voidable:  it  was  held  that 
the  generality  of  this  covenant  for  title,  supported  by  the  re- 
cital  of  the  bargain  for  an  absolute  term  of  ten  years,  was  not 
restrained  by  other  covenants  which  went  only  to  provide  against 
the  acts  of  the  assignor,  and  those  claiming  under  him.   Therefore, 
as  it  appeared  that  the  original  lease  was  for  ten  years,  deter- 
minable on  a  life  in  being,  which  dropped  before  the  ten  years 
expired,  and  after  the  assignment :  it  was  held  that  the  assignee 
might,  in  an  action  of  covenant  against  the  assignor,  assign  a 
breach  upon  an  absolute  covenant  for  title.    In  an  early  case,  (0 
however,  where  the  lessee  of  a  tenant  in  tail,  whose  lease  was  not 
warranted  by  the  statute  33  Hen.  YIII.,  on  assignment  cove- 
nanted that  he  was  possessed  of  the  indenture,  and  that  at  the  time 
of  the  assignment  it  was  unavoided  and  unavoidable,  and  then 
the  tenant  in  tail  died ;  and  the  breach  assigned  was,  that  the  issue 
entered :  the  court  held  that  this  was  no  breach ;  secus  if  the  cove- 
nant had  been  that  the  lease  should  continue  unavoided  during 
the  term,  or  that  the  assignee  should  enjoy  during  the  term. 

In  the  case  of  Barton  v,  Fitzgerald,  abovementioned,  Lord 
Ellenborough  observed  that  the  covenant  for  enjoyment  was  not 
unnecessary,  although  the  covenant  for  title  should  be  held  to 
be  absolute;  for  this  rela.ted  to  the  title,  whereas  the  covenant  for 
quiet  enjoyment  related  only  to  the  acts  of  the  assignor  subsequent 
[  to  the  vesting  of  the  title.    In  the  case  of  Howell  v.  Richards  (tr) 

I  the  court  made  a  similar  distinction  between  covenants  for  title 

and  those  for  quiet  enjoyment ;  and  it  was  held  that  the  gene- 
rality of  the  covenants  for  quiet  enjoyment  was  not  restrained  by 
the  qualified  nature  of  the  covenants  for  title  and  a  right  to  con- 


(I)  Hemingway  v.  Sad,  9  Keb.  816,        (v)  II  East  633. 

«oa. 
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yey.  '<  The  covenant  for  title  and  a  right  to  convey  were  sometiroeHt 
though  improperly,  called  ^  synonimous  covenants.'  They  were, 
however,'  connected  covenants,  and  generally  of  the  same  import 
and  effect;  and,  being  directed  to  one  and  the  same  end,  the  quali- 
fying language  of  the  one  might  properly  enough  be  considered  as 
virtually  applicable  to  the  other :  but  the  covenant  for  quiet  en- 
joyment was  of  a  materially  different  import,  and  directed  to  a  dif- 
ferent object.  The  covenant  for  title  was  an  assurance  to  the  pur- 
chaser that  the  vendor  had  the  very  estate  in  quantity  and  quality 
which  he  purported  to  convey ;  the  covenant  for  quiet  enjoyment 
was  an  assurance  against  the  consequences  of  a  defective  title  and 
any  disturbance  thereon.  For  the  purpose  of  this  covenant,  and 
any  indemnity  it  afforded,  it  was  immaterial  in  what  respects,  and 
by  what  means,  or  by  whose  acts,  the  eviction  of  the  grantee  took 
place:  if  he  should  be  lawfully  evicted,  the  grantor  by  such 
his  covenant  stipulated  to  indemnify  him  at  all  events.  And  it  was 
perfectly  consistent  with  reason  and  good  sense  that  a  cautious 
grantor  should  stipulate  in  a  more  restrained  and  limited  way  for 
the  particular  description  of  title  which  be  purported  to  convey 
than  for  quiet  enjoyment.  He  might  suspect,  and  even  know,  that 
his  title  in  strictness  of  law  was  in  some  degree  imperfect :  but 
he  might  at  the  same  time  know  that  it  had  not  become  so  by  any 
act  of  his  own.  And  he  might  likewise  know  that  the  imperfec- 
tion was  not  of  such  a  nature  as  to  afford  any  reasonable  chance  of 
disturbance  to  those  who  should  take  under  it.  He  might,  there- 
fore, very  readily  take  upon  himself  a  liability  to  make  an  indem- 
nity against  an  event  which  he  considered  next  to  impossible,  ivhilst 
he  chose  to  avoid  the  responsibility  for  the  strict  legal  perfec* 
tion  of  his  title  in  case  it  should  be  found  at  any  future  time 
to  have  been  liable  to  an  exception  at  the  time  of  his  convey-.  * 
ance.*' 

In  Nind  V.Marshall  (v)  there  was  a  covenant  for  quiet  enjoyment 
during  the  term,  ^^  without  the  lawful  let,  suit,  interruption,  &c.  c' 
J  .M .,  bis  executors,  administrators,  or  assigns,  or  any  of  them,  or  any 
other  person  or  persons  whomsoever  having  or  claiming  any  estate 
or  right  on  the  premises;  and  that  free  and  clear  and  freely  and 
clearly  discharged  or  otherwise  by  J.  M.,  his  heirs,  executors,  or 
administrators,  defended,  kept  hafmless,  and  indemnified  from  all 

(«)  I  Bred,  and  Bing.  317. 
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former  gifts,  grant?,  bargains,  sales,  leasees,  morfgftges,  assfgn- 
nientB,  rents  and  arrears  of  rent,  ntatiites,  judgment?,  and  recogniz- 
ances made  and  suffered  by  J.  M.,  or  by  their  or  either  of  their 
acts,  means,  defiiult,  procurement,  consent,  or  privity."  And  this 
covenant  was  preceded  hy  a  covenant  that  the  lease  was  a  gbod 
lease,  notwithstanding  any  act  by  J.  M.,  and  followed  by  a  cove- 
nant for  further  assurance  by  J.  M.,  bis  executors,  administrators, 
and  all  persons  whomsoever,  claiming  during  the  residue  pf'the 
term  any  estate  in  the  premises  under  him  or  them  :  it  was  held 
(Park,  J.  dissent.)}  that  the  covenant  for  quiet  enjoyment  extended 
only  against  the  acts  of  the  covenantor,  and  those  claiming  under 
him,  and  not  against  the  whole  world.  It  was  argued,  in  this 
case,  that  the  words  of  this  covenant,  viz.  *^  or  any  other  pier^n 
or  persons  whomsoever,''  must  extend  in  necessarj  construction 
to  all  mankind  having  title,  however  derived;  especially  as  those 
words  were  superadded  to  the  express  mention  of  the  covenantor 
himself  by  name,  his  executors,  administrators,  and  assigns.  But 
Mr.  J.  Richardson  observed  that  the  covenant  for  quiet  enjoy- 
ment did  not  end  there;  but  went  on  to  particularise  the  grounds 
of  let  or  disturbance,  from  which  the  enjoyment  covenanted  for  was 
to  be  free  and  clear ;  and  all  these  would  be  found  to  be  such  as 
arose  from  acts  done  or  defaults  made  by  the  covenantor  himrself. 
It  was  manifest,  likewise,  that  the  latter  part  of  the  covemint 
'^.  would  be  made  wholly  inoperative  if  the  former  were  construed 

an  absolute  covenant  for  quiet  enjoyment  against  all  mankind,  on 

whatever  grounds  they  might  be  found  to  derive  title.    It  might, 

however,  be  said  that,  by  thus  giving  effect  to  the  latter  qualifying 

^  words,  the  absolute  words  relied  on,  namely,  ^^or  any  person  or 

persons  whomsoever,''  would  be  rendered  inoperative :  but  if 
these  words  were  coupled,  as  they  might  well  be,  with  the  quali- 
fying words  superadded,  they  would  not  be  wholly  inoperative ; 
for  the  former  part  of  the  covenant  prior  to  the  words  in  question 
engaged  that  there  should  be  a  quiet  enjoyment  without  the  inter- 
ruption of  the  defendant  himself,  his  executors,  administrators, 
and  assigns ;  and,  if  other  words  descriptive  of  a  larger  class  of 
.  persons  had  not  been  added,  it  would  have  been  at  least  doubtful 
whether  a  disturbance  from  an  underlease,  rent-charge,  or  annuity 
secured  by  a  powef  of  distress,  or  on  a  recognizance  or  judgment, 
would  have  been  provided  for.  But  all  these  dangers  were  effec- 
tually excluded  by  the  construction  of  the  court;  and  thecove* 
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nant  in  effect  stood  thus:  that  there  should  be  quiet  enjoyment 
during  the  residue  oF  the  term  free  from  or  indemnified  against 
all  interruptions  not  only  on  the  part  of  the  covenantor  himself: 
but  on  the  part  of  all  other  persons  lawfully  deriving  title,  or 
interest  from  the  acts  or  defaults  of  the  covenantor,  his  executors, 
administrators  or  assigns* 

The  assignor  of  a  lease  covenanted  that  he  had  not  at  any  time 
done  or  suffered  any  act  or  thing  whereby  the  premises  intended 
to  be  assigned  could  be  impeached  or  affected  in  title  or  estate, 
and  that  for  and  notwithstanding  any  such  act,  &c.  the  lease  was 
a  good,  valid,  and  subsisting  lease,  and  not  forfeited,  surrendered, 
or  become  void;  and  that  he  had  in  himselfgood  right,  full  power 
and  authority  to  grant,  assign,  transfer,  and  set  over  the  same  to 
the  assignee  in  the  manner  afore^Id*  Then  followed  a  covenant 
for  further  assurance  by  the  assignor  and  all  persons  claiming 
under  him.  Held  that  such  covenant  was  confined  to  the  act  df  the 
assignor  alone,  (x) 

Where  (y)  a  lessee  by  indenture,  reciting  that  the  lease  hdd 
been  made  to  himself  and  another  as  joint  tenants,  and  averring 
the  death  of  A.  by  which  the  interest  survived  to  him,  granted  all 
bis  estate  and  interest  to  the  defendant,  and  covenanted  that  tbe 
defendant  should  enjoy  without  disturbance  for  any  act  done  by 
him  ;  and  it  appeared  that  the  other  joint  tenant  had  assigned  his 
moiety  in  his  lifetime :  it  was  held  that  the  express  covenant  did 
not  in  this  case  qualify  the  general  warranty,  and  this  was  affirmed 
in  error.  The  distinction  appears  to  be  between  a  grant  which  is 
good  at  first,  and  becomes  bad  by  subsequent  eviction,  (in  which 
case  an  express  covenant  will  qualify  the  general  warranty :  (z)) 
and  this  case,  where  the  grant  never  was  good  for  a  moiety,  nor 
had  the  assignee  ever  enjoyed  more;  yet  the  assignor  had  granted 
the  whole. — This  was  of  the  substance  of  the  agreement,  and  was 
not  qualified  by  the  ensuing  covenant. 

If  there  is  an  agreement  between  the  lessee  and  another  that 
the  other  is  to  accept  the  lease,  and  take  the  fixtures  and  crop  at  a 
valuation,  and  the  assignee  take  possessioii,  butthe  lease  is  never  as- 
signed, the  assignor  cannot  maintain  indebitatus  assumpsit  for  the 


{s\  Foord  V,  WilsoDy  8  B.  Moor.         (jr)  Johnson  r.  Proctor,  Yelv.  175i 
59«.  (s)  Nokes*i  case,  4  Rep.  SO.  b. 
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fiilores  and  crop :  but  his  only  remedy  is  by  a  special  action  on  the 
agreement,  (a)  But  where  there  was  an  agreement  between  the 
outgoing  and  incoming  tenant  that  the  latter  should  buy  the  hay 
and  spike  roll  of  the  former  on  the  farm ;  and  that  the  former  should 
allow  to  the  latter  the  expense  of  repairing  gates  and  fences ;  and 
the  ?alue  of  the  hay  and  repairs  should  be  settled  by  third  per- 
sons :  It  was  held  that  the  balance  might  be  recovered  by  the 
outgoing  tenant  in  indebitatus  assumpsit  on  a  count  for  goods  sold 
and  delivered.  Nothing  being  referred  to  the  appraisers  but  the 
valuation  of  the  goods  and  repairsy  an  appraisement  stamp  on  the 
written  valuation  was  held  sufficient,  (b) 

The  executor  of  a  tenant  from  year  to  year  may  gain  a  settle- 
ment by  residing  on  a  tenement  under  10/.  a  year,  and  that  before 
probate  although  his  testator  could  not :  and  the  distinction  arises 
from  the  diSTerence  of  character.  The  one  comes  in  by  his  own 
contract,  and  the  other  by  act  of  law;  and,  consequently,  cannot  be 
consideredascoming  into  the  parish  with  the  views  provided  against 
by  the  stats.  IS  and  14  Ch.  II.  c.  12.  This  case,  therefore,  is  not 
considered  within  the  purview  of  that  statute,  (c)  In  the  case  of 
a  purchase,  if  the  value  be  below  SO/.,  no  settlement  can  be 
gained :  but  if  the  property  comes  by  act  of  law,  the  value  is  not 
material*  An  equitable  interest  with  continued  possession  is  suf- 
ficient, {d)  And  a  sole  next  of  kin  has  such  an  equitable  interest 
in  a  leasehold  tenement  of  an  intestate  that  he  may  gain  a  set- 
tlement by  residing  the  requisite  time  in  the  same  parish 
after  the  intestate's  death  before  administration  granted  to 
him;  neither  was  it  considered  material  that  the  intestate's 
widow  survived  him,asshe  died  without  taking  out  administration 
leaving  the  other  sole  next  of  kin.  For  it  is  so  much  a  claim  of 
right  in  the  next  of  kin  to  take  out  administration,  that  if  the  ordi- 
nary refused,  the  court  would  grant  a  mandamus  to  enforce  it.  (c) 
A  man  cannot  be  removed  from  his  own  leasehold  estate,  although 
below  tbe  value  of  10/.  a  year,  though  actually  chargeable: 

(a)  Neal  v.  Viney,  1  Campb.  N.  P.  C.  Grandboroagh,  1  Sir.  07. 

471.  (i)  R.  V.  £diDgton,  1  East  888. 

(f)  Leeds  o.  Borro^rs,  12  East  1.  (0)  R.  v.  Horsley,  8  East.  405.   See 

(e)  R.  V,  Stone,  6  T.  R.  897.    See  R.  v.  ColdashtoD,    Barr.  Settl.  Cas. 

R.  9.  Uttoxeter»   Burr.  S.  C.    538.  450.    R.  v.  Northcarrjf,  Cald.  137. 

R.  V.  Sundrishy  .ib*  7.    Mursley  «. 
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because  the  stat  13  and  14  Ch.  II.  c.  14.  has  been  neyer  held. to 
apply  to  persons  living  on  their  own  estates,  of  whate?er  nature 
or  value  it  may  be.  (/} 

The  residence  in  all  settlement  cases  must  be  in  the  character 
of  tenant:  If,  therefore,  a  tenant  be  arrested  and  taken  out  of 
the  parish,  the  occupation .  by  his  wife  and  children  will'  gain  no 
settlement  for  either  husband  or  wife,  (g)  So  a  residence  of 
thirty-three  days  by  a  widow  cannot  l>e  coupled  with  a  residence 
of  sixteen  days  on  the  same  tenement  with  her  husband  pre- 
ceding his  death ;  (h)  but  in  the  case  of  assignments  the  autho- 
rity of  the  landlord  is  not  requisite,  (i ) 

The  same  observations  as  have  been  made  on  the  execution  of 
leases,  where  made  by  deed,  will  apply  to  assignments  where  made 
by  deed :  and  it  has  l>een  determined  that  if  the  vendor  of  a  lease- 
hold estate  delivers  the  conveyance  as  an  escrow,  to  take  effect  on 
the  payment  of  the  residue  of  the  purchase  money,  the  property  in 
the  title  deeds  is  so  vested  in  the  vendee,  that  if  the  vendor  retaia- 
ing  possession  of  them  pawn  them,  he  confers  on  the  pawnee  no 
right  to  detain  them  after  the  payment  of  the  residue  of  the  pur- 
chase money,  (k)  If  a  decree  for  a  sale  of  lands  be  made  in  the 
Chancery  or  Exchequer  in  Ireland,  and  the  proper  party  refuses 
to  execute  the  conveyance,  the  stat.  28  Geo.  III.  c.  35.  Ir. 
enables  a  master  in  chancery,  or  remembrancer  in  the  Exchequer, 
to  execute  it  in  the  name  of  such  person  refusing. 

So  also  the  nature  of  covenants  as  distinguished  into  collateral 
covenants  and  those  running  with  the  land  is  the  same  in  the 
assignments  as  in  leases.  Therefore,  where  A.  assigned  to  B. 
part  of  the  premises  for  the  residue  of  a  term,  with  a  covenant  for 
quiet  enjoyment ;  and  B.  assigned  to  C. :  it  was  held  that  C. 
might  bring  an  action  of  covenant  against  A.  on  this  covenant  if 
evicted,  because  it  ran  with  the  land ;  and  a  sufficient  privity  is 
transferred  through  the  intermediate  assignee.  (0 
The  second  section  of  the  statute  53  Geo.  III.  c.  141.  requires 

(f)  R.  V.  Martley,    5  East.  40.         (fc)  R.  v.  South  Lynn,  5  T.  R.  664. 
R.  V.  Sandridge,  S  Str.    OSS.      R.         (0  R.  v.  Aldborough,  1  East,  597. 
V.    DuQchurch,     Burr.    S.  C.    559.         {k)    Booper   v.   Ramsbottom,     6 
R.  V.  HoaghtoB  le  Spring,    1   East  Tanot  19. 

947.  (0  Campbell  v.  Lewis,  3  B.  and  A. 

(g)  R.  V.  St  George  the  Martyr,     309.    Mtddlemore  v.  Ooodale,  Cro. 
Soathwark,  7  T.  R.  466.     R.  v,  St.      Car.  503.  505. 

Mary,  Lambeth,  8  T.  R.  S40. 
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•erery  memorial  of  an  annuity  enrolled  in  pnreaance  of  the  act  to 
specify  among  other  things  ^^  the  pecuniary  consideration  or  con- 
siderations for  granting  the  same ;"  and  the  tenth  section  declares 
that  the^  act  shall  not  extend,  amongst  other  things,  <Mo  any 
voluntary  annuity  or  rent-charge  granted  without  regard  to  pecu- 
niary consideration  or  money*s  worth.'*  And  from  these  words  it 
'has  been  argued  that  the  act  applies  to  all  cases  where  any  thing 
valuable  is  given  for  the  purchase  of  an  annuity  :  but  in  a  recent 
-ease  (m)  the  court  held   that  considering  these  two  sections 

•  together,  and  the  intent  of  the  legislature,  as  it  is  to  be  collected 
therefrom,  the  act  did  not  extend  to  cases  of  fnir  nnd  bond  fide 

•sales  of  landed  property,  whether  freehold  for  life,  or  leasehold 

•  for  years,  where  the  consideration  in  part  or  in  whole  might  be 
am  annuity  to  be  paid  to  the  vendor.    ^  Money's  worth,*'  within 

*4he  meaning  of  the  act,  they  thought,  was  intended  to  refer  to 

•  goods  or  merchandize,  with  a  nominal,  or  perhaps  a  real  value 
imposed  upon  them  to  be  converted  into  money  by  the  grantor ; 

'  and  where  the  object  of  the  grantor  was  to  raise  money. 

Where  there  were  two  assignments  of  the  same  lease  of  pre- 

mises  within  the  county  of  Middlesex,  and  that  executed  last  was 

^  registered  first,  the  deed  last  registered    was  held  fraudulent 

L  .  and  void  in  a  court  of  law  in  consequence  of  the  statute  7  Ann. 

.  c.  90.  s.  I.,  although  the  party  claiming  under  the  second  assigh- 

[  nient  had  full  notice  of  the  execution  of  the  prior  assignment,  (ir) 

It  seems,' however,  that  in  a  court  of  equity  the  party  claiming  un- 
der the'first  deed  might  have  been  relieved.  It  was  so  laid  down 
by  Lord  Hardwicke,  in' Le, Neve  v.  Le  Neve ;  (o)  and  in  Doe  v. 
}  Rou4ledge(p)  Lord  Mansfield  |[)uts  it  as  a  case  in  which  equity 
would  interfere,  because  the  party  had  the  notice  whi^h  the  act  of 
parliament  intended  he  should  have.  '  ''' 

Nothing  beyond  the  bare  execution  of  the  deed  is  necessary  on 
the  part  of  the  grantor  to  pass  his  interest :  but  it  does  not  seem 
to  have  been  yet  determined  what,  in  all  cases,  shall  be  considered 
suflScient  to  perfect  the  assignment  on  the  part  of  the  assignee. 
In  the  case  of  Copeland  V.  Stephens^  (;)  the  inclination  of.l|ie 

(m)  James  v,  Junes,  2  Bred,  and  B.  (o)  3  Atk.  646. 

709.  ip)  Cowp.  71S. 

(»)  Doe  d.  Bobinson  v.  Allaop^   5  (f)  1  a  and  A.  594. 
B.andA.  142. 
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court  seemed  to  be  that  possession  was  in  no  case  necessary  to  the 
perPection  of  an  assignment. 

Where  (r)  a  trustee,  to  whom  two  leases  were  assigned  in  trust 
to  secure  an  annuity,  said  to  the  occupier  of  one  of  the  houses^ 
"You  must  pay  the  rent  to  me;  I  am  become  landlord  for  my 
client,  who  has  an  annuity,  and  you  must  pay  the  ground-rent  to 
me :"  it  was  held  that  the  trustee  was  liable  as  assignee  both  for 
rent  and  repairs,  because  he  had  done  that  which  approached  aa 
nearly  as  possible  to  an  entry  under  the  circumstances. 

Where  (O  a  party  takes  the  assignment  of  a  lease  by^ayof 
mortgage  as  security  for  money  lent,  the  whole  interest  passes  td 
him ;  and  he  becomes  liable  as  assignee,  although  he  never  oecu* 
pies,  or  becomes  possessed  in  fact.  A  court  of  equity,  however, 
will  not  compel  a  mortgagee  to  discover  his  assignment,  in  order 
to  make  him  liable  to  the  obligations  of  the  contract  ;^  but  will 
leave  the  landlord  to  recover  at  law  as  well  as  he  can.  (0 

So  it  has  been  determined  (u)  that  the  mortgagee  of  a  term  tfny 
assign  the  term  without  being  in  actual  possession,  for  the  mort« 
gagor  is  a  kind  of  tenant  at  will  to  the  mortgagee;  and,  although 
the  assignment  would  determine  such«  a  tenancy,  yet  the  mort* 
gagor's  continuing  in  possession  after  such- an  assignment  is 
no  disseisin,  but  he  becomes  quasi  tenant  at  sufferance  to  the  nof* 
signee.  With  respect,  however,  to  conusees  of  statutes,  or  where 
the  term  is  taken  in  execution  under  a  judgment,  the  assignment 
of  the  term  without  actual  possession  at  the  time  of  (he  assignment 
is  void,  because  these  assignments  operate  in  inviium.  In  a 
ca8e,(jr)  therefore,  where  the  conusee  of  a  statnte  extended- the 
term,  and  a  liberate  was  returned  executed,  bat  the'  conusee 
never  entered,  his  assignment  during  the  possession  of  the  tenmt 
was  held  void,  because  the  continuance  of  the  possession  of  the 
conusor  amounted  to  an  ouster. 

Since  the'  assignee  is  only  liable  in  respect  of  the  privity  ef 
estate,  if  he  parts  with  his  interest  by  assignment  to  another,  he  is 
no  longer  liable,  (y)  because  the  privity  of  estate  is  determined 


(r)  Ofetton  e.  Dtf^e**  4  Taunt         (i)  Sparkes  v.  Smith,  2  Vem.  a75« 
7|l5.  (v)  Smuils  &.  Wfttiams,  3  Libv.  ^88. 

(f)  WiHians  v.  Bosaaqiiet,  1  Brod.         (»)  Hanoam«.Woodford9Gsi.t«Biy. 

and  Bihgh.  tSB.   Trsh6ni6 1>.  Sadieir,  Bolt.  969. 


•  .> 


ft  Bro.  P.  C.  179.  TomL  Ed.  (jr)  Pitcher  «.  Tovey,  CarUi.  177. 
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by  hw  amgnment  over.  And  this  not  only  renders  him  free  from 
liability  for  rent  accruing  and  breaches  of  covenant  subsequent  to 
his  assignment:  but  there  seems  to  be  no  legal  mode  of  making 
him  responsible  for  rent  due  and  breaches  of  covenant  during  the 
time  he  enjoyed  the  profits,  (x)  The  assignment  too  may  be  made 
without  notice  to  the  lessor  or  the  assignee  of  the  reversion,  (a) 
If  the  lessee  or  the  assignee  remain  in  possession  after  ao  aasign- 
meoty  he  has  but  a  naked  possession,  and  no  estate  or  interest ; 
and  the  grantee  may  assign  over  notwithstanding,  (i)  If,  how- 
ever,  it  is  a  collusive  assignment,  in  order  to  defraud  the  landlord, 
by  rendering  it  impossible  for  him  to  know  the  actual  tenant, 
it  seems  that,  in  debt  or  covenant  for  the  rent,  the  landlord  may 
aver  fraud,  (c)  It  is,  however,  settled  that  there  is  no  fraud  in 
the  assignee  of  a  lease  assigning  over  to  whom  he  pleases,  with  a 
view  of  getting  rid  of  the  term;(<0  for  the  original  contract 
always  remains  the  same  between  the  original  parties :  and,  with 
respect  to  covenants  running  with  land,  the  assignee  of  the  rever- 
sion is  not  without  adequate  remedy  against  the  original  lessee  or 
his  representatives,  who  must  be  intended  to  be  responsible  per- 
sons.  The  assignee  may,  therefore,  assign  to  a  bankrupt  or  an 
insolvent ;  (e)  and  in  one  case  (f)  where  the  assignee,  after  having 
offered  to  surrender  the  lease,  gave  a  premium  to  an  insolvent  to 
take  it,  it  was  considered  no  fraud.  So  the  assignment  may  be 
made  to  a  person  leaving  the  kingdom  provided  the  assignment 
is  executed  before  his  departure,  (g)  An  assignment  to  a  feme 
covert  is  clearly  good  subject  to  her  husband's  approbation:  but 
if  he  do  not  dissent,  he  becomes  responsible,  and  not  the  wife,  (h) 
InPbilpotv.  Hoare(t)  the  assignment  was  fraudulent,  the  assignee 
having  assigned  the  premises  to  an  agent  of  her  own,  and  received 
part  of  the  profits.  Lord  Hardwicke  decreed  not  only  that  the 
defendant  should  answer  the  rent ;  but  that  the  fraudulent  assign- 
ment should  be  set  aside. 

(z)  8  Madd.  Ch.  Ca.  842.  {i)  Taylor  v.  Shum^  1    Bos.  aod 

(a)  Keighley  «.  Bulkeley,   1  Lev.  Pall.  81. 

816.    Cook  V.  Harris,  1  Lord  Rayni.  {t)  Lekeux  v.  Nath,  8  Str.  1881. 

367.  (f)  Valiant  v.  Dodomede,->8  Atk. 

(»)  Ayerv.Joyifer,Ow.  141.  Walker  640. 

V.  Reeves,  Doogl.  461.  n.  1.  (ff)  Taylor  v.  Sham,  tiipr«. 

(e)  Knight «.  Freeman,  I  Ventr*  889,  (*)BarnfaUiere«. Jordan,  Doogl.46S. 

Stt;  (0  t  Atk.  819. 
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If  the  lessor  w^s  a  party  to  the  deed  orassignmenti  and  anj  new 
consideration  passes  from  blm,  sach,  for  example,  as  making  a 
term,  which  was  determinable  at  his  option,  absolute;  the  contract 
as  against  the  assignee  should  be  stated  as  a  demise,  if  he  in  the 
mean  time  has  assigned  over  r  for  if  he  is  charged  as  assignee  for 
rent  accrued  after  the  assignment  over,  the  law  will  excuse  him 
in  this  case  as  much  as  in  any  other,  (k) 

Where  (/)  A.  being  the  assignee  of  a  lease,  sold  it  by  auction 
to  B.,  and  B.  paid  a  deposit,  and  ordered  a  deed  of  assignment  to 
be  prepared,  which  was  executed  by  A.,  but  not  delivered  to  B. 
because  the  solicitor  retained  it  for  his  expenses,  this  was  held  to 
be  a  sufficient  assignment  to  release  the  privity  of  estate  of  A.  as 
assignee. 

In  consequence  of  the  state  of  the  law  on  this  point,  it  is  usual 
and  necessary  in  all  deeds  of  assignment  by  the  act  of  the  party  to 
introiluce  covenants  of  indemnity  from  the  assignee,  for  the  payment 
of  rent  and  performance  of  covenants :  and  even  when  (m)  the 
assignor,  who  was  the  personal  representative  of  the  lessee,  could 
not  enter  into  a  covenant  for  title,  Lord  Eldon  thought  tbaf,  on 
general  principles,  a  covenant  of  indemnity  could  not  be  omitted 
in  a  specific  performance  of  a  contract  for  the  assignment  of  a 
lease.  But  where  (n)  a  bankrupt  before  his  bankruptcy  assigned 
the  whole  term  in  mortgage,  his  assignees  under  the  commission 
taking  only  the  equity  of  redemption  by  act  of  law,  and  not  being 
thereby  liable  to  the  covenants  of  the  lease,  could  require  no  in- 
demnity from  the  assignee  or^  purchaser  of  such  equity  of  re- 
demption. 

A  covenant,  as  well  as  a  bond,  of  indemnity,  is  merely  colla- 
teral to,  and  does  not  run  with  the  land:  neither  will  the  stat. 
5  Geo.  II.  c.  SO.  s.  7.,  which  releases  bankrupts,  in  cases  where  the 
cause  of  action  accrued  before  the  bankruptcy,  discharge  ^the  as- 
signee from  it,  if  the  covenant  be  broke  after  he  becomes  bankrupt ; 
for  the  lessee  can  have  no  remedy  under  the  commission,  because 
there  was  no  debt  at  the  time  of  the  bankruptcy ;  (o)  and  the  stat. 


(k)  Chancellor.  «.  Poole,    Doagl.  Beames,  10. 

764;  (»)  Wilkins  v.  Fry,  1  Meriv.  Cb.  Ca. 

(Q  Odell  V.  Wake,  9  Campb.  N.  P.  C.  864.    Pember  o.  Mathers^  I  Bso.  Cb. 

994.  Ca.  59. 

(m)  Staiaes  v.  Morris,  1  Tes.  aad  (•)  Mayor  «.  Sleward«  4  Bvrr.  f 49. 
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49  Greo.  III.  c.  121.  is  equally  inapplicable,  since  it  was  intended 
only  for  cases  arising  between  lessor  and  lessee,  (p)  Covenants 
of  indemnityi  however,  extend  only  to  lawful  acts ;  and,  there* 
fbreyifdiere  the  lessor -toKiously  distrained  the  goods  of  the 
first  lessee  upon  the  premises,  it  was  held  that  no  action  would 
lie.  (q) 

We  have  seen  that  equity  gives  relief  to  a  landlord  for  his  rent 
in  cases  of  assignment,  where  the  assignment  was  merely  colour- 
able-  and  fictitious,  the  possession  remaining  with  the  assignor : 
equity  will  also  give  relief  where,  although  the  assignment  be 
real,'  y^t  it  has  been  made  with  the  intent  to  deprive  the  landlord 
of  his  legal  remedy  for  rent  due  and  breaches  of  covenant  pre- 
vious  to  the  assignment ;  for  although  in  strictness  of  law  iher^ 
i»  no  privity  of  estate,  yet  in  equity  he  is  chargeable  as  long  as  he 
received  the  profits,  (r)  On  the  same  principle  every  cestui  que 
trust  in  possession  is  liable  in  equity  as  long  as  he  enjoys  the  pos- 
session, (i) 

The  assignees  of  a  bankrupt  may,  like  all  other  assignees  after 
election  to  take  the  lease,  exonerate  themselves  from  all  future 
claims,  by  assigning  the  lease  even  to  an  insolvent  person.  It  faas^ 
indeed,  been  argued  (0  that  since,  by  the  provisions  of  the  late 
act,  {u)  their  voluntary  acceptance  of  the  lease  exonerated  the 
bankrupt  from  all  claims  of  his  landlord,  they  were  bound,  if 
they  'assigned  it,  to  take  care  to  assign  it  to  a  bond  fide  responsible 
person.  It  appeared  that  in  the  case  cited,  prior  to  the  accept* 
ance  of  the  lease  by  the  assignees^  the  assignees  and  the  bankrupt 
ofiered  to  surrender  the  lease  ;  and  afterwards,  the  assignees  hav- 
ing unguardedly  accepted  the  lease,  they  assigned  it  to  an  insolvent 
person.  The  vice-chancellor  said,  that  before  the  stat.  49  Geo. 
III.  c'lSl.  the  assignees  might  have  assigned  to  a  beggar.  It 
was  now  contended  that  they  could  not  assign  but  to  a  bona  fide 
responsible  assignee.  It  was  difficult  to  say  who  would  answer  that 
description,  and  in  what  way  the  character  and  responsibility  of 

» 

(fi)  Taylor  v.  Young,  3  B.  and  A.  £q.  S61 .    Richmond  v.  The  City  of 

581.    Youog  V.  Taylor,  8  Taunt.  316.  London,  I  Bro.  P.  C.  516. 

SB.  Moor.  8S6.  («).3  P.  Wras.  40S. 

{q)  ^|irp<;rii;,.J[ojie#,W.Joae8vl97.  (I)  Onslow  v.  Corrte,  8  Madd.  Ch. 

(r)  Treacle  v.  Coke,  1  Vern.  165.  Cas,  330. 

lf&.  case,  cited  8  Madd.  Cb.  Ca.  348.  (a)  Stat.  40  Geo.  III.  c  181. 
GiA.  Lea^  Pr«t  868*    1  Fcfnbl.Tr. 
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an  assignee  could  be  estimated.    The  act  was  silent  on 
and  must  be  taken  to  have  left  the  law  as  it  was  before 
to  the  right  of  assigning. 

If  a  lease  is  a  mere  lease  by  estoppel,  without  having^ 
effect  in  interest  or  possession,  the  assignment  of  such  a  leasTha^ 
none  of  the  incidents  of  bona  fide  leases ;  for  there  is  no  privity 
of  estate,  and  the  estoppel  cannot  be  transferred  by  assign- 
ment.  (v) 

No  act  of  the  lessee  can  make  any  alteration  in  the  relation 
between  him  and  the  landlord  without  his  assent :  if,  therefore, 
the  lessee  assign  over  his  whole  interest  in  the  whole  or  part  of 
the  land  demised,  he  remains  liable,  notwithstanding,  for  the  pay- 
ment of  rent,  till  the  landlord  accepts  the  assignee  as  his  tenant. 
After  the  landlord  has  accepted  the  assignee  as  his  tenant,  no  action 
of  debt  will  lie  against  the  lessee  for  rent  due  after  the  assignment, 
although  the  obligation  of  express  covenants  is  still  in  force,  and 
will  continue  during  the  lease  by  force  of  the  privity  ofcontract.(j:) 
If  the  lessee  assigns  a  part  only,  and  the  landlord  accepts  the 
assignee  as  his  tenant,  the  rent,  will  be  apportioned ;  (j/)  but  the 
lessor  may  bring  a  joint-action  against  the  lessee  and  the  assignee 
of  part  for  the  entire  rent ;  for  the  act  of  the  lessee  cannot  divide 
the  action  of  the  lessor,  (z)  So  if  two  joint-tenants  or  tenant?  in 
common,  lessees,  make  partition,  the  lessor  may  nevertheless  sue 
both  in  one  action,  (a) 

The  suspense,  which  of  late  years  has  attended  the  performance 
of  contracts  of  sale,  has  also  occasioned,  in  a  late  instance,  a  case  of 
considerable  hardship,  which  seems  referrible  to  this  part  of  the 
subject,  (b)  The  defendant,  under  a  written  agreement  only,  took 
the  premises  from  the  then  owner  for  seventeen  years,  of  which 
fourteen  had  expired  when  the.  plaintiffs  contracted  to  sell  the 
fee.  There  being  some  difficulty  in  making  out  the  title,  the 
purchase  was  delayed:  in  the  mean  time  the  purchaser  contracted 
with  the  defendant  for  the  possession ;  and  the  defendant  permitted 
tfhe  purchaser  to  put  in  another  tenant,  who  continued  in  posses- 
sion for  two  years.    The   contract  of  sale  was  afterwards  re* 

(«)  Awder  v.  Nokes,  Moor.  419.  (&)  The  Bailiffs  of  Ipswich  v.  Mar- 
Tajlor  V.  Needham,  2  Taunt.  883.  tin,  Cro.  Jac.  411. 

(x)  Thunby  v.  Plant,  1  Saund.  840.  (a)  Rysden's  case,  cited  Cro.  Elix. 

(y)  Moor  93.    Gamon  v.  VernoBt     637. 
S  I^ev.  231.  ib)  Mathewso.Sawel],8  TauntSTO. 
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Bciaded,  and  the  plaintiffs  brought  their  action  agtinst  the  defrnd* 
ant  for  the  rent  of  the  last  three  years.  In  this  ease  no  ftor- 
render  coald  be  implied,  nor  was  there  any  ackBOwfedf^ent  of 
the  title  of  the  lessors  by  the  tenant  of  the  purchaser.  The 
court,  at  the  same  time  that  they  acknowledged  the  hardehip  of 
the  case,  decided  in  favour  of  the  fdaintiffs.  In  this  case  it  sbraU 
be  remarked  that  the  defendant. was  only,  according  to  the  state* 
ment  in  the  case,  a  tenant  under  an  agreement:  there  was,  there- 
fore, properly  no  legal  right  exc^t  on  the  ground  of  fais  being 
tenant  from  year  to  year,  upon  the  terms  of  the  written  agreement. 
There  was  certainly  no  termination  of  tfiat  tenaoey  by  notiee. 
Neither  could  there  be  any  surrender ;  not  becaute  suchaurrender 
was  by  parol  as  stated  in  the  case;  but  because  the  puncbaser, 
who  had  a  mere  equitable  interest  was  incapaUe  of  aooepting 
such  a  8urren~der,  even  if  in  other  respects  the  trausadioa  had 
been  unexceptionable.  Dallas,  J.  observed,  If  the  plaintifis  had 
in  fact  consented  that  the  defendant  should  in  1813,  (the  year  of 
the  contract)  cease  to  be  liable,  and  had  gone  beyond  that,  and 
bad  accepted  a  substituted  tenant,  I  ebonld  have  thenght  ti» 
defendant  discharged.  But  the  sale  was  wtdi  a  reservation  af  tte 
unexpired  part  of  the  term.  Harvey  (the  purehaaer)  was  let 
iato  possession  under  the  defendant,  and  AUen  (tbe  new  tenant) 
under  Harvey.  So  lar  from  the  tenancy  being  determined  in 
1813,  in  1814  the  plaintiffs  applied  to  tbe  defendant  for  rent,  and 
were  referred  by  him  to  Alien ;  but  plainly  claimisig  rent  te  be 
due  to  them  (from  the  defendant). 


The  last  division  of  our  subject  is  the  assignment  ^f  ostaAeB 
pur  autre  vie  and  terms  for  years  by  will.  Estates  purmdrewie 
are  deviseable  by  the  statute  of  frauds  with  the  same  iDrmalilies 
which  are  required  for  the  devise  of  freehold  estates  in  4he  aioiiile; 
and  if  the  tenuntpur  autre  vie  have  mortgag^l^ch  an 'estate  and 
die,  being  indebted  to  the  same  person  b^  bondas  he  is  by  taart* 
gage,  it  has  been  held  that  in  equity  the  deViiee  is  in  no  better  sitn* 
ation  than  an  heir,  in  those  cases  in  which  an  heir  would  be  bound, 
as  having  assets  by  descent.  He,  therefore,  can  be  permitted  to 
redeem  only  on  condition  of  paying  both  the  mortgage  money  and 

(4)  Rysden's  case,  cited  Cro.  Eliz.  637. 
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tike  hond  dabt  (e)    Thip  rule,  boveveri  does  not  affect  a  devise 
for  the  payneiit  of  del^s.  (/) 

Whore  (g)  an  estate  pur  auUr  me  limited  to  the  lessee,  his 
executors,  administrators,  and  assigns,  was  doTised  by  a  will 
attested  by  two  witnesses  only,  it  was  held  by  Lord  Eldon,  after 
moch  discussion,  that  the  estate  should  go  accordisg  to  the  will : 
fcr  that,  «w  l^ween  the  next  of  kin  and  the  residuary  devisee, 
the  executor  is  in  equity  a  trustee  for  those  tp  whom  the  testator 
has  given  tho  personal  estate  by  a  will  sufficient  to  pass  personal 
estate. 

Where  aa  estate  j^^r  eutef  vie  is  granted  to  a  person,  his  heirs 
imd  assigns,  or  to  him,  his  eacecotors  and  administrators,  the 
grantee  may  assign  it  aw^r  without  reference  to  the  original  limi- 
tation, either  to  the  assignee  and  his  heirs,  or  the  assignee  and 
his  executors;  and  the  estate,  after  the  death  of  the  assignee,  vests 
in  the  heir  or  executor,  according  as  the  one  or  the  other  is  the 
person  designated* 

It  has  often  occurred  to  ma  jn  practice,  says  Sir  W.  D.  Evans, 
to  meet  with  a  case  where  the  estate  was  demised  to  the  lessee, 
his  heirs  and  assigns ;  and  the  lessee  had  devised  it  in  general 
terms,  witfiout  mentioning  execi|tors  or  heirs ;  and,  after  the  death 
of  the  assignee,  it  has  been  a  question  how  it  should  go.  I  havo 
aeeii  oppoaite  opinions  on  the  subject  by  Lord  Kenyon  and  Mr. 
Feairae:  the  latter  in  fiivour  of  the  heir ;  the  former  in  favour 
of  the  executor,  which  opinion  was  persisted  in  after  a  communi- 
cation of  the  opposite  sentiments  of  Mr.  Fearne.  And  it  is  no 
doubt  the  true  conclusion  upon  the  subject :  for,  as  there  is  no 
actual  designation  of  the  person  of  the  heir,  the  ground  on  which 
jl|e  could  daiip,  as  special  occupant,  entirely  fails ;  and  the  case, 
theffefere,  reverb  to  the  general  disposition  of  the  statute  of 
fhiuds,  that  wfacM  there  is  no  special  occupant,  it  shall  go  to  the 
executor. 

In  a  devise  of  sudi  property,  or  in  any  kind  of  trust,  by  way  of 
settlement,  estates  pur  auter  vie  may  be  limited  in  strict  settle- 
ment, and  those  in  remainder  may  take  as  special  occupants ;  for 


(pi  Cha)U#  0.  (Csaj^n^y  1  E%.  Abn  M»rwood  «.  Turner,.  8  P.  Wms.  166. 

9115.  pi.  9^  sud  3  P.. Wms.  S64.  n*  D. 

if)  Heams  v.  Bance,  S  Atk.  6I0#  (ir)  Ripley  o.  Wftterwortb«  7  Yes. 

Westfiding  IV  WrtfM'v^.  .3  At^.  460.  m. 
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Such  a  devise  is  only  a  description  of  (he  person  who  shall  take  as 
special  occupant.  A  limitation,  however,  in  the  nature  of  an 
estate  tail,  is  not  within  the  statute  de  donis:  for  all  estates  tail 
within  that  statute  are  estates  of  inheritance  to  which  dower  is 
incident.  (A) 

So  where  (t)  a  lease  for  three  lives  granted  in  the  first  instance 
to  the  lessee,  his  executors,  administrators,  and  assigns,  was  as- 
signed to  a  trustee,  to  the  use  of  B.  for  life,  and  after  her  death 
to  her  issue,  and  for  default  of  such  issue  remainder  over;  Lord 
Hardwicke  held  that  the  conveyance  being  of  a  chattel  interest, 
the  issue  took  the  whole  absolutely,  as  joint-tenants,  and  that 
nothing  was  intended  to  go  over,  but  in  case  of  failure  of  the  issue : 
the  words  for  want  of  such  issue  being  construed  to  mean,  ^'  if 
there  should  be  no  such  issue."  This  case  has  been  followed  by 
Lord  Redesdale ;  where,  (k)  by  articles  referring  to  leases  for 
lives  and  years,  it  was  agreed  that  such  leases  should  be  conveyed 
to  trustees  in  trust,  after  the  successive  lives  of  A»  and  B.  to 
the  issue  of  A.  and  D.  his  wife,  and  for  default  of  such  issue 
to  the  executor  of  A. :  it  was  held  that  the  word  ^'  issue"  meant 
children,  and  that  the  children  of  A.  and  D.  took  an  absolute 
interest  in  the  leases  for  years,  and  a  quasi  fee  in  the  freehold 
leases. 

It  seems  now  to  be  agreed  that  any  alienation  by  a  quasi 
tenant  in  tail  of  an  estate  pur  auier  rze,  except  by  will,  may  bar 
^  the  remainders  over :  although,  if  nothing  is  done,  the  remainder- 
man will  take  as  special  occupant.  (/)  It  may,  therefore,  be  dis« 
posed  of  by  deed,  (m)  So  the  quad  tenant  in  tail  may  bar  the 
remainder  over  by  surrendering  the  old  lease,  and  taking  a  new 
lease  to  him,  and  his  heirs :  although  there  are  prior  existing 
trusts  and  charges  unsatisfied.  (12)  According  to  the  case  of 
Dillon  V.  Dillon,  (0)  a  quasi  tenant  in  tail  capnot  bar  remain- 
ed) Low  v.  Barron,  S  P.  Wms.  368.  mer,  3  P.  Wms.  f  66.  n.  E. 
See  I  Vez.  S7.  and  Chaplin  v.  Chaplin,  (m)  6  Yes.  15^. 
3  P.  Wins.  368.    Norton  v.  Frecker,  I  (n)  Blake  v.  Blake,   I   Cox.  807. 

Atk.  58*.    Wasteneys  v.  Chappie,  1      baker  v.  Bayley,  8  Vern.  885.    Blake 
Bro.  P.  0.457.  r.  Luxton,   Coop.   178.     Baskett  o. 

(f)  WUiiams  ».  Jekyll,  8  Vez.  681.       Peirce,  1  Vern.  f86.    Grey  v,  Man- 
{k)  Campbell  v.  Sandys,  1  Scbo.  &     nock,  8  Ed.  Rep.  339.  cited  6  T.  B« 
Lefr.  881.  898. 

fi)  The  Duke  of  Grafton  r.  Han*         (o)  1  Ball  and  Beat.  95* 
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ders  over  by  will.  In  an  earlier  case  (p)  Lord  Redesdale  gave 
his  opinion  on  the  point  to  the  same  efTect,  in  contradiction 
to  a  dictum  of  Lord  Kenyon's,  in  Doe  d.  Blake  v.  Luxton.  (q) 
Lord  Redesdale  thought  that  the  law  should  be  governed 
by  the  principles  which  were  applicable  to  fee  simples  condi* 
tional  at  the  common  law :  the  party  had  the  power  of  alien* 
ating  in  his  life  time,  and  the  effect  of  such  alienation  was  to 
divest  the  estate  under  which  the  person  claiming  as  heir  of  the 
body,  or  by  virtue  of  the  remainder  over,  could  take.  If  that 
estate  was  digested,  the  right  of  the  issue  and  the  remainder  man 
in  default  of  issue  was  destroyed,  because  the  estate  on  which  it 
was  to  depend  was  also  destroyed.  But  a  will,  so  far  as  it  was  a 
disposition  of  the  property,  was  a  designation  of  a  special  heir 
against  the  right  of  the  person  to  whom  the  property  would 
otherwise  come,  by  what  might  be  called  a  devolution  of  law  :  but 
that  could  not,  from  the  nature  of  the  instrument,  have  the  effect  of 
depriving  of  a  right  a  person  who  did  not  claim  by  devolution 
of  law,  but  by  virtue  of  a  preceding  gift  or  instrument.  That 
must  have  been  the  ground  on  which  it  was  established,  that  the 
will  of  a  joint-tenant  could  not  sever  the  jointure.  A  will  is  an 
instrument  by  which  the  maker  is  enabled  only  to  bar  his  heir  at 
law  or  personal  representative,  but  which  cannot  be  allowed  to 
alter  the  rights  of  third  persons. 

Terms  for  years,  like  all  other  chattels,  may  be  specifically 
bequeathed;  and  now  by  the  stat.  11  Geo.  I.  c.  18.  s.  17.,  a  free- 
man of  London  may  bequeath  his  personal  estate  in  any  way  he 
pleases,  notwithstanding  the  custom  of  London  which  formerly 
restrained  him.  (r) 

A  general  disposition  by  will,  of  land?,  tenements  and  heredita« 
mcnts,  or  manors,  messuages,  land?,  &c.  is  held  only  to  extend  to 
froc'hold  property,  and  not  to  leasehold,  unless  the  testator  has  no 
freehold  property  to  answer'  to  the  description,  (s)  This  rule, 
observes  Sir  W.  D.  Evans,  which  perhaps  most  frequently  disap* 
points  the  actual  intention  of  the  testator,  has  been  submitted  to 


(p)  Campbell  v.  Sandys,  $upra.  Davis  v.  Gtbbs,  S  P.  Wms.  S6.   Kaati- 

{q)  6  T.  R.  289.  ford  v.  Gardiner,  2  Atk.  450.     Pis- 

(r)  See  Smith  v.  Fellows,  2  Atk.  tol  v.  Riccardson,  1   H.  Bl.  80.   n. 

877.  •  But  see  Addis  r.  Clement,  9  P.  Wips. 

(f)  Rose  9.  Bartlett,  Cro.  Car.  t9t.  466. 
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with  ndihQ  d^^ree  df  reldi^tatic^ ;  fthd  distitictiens  liAte  beitt  ttM« 
t6  eomply  with  the  fiiip^iosed  intent,  or  iilfetted  frottt  the  ci^imiA 
stances  of  partitular  cases,  (r)    Ih  a  later  eas^  (0  thd  teftt^tor 
having  freehold  and  leasehold  property  let  together  a^  Ond  farfcli^ 
devised  all  his  manors,  tnessuages,  houses^  larin6,  lahds)  Wood<« 
lands,  hereditaments,  and  real  estate :  the  court  of  Kibg's  Bench 
cotisidered  the  word  *^  fantis"  as  sufficieiit  tb  lafte  the  eas^  oiit  of 
the  rule,  so  as  to  pass  leasehold.    Tbe  eflkaty  6t  the  rale  WM 
established  in  a  subsequent  case ;  (I)  Where  the  devise  was  of  tll6 
manor  of  W.,  and  all  other  his  manors,  tnessdages,  lands,  tenetneat^ 
ahd  hereditaments,  there  b^ing  in  it  none  of  the  circumstaiieeil 
relied  upon  ib  >other  casesi    Lord  Eldon  (then  G.  J.  of  the  Cbin-' 
mon  Pleas)  said,  with  reference  to  the  inti^ttded  (lei'tifieatfe  to  th« 
Court  of  Chancery,  ^^  The  rule  ia  Rosid  H^  Bartlett  is  a  rule  which 
has  beeti  acknowledged  fbr  ag^,  and  upon  Whi^h  I  shall  act 
until  I  am  informed  by  the  highest  authority  th&t  t  am  not  to 
regard  it;— till  I  shall  be  so  inibraied,  I  shall  substantially  regard . 
it  in  judgment :  for  I  think  it  better  to  overrule  it  altogether^ 
than  to  deny  to  it  its  efibcl  tlpon  grounds  which  do  not  coib^ 
pletely  satisfy  my  mind  as  safe  lind  solid  grounds  Of  distinction**' 

A  fliture  as  well  as  a  preseht  leasehold  iliter^t  may  pass  by 
testament ;  it  not  l»eihg  necessary,  as  in  the  case  of  freehdd^  that 
the  property  should  be  vested  in  the  testator  at  the  tim^  Of  the 
devise :  but  a  general  bequest  of  leasehold  premises  is  held  only 
to  apply  to  such  estates  as  are  in  existeilce  at  the  time  of  making 
the  win,  and  not  id  such  as  may  be  acquired  by  subsequent 
renewal,  for  the  disposition  of  i^hicb,  a  particular  intention  must 
be  shewn,  (u) 

Estates  for  years  May  be  settled  by  Will  or  otherwise,  according 
to  any  modifications  whieb  suit  the  pleasure  of  the  partie^^  pro^ 
vided  the  limitations  are  such  that  the  absolute  indeibasible 
estate  must  necessarily  vest  within  the  compass  Of  any  number  of 
lives  in  being,  and  the  term  of  twenty-one  years  after  the  death 
of  the  survivor  ;  With  such  additional  period  as  taay  elapse 
between  the  death  of  the  surviving  life,  and  the  birth  of  a  posthu- 

(r)  Addis  v,  Clement,  2  P.  Wms.  (0  thoropsoa  v.  Lawley,  8  b.  &  ^. 

456.     Lowther  v.  Cavendish,  Amb.  SOS.    5Ves.476. 

356.    Turner  «.  Husler,  1  Bro.  Ch.  («)  Abney  v.  Miller,  8  Atk.  693. 

Ca.78.  Slatterr.Noton,  leVcs.  197. 


(t)  Lane  r.  Stanhope,  6  T.  R.  345. 
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nous  child  having  an  interest  in  the  subject.  An  opinion  was 
expressed  by  the  late  Lord  Alvanley,  when  master  of  the  rolls,  in 
the  great  case  respecting  Mr.  Thelluson's  will,  that  the  term  of 
lweBty«one  years,  for  which  in  this  and  other  cases  property  may 
be  rendered  inalienable,  is  not  a  term  absolute  and  independent 
of  the  situation  of  the  person  interested,  but  the  attainment  of  a 
person  entitled  to  the  age  of  twenty-one  years:  on  the  principle 
4hata  child  en  ventre  samere  may  be  considered  a  life  in  being,  (x) 
And  this  view  of  the  subject  seems  to  have  been  generally  acqui* 
esoed  in  by  the  profession. 

Where  {jf)  there  was  a  limitation  of  personal  estate,  in  the 
event  of  the  first  taker  dying  under  the  age  of  twenty-five,  to  all 
his  brothers  and  sisters  who  should  arrive  at  the  age  of  twenty- 
five,  which  would  exceed  the  admitted  limits,  it  was  held  to  be 
void,  not  only  as  against  those  who  might  afterwards  be  born,  but 
also  as  to  those  in  esse^  the  disposition  being  entire,  and  intended 
to  embrace  persons  not  then  born  as  well  as  those  existing ;  it 
being  settled  that  an  executory  devise  (and  the  rule  is  equally  ap- 
plicable to  any  other  mode  of  disposition,)  exceeding  the  admitted 
limits  is  void  in  totOy  and  not  merely  for  the  excess. 

If  a  term  is  bequeathed  generally  to  any  person,  or  to  him  and 
his  assigns,  the  whole  interest  passes,  and  no  words  of  limitation 
are  requisite  to  make  it  transmissible  to  personal  representa* 
tives.  (s)  If  it  be  bequeathed  to  two  equally,  it  will  create  a  tenancy 
in  common,  because  an  equal  benefit  is  intended  to  both,  (a)  It 
is  nearly  on  the  same  principle  that  it  seems  to  be  settled,  that 
|here  can  be  no  such  thing  as  the  remainder  of  a  term,  in  the  usual 
sense  of  the  word.  All  the  old  cases  (b)  establish  the  rule  that 
a  term  is  one  entire  thing;  and,  that  if  it  is  given  away  for  an  hour 
it  is  given  away  for  ever.  In  every  case^  consequently,  any 
limitation  over  can  only  take  effect  as  an  executory  bequest,  or 
the  limitation  of  the  trust  of  a  term,  which  is  governed  by  the 
same  principles,  (c) 

(x)  SeeThelluson  o.  Woodford,  4  pi.  69. 

Yes.  837.     BIsndford  v.   Bhuidford,  (a)  S  Salk.  205. 

Moor.  84S.    LoDg  v.  Blackail»  8  Ves.  (»)  Green  v.  Edwards,  1  Leon.  818. 

4Sd.  Feame*8  Ex.  Dev.  495.    Ed*  6th.  Anon.  2  Leon.  SOO.     Moor.  2*47.  296. 

* 

(g)  Leake  v.  Rohimon,  8  Meriv.      1  And*  858. 
363*  (c)  Amner  «.  Loddington,  And.  60. 

(x)  Fentoa  t^.  Fortin,  Dy.  307.  b«     3  Leon«  89«  Plow.  519. 
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If  aterni)  therefore,  is  bequeathed  to  A.  for  five  years  with 
remainder  over  (o  B.,  strictly  speaking,  the  whole  term  is  in  A. 
during  those  five  years,  and  the  privity  of  estate  between  him  and 
the  reversioner  is  as  perfect  for  the  time  as  if  the  absolute  inter- 
est had  been  granted  to  him  :  but  the  bequest  over,  whether 
vested  or  contingent,  will  take  efi^ect  at  the  time  appointed 
by  the  will ;  and  is  transmissible  to  representatives,  although 
the  legatee  in  remainder  should  die  before  it  takes  effect  in  pos- 
session, (d) 

So  where  (e)  there  was  a  bequest  of  a  term  to  several  succes- 
sively for  life,  the  court  held  clearly  that  all  the  remainders  were 
good,  and  that  each  legatee  for  life  had  the  whole  term  vested  ill 
him  for  his  life,  during  which  each  remainderman  had  a  possibility 
of  remainder,  and  the  executor  had  a  possibility  of  reverter,  which 
would  come  into  possession,  if  all  the  legatees  should  die  within 
the  term,  (f) 

The  first  legatee  has  no  power  to  bar  the  remainder  over, 
although  the  remainder  may  be  extinguished  by  release  in  the 
estate  for  life,  (g) 

The  assignment  of  such  a  possibility  during  the  life  of  the 
legatee  for  life  is  good  in  equity,  if  made  to  a  stranger  for  valu- 
able consideration,  (h)  And  that  it  may  be  bequeathed  was  deter- 
mined in  Wind  v.  Jekyll,  (i)  So  where  a  feme  covert  is  entitled 
to  such  a  possibility,  it  seems  to  be  the  better  opinion  that  an 
assignment  by  the  husband,  even  without  consideration,  will 
exclude  her  surviving;  although,  if  such  a  possibility  be  considered 
as  a  chose  in  action,  the  doctrine  is  open  to  the  objections  which 
have  been  stated  in  a  preceding  page,  as  arising  from  the  decision 
in  the  case  of  Horn^^by  v.  Lee,  (k)  by  the  present  master  of  the 
rolls.  So  also,  it  seems  to  be  clear  that  the  husband  may  release 
such  a  possibility;  and  the  wife  will  be  barred  though  it  should 
not  come  in  esse  during  the  coverture,  because  it  might  possibly 

(d)  Sheriff  v.  Wrotbam,  Cro.  Jac.  102.  2  Eq.  Abr.  88.  Domo.  Proc. 
509.  Kingslader  v,  Courtney,  S  1729,  1730.  See  1  P.  Wms.  574,  note 
Freem.  238.  250.  S.  P.    Walmstrey  v.  Tanfield,  1  Ch. 

(e)  Eyres  v.  Frankland,  I  Salk.2Sl.  Rep.  29. 

Anon.  I  Freem.  272.  {i)  1  P.  Wms.  572. 

(/)  Dowse  V.  Earle,  3  Lev.  264.  (fc)  2  Madd.  Ch.  Ca.  10.    Roper's 

(g)  LampeVs  case,  10  Rep.  46.  Treat,  on  Husband  and  Wife,  «•!#• 
(A)  Theobalds  v.  Duffoy,   9  Mod. 
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come  in  esse  during^  the  coverture,  (m)  If  the  possibility  can  by 
no  means  come  into  esse  during  the  coverture,  as  where  a  lease  is 
limited  to  the  wife  if  she  survive  the  husband,  he  has  no  control 
over  such  a  possibility  either  to  release  or  dispose  of  it  in  any 
other  way.  (w) 

Where  (o)  A,  bequeathed  a  term  to  B.  for  life,  remainder  to 
the  heirs  of  B.,  although  it  was  held  that  this  could  not  go  to  the 
heirs  of  B.,  yet,  since  there  was  an  intention  on  the  part  of  the 
testator  to  part  with  the  whole  term,  it  was  determined  that  it 
should  go  to  the  executors  of  B.  It  was  admitted  at  the  same 
time,  that  by  proper  words  the  term  might  be  limited  to  the  lieir 
of  the  body  of  B.,  so  as  to  give  the  enjoyment  of  the  rents  and 
profits  to  B.  for  his  life  only.  If  a  term  be  bequeathed  to  B. 
after  the  death  of  A.,  the  bequest  will  give  an  estate  for  lire  to  A. 
by  implication,  (p) 

A  bequest  of  a  term  to  one  for  liTe,  with  a  contingent  remainder 
over,  will  in  general  only  give  the  first  taker  an  estate  for  life,  and 
if  the  remainder  do  not  take  efiect,  the  residue  will  go  to  the 
personal  representative  of  the  testator ;  yet,  if  it  appear  to  be  the 
intention  of  the  testator  to  dispose  of  the  whole  term,  the  legatees 
claiming  under  the  will  may  recover  from  the  executors :  there* 
fore  where  (9)  the  bequest  of  a  term  was  to  the  following  effect, 
viz,  after  the  death  of  A.  to  B.  for  life,  with  remainder  to  his 
child  or  children  by  any  woman  he  should  marry,  his  and  their 
executors  for  ever,  upon  condition  that  in  case  the  said  B. 
should  die  an  infant  unmarried,  and  without  issue,  the  pre- 
mises  should  go  over,  and  B.  died  without  issue,  although  he 
arrived  at  full  age  and  was  married;  it  was  held  that  the 
residuary  legatees  under  the  will,  and  not  the  executors,  were 
entitled. 

A  term  properly  speaking  cannot  be  entailed :  for  where  it 
is  given  to  one  and  the  heirs  of  his  body,  it  is  settled  that  this  is 
an  absolute  gift  to  the  first  taker,  (r)    He  may  dispose  of  it  by 

(m)  Gage  v.  Acton,  1  Freem.  51 8.  (q)  Doe  d.  Everett  v.  Cooke,  7  East. 

.516.  «69. 

(fi)  8  Roll.  Abr.  48.  Co.  Litt.  46.  b.  (r)  Atkinson  v.  Hatcbinson,   3  P. 

(0)Davt8v.  Gibbs,  SP.Wms.  89.  Wms.  858.    Brooncker  o.  Bagot,    1 

(j»)  Roe  d.  Bendale  v.  Bummersett,  Meriv.  Ch.'  Ca.  871.   Tothill  v.  Pitt, 

5  Burr.  8608.  1  Madd.  Ch.  Ca.  488. 
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40e4  w  wfll ;  and  if  he  do  not  dispose  of  Of  it  will  go  Upon  his 
deftth  to  bis  penonal  repretentativeb  ($)  A  distioetioii  wta  for- 
iBcrly  oMide  between  sack  limitations  as  would  gi?e  an  estate  tail  in 
exprels  terms,  and  such  as  only  gire  an  estate  tail  by  implicatioa: 
but  the  contrary  is  fully  established^  (Q  namely,  that  in  all  oases  the 
entire  interest  passes.  But  the  courts  have  not  shewn  themselves 
inclined  to  raise  estates  tail  by  implication  in  leasehold  property«(i«) 
The  reason  why  the  devise  of  freehold  lands  to  one  for  life,  and  if 
be  «Ke  without  issue  remainder  over,  has  been  determined .  to  give 
an  estate  tail  is,  because  the  intention  of  the  settlor  was  supposed 
to  be  lu  fiivour  of  the  issue :  but  a  bequest  to  one  of  a  term  of 
years,  and*  if  he  die  without  issue  then  over,  could  never  be  so 
interpretedi  because  such  words  could  never  be  supposed  to  b«fe 
been  inserted  in  fevo^r  of  issue  who  oould  by  no  construction 
have  it. 

Where  (v)  the  freehold  and  leasehold  estates  of  the  testator 
were  limited  by  the  same  clause,  JLord  Macclesfield  said  it  was 
reasonable  enough  to  take  the  same  words,  as  if  the  clause  had 
been  repeated  in  different  senses,  viz.  the  freehold  to  A«  for  life, 
and  if  be  die  withoot  leaving  issue  then  to  B.,  and  the  leasehold 
to  A.)  and  if  he  die  without  issue  (living  at  bis  death)  then  to  B., 
80  that  both  devises  would  be  good ;  the  one  being  an  estate  tail 
in  A«,  and  the  other  an  interest  for  life  with  a  contingent  possibi* 
llty  to  B*  In  a  case,  (x)  however,  where  freehold  and  leasehold 
estates  were  devised  to  A.  for  life,  remainder  to  B.  and  the  heirs 
of  his  body^  and  if  he  had  no  such  heirs  Uien  over.  Lord  Eldoa 
thought  that  the  words  <^  and  if  he  had  no  such  heir"  did  not  con* 
fine  the  bequest  over  to  the  limited  time  of  executory  deviass,  and 
iheiefore  that  B.  had  an  estate  tail  in  the  freehold,  and  an 
absolute  interest  in  the  leasehold  estate ;  although  at  the  same 
time  his  lordship  admitted,  that  where  a  leas^ld  estate  is 
bequeathed  to  a  person  and  the  heirs  of  his  body,  with  a  limitation 

(«)  Fearne's  Ex.  Dev.  461.  6th  edit.  (v)  Forth  v.  Chapman,  1  P.  Wmi. 

(Q  Daw  V.  Pitt,  6  Bro.  P.  C.  460.  667. 

Chaodleas  v.  Price,  3  Ves.  99.  (x)  Crook  v.  De  Taades,  9  Yes.  197. 

(«)  BrittoB  «.  Twining,  S  Meriv.  See  Claodtitle  d.  Peahe  v.  Pegden,  9 

Ch.  Ca.  176.   Forth  t;.  Chapaian,  1  P.  T.R.  780.  and  Mogg  e.  Mo^g,  I  Mcriv. 

Wms.  667. .  Sludboime  tf.  Hod^soo,  Ch.  Ca.  654. 
3  P.  Wms.  304. 
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oT^r  if  he  dies^  and  the  testftUn*  uses  the  words  ^<  leaves  no  soch 
beirs^*'  the  settled  cdnstructioo  tvas  that  it  roeanS'^^  at  his  death  s" 
ateording  to  the  distindtion  in  Forth  o»  Chapmani  (y)  which  ho 
tholight  ooght  to  reaiaid  un&hakea4 

If  a  lerib  be.beqneathed  tb  ond  for  lifei  remainder  to  the  ben 
of  his  bodv^  these  Idst  words  are  generally  words  of  limitation, 
and  the  whole  vests  in  the  first  taker  t  bat  if  there  appears  to  be 
any  eiroumsfance  in  the  will  to  shew  the  intention  of  the  testator^ 
or  if  in  th^  case  df  the  liinitatidn  of  the  trusts  of  a  term,  it 
appears  to  be  the  intention  of  {he  parties  tliat  the  issue  should 
take  by  purchase  the  trords^  ^^  heirs  of  the  body''  are  not  liable 
to  the  construction  generally  given  them  in  the  limitations  of 
freehold  estates,  (s) 

Where  there  tras  a  bequest  of  a  term  to  A^  for  life,  and  no 
longer^  remainder  Ip  such  issue  as  he  should  devise  it  to,  it  was 
held  tb  give  a  life  interest  only,  with  a  power  to  devise-  it  to  his 
issue,  (a) 

Leasehold  Estates  when  limited  together  with  freehold  in  strict 
settlement,  subject  to  a  declaration  or  implied  intention  that 
they  shall  go  together  as  long  as  the  rules  of  law  and  equity  will 
permit,  vest  absolutely  on  the  birth  of  the  first  tenant  in  tailA(A) 
It  Will  follow  that  if  there  id  any  trtlst  which  tends  to  restrict 
such  absolute  interest  after  it  is  oniie  vested,  it  is  absolutely  void^ 
and  is  incapable  of  any  modification  so  as  to  establish  it  cy  prer^ 
In  a  case,  (c)  therefore,  where  the  rents  and  profits  of  the  leasee 
hold  estate  were  to  go  to  the  persons  entitled  to  the  rents  and 
profits  of  the  freehold  and  copyhdd  lands^  although  there  was  a 
power  for  the  trostees  with  the  consent  of  the  persons  so  entitled, 
and  if  minors  at  the  discretion  of  the  trudte^  tfaemselves,  to  sell 
duch  leasehold  estatei,  and  invest  the  produce  in  ft'eehold  estates 
^to  the  same  uses ;  yet  it  was  held  that  since  the  leasehold  estates 
vested  absolutely  in  the  first  tenant  in  tail  from  the  time  of  his 
birth,  the  power  was  absolutely  void  and  iacapable  of  any  roodifi* 
datioil.    This  case,  however,  it  may  be  observed,  is  an  instance 


(y)  Supra* 

(%)  Fearne*s  Ex.  Dev.  490.  Stb  edit. 
Webb  v.  Webb,  1  P.  Wms.  132.  Hodg- 
SOD  V,  Bussey,  8  Atk.  89.  Ward  v. 
Bradley,  8  Vefta.  9S. 

(«)  Target  t).  aattktt,  1  ^.  Wu»«  Wt* 


6ee  also  Nichols  v.  Hooper,  ibid.  199. 
Pinbury  v.  Elkm,  ihid.  564.  Pleydtill 
V.  Pleydell,  ibid.  748. 

{b)  Lord  Southampton  v.  The  Mar- 
quis of  Sertfehl,  s  Vcb-whI  B.  5i* 

{b)  Ware  v.  FoihUl,  tl  Yts.  f9T. 
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only  of  an  unskilful  attempt  to  eflect  what  may  be  done  for  tbe 
purposes  of  family  arrangements,  by  means  of  covenants  in'  mar- 
riage  articles,  and  executory  trusts  in  wills.     It  is  obvious  that 
if  leasehold  estates  vest  absolutely  in  the  first  tenant  in  tail  of  the 
freehold  at  his  birth,  the  intention  of  the  settlement  which  gene« 
rally  is  that  they  should  go  in  the  same  channel  may  be  oflen 
frustrated;  because,  upon  the  death  of  such  tenant  in  tail  before 
twenty-one,  the  leasehold  estate  must  become  part  of  his  personal 
properly,  and  go  in  the  channel  appointed  by  law  for  that  species 
of  property.     It  is  the  usual  practice  therefore  to  limit  the  lease- 
hold estates  to  trustees  in  trust  to  convey  them  absolutely  to  the 
person  entitled  iq  an  estate  tail  in  the  freehold,  when  he  arrives 
at   the  age  of  twenty-one;  and  no  further  precaution    seems 
compatible  with  the  rules  of  law,  because  at  that  age  the  law 
gives  to  the  tenant  in  tail  the  absolute  power  of  disposing  even  of 
his  freehold  property,  by  suffering  a  common  recovery.    Care, 
however,  must  be  taken,  that  such  lexecutory  trust  is  not  too 
remote,  by  exceeding  the  limits  for  the  taking  efiect  of  executory 
devices,  (c) 

In  tbe  case  of  the  Countess  of  Lincoln  v.  The  Duke  of  New« 
castle,  (d)  before  the  House  of  Lords,  Lord  Eldon,  in  delivering 
his  opinion,  entered  very  fully  into  the  question  how  far  the  court 
of  Chancery  would  execute  the  intention  of  the  testator,  where 
there  was  no  direct  gift  by  the  will,  but  only  a  direction  that  the 
leasehold  estates  should  go  in  the  same  channel  as  the  freehold; 
and  the  same  reasoning  applies  to  a  covenant  in  marriage  articles, 
because  they  are  executory  in  their  nature,  and  the  intention  is 
usually  the  same.     If  the  matter  were  res  inlegra,  the  best  prin- 
ciple he  thought  would  be  that  the  testator  ought  to  be  considered 
as  furnishing  the  court  with  all  the  means  of  enabling  the  parly 
to  tie  up  the  property,  not  as  long  as  tbe  rules  of  law  will  admit, 
but  to  that  convenient  extent  which  would  enable  you  to  execute 
the  general  primary  intent  of  the  testator,  or  of  the  settlement  to 
carry  tbe  real  and  personal  estates  in  the  same  channel.     It 
appears,  however,  that  now  the  doctrine  on  the  point  has  been 
definitively  settled  by  Lord  Thurlow  in  the  cases  of  Foley  v. 
Burnell,  (e)  and  Vaughan  v.  Bursleln.  (/)    In  those  cases  Lord 

(c)  Trafford  v.  Trafbrd,  3  Atk.  347.         (e)  1  Bro.  Ch.  Ca.  274. 
(^13Ycf.S96.  (/)3Bro.C)i.Ca.  101, 
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Tburlow  thought  that  the  court  could  exercise  no  discretion  in 
modifying  the  limitations  of  such  a  will :  but  that  there  was  only 
the  choice  of  vesting  the  estate  the  instant  a  tenant  in  tail  should 
be  born,  or  carrying  the  limitation  to  the  utmost  extent  the  law 
would  admit.  In  Lady  Lincoln  v.  The  Duke  of  Newcastle,  the 
cause  was  heard  on  appeal  from  Lord  Erskine's  decree,  which 
was  made  before  the  Duke  of  Newcastle  had  arrived  at  the  age  of 
twenty-one  years.  The  decree,  as  far  as  related  to  the  leasehold 
premises,  declared  that  the  said  leasehold  premises  ought  to  be 
settled  in  trust  for  the  Duke  of  Newcastle,  his  executors,  admi* 
nistrators,  and  assigns;  and  if  he  should  die  under  the  age  of 
twenty-one  years,  without  leaving  issue  male  of  his  body  living  at 
the  time  of  his  death,  then  in  trust  for  the  several  tenants  in  tail 
in  remainder,  with  like  limitations  over  in  case  they  should  die 
under  the  same  circumstances.  Lord  Eldon  observed  that  a  good 
deal  of  difficulty  had  been  removed  by  the  Duke  of  Newcastle 
having  arrived  at  the  age  of  twenty-one  years  since  the  decree : 
but  if  he  had  decided  the  cause  originally,  he  should  have  decided 
it  according  to  the  authority  of  Vaughnn  v.  Burslero.  Under  the 
auChority  of  Yaughan  r.  Burslem,  and  Foley  v,  Burnell,  assign- 
ments had  been  made  of  leasehold  property,  under  the  notion 
that  a  son  when  born  should  take  an  absolute  interest;  and 
to  decide  otherwise  would  tend  to  shake  a  very  large  pro- 
perty. The  House  of  Lords  varied  the  decree  so  far  as  to 
leave  out  from  the  word  ^^  assigns"  the  part  of  the  decree 
above  mentioned,  stating  it  to  be  unnecessary  to  decide  aiiy 
thing  respecting  the  point;  and  with  this  variation  the  decree 
was  afiirnied. 

Whatever  number  of  limitations  there  may  be  aHer  the  first 
executory  devise  of  the  whole  interest,  any  one  of  them  which  is  so 
limited  that  it  must  take  effect  (if  at  all)  within  twenty-one  years 
after  a  life  in  being,  may  be  good  in  the  event  of  no  one  of  the 
preceding  executory  limitations,  which  would  carry  the  whole 
interest  happening  to  vest.  But  when  once  one  of  the  preceding 
limitations  which  carries  the  whole  interest  takes  effect,  that 
instant  all  the  subsequent  limitations  become  void,  and  the  whole 
interest  is  vested,  (g)    Therefore  (h)  where  the  limitations  of  the 

(g)  Higgins  V.  Dowler,  1  P.  Wms.      See  Foster  r.  Brown,  Moor.  758. 
08.  Fearn.  Cont  Rem.  407.  dih  edit.         (A)  Higgins  r.  Dowler,  wpra. 
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frast  of  a  term  w«re  to  A.  for  life,  remftinder  to  hit  first  and  otbar 
ioiif  in  tail^  and  for  want  of  issue  male  to  bis  daughters,  there 
■ever  having  been  a  son,  it  was  adjudged  a  good  trust  tow  the 
danghters ;  and  the  contingency,  being  confiiied  to  a  life  in  being, 
was  not  too  remote. 

An  eiceutory  bequest,  limited  to  take  effeet  after  a  general 
feilure  of  issue,  is  void  in  its  creation  i  but,  when  applied  le 
leasehold  estates,  the  eoorts  are  iaclined  to  interpret  it  dying 
without  issue  living  at  the  death  of  the  legatee.  Where  (t) 
therefon  a  man  bequeathed  a  term  ot  years  to  A.,  his  heirs,  ex;^ 
eutoie,  and  assigns,  for  ever ;  and  if  he  died  before  twenty<-one 
iemring  no  issoe,  then  overs  this  was  held  a  good  executory 
bequest.  So  also  where  (il)  a  term  was  bequeathed  to  one 
and  the  heirs  of  his  body,  and  if  be  die  without  issoe  living 
then  to  B.,  this  seems  to  have  been  considered  a  good  ex^ 
cntory  bequest,  the  contingency  being  to  arise  within  a  life  in 
being.  (0 

In  a  recent  case  it  was  decided  that  a  tenant  for  life  of  a  term 
of  years,  which  term  was  unimpeachable  of  waste,  was  entitled,  as 
between  herself  and  the  persons  claiming  in  remainder,  to  cot 
down  and  apply  for  her  own  benefit  such  timber  as  is  fit  and 
proper  to  be  cat  in  the  course  of  a  due  and  husbandlike  manage»- 
ment  of  the  woods  in  question,  (m) 

Having  thus  considered  the  limitations  of  terms  of  years, 
•onsidecing  them  as  integral  estates,  it  is  necessary  in  coo- 
elinion  to  state  in  what  eases  a  lease  or  term  of  years  when 
renewed  may  be  considered  as  so  connected  with  the  preceding 
estate,  as  to  be  capable  of  being  limited  by  deed  or  will  to  the 
aaaieaises. 

In  general)  renewed  leases  which  have  been  renewed  in  the 
right  of  the  owner  of  the  old  leajse,  are  subject  to  all  the  equity 
to  which  the  old  lease  was  liabb.  Where  therefore  a  person  by 
will  bequeathing  his  personal  estate  for  the  payment  of  bis  debts 


(0  Martin  v.  Loog,  8  Vera.  151.  (/)  See  Fletcher's  case,  1  Eq.  Abr. 

Wilkinson    v.    South,   7  T,  R.  655.  193.   Love  v,  Windham,  1  Lev.  890. 

Taylor  v.  Clack,  e  Eden's  €h.  Ca.fie7.  The  Dnke  of  Norfolk's  case,  S  Ck. 

Lyon  17.  Mitchell,  1  Madd.  Ch.  Ca.  467.  Rep.  1.  8  SwanstK^h.  Ca.  454. 

Carrjf.  Lord  Errol,  14  Wms.  47e.  (m)  Bridget  ».  j^tefhaMi^  $  (iW^ 

ik)  Lavdb  m.  Auker,  1 S^.  9{i6.  ISO.  a. 


Chap.  IV.]        On  tmignmewts  of  leases.  67S 

kequeidhed  the  rasidoe  to  bk  wife,  who  eotered  apbti  certafak 
leacehold  premifles  under  a  college  leue^  and  then  nMurried,  and 
afterwanb  her  leeond  husband  being  administrator  de  ioms  nm$j 
aaffered  another  to  renew  in  the  right  of  ike  testator,  it  was  held 
that  this  renewed  lease  was  liable  to  the  debUof  the  testator  if 
his  assets  were  not  suBcient.  (») 

So  where  (o)  a  Man  had  a  ehnrdi  lease,  of  wfaidi  nine  months 
only  wiere  naexpired,  and  he  devised  all  his  interest  in  the  oM 
lease  to  B.,  and  then  renewed  the  lease  and  republished  his  will ; 
the  ^renewed  lease  was  held  to  pass  by  Tirtae  of  the  repnblflnitiott 
of  the  will.  So  a  renewed  leaee  will  pass  under  a  residuary  be- 
quest of  all  the  testator's  Isasehold  estate,  (p)  Bnt  if  a  lessee  for 
years  derises  his  term  specifically,  and  then  takes  a  new  lease  by 
which  means  the  first  is  surraidered  in  law;  it  is,  generally  epeah- 
ing,  a  rerocation  of  his  will,  (q) 

lisases,  however,  which  are  renewed  in  oonsequenee  of  the 
tonant  tight  of  renewal,  are  at  law  new  leases ;  and,  if  no  eqaitabie 
chaise  has  been  created  previous  to  Ae  surrender  of  the  oM  lease, 
tbty  are  wet  liable  in  equity  ty>  any  of  the  incidents  of  Ae  eld 
lease,  (r)  In  the  case  of  leases  for  lives,  therefore,  it  has  been 
determined  dmt  a  new  lease  to  the  lessee  and  his  heirs  is  a  new 
purdhase,  and  will  devolve  to  the  hears  ex  parte  paiemay  alihougli 
tlw  original  lease  came  (rem  the  another.  (#)  So  wberefO  an  ^tct 
of  psrUanieiiit  was  obtained  to  enable  A.  with  the  concurnence  of 
his  lesser  to  grant  leases  of  certain  premises  demised  to  A.  under 
a  church  lease;  A.  having  died  intestato  liefore  any  lease  granted 
wnder  the  power,  Ae  power  was  held  to  have  been  destroyed  by 
his  administrator  obtaining  a  new  lease  from  the  church;  although, 
if  the  power  had  been  executed  during  the  existence  of  the  old 
lease,  the  renewed  lease  would  have  enured  to  the  benefit  of  the 
under-lessee. 

So  it  has  been  •decided  (u)  that  a  lease  renewed  subsequent  to 
a  general  bequest  of  the  testator'^s  leasehold  estate,  or  of  aH  bis 

(n)  Edwards  v.  Lewis,  S  Atk.  6S8.  (f)  Mason  v.  Day,  »upra» 

(0)  Anon.  8  Freem.  116.  (i)  Collet  v.  Hooper,  supra. 

ip)  eterliD^  r.  Lydiard,  8  Atk.  199.         (ar)  Marwood  «.  Turner,  3  P.  Wms. 


(fl)  AAby  r.  Ls«er,  Gouldsb.  SS.  ise.    Abasy  «.  ]fHler,^a  Atk.  097. 

(r)  Mason  v.  Day,  Prec.  Ch.  S19.  -Hone  v.  Medcraft,  1  Bro.  Cb.  Ca.  861. 

Pienon  v.  Shore,  1  Atk.  480.    jCoUett  Coppin  p.  Fernyhomgh,  8  Bro.  £h.  Ca. 

v.  Hooper,  13  Yes.  858.    Wentv.  Off.  S91.    flatter  .u.  Noton,  16  Yes.  197. 
Ex.  38. 
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interest  therein,  is  so  fitr  a  revocation  of  his  will.    The  only 
case  ( j:)  in  which,  under  such  general  words,  a  subsequent  renewal 
has  not  been  held  to  produce  this  effect,  was  the  case  of  a  trust  on 
which  circumstance  Lord  Hardwicke  seems  chiefly  to  have  relied; 
A.  being  a  prebendary,  leased  the  premises  to  one  of  his  children  for 
twenty-one  years,  with 'a  declaration  that  it  was  for  the  benefit  of 
the  father,  and  then  for  such  persons  as  he  should  appoint ;  and, 
ia  default  of  appointment,  in  trust  for  his  children  generalty. 
This  lease  had  been  surrendered  usually  every  year  for  several 
years;  and  then  a  new  one  had  been  made  in  the  same  way,  with 
the  same  declaration  of  trust     Four  or  five  years 'before  his 
death.  A*  made  his  will,  under  which  his  eldest  son  was  residuary 
legatee,  and  executor ;  and,  by  a  supplemental  clause,  he  directed 
that  his  eldest  son  should  have  the  lease,  with  all  the  profits  and 
advantages  arising  from  it.    Every  year  after  that,  till  the  death 
of  the  testator,  the  lease  was  renewed,  with  the  same  declaration 
of  trust,  as  before  his  will  was  made.     Besides,  therefore,  the 
circumstance  of  its  being  a  trust,  the  words  of  the  will  took  in  all 
the  benefits  and  advantages  belonging  to  the  trust,  one  of  which 
was  the  right  of  renewal.  • 

Where  there  are  circumstances  in  the  will  to  shew  that  the 
testator  intended  to  pass  the  future  interest,  the  renewed  lease 
shall  pass  by  the  will,  although  it  expire  subsequently  to  the 
making  of  his  will  in  his  liTetime,  and  be  renewed  after  his  death 
by  his  executrix.  In  such  a  case  it  must  be  intended  that  the 
testator  was  tenant  from  year  to  year  when  he  died,  which  is  an 
interest  transmissible  to  representatives ;  and  then  the  ^execntor 
taking  such  interest,  is  trustee  for  the  uses  of  the  will,  and  the 
renewed  lease  will  follow  the  limitations  in  the  will,  (y)  If 
the  testator  had  been  tenant  at  sufferance  only,  the  renewed 
lease,  it  should  seem,  would  have  belonged  to  the  residuary 
legatee  (if  any) :  because  the  tenancy  would  have  been  deter** 
mined  by  his  death ;  and  it  woul.d  have  resembled  the  case  of 
an  executor  becoming  a  general  occupant  of  a  freehold  estate  nof - 
specifically  devised. 

Upon  the  same  principle  as  the  case  last  cited,  where  (z)  a  testator 
being  tenant  from  year  to  year,  under  St.  John's  College,  Oxford. 

(x)  Carte  v.  Carte,  S  Atk.  174.  (%).BaDdall  «^  Ranell,  3 

(^)  James «.  Daan^  11  Yes.  SSS*  Ch.  Ca.  ISO.   «:      .    .    1 
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(tbe  leaie  haying  expired)  gave  to  his  wife  durante  vidmtate  <^  all 
that  bis  messuage  or  tenement,  with  the  &rra  or  lands  at  L.,  and 
all  his  estate  and'  interest  therein,  she  paying  the  rents  reserved, 
to  St  John's  College,  &c/'  The  widow,  after  his  death,  obtained 
a  new  lease  from  the  College.  It  was  held  that  the  new  lease  was 
taken  subject  to  the  trusts  of  the  will. 

The  renewal  of  a  college  lease  in  his  own  name  by  a  tenant  for 
life^  with  power  of  appointment,  has  not  the  effect  of  executing  the 
power  in  his  own  favour,  (a) 

It  has  been  before  mentioned  that  where  terms  are  specifically 
bequeathed!  they  will,  notwithstanding,  first  vest  in  the  executor 
by  virtue  of  bis  oflSce;  and  the  legatee  cannot  enter  without  (he 
executor's  special  assent.  Alter  such  assent,  the  entry  of  the 
executor  is  sufficient  to  chtirge  the  legatee  with  tbe  possession  and 
the  liabilities  of  the  tenancy,  (b)  Before  assent,  the  legatee  has 
BO  remedy  for  the  term  except  against  the  executor  personally  : 
but  it  is  said  that  a  legatee  may  grant  or  release  the  term  to  the 
executor  before  assent,  (c) 

A  letter  promising  to  deliver  possession  on  a  certain  day  is  a 
sufficient  assent,  (d)  So  words  by  an  executor  to  the  following 
effect,— ^^  If  E.  my  wife  were  dead,  my  estate  in  the  premises  would 
be  ended,  and  it  would  remain  to  H.,"  are  a  good  assent  to  the 
remainderman,  (e) 

The  assent  of  an  infant  executor,  when  there  are  no  assets  but 
the  term,  is  not  a  good  assent  even  at  law.  (/)  But  a  feme  covert 
executrix  may  assent  if  her  husband  do  not  contradict  it.  (g)  And 
where  a  feme  covert  executrix  declared  that  she  would  take 
the  term  according  to  the  will,  it  was  held  to  be  a  sufficient  assent 
where  the  term  was  limited  to  her  for  life,  with  remainder 
over.  (A) 

So  if  there  is  a  bequest  of  a  term  for  life,  with  remainder  over, 
an  assent  of  the  exacutor  to  the  grant  for  life  is  an  assent  to  the 
remainder  over,  even  where  the  remainderman  dies  in  the  life 
of  the  legatee  for  life,   and   before  the  assent;  and  such  an 

(e)  Brookman  v.  Halcs^  S  Yes.  and  («)  Southward  v.  Millard,  March 

B.46.  137. 

(^)  S  LeoB.  6.  (/)  Chamberlaine  e.  Chamberlaine, 

{€)  Carter  V.  Love«  Owen.  66.  S  Freem.  141. 

{4)  Boo  d.  Lord  Say  and  Sole  e.  (jg)  Cooks  v.  Belkimy,  t  Keb.  5S0. 

Ofvy,  4  Bsp.  N.P.C.  IM.  (fc)  GarreU «.  Lister,  I  Uw.  S5. 

9r 
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aw^nt »  suffieieat  to  temfki  ii>.  wjjiiiif  tfkitm-.ilt9Ktmt/UUkriB$ 
of  die  remaifidei^aiK  (i> 

Where  the  termor  bei|DMlhed  hm  tenn  ler  Itie^esMator  ailA 
Aiedy  and  fke  executor  eatMied  belbre'  prebpist  awbdiiBd|^tlua<wa9 
keU  floffictent  to"  t/mI  the  kaeei  in  Un  aiskl^gRtee.wMhiilFpVNi 
bate :  (k)  bat  in  general,  if  h»  terM  kbequaatbcd  le  aS(4nmit#Ki 
be  mnat  hjt  speoiai  claim  toita^.  Imatiee^  becaiae^MaveAlryrCt  it 
i/a  the  firat.  iiMaiioe  ia  only  aa  exaootttiu  ^iit  if  the*  dcbtar  bM 
funeral  expensea  have  been  paid^  he  oiay.boaBid<tatbe«it»fliB-J^gl»7 
tee  witfioiit  ifiecial  ckin^  becbuto  be-  ia  aa  ki^^n  lidhhiita  a 
itooiUnHj  (0 

Whei^e  it  traa  abewn  »  ewdence  tbaA:  the  nufe^  dEeoukili  aiii 
her  aecond  husband  had  made  ft  lease,.  Baeiikig.  her;  tilEavaiBieuH 
cutrix,  it^  waa  agp'ead.  by  tile  whole  eoartsifaaA  tbia>#aa  an  eapisaa 
daim  aa  executrix,  (m)  In  Oe  siuojle .  oa8e>  it  wai  KkemMifllgrked^ 
Aat  if  ft  feiye'eaeeiitrix  aad  legatee  taibe  baabasd  beforia  abe  liaa 
made  .an  deetie%  die  hnabftnd  ma;  make  .it  ibK  ItBOR*  tfy  hewavlH^ 
an  executor,  being  the  specific  legatee^  ef  a.  taam^.  iliatiftaaLitha 
executonUp,  he  cannot  gr«nt  over  widriDot  tbas  mqewtt  of  the 
admiBJBtrator ;  became  he  baa  no  general- poAi^T'^diij^QaiDi^ of 
the  pffoperty  aAer  he  baa  dadiaed  the  oftoe.  (n) 

If  the  beqaoBl  be  to  ae^reral,  oae  only  xifiiUmmiis  eaec^e^k  Ji 
much  more  requisite  that  the  executor  should  cbuoa  as  Ihgataft; 
bedBuse,  if  hiBgoneral  entry. sboftid  be coimfemd^  adiSBfiBaBnt  to 
the  legacy,  it  would  enure  to  the  odhera  aai  weUfiaa  to(biii|sel^*afld 
Ibufi  make  him  liable  to  a  dcoadoBMi*  A.  legacy  akeiffiwattftUft^ 
anid  if  he  should  be  construed  tobe  toiss  ItgaAee  by  bisi^gftnend 
entry  as  execuftor,  the  legacy  would  ner  longer  bft  wamMgy  and 
the  biuMiiy  of  die  testator  wfttild.  only,  operate,  to:  itte  pv^jadiea^f 
the  executor,  (o) 

Where ^p)  a  man  seized ef  certain,  laflds.ni  fe^  ftftd(ialta>ifft6« 
aetted  of  a  term  of  years,  devised  all  bis  lauds  aftdl  taniaaaadfl  Urn 
bia  two  executors  until  the  pByment4if.hi8debto  aad^  legaoiesy  it 

(4  Southward  v.  Millard,   9upra.  (m)  Cheney  v.  Smith,  1  Leon.  215. 

Wa&dea  v.  Blkingloll,  Pldir^519.  Oi)  Briber  «.  Chrn^t^* JCtq.JHIshSS. 


(Ar)  Dj.  S67.  a.  pi.  39.  {o)  1   Brownl.    IS2.      Sec  Dqct  <fc 

(/)   Bnansbl  «.  QmHteo*    Piow.     Hayes  v.  Sturges,  r  T«ai)i«9Jn^.    . 


6«S.  Young  V.  Holm^.  I  SU*  70/  (p)  PaqaeU  v.  Ffw^.  Itoef)  «0- 
Portmaa  o.  Willii,  Moor*  3SS.  Sm  0y.  8S.  I^.*  and  Sbn|aoR>a.  Oat- 
GouJd*.  119.  teridge,  I  Madd-  Chi.C*  eM.     , 
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ifM  tf  q\l€Wi6ll'#liMhl^t*  tiMI'  Me^ti^ors  took  as  ^i^ecufors  or  lego- 
tmi  tSt  66(tf  (M  <f:if^M6rs  itife^eS  gtnhtMy,  and  they  seV^MIy 
sMJflte^  tt¥iA*W  dfffSreilt  pei*9ott0.  IT  fhey  took  as  executors, 
tHHy&Mlcf  Ky  dH?  SMC  #afs  good,  beeaiisi^  one  of  seyeral  executors 
maj  administer  alone ;  andiFaiiy  fttfury  is  done,  he  is  personaTIy 
liable  as  between  executors :  buf  if  they  took  as  devisees,  then  the 
Ale'of  elibG  it^r  ^ood  f6i^  a  moiety  of  the  term  which  each  had 
a  right  to  dispose  of.  The  cout^  determined  that  they  fo6k 
the  laiid  as  devisees,  add  the  tlehn  a'd  6xecutbrs ;  fot  (bfe  de- 
dkratioti  in  the  Will  as  td'Ae  tbrifa  Was  only  what'  the  law  wonld 
Hav6  sard  wifliouf  Both  a  declaration :  but  the  executors  could' 
ildf  have  a))plied  the  land  tb  the  purposes  of  the  will  without  the 
e^i^preds  dedaraKion  of  the  testatot'  that  they  should  take  it  for 
ttalt  {iurp6te* 

lAe  laif  win  imply  an  eledtioit  to  take  as  legatee,  if  the  exe- 
cMtor^  does  acts  whfcli  are  eonsisfent  only  with  the  character  of  ^ 
le^tee.  Therefbre,  where  {^qy  the  testator  having  bequeathed  tor 
Ids  wilb  the  profits  of  the  land  durittg  the  minority  of  his  son,  to 
dte  intent  that  she  ihight  out  of  the  profitar  educate  his  children, 
aUd  having'  made  his  wife  e^tectitrix,  it  Was'  h6ld  thaf  by  her  entry 
litid  educating  the  childri^n  of  the  testator,  she  had  determined  her 
election  tottdce  as  legatee.  So  if  tfa'e  executor' pay  a  charge  whidU 
ddy  attaches  in  His  chliracter  of  legatee,  it  is  an  astont.  (r) 

An  executor  is  not  obliged  to  pay  legacies  without  a  bond  from 
tte  legatee  to  refund  in  proportion  to  the  whole  debt,  if  any  sucK 
shbold  appear.  So  also,  although  no  b6hd  should  be  givien ;  yet 
ill  equity,  if  debts  appear  to  b^  unsatisfied  after  the  assent  of  the 
ex'ecutor,  the  fegatiees  most  refund  in  the  same  proportion  :  for 
ofherwise  cireditors  would  be  without  remedy,  because,  after 
assent  by  the  ex6<^utor,  the  legacy  in  the  bands  of  the  legatee  is 
not  attachable  Vf  foreign  attachment,  and  creditors  being  third 
(lersons  have  no  day  in' court  to  interplead.  But  a  sale  after  such 
assent  to  a  bona  fide  purchaser  for  valuable  consideration  without  ' 
notice  will  defeat  credito)^.  (5) 

So  where  (/)  the  corporation  of  Canterbury  had  demised  to  the 
testatoi*  fbr  years,  at  a  certain  rent,  and  undfer  vario^  covenants, 

(q)  Paramour  v.  Yardley,   Plow.     SFrcem.  141. 
639.'  (0  SinhDons  t^.  Bolland,  3  Merir. 

'.  (r)  Youli|;.«.  Hdhnea,  1  Sir.  70.  Ch^  Ca.  547.    Ifewkias  tf.  Day,  Amb. 

(•)  Chamberlaine  v,  ChambeiiaSfis^      160.  .... 
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the  master  of  the  rolls  ordered  the  funds  to  be  made  over  to  the 
residuary  legatee,  on  his  giving  a  sufficient  indemnity  to  the  exe^ 
cutor,  in  case  any  judgment  should  be  recovered  against  him  at 
law  for  any  future  breach  of  covenant ;  and  it  was  referred  to  the 
master  to  settle  the  terms  of  the  security. 


III.  The  last  point  to  be  considered  in  this  chapter  relates  to. 
the  assignment  of  the  reversion. 

At  the  common  law  it  was  not  only  necessary  that  the  assign*, 
ment  of  the  reversion  by  the  act  of  the  party  should  be  by  deed  as 
between  the  parties :  but,  in  order  to  give  the  grantee  a  legal  title  to 
the  services  of  the  tenant,  the  tenant's  especial  assent  was  necessary 
to  the  grant  of  his  landlord;  which  ceremony  was  called  attornment. 
The  necessity  of  attornment  was  in  some  measure  avoided  by  the 
statute  of  uses,  and  by  the  statute  of  wills,  which  vested  the  legal 
estate  in  the  cestui  que  use  and  the  devisee  respectively  without 
attornment.  By  the  stat.  4  Ann.  c.  16.8.9.,  (u)  commonly  called  the 
statute  of  attornments,  it  was  at  length  enacted  that  all  grants  and 
conveyances  of  the  reversion  or  remainder  of  any  messuages  or 
lands  should  be  good  without  attornment  of  the  tenants ;  pro- 
vided that  no  such  tenant  should  be  damaged  by  payment  of  rent 
to  the  grantor  or  conusor,  or  by  breach  of  any  condition  for 
nonpayment  of  rent  before  notice  given  him  of  the  grant  by 
the  grantee  or  conusee.  And  after  this  statute  it  was  enacted  by 
the  Stat.  11  Geo.  II.  c.  19.  (x)  that  the  attornment  of  tenants  to 
strangers  claiming  title  to  the  estates  of  their  landlords  should  l>e 
absolutely  null  and  void  to  all  intents  and  purposes  whatsoever 
provided  that  nothing  therein  contained  should  extend  to  vacate 
or  affect  any  attornment  made  pursuant  to  or  in  consequence  of 
any  judgment  at  law,  or  decree  or  order  of  a  court  of  equity,  or 
made  with  the  privity  and  consent  of  the  landlord  or  landlords^ 
lessor  or  lessors,  or  to  any  mortgagee  after  default  in  payment  of 
the  mortgage  money. 

It  is  observable  that  in  the  statute  of  4  Ann.  the  only  species  of 
hereditaments  named  are  ^^  manors,  rents,  remainders,  and  rever- 
sions." The  reason  is  that  attornment  was  requisite  only  where 
there  was  tenure,  attendance,  remainder,  or  payment  of  rent  out 
of  land :  therefore  the  reversion,  after  a  grant  of  common  of  pas* 

(»)  Irish  Staft.  s  Ann.  •.  10.  j.  0»        (s)  Iririi  8lal»  15  Cteo.  H.  a  9^%  T 
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ture,  will  pass  without  attornment^  because  attornment  never  was 
necessary,  (y) 

A  grant  to  the  king,  or  by  the  king  to  another,  was  always 
good  without  attornment,  by  force  of  his  prerogative,  (z)  So  also, 
as  far  as  the  parties  were  concerned,  the  estate  passed  by  the  deed 
eh  initio  ;  although  the  subsequent  assent  of  the  tenant  was  neces- 
sary  to  give  it  permanence,  (a) 

If  lands  be  let  for  life  or  years,  and  the  reversion  is  afterwards 
mortgaged,  the  lease  protects  the  possession  of  the  tenant  against 
the  mortgagee:  the  rent,  however,  is  in  the  mortgagee  by  right. 
By  a  tacit  arrangement  the  mortgagor,  although  not  accountable 
for  the  profits  to  the  mortgagee,  usually  receives  the  rents :  but 
the  mortgagee  may  put  an  end  to  this  arrangement  by  requiring 
the  payment  of  the  rent  to  himself.  And,  although  the  lease  pro« 
tects  the  possession  of  the  tenant,  the  courts  have  allowed  the 
mortgagee  to  bring  an  action  of  ejectment,  if  he  has  given  notice 
to  the  tenant  that  he  does  not  intend  to  disturb  his  possession, 
but  only  requires  the  rent  to  be  paid  to  him,  and  not  to  the  mort- 
gagor :  for  since  the  mortgagor  himself,  if  in  possession,  could 
not  be  ousted  without  a  judgment  in  ejectment;  so  neither  can  the 
mortgagee  entitle  himself  to  the  rent  in  respect  of  the  reversion 
without  a  judgment  of  a  similar  nature. 

Attornment  was  necessary  before  the  statute  of  4  Ann.  on  the 
principle  of  notice  to  the  tenant:  but,  when  it  took  place,  it  related 
back  to  the  time  of  the  grant.  On  the  same  principle,  after 
notice,  the  mortgagee  is  entitled  to  the  rents,  without  prejudice  to 
the  tenant,  from  the  time  that  his  legal  estate  in  the  premises 
commenced.  In  the  statute  4  Ann.  there  is  a  provision  that  the 
tenant  shall  not  be  prejudiced  by  any  act  done  by  him,  as  holding 
under  the  grantor  till  notice.  Payment  before  such  notice,  of  rent 
actually  due,  is  good :  but  with  this  protection  the  tenant  must 
be  considered  to  have  attorned  at  the  time  of  the  execution  of  the 
deed  granting  the  reversion.  Where,  (A)  therefore,  the  mort« 
gagor  l>ecame  bankrupt,  and  the  rent  had  been  demanded  by  his 
assignees  before  notice  of  the  mortgage,  but  had  not  beea  paid,  it 
was  held  that  the  mortgagee,  after  giving  notice,  was  entitled  as 
well  as  if  it  had  accrued  after  notice.    The  tenant  bad  received 

-  f      '  *  * 

(s)  Co.  Litt  809.  b.  '  (»)  Mofli  v.  Gallimore,  Doa|l.  f  7f  ^ 
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the  master  of  Che  rolls  ordered  the  funds  to  be  made  over  to  the 
residuary  legatee,  on  his  giving  a  sufficient  indemnity  to  the  exe^ 
cutor,  in  case  any  judgment  should  be  recovered  against  him  at 
law  for  any  future  breach  of  covenant ;  and  it  was  referred  to  the 
master  to  settle  the  terms  of  the  security. 


III.  The  last  point  to  be  considered  in  this  chapter  relates  to. 
the  assignment  of  the  reversion. 

At  the  common  law  it  was  not  only  necessary  that  the  assign* 
ment  of  the  reversion  by  the  act  of  the  party  should  be  by  deed  as 
between  the  parties :  but,  in  order  to  give  the  grantee  a  legal  title  to 
the  services  of  the  tenant,  the  tenant's  especial  assent  was  necessary 
to  the  grant  of  his  landlord;  which  ceremony  was  called  attornment. 
The  necessity  of  attornment  was  in  some  measure  avoided  by  the 
statute  of  uses,  and  by  the  statute  of  wills,  which  vested  the  legal 
estate  in  the  cesiui  que  use  and  the  devisee  respectively  without 
attornment.  By  the  stat.4  Ann.  c.  16.s.9.,({i)  commonly  called  the 
statute  of  attornments,  it  was  at  length  enacted  that  all  grants  and 
conveyances  of  the  reversion  or  remainder  of  any  messuages  or 
lands  should  be  good  without  attornment  of  the  tenants;  pro* 
Tided  that  no  such  tenant  should  be  damaged  by  payment  of  rent 
to  the  grantor  or  conusor,  or  by  breach  of  any  condition  for 
nonpayment  of  rent  before  notice  given  him  of  the  grant  by 
the  grantee  or  conusee.  And  after  this  statute  it  was  enacted  by 
the  stat.  11  Geo.  II.  c.  19.  (x)  that  the  attornment  of  tenants  to 
strangers  claiming  title  to  the  estates  of  their  landlords  should  be 
absolutely  null  and  void  to  all  intents  and  purposes  whatsoever 
provided  that  nothing  therein  contained  should  extend  to  vacate 
or  affect  any  attornment  made  pursuant  to  or  in  consequence  of 
any  judgment  at  law,  or  decree  or  order  of  a  court  of  equity,  or 
made  with  the  privity  and  consent  of  the  landlord  or  landlords, 
lessor  or  lessors,  or  to  any  mortgagee  after  default  in  payment  of 
the  mortgage  money. 

It  is  observable  that  in  the  statute  of  4  Ann.  the  only  species  of 
hereditaments  named  are  ^^  manors,  rents,  remainders,  and  rever- 
sions." The  reason  is  that  attornment  was  requisite  only  where 
there  was  tenure,  attendance,  remainder,  or  payment  of  rent  out 
of  land :  therefore  the  reversion,  after  a  grant  of  common  of  pas- 

(•)  Irish  St«L  S  Ann.  a.  10.  s.  9»  (s)  Iruh  Slat.  IS  Cko.  H.  Ci  S^s.  T 
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tare,  will  pass  without  attornment^  because  attornment  never  was 
necessary,  (y) 

A  grant  to  the  king,  or  by  the  king  to  another,  was  always 
good  without  attornment,  by  force  of  his  prerogative,  (z)  So  also, 
as  far  as  the  parties  were  concerned,  the  estate  passed  by  the  deed 
ab  initio  f  although  the  subsequent  assent  of  the  tenant  was  neces- 
sary  to  give  it  permanence,  (a) 

If  lands  be  let  for  life  or  years,  and  the  reversion  is  afterwards 
mortgaged,  the  lease  protects  the  possession  of  the  tenant  against 
the  mortgagee:  the  rent,  however,  is  in  the  mortgagee  by  right. 
By  a  tacit  arrangement  the  mortgagor,  although  not  accountable 
for  the  profits  to  the  mortgagee,  usually  receives  the  rents ;  but 
the  mortgagee  may  put  an  end  to  this  arrangement  by  requiring 
the  payment  of  the  rent  to  himself.  And,  although  the  lease  pro- 
tects the  possession  of  the  tenant,  the  courts  have  allowed  the 
mortgagee  to  bring  an  action  of  ejectment,  if  he  has  given  notice 
to  the  tenant  that  he  does  not  intend  to  disturb  his  possession, 
but  only  requires  the  rent  to  be  paid  to  him,  and  not  to  the  mort« 
gagor :  for  since  the  mortgagor  himself,  if  in  possession,  could 
not  be  ousted  without  a  judgment  in  ejectment;  so  neither  can  the 
mortgagee  entitle  himself  to  the  rent  in  respect  of  the  reversion 
without  a  judgment  of  a  similar  nature. 

Attornment  was  necessary  before  the  statute  of  4  Ann.  on  the 
principle  of  notice  to  the  tenant:  but,  when  it  took  place,  it  related 
back  to  the  time  of  the  grant.  On  the  same  principle,  after 
notice,  the  mortgagee  is  entitled  to  the  rents,  without  prejudice  to 
the  tenant,  from  the  time  that  his  legal  estate  in  the  premises 
commenced.  In  the  statute  4  Ann.  there  is  a  provision  that  the 
tenant  shall  not  be  prejudiced  by  any  act  done  by  him,  as  holding 
under  the  grantor  till  notice.  Payment  before  such  notice,  of  rent 
actually  due,  is  good :  but  with  this  protection  the  tenant  must 
be  considered  to  have  attorned  at  the  time  of  the  execution  of  the 
deed  granting  the  reversion.  Where,  (A)  therefore,  the  mort- 
gagor became  bankrupt,  and  the  rent  had  been  demanded  by  his 
assignees  before  notice  of  the  mortgage,  but  had  not  been  paid,  it 
was  held  that  the  mortgagee,  after  giving  notice,  was  entitled  as 
well  as  if  it  had  accrued  after  notice.    The  tenant  had  received 

'  fyl  C.  JLitt;  ii*.  %.■■'  at)  ft«.flJO.  *.  • 
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po  iDJary^  he  hgd  the  rent  atill  in  Ijis  Jhandfy  ufi^  w^  i^Miq^t^ 
pay  it  according  to  the  legal  title. 

Although,  in  the  case  of  copyhold  leasesi  the  /^nfu^^Jfi  j^j]g« 
pended  89  that  no  action  of  ejectment  ciu  he  mainMl'^  i4 
the  copyhold  interest  during  the  commpo  jiaw  iefi9e;(€)  yetth§ 
copyholder  may,  notwithstanding,  surrender  the  reyer^oo  1^ 
the  name  of  the  reversion,  though  t|ie  lease  is  pent  difsectly  ^rii^ 
out  of  the  customary  estate ;  and,  after  thegfantee  is  ad^ittfNl,  he 
is  in  the  post  by  a  kind  of  act  in  l^w^  in  the  way  of  Ju^nolmgp^ 
and  needs  no  assent  or  attpn^meat  of  the  tenant,  (d) 

By  the  stat.  14  Geo.  II.  c.  20.  (e)  all  common  rjecp^wiea  in  Ijjif 
courts  of  Westminster,  or  any  other  courts  h^vipg  ^urisdlcli^^^ 
are  yalid  without  the  surriender  of  freehold  leases,  a,ad  wUbwH^ 
the  concurrence  of  the  lessees  in  possession :  but  the  pep^Qn  bt^r 
ing  the  first  estate  fyr  life  in  reversion  must  mafce  a  tepaQt  tp  tji^ 
prtEcipe. 

In  all  comnon  cases  of  the  grpnta  of  feveraiop?  thf^re  p^fk  \^  %f 
doubt  when  the  vendor  qoa^ef  t^  be  landlord^  ?a4  w)ie^  ^df 
right  of  the  vendee  begins.  In  t)ie  early  ca^es,  however,  theflP 
seems  to  have  l^en  some  jdoudbt  whether  the  b^r|p^^e^  ifas  ^r 
titled  to  the  rent  accrued  after  th^  bargiun  and  ^al/s,  and  befonp 
inrolment :  but  it  seems  to  be  dear^  thfit  if  the  deed  is  iniiplMJ^ 
the  bargainee  ai^er  inrolment  ijrill  be  entitled  to  aU  arrears  f|N>m 
the  execution  of  the  deed.(y) 

Since  borrowing  money  upon  innnuity  has  preyailedy  it  bi|f 
Deen  the  usual  practice  to  insure  the  payment  of  the  annuity  bj  j^ 
ierpi  of  years  inaddition  to  the  usual  powers  of  distress  andent|ij 
pn  default  of  payment.  It  is  som^times  a  question  under  th9 
deeds  creating  the  term  how  far,  and  in  what  mannef,  the  trifsteif 
ef  the  term  has  the  power  of  using  the  legal  estate.  Tl|e  ^s^^l 
trust  of  the  term  is  to  permit  the  grantor^oreceiye  the  relets;  anil 
ahe  trustee,  though  he  has  the  legal  estate,  cannot  nyal^e  mas  pif  if 
till  default  has  been  made  in  payment  for  a  certain  nqiiaber  of 
days.    He  then  becomes  a  trustee  for  bpth  parties,  the  gnmtar 

(c)  Murless  v.  Fraaklin,  1  Swaast  (e)  Irish  itat.  Sl  Qeo.  IJ.  9.  li:  See 
<^h.  Ca.  IS.  Swift  d.  Farr  v,  Davies,  also  the  stat  8  Geo.  I.  c  6.  s.  IS. 
SEast,  354.  o.  Irish. 

(d)  Swinnerton  V.Miller,  Hob.  177.  (/)  Godb.  156.  Hall  v.  Dew, 
^Iby  V.  Beck,  Lit.  OrP'  17.  4  Uoa.  LaUh.  157.  Kiqg  tf.  Sa^prlppd,  il. 
830.     lI,eon.S97.  19. 


mA  gwiftM:  U  tbe4tftt«ir  t^yaide  tto  ftrrean,  itfnl  to  tbat  extent  lie 
h  i^nlvded  to  Khe  r^ts.  If  te  tafc^s  wore  rents  (baa  are  fiofficieot 
to  satisfy  the  <a)ri%&l%y  he  is  bonrtd  to  pay  the  surplus  to  the 
gvaiAbr.  If  he^reeelves  ^nou^h  for  that  purpose,  he  is  bound  to 
pm&k  the  gfiiantor  to  reoef ve  the  remainder.  In  a  lale  case  (g) 
ari«in||r  oat  of  a  transaetion  of  tbisiiind,  the  Lord  Ghanedlor,  in 
evder  to  avoid  the  necessity  of  en  ojeetment  by  the  Irasitee,  made 
on  order  that  the  grantor  should  receive  the  rents  so  as  to  pre- 
serve the  posfiessfen  of  the  trttstees,  in  order  that  the  tenants 
nvfgtft  not  he  cMe  to  deny  the  tenancy  to  the  trustees  t  and  fdr 
this  purpose  directed  that  the  receipts  for  rent  should  be  given 
by  the  gfranier  in  Iheir  names,  the  defendants  (the  trusttes)  under- 
taking to  produce  «iiy  leases  which  had  been  grarit^d  of  the 
estale. 

if  the  i^wrrion  be  extended  under  «i  elegit,  all  that  the  sheriff 
own  do  is  to  put  the  plaintiff  in  the  situation  of  the  landlord  ds  to 
one  moiety  t  he  may  set  it  out  by  metes  and  bounds,  and  the 
lessee  is  bound  thenceforward  to  pay  a  moiety  of  the  rent  to  the 
leiiQiit  Iby  elegit.  And  no  attornment  was  ever  uecessary,  because 
the  tenant  4>y  elegit  was  in  l^  judgment  of  latr.  (%)  If,  however, 
fAie  -elegit  has  extended  one  half  of  the  rent ;  a  second  can  only 
extend  one  haif  of  the  residue,  or  a  quarter  of  the  whole.  (0 

If  land  is  bound  by  a  statute,  and  an  extent  issues,  the  rever<^ 
sioti  4rifll  not  be  affected  by  it  before  the  libei'ate  is  awarded;  for 
the  language  of  the  writ  before  that,  when  it  speaks  of  seizing  into 
the  Mng's  hands,  -is  but  formal,  end  land  is  never  seised  by  virtue 
of  the  eattnlkfaeitLs.  {k) 

Although  it  is  in  general  true  that  rent  is  incident  to  the  rever* 
sion,  yet  it  may  be  observed  again  in  this  place  that  the  reversioner 
has  Ihe  power  of  severing  it  from  the  reversion  by  granting  it  to 
a  Granger.  In  that  case  the  law  will  give  the  grantee  an  action 
of  debt  for  the  t^ecovery  of  it;  and  if  he  grant  it  to  several  persons 
in  -aepartfte  portions,  each  may  hiive  an  action  for  his  separate 
poi^ou.<#)     fiefore  the  statute  of  attornments,  attornment  was 

(g)  Jenkins  v.  Milford«  1  Jac.  mnd  (0  Goodwin  v.  Packer,  Tbo.  Jon.  1. 

W.:6e9.  Cox   V.   Robins,    Tho.   iUyin.    10. 

(A)  Rogenr.  Pitcher,  6  T«unt«806.  .Ar^4;*  Watk;inft,  ^oor.  540.    Austin 

(0  Bnn^ine.Bayne,  SRrownl.OT.  ^  v.  Smith,  1  Leon.  SI 9.    Brownlowo. 

(k)  PIayne*s   cMe,  €ro.   S|iz.  46.  Benle^,  1  Lord  Rajm.  e«. 
Grubbam  vThornboruugh,  Hob.  S8. 


fi84  .Oikm9%gfm£eMBofth4re^»nm.    XCBAW4Vf. 

the  Qfloal  mode  of  tranfiferring  the  privity  requisite  to  nieintaio 
that  action.  Since  ttiat  statute,  the  law  implies  a  priritjr  of  the 
same  kind  after  notice  of  the  grant  to  the  tenant  (m) 

A  widow  may  be  endowed  of  the  rent  and  reversion  of  an 
estate  of  inheritance  leased  for  years  previous  to  the  coverture. . 
It  is  said,  however,  that  if  she  recover  in  dower  at  law,  the  writ 
shall  be  special;  that  the  sheriff  may  come  on  the  premises,  and 
demand  seisin  for  the  feme;  whereby  she  shall  have  her  moiety  or 
third  part,  as  the  case  may  be,  of  the  rent  and  the  reversion. 
Othefc*wise,  if  she  had  judgment  only,  with  a  quodcessei  exeaUiOy 
she  would  be  deprived  of  the  rent,  (i?) 

If  the  rent  on  a  term  be  so  reserved  as  to  have  continuance  after 
the  death  of  the  ancestor,  the  heir  on  whom  the  reversion  descends 
is  entitled  to  the  rent  of  freehold  lands.  And  if  the  lessor  leave  a  sou 
and  a  daughter  by  one  venire^  and  two  daughters  by  another  venire 
the  receipt  by  the  son  of  rent  accruing  after  the  death  of  the&ther 
is  a  suScieni  posseisiofrairis  to  carry  the  reversion  to  the  daughter 
of  the  first  ventre  in  exclusion  of  the  sisters  of  the  half-blood. 
If,  however,  the  lands  demised  be  c.opyhold  lands,  the  effect  will  not 
be  the  same  :  for  the  possession  of  the  lessee  under  a  common  law 
lease  can  never  be  said  to  be  the  possession  of  the  copyholder, 
which  for  this  purpose  should  be  a  customary  possession;  and 
therefore,  after  the  death  of  the  son,  all  the  daughters  shall  have 
the  reversion  and  rent  incident  thereto  by  descent,  although  the 
hrother  of  the  half-blood  has  been  in  seisin  of  the  rent,  (o) 

All  arrears  of  rent  become  due  in  the  lifetime  of  the  ancestor 
belong  to  his  personal  representative,  and  not  to  the  heir,  because 
rent  when  due  is  a  debt  due  by  contract  in  the  same  way  as  any 
other  personal  debt  contracted  by  the  lessee. 

If  the  ancestor  die  on  the  rent  day,  payment  to  him  on  that  day 
will  be  valid  against  the  heir:  but  payment  before  the  rent  day 
is  no  satisfaction  in  law,  although  it  might  be  in  equity.  So  also 
if  the  rent  be  unpaid,  and  the  lessor  dies  before  midnight,  the  heir, 
and  not  the  executor,  will  be  entitled ;  for  rent  is  not  due  before 
midnight,  although,  to  take  advantage  of  a  condition  of  re-entry,  it 
should  be  demanded  before  sun-set.  (p) 

(m)  3  Salk.  48.  drews,  Cro.  Elir.  16.    lord  Rocking- 

(«)  WhcaUey  v.  Best,  Cro.  Eliz.  660.  ham  v.  Penricc,  1  P.  Wms.  177.    Cut- 

(o)4Leon.«12.                               ^  tingt;.Deffcy,«Bl.  Rep.  1077.    Leftly 

(p)  Clunn's  case,  10  Rep.  127.     G<t  v.  Mills,  4-7.  R.  178. 
Liu.  816.  n.    Lord  Cromwell  Vr  iiil- 
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Before  the  6tet  11  Geo.  11.  c.  10.(9)  ^^^^  leMor  tenanC  for 
life  died  within  the  half-year,  at  the  end  of  which  rent  wtta  dooi 
the  rent  reserved  upon  a  lease  not  made  in  execution  of  a  power 
was  lost)  because  the  representatives  could  not  recover  a  part. 
The  principle  was  that  the  contract  for  each  portion  of  rent  was 
entire;  and,  thek-efore,  it  could  not  be  apportioned.  In  some 
cases  the  law  qualified  this  principle  :•  but  in  no  case  with  respect 
to  time.  Courts  of  equity,  however,  always  distinctly  admitted 
of  an  apportionment  in  respect  of  time.(r)  And  the  stat.  11 
Oeo.  II.  c.  19.  8. 15.,  according  with  the  equitable  practice,  pro- 
vided  that  where  such  a  lessor,  tenant  for  life,  should  die  before 
the  rent  day,  his  executors  might  recover  from  the  tenant  a  pro- 
portionate part  pf  the  rent  so  growing  due,  making  all  just  allow* 
ancese  (s)  The  Irish  statute  SS  and  24  Geo.  III.  c.  46.  providea 
for  a  similar  apportionment  where  the  cestui  que  vie  of  an  estate 
pur  uuire  vie  dies  before  the  rent*day,  a  case  not  adverted  to  by 
the  English  statute  11  Geo.  II. 

In  Paget  v.  Gee  (0  Lord  Hardwicke  intimated  an  opinion  that 
tenants  in  tail  after  possibility  of  issue  extinct  and  tenants  for 
years  determinable  on  lives  were  within  the  equity  of  the  statute; 
and  that  whatever  the  courts  of  law  might  do,  courts  of  equity 
would  direct  an  apportionment  in  such  case.  And  in  Whitfield 
V.  Pindar,  C.  B.  1781,  the  court  is  said  to  have  held  that  a  tenant 
in  tail  dying  without  issue  capable  of  taking  the  estate  tail  was  also 
within  the  statute,  so  as  to  entitle  the  executor  to  an  apportion* 
meat  against  a  remainder-man.  (u)  The  executor  of  a  tenant 
pur  autre  vie  seems  on  the  same  principle  to  be  within  the  statute, 
as  the  case  is  certainly  within  the  mischief  intended  to  be  reme- 
died: but  the  point  does  not  appear  to  have  been  decided.  In 
a  note,  however,  to  Sir  W.  D.  Evans's  valuable  edition  of  the 
statutes,  (v)  that  learned  person  thinks  thai:  this  last  case  is  cer- 
tainly not  within  the  fair  interpretation  of  the  words  of  the 
statute. 

(q)  23  sDd  94  Geo.  III.  c.  46.  IrUh.  869.    Motion  v.  Chaplin,  10  Ves.  66. 

(r)  Jenner  r.  Morgaa,  1  P.  Wms.  And  Bvans^s  Statutes,  Part  IV.  Class 

SOS.    Hay  v.  Palmer,  S  P.  Wmt.  50S.  zix.'Ko.  S3. 

Bentham  v.  Alson,  S  Vern.  804.  (0  Ambl.  108. 

(t)  Vernon  V.Vernon,  8  Bro.  Ch.Ca.  (s)  Wjkham  v.  Wykham,  3  Taunt 

•50.    Hawkins  v.  Kelly,  8  Ves.  308.  33K 

Aynslej  v.  Woodsworth,  8  Ves.  ft  B.  (v)Parl  IV.  Cl.xiz.  No.  83,  note  14. 
381.     Williams  v,  Powell,  10  East. 


lanf^  «a^oi4wig  to  1^19  tpoper^  ni  etiMO  m  tonitatiow  .eifly  tf 
^  Mit#^,  fm»rai«g  rMt  at  Midbaelaiaa  i»i4  Ijidyvitey^  aril 
^if^  G#  SSMft^liiiM-dfiy  <alMMit  noa*.  4^  ia  lUia  kaaas  darisoi 
ait  of  kis  aiifWMt  «b  AaaaBtfqr  lifei  Aba  azaciaters  vmie  4mkttiA 
Mtitiefi  to.  lit  Mikar  ifeaA.it  ahonldtelort^  hatwto  tfee 
undinr  bis  favari  tfea»  ti»  neaiaiB(ier*nHai  inife  aotitled, 
haffAa  >tba  laat  jnstaiit  4>f  the  day  4he  rapfesdatatHw  /of 
lur  jyyfeicaalldiBnIke  aa  titla  to  it 

Tba  «tat.  10  and  li  WOl.  ill.  e.  ift(^  cairdaa  thb 
■MMUfite  priiiii  as  wcU  as  ti»  e8tole4e  ^oathoamn  (^bildrato*  1^ 
thavofaw^  A  rent  imij  occurs  betweaa  the  daadi  of  <be  fittkar  aai 
iba  bartii  of  a  postiiaaiiABs  child,  he  will  be  entitled  tD<tha:i-eAt 

ABdar'lfeeact.<iO 

if  iba  fiiiher  sHke  a  lease  ler  liAiy  nmrrimg  rent,  asd  <diai^ 
theaa  aan  Im  sio  fmsenU  Jirairis  ;  for  ta  Hsdce  a  pofiaam  >tair/ld^ 
it  is  necessary  that  the  son  by  the  Jtst  vMf\e  sbaiild  be  aeiaad  af 
the  freehold.  Aad  the  raoeifyt  of  reat  is  ftiot  aaficiadt  to  cnkite 
such  a  ipasaesstao,  aUioiif  h  the  son  veeeiae  it  in  respect  nf  Aa 
lefABsiaa :  Cm*  to  this  latent  tfaefmaeesioii  of  4he  lessee  for  M^ 
is  Jiat  the  possession  of  the  raversioaer.  (a) 

If  by  any  act  of  law,  such  as  by  daaseat,  the  vavarsioa  oa  <ha 
{mnusas  demised  becomes  divided  ioto  seveiial  parts  ^  as  i^  4ar 
sBHtaBTy  lands  of  inheritance  at  •eoBMoon  law  and  lands  ia  gattfl- 
load  AT  Borough-fiagysh  be  leaasd  legetbar  by  4ie  saAieauoeitoir, 
jQO  bis  death  ttfae  iBOt  wiU  be  appovlioned  between  Iha  beir  at 
aonaAom  law,  and  Aa  heir  by  ibt  casCoai.  80  if  fipaehaU  m4 
Isanriinlri  laads  be  demised  in  one  lease,  on  the  death  of  Aekssar 
Ae  renft  wdl  be  apportioned  bi|fcweea  tbe  beir  and  tba  eAee^ 
ior.<&)  60  also,  akhoagb  it  seeais  4e  bave  bean  fonaarly 
ilaubled  ^whether  rent  might  be  apportioned  on  the  grant  Af  a 
fiBfrt  af  the  ro?arsion,  beoaasa  an  antim  eontraift  eoiAd  not  be 
divided  by  the  act  of  a  party,  so  as  to  subject  the  tenant  ta  mwt^ 
ral  actions  sjid  distresses  ^    yet  it  has  jopg  siace  -bcteii  b^ld 

(x)  The  Earl  of  SUffocd  v.  Lsdy         («)  Bsisett  v.  Basistt.  3  AtJu  a03L 
Wentwortb,  cited  1  P.  W;ii8. 180.  Irf>rd         (a)  Go.  LitU  1>5  a.  n.  d.    Am^s  •• 


V.  Peorice,  1  F.  Wins.  Caojke,  Al.  88.    S.  P.  Trin.  T.  16^7.» 

177.     Norris  v.  Hanrisoo,  S  BIsdd.  between  Piper  asd  Masten,  MS.  Hep. 

Cb.  Cs«  868.  bj  Glyn.  J. 

(|f)  Irish  Stat  8  Ann.  c,  4.  (^)  Hunllej  »•  Roperj  I  A«d.  SI. 
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(cent  i^Miph  is  McUiapt  ft^  jji^p^f  »bieM4wa}^MV^v9d<4>«i  M^t 
qio^onter,  it  wx>i|l4  hava  bMu  e^treiMjy  |p^4w4  fo  Jimovs 
if  Uiey  could  ^  ^ake  pf^p^iaiofi  jfar  f  piuger  ebitdr<€^  or  ^<Mtor 
frmilgr  i:oiitip9eiipii9p^  j^c)  Tjh^  profit  109.7  A^P  bo  ^ppoi1iHWt4  «»  # 
fkiriae  of  Ijberof efi4Q|»  in  jpaf t.  (4O  )^  ^411^190  tp  b^  a  v^n^slio^  fcoir- 
^ep:,  :v)#tber  ib^  fi|)portioi»ipB^Di  fag  fa|ei«9p4fi  wUbP^t  Hie  aid  lof 
a  jJViy.  (e)  A  SQin^wfcgt  diffiireBtw^uipMiw  wrofo  «p  jkbo  «ao  of 
Walter  47.  AlmiiidQ.  (J)  Tliere<^  a  ^alie  by  i^  atiitipB^  tbff^  «Mwi 
|)f  rto  wore  in  ^aso,  aod  th^t  t|ie  piurali^sor  ^f  w^  {)f|rticiiterlot8 
votild  be  0B^tl^d  io  an  apportipifod  j^rt  pf  tb^  r^nt  lof  amb  {Wts 
it  was  held  tbat'tbo  laydloid  inigbt  nmko  a  good  tMe  wUbovt 
the  cposent  of  tbe  tenant ;  fpr  bare  it  ^  qot  oecepaary  to^soiwdir 
what  remedies  a  purchaser  can  have,  bat  whether  he  can  bv^ia 
title* 

If  freehold  and  aopybold  lands  ^re  Jessed  at  an  eiltir^  re«V^^ 
^  lessor  gii^nt  the  jreversion  in  both  to  the  same  persMUi,  tbo 
rent  is  still  entire,  ii) though  the  conveyance  of  th^  reversion  in 
each  .case  is  distinct  i  a^  after  admittwce  the  reversion  in  lb® 
ha^ds  of  the  assigoee  is  an  entire  reversion ; — in  dacl^i^g  lor  ity 
however,  the  truth  must  bo  stated  as  it  re^Uy  1%.  (g) 

Jf  a  man  le^se  a  house  and  furqiture,  reserviqg  one  rent  for  4be 
hoMse,  nnd  another  for  the  fnraiUirei  a  judgment  creditor  will  be 
entitled  to  the  rent  of  ihe  furniture  :  but^  if  one  entins  ren^  be 
reserved,  it  cannot  be  apportioned  for  bis  benefit ;  fi>r  t^  whole 
issues  out  of  tJlie  realty,  (h) 

The  reversion  to  which  rent  is  incidont,  and  00  which  tbe 
whole  relation  of  landlord  aAd  tenant  jdepends^  is  the  immediate 
reversion  :  if|  therefore^  tbe  immedifite  reversioner  surrender  his 
f  statej  or  it  becomes  merged  by  tbe  accession  of  tbo  aozt  imme- 
diate  estate  in  reversion,  the  rent  and  all  the  benefits  of  the  eo9« 
tract  are  gone  with  it.  But  where  (f)  a  feme  tenant  ter  lifi»  wilh 
reversion  to  two  coparceners  joined  with  one  of  them  in  makiug 
a  lea^e  of  tbe  whole  premises  Mserving  rent,  and  then  she  and 

(c)  West  V.  Lascelles,  Cro.  Eltz.851.  (g)  Collins  v.  Harding,  Cro.  EHk, 

(i()  Qilb.  Rents,    178.    Godb.  95.  0SS.    See  3  Yin.  Abr.   10.  pi.  8  in 

Dy.  4.  b.  Cro.  Bliz.  771 .  marg. 

(g)  Bliasv.  Collins,  I  Jao.  an4  W.  {h)  Csdognatf.  Kennett,Cewp.4SS. 

4S6.  (0  Farrar  v,  Johnson^  Ci«.  Sliz. 

if)  1  J|ic.  a^4  Wali^,  181.  8S«. 
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tbe  two  coparceners  levied  a  fine  sur  conusance  ie  droit  come  ceoy 
4^.  tbe  court  seemed  inclined  to  think  that  tbe  feme's  joining  in 
tbe  fine  did  not  extinguish  tbe  rent.  It  is  clear  that  if  tenant 
for  life  alone  had  leased,  rendering  rent,  and  then  had  joined  in 
such  a  fine,  the  rent  would  have  been  extinguished  in  the  hands 
of  tbe  conusee,  because  the  reversion  to  which  it  was  incident 
would  have  been  merged  in  the  greater  reversion  conveyed  by 
the  coparceners :  but  as  tbe  case  stood,  since  one  of  the  copar- 
ceners had  joined  in  the  lease,  the  lease  was  a  charge  upon  a 
moiety  of  the  reversion  after  tbe  determination  of  the  estate  for 
life,  and  consequently  for  such  moiety  in  the  hands  of  the  conusee 
the  rent  would  have  existence;  and  that,  without  apportionment, 
because  it  was  reserved  to  one  coparcener  by  tbe  original  con- 
tract. 

The  assignee  of  part  of  the  reversion  is  in  the  same  situation, 
with  respect  to  covenants  running  with  tbe  land,  as  he  is  with 
respect  to  the  rents ;  the  law  adapting  the  contract  to  the  relative 
situation  of  the  parties:  but  conditions  of  re-entry  were  not 
equally  &voured,  because  they  tended  to  the  defeasance  of  the 
estate  demised.  Such  conditions  may  be  apportioned  by  act  of 
law ;  as,  for  instance,  where  freehold  lands  and  lands  in  borough- 
English  are  leased  together,  at  the  lessor's  death,  a  condition  will 
be  apportioned,  and  each  kind  of  heir,  viz.  at  the  common  law 
and  by  the  custom,  may  enter  for  conditions  broken  into  his 
respective  part ;  therefore,  where  the  heir  in  borough  English  pur- 
chased the  reversion  in  the  freehold  of  his  elder  brother,  it  was 
held  thai  he  might  take  advantage  of  the  condition  in  the  whole, 
because  the  condition  had  been  apportioned  by  act  of  law,  (Ic) 
and  the  condition  may  also  be  apportioned  by  the  act  and  wrong 
of  the  lessee.  (0  But  the  condition  was  extinguished  at  the  common 
law,  if  the  lessor  by  his  own  act  parted  with  the  reversion  in  the 
whole  or  any  part  of  the  land  demised,  (m)  The  law,  however,  is  in 
some  respects  different  now  by  force  of  tbe  stat.  32  Hen.  VIII.  c. 
34,  (If)  by  which  it  is  provided  that  as  well  every  person  which 
shall  have  any  grant  of  the  king  of  any  reversion  of  lands,  which 
pertained  to  any  monasteries,  as  also  all  other  persons  being 

'  (&)  Hoor.  lis.'  See  Godb.  9.  Leon.  99.    Winter's  case,  Dy.  ioi% 

(1)  Co.  Lilt  SI 5  a.  Co.  LittS15a.  ,:    ^^' 

(»)  Moor.  97.    Lee  if.  Arnold,  4         (»)' Irish  sW.  1f^  Ch.  I.  statTs:  1.  4. 
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gnmtees  or  assignees  of  the  reversion  of  any  lands  from  anj  other  • 
person  or  persons,  and  iheir  heirs,  executors,  suecessors,  and 
assignees,  shall  have  like  advantage  against  lensees,  by  entry  for 
nonpayment  of  rent,  or  for  doing  waste  or  other  forfeiture,  as  tbo 
lessors  or  grantors  themselves  ought. or  might  have  had.  " 
/This  statute  extends  to  grants  made  by  the  successor  of  the  i 
hing,  although  the  king  only  is  named  in  the  statutev  (o)    So  the, 
assignee  of  part  of  the  reversion,  if  it  be  jmmadiate  on  the. par*, 
ticular  estate  is  within  the  statute :  (p)  but  where  (q)  the  person . 
entitled  to  the  immediate  reversion  acquired  the  inheritance  ip . 
fee,  by  which  the  immediate  reversion  was.  extinguished,  itwaa. 
held  he  could  not  have  the  benefit  of  the  statute,  because  .the. 
reversion  to  which  the  rents  and  covenants  were  incident  was 
extinguished.    On  the -same  principle  if  a  husband  possessed, 
of  a  term  in  the  right  of  his  wife.^  underlet  for  years  on  condition, 
the  wife  surviving  cannot  enter,  because  she  is  by  title  paramount, 
and  not  possessed  of  the  reversion  to  which  the  condition  was 
attached  :  neither  can  the  executor  of  the  husband  enter,  fi>r  he. 
weuld  be  entitled  to  no  estate  if  he  entered* 

A  devisee  of  a  reversion  is  an  assignee  within  the  statute  ;(r) 
and  so  is  the  assignee  of  the  reversion  of  copyhold  land,  (s)  For 
it  was  said  that  the  only  reason  why  copyhold  lands  were  not 
considered  within  the  province  of  other  statutes  containing  general^ 
words,  was  because  of  the  lord's  prejudice :  but  in  this  case  no 
prejudice  could  arise  to  the  lord ;  and  since  it  was  a  remedial 
statute,  it  must  be  construed  in  the  most  liberal  and  beneficial 
manner.  But  with  respect  to  estates  created  by  law,  such  as  dower,, 
the  law,  as  it  stood  before  this  statute,  does  not  seem  to  be  affected 
by  it ;  therefore  a  tenant  in  dower  cannot  enter  for  a  condition 
reserved  to  the  lessor  and  his  heirs* 

So,  with  respect  to  apportioninent  of  conditions,  the  statute 
seems  to  have  made  no  difference  in  the  common  law.  Tb^  as* 
signees,  therefore,  of  the  reversion  in  part  of  the  lands  are  not 
within  the  equity  of  the  statute,  to  take  the  benefit  of  conditions 


(tf)  Co.  Litt  S15  s.  (r)  Machell  v.  Dnnton»  8  Leon.  9S: 

(ji)  Co.  Litt  ai5  a.     Kidwelly  v.  (»)   Glover  v.  Cope,  S  Lev.  3S6. 

Brand,  Plow.  70.   Bristow  v.  Bristow,  Hcydon's  esse,  S  Rep.  8  a.    Beal^  v^ 

Godb.  161.  Brazier,  Cro.  Jac  305.  Piatt  r.  Floni* 


(f )  .Webb  V.  Ruisell,  S  T.  R.  40f .        mer,  Cro.  Car.  U. 
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of  t^^nbfy  ^<l)'  aitlMlJglulWy'nmjr  kerellid'  beoefii  of  epfnnrtEF* 
rtisaiiif  wiA^laMd^iblf  bjrifaa  ea{>iw  wbMb  of  tke  statnto^  Aa' 
iMign^  of  thr  iwi^rtioni  eanr  be  in  nofbetMr  sititoticuy  Mom  Hhm 
iMeftioAiMr.  Nintr  if  the  llnsr  ■nigiiMl  bis  nerersiato  ior*  paH^< 
bU  right  of  Mtiy  wdilUi  b«  dearly  gone:  Utt  the  leaeev  iMgMil 
iMltaieiiMovwavt  adtirithetMdiDg'siidi  afts^mtont :  th^mui^tieej 
tkerelbre,v  i#  MIfUkd  «»» tte  beoeflt  of  iMfvenaHtii^  but  notf  6t  oon*' 
dittoliff  of  i^eM6ii#yv(li)  TRe  kiog^  imdetd^  tft  die  cooramr  Imv. 
ha^tha  ailfaalAge'eef  a*aonditioii>  alKI^  die^gnhltof  thto  nerortioai 
ittpai^:'  but  Us  ptftentM^  10  n«tt*  ia*  a  beHer  aitaation  tbaik  olbar 
ff^Meey  beoMno  ^>  iba^kiog's  privtlagar  in'  roBpedt  of  Ua  perr** 

iliB  fbe  prfVitegtft^iTM^by  tte  statute  oztetfdsfoaiy  totcerenantev 
Mmiing'wifli'Iantf;  so  also  the  aasigoeas  are  allowed  tUe  benefit 
olify of  dstodftrfttlefof  aonpaym^iH  of  foot^  and  noaabnauiaiioa of 
Wasl^,  Md  otUer  fbi^ituresr  of  a  sioiilap  aatare;.  for  99'tbo  wonb 
^  other  fibMiiUiCii^"'  must  be'  itit<ended  :  (y)  Therefore^tbe  angoeea 
iif  tte*ra)veMlioW  cMtiot  oaly  n'ot  talMradvAtitageof  a  condition  to> 
pay  a  sum  in  gross :  (tO  ^^^  If  tbere  be  av  entire  condition  of  Te>* 
cMhy  lift  the  nonpeyiaent  of  root,  amd  for  noi  repairin^^  and  idso 
ftr  thopaynietat  of  a  sma  iaf  grdus  by  waiy>of>  fine^  tUs  beiag  & 
cttMaferid'  paynfent  will  vHiate  the  condition  akogather^  sinee  il; 
Annot  be  ditided  by  the  act  of  party;  (a) 

Tte  assignee  may  sae  both  tho  lessee  and*  bis*  ansignea  inr 
possession'  at  the -same  t?Me^  for  breaohes  ofoarenant  nmoingi 
witk  the  laiAf :  but  execution  cttn  bo  tabea  dut  only  agahiit 
ohe;(fr)  1^0  tbelesBbr  or  his  assignee  may^  aAer  grantia^^  tftw 
revtBtsion',  by  force  of  the  same  statote  bring  coreiaai  agafiaslf 
tt&tt^fSgtieUt  of  tlie  I^a^for  arrears  doe  b«fol^  the gTiot  of  iltt 
reversion,  (c)  But  the  privity  given  b^lha  statute- extends  no 
ftrtbeir:  for  it  i^  called  tL  quasi  privity  of  cont^raet  in*  retipetet'of 
the  estate ;  afnd  wH^te^tho  privily  of  eetafto  foils;  thi^^  wiW  fat) 
itkb.  (di 

(0  Per  Pemm  J.  ia  Knight's  case,  (ftjTBro.  Car.  32.    Godb.  270.    Bret 

Moor.  SOS.  o.  Cumberland,  Cro.  Jac.  399.5^1. 

.  («)  Twyaam  ».  Picbatd,  2  B.  &  A.  Ashurstv.MingaY,T.  Jon.  U4.  Parker 

le&r  Kitchki  V.  ConiptoD,  1  Std.  157.  v.  Webb,  3  Salk.  5.  Edwards  v.  Mor- 

(#>  Knigjii^s  cusa,  6  Rep.  55  b.'  gan,  3  Lev.  233. 

(^  Co.  Uttj^  215  b.  {e)  Midgley  v.  Lovelace,  Carth.  290. 

(e)  Chawortb  t;.  Phillip»»  Moor.  876.  (if)  Backer  r.  Darner,  Carth.  183. 

(a)  DekiDS  v.  Latham,  StyL  316. 


Ciikwl¥/|     OmmiignmmUBftlmrmm^iML  BQ4 

Jm  V^&meoi^^  mtkmmi  (<^  k  imtkhdkkilmAp  ^ymt^nt  might 
lt»tiirift<M<idl  on* »  eoMHao^  nAinirig  wMb jbndi  b]p  tha-  ff#ialiiade» 
jiMfro*  a  lMMiby'tMMiiilift>v  lifr  oMbr  a^poifiMA. 

Birfof0'we  CMlchidb  diis  cba|MMr  h  flwy  te  ahborMd'  AaH:  #iy 
lMr#  kMMVto  Mondkfdd'  tkei  i»iistitnDo(f  llndlHrd'  andl  tdBBoti  urn 
dilwted  taifby  lMrMva«(«>  eMiav  of  the  fenaotar  tite  IlmdlofiL 
Tk^oidigiKioiM  df  tbvoMtraeirhowOT^r  riday  bc^nnlanallfiafiwIaA 
^UKe»  by  fli0  f6tftfaMi#  aati  af  tba  revtrMaer,  ar  by  IswM  avia^ 
tf4iii>lly  8ti%ageM^  ctataiing  eMiafe^  «irdarorpaiaibattntlfaalteiav> 
Itf  ihe^  flttd  satta  othaa  caaes  tband  is  iiaeatiar(ly  li  yartiak 
or  total  ekanje  i»  tha  stale  af  tba  i^^nMian^  aithav  absa|bM)( 
o^'fiyr  a  titne  only.  The  eiKct  pirddUcM'  id'  eMber  af  mlBpensiba 
o#aaax(iiigukbaia»l^ePthfe'oanlM^(Vi«yiMa  #Mte  M  in^part. 

Tb  ^itcitfiafr  a  aosfiaiiiBtotf  of  tito  rent,  Oara^  laast  be  anii  axprtt)^ 
flkm-of  tlto'  feesee  out  6f  lA  or  fitter  partof'tBer  premiiiefl^'  and  ar 
kaafriUlf  aul^  of  paNedston  «tl(  uft^  (Mr  #ent  beeaiaab  dftie.  (/)  It 
llaa  baea  illdMd  afgued'  fbaf  My  entVy,  w4Mbep  teiHlil^ot  tbr<r 
ti^HMj  af  fhe  ktao^  wdiekC  saspafid'  tba  n$tiC^  t0<i4(' Ibi^  iitel^meev 
tH^leM^  sbaald  tuba  Mi  ande^lUisa^^  p«^  d#  Cllfe' pramisaa:  ftut 
lAfa  ophtiotf 'Seenla to  be  efe&rljr  ertanc^aiiB;  ft^'iil^ atljDbaxafte  tlU^ 
hlMirniast  be  fakea  ta^entet  wktt  the  oaasetrtiaf^  tba  fesaee,  aii# 
tAereftHfe  Aere  aaa  be  nDaxpttlbion  soM^Mr  sa^pand' AeTenti  (gf 
Conditions'  haweret  nrast  neeessai^iiyba  siupendad,  whafh'er'tbcf 
lessor  enters  I^gai4^  or  iHegaR>y:  far  if  tbte  kssat  takea^  an* 
Mdertease^ar  an  afisi^inant'  of  an*  ttadMaase^af^paHof  th^ 
premises,  if  the  condition  is  not  thereby  suspended,  it  will  be  ta^ 
^  prepidiee  of*  M^  oivto  estate;  (k)  So  also,  if  tea^  k  suspendM, 
tlie  leesav  cannot  take  advaniaga^  of  a  conditiaur  of  reentry,' 
because  tbat  motAd  be  ta  giVe  hiin-  the  benefit  of  bis  ow^ 
#raag.  (0 

If  the  lessor  enter  witbotrt  dusting  tba  tenant^  aHboogh'  H^ 
diMnages  ttite*  pretnises  irreparaUy^ritarill  not  be  a  snfBiiieift  entry^ 
to  smpenld  tha  rent.  (£)    9a,  ahbbugfr  if  there  isr  na  exception  al 

{e)  S  If.  and  9.  SSe.:  Roll.  Aht:  0S8. 

(f)  Co.  Lilt  148.  b.  Hant  v.  Cope,         (A)  Rawlins^s  case,  4  Rep.  52. 
Cowp.  84S.  Re7iuiM&  wBack^Hob.         (O  Tla»brel  v.  BMocki  SC^L4464 
320.  Dorrel  p.  Amdreirs*  Hobi   1S2.         {k)  Cherboarn  v.  Rye,  Cro.  EHa*; 

AnM>ld  tr.  Vbot^  3  Keb,  46a.  iBtovnl.  3M.    How  r^  Btteom,  Goaidtft.  145. 

193^  Harrison^s  ease.  Clay,  34,   Bopena^ 

(g)lLodgkin  V.  Thornbacouyk,    E.  Iia|d^  T«  jQiy  Ua. 
Frcem.  404.    Dorrali  v.  Andrews,  1  ,  .   .  .    . 
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trees,  if  the  lensor  cat  down  tlie  irteUf  it  works  no  Baspeniion 
of  rent,  because  the  body  of  the  trees  belongs  to  the  lessor,  and 
<Ni1y  the  boughs  and  shade  belong  to  the  lessee,  for  the  losa  oC 
which  he'  has  his  proper  remedy.  (/)  But  if  the  lessor  enter 
and  oust  the  tenant,  it  is  not  material  whether  he  continues  on' 
the  land  after  entry,  for  the  possession  will  be  in  him  sufficient 
to  suspend  the  rent  till  the.  lessee  does  some  act  which  amounts 
to  ft  re-entry,  (lit)  The  re-entry  of  the  lessee  will  reviYe  the 
rent  (»)  So  if  the  lessor  after  ousting  the  lessee  enfeoff  a  stranger, 
and  then  the  lessee  re-enter,  this  will  also  revive  the  rent;  and  give 
k  to  the  feoffee  as  assignee  under  the  stat.  S2  Hen*  VIII.  (o) 

If  the  rent  be  not  in  esie^  it  is  incapable  of  suspension  or  eztifio- 
tion ;  therefore,  where  A.  grants  a  lease  to  commence  infiUuro  re* 
aerving  rent, and  the  lessor  before  ^the  time  for  the  commencement 
of  the  lease  makes  a  feoffment,  it  seems  to  be  clear  that  the  feoffee^ 
after  the  time  fixed  for  the  commencement  of  the  lease  in  posses- 
sion will  be  as  much  entitled  to  the  benefit  of  the  contract  as  the 
fisoffor  would  have  been,  although  the  lessee  should  not  enter,  {p) 

Where  (9)  the  lessee  died,  and  his  administrator  entered, 
and  then  waived  the  term  without  waiving  the  administration,. 
k  was  held  that  entry  and  occupation  by  B.,  (a  stranger)  by  per- 
mission of  the  reversioner  did  not  suspend  the  rent,  for  the 
waiver  of  the  term  by  the  administrator  was  void,  and  the  entry 
of  B.  was  merely  a  trespass :  but  it  might  have  been  otherwise, 
if  the  reversiouer  had  commanded  B.  to  enter  and  oust  the 


If  the  lessor  take  the  assignment  of  an  underlease  of  part 
firom  a  stranger,  there  can  be  no  apportionment  properly  so 
called;  although  in  effect,  if  a  rent  be  due  both  ways,  the  one 
payment  may  be  set  off  against  the  other.  So  if  the  lessee  lease 
to  the  lessor  reserving  rent,  the  parties  by  the  leasee  may  them- 
selves be  considered  as  having  apportioned  the  rent  upon  the 
premises;. and  therefore  there  is  no  necessity  for  the  law  to  do  it 
for  them.  Lord  Hale  thought,  however,  that  if  the  lessee  leased 
to  the  lessor  without  rent,  there  should  be  an  apportionment,  (r) 

(0  Farby  v.  Clarke,  S  Roll.  Rep.         {0)  See  4  Leon.  90. 
aS8.  (^)lDy.Sl.a.  pl.910.    . 

(m)  CibeU  and  HilTs  case,  1  I<eOB.         (f)  Hajdon  e.  Oodsale,  TUtloi.  ISO. 
110.  (r)HodgkiB  V.   Tliorahoroiigb,  I 

(»)  Tisibrdl  V.  Raliock,  S^L44i.  f  mat.  40k 
Mgs  p%  BMTt  8^1. 4iak 
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If  the  kind  be  evicted  by  title  paramount,  the  lessee  is  dis- 
charged of  the  rent  from  the  time  of  eviction  :  but  is  still  liable 
for  the  rent  due  before  the  recovery,  for  be  came  in  under  the 
sanction  of  a  legal  contract,  and  therefore  is  liable  as  long  as  he 
enjoyed ;  nevertheless,  if  the  eviction  take  place  in  the  middle  of  a 
quarter,  there  can  be  no  apportionment  as  to  time,  (s)  If  part 
only  is  evicted,  the  rent  is  discharged  only  in  proportion  to  that 
part.  (0 

If  a  right  of  common  only  is  recovered,  there  can  be  no  appor- 
tionment lit  law:  but  in  equity  the  rent  would  be  apportioned, 
unless  the  lands  appeared  notwithstanding  to  be  well  worth  the 
rent,  (tr) 

If  the  lessee  surrender  a  part,  or  the  lessor  enter  for  a 
condition  broken  into  part,  then  clearly  there  shall  be  an  appor- 
tionment, (i?)  With  respect  to  time,  it  appears  that  there  can 
be  no  apportionment  in  the  case  of  common  persons,  where  the 
tenancy  happens  to  terminate  in  part  in  the  middle  of  a  quarter. 
If,  however,  tenant  for  years  of  the  crown  rendering  rent  sur- 
render in  the  middle  of  a  quarter,  the  king  shall  not  lose  the 
rent  as  in  the  case  of  common  persons,  if  the  thing  demised  be 

« 

land  of  which  the  profits  increase  de  die  in  diem:  but  the  king 
shall  have  a  proportionate  part  from  the  last  rent  day.  If  the 
subject  of  the  demise  be  incorporeal,  such  as  a  reversion,  the 
same  rule,  however,  does  not  hold,  (j/) 

If  land  be  destroyed  by  the  act  of  Providence,  as  if  part  be 
surrounded  by  water,  there  shall  be  an  apportionment,  (z)  But 
if  land  together  with  a  stock  of  cattle  reserving  one  rent  are 
leased  together,  and  the  cattle  die,  there  seems  to  be  some  doubt 
whether  the  rent  shall  be  apportioned.  Several  justices  and  Ser- 
jeants were  of  opinion  that  it  should  be  apportioned ;  others 
contra :  but  all  thought  it  equitable  that  it  should  be  appor- 
tioned. And  afterwards  the  case  was  argued  by  Moore  in  his 
reading;  and  it  seemed  to  him  and  to  Brooke,  Hadley,  Fortescuei 

(t)  Gilb.  Rent,  146.  10  Rep.  128.  a.  (jt)  Moor.  114.    Fish  v.  Campion, 

(I)  8  Roll.  Abr.  325.  Dy.  56.  3  Vin.  Abr.  1 1.  pi.  5.    See  3  Yin.  Abr. 

(fi)  I  Ch.  Ca.  38.   Sanderson  v.  Har-  18.  pi.  18.  in  marg,  contra, 

rison,  Cro.  Tac  679.    Tew  v.  Tback-  (y)  The  King  v.  The  Farmers  of  the 

well,.  8  Frc^m.  174.  Arnold  v.  Foot,,  Customs,  Lilt.  H.  140. 

3  Keli.  453.      *     *                                .  •  (s)  1  RolLjibr.  ?36.  . 
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and  Brown )  J.  J.  that  the  rent  should  be  apt>ortiohed,  ii 
as  no  default  was  in  the  lessee ;  (a)  but  it  seeois  that  ai  the  rent 
issues  out  of  the  land  alone,  if  the  land  be  evicted  there  shail  be 
no  apportionment.  (6) 

It  is  the  province  of  the  jury  to  make  the  apportionmetit, 
which  may  be  done  on  a  plea  of  nil  debet  .*  the  tenant  may  also 
set  forth  the  value  of  the  land  evicted  in  cases  of  erictioli,  or 
otherwise  as  the  case  may  be;  and  conclude  that  the  rent  shall  be 
apportioned.  The  court  therefore  cannot  make  an  apportion- 
ment on  demurrer :  but  there  seems  to  be  no  objection  to  the 
lessor,  and  the  grantee  of  the  reversion  (c)  with  the  consent  of  tlie 
lessee,  making  a  valid  apportionment,  (d) 

(a)  Anon.  Dy.  56.  Emott  v.  Cole,  Cro.  Bliz.  2S5* 

(ft)  See  Bro.  Apport.  7.  0.  %4.    Tmt  (e)  Smith  v.  Malings,  Cro.  Jac.  160. 

venier*s  case,  Dy.  56.  a.  Dormer  v,  1  Vcntr.  276.  1  Roll.  Abr.  237. 

Clarke,  Dy.  110.  a.  Rede  v.  Modry,  (rf)  Anon.  Moor.  114.  S  Vin.  Abr. 

I  And.  4.  Reade  v.  Lance,  Dy.  212.  a.  17. 
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CHAPTER  V. 

ON  RENT^  AND  THE  SEVERAL  REMEDIES  FOR  THE  RECOTERY 
OF  IT^  TOGETHER  WITH  THE  SEVERAL  ACTIONS  WHICH  ARISE 
OUT  OF  THE  RELATION  OF  LANDLORD  AND  TENANT. 

It  has  been  already  stated  incidentallyi  that  rent^  if  reserved 
generally  during  the  term,  is  payable  by  intendment  of  law  at  the 
end  of  every  year ;  but  it  is  not  due  till  midnight  of  the  rent  day. 
The  place  of  payment  is  the  land;  unless  in  the  king^a  case, 
where  the  proper  place  appointed  by  law  is  the  oflSce  for  the 
receipt  of  dues  in  the  Exchequer.  In  common  cases,  distress  on 
the  land,  is  a  suflScient  demand,  where  there  is  no  penalty  or 
forfeiture  incurred  by  neglect  of  payment :  but  since  rent  may  be 
reserved  payable  at  a  place  off  the  land,  in  that  case  distress  on 
the  land  does  not  include  a  demand ;  but  the  law  has  ordained  that 
a  special  demand  must  be  made  at  the  place  appointed,  (a)  And 
if  the  lessee  may  pay  his  rent  at  S.  or  D.,  it  must  be  demanded 
at  both  places;  for  the  lessee  has  his  election  to  pay  it  at 
either,  (ft) 

If  the  lessor  come  upon  (he  land  and  demand  the  rent  of  J.  S«, 
a  stranger,  this  demand  is  said  not  to  be'  good,  because  he  has 
mistaken  the  person,  J.  S.  not  being  chargeable  with  the  rent: 
but  a  general  demand,  without  reference  to  any  person  who  is  not 
chargeable,  is  good.  IF,  however,  a  person  leases  rent,  rendering 
rent  whenever  he  shall  demand  it ;  there,  if  the  lessor  come  to  the 
land  to  demand  it  before  the  end  of  the  year,  his  demand  upon 
the  land  is  not  good  unless  the  lessee  is  there  also :  for  the  time 
being  uncertain  when  he  would  demand  it,  he  should  give  notice 
of  bis  intention  to  the  lessee.  So  if  he  demand  it  personally  of 
the  lessee  off  the  land  it  is  nqt  sufBcient,  because  the  land  being 
the  prtneipal  debtor,  the  payment  mutt  be  made  there.  If, 
however,  the  lessor  stays  till  die  end  of  the  year,  then  the  lessee 

(a)  Glib.  RenU,  78.  (»)  S  RoH.  Abr.  4SS. 
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at  his  own  peril  ought  to  attend  upon  the  land  to  pay  it,  because 
the  end  of  the  year  is  the  time  prescribed  by  law  for  the  payment 
of  the  rent,  (c) 

Payment  by  th^  tenant  to  the  bailiff  of  the  lessor  is  sufficient 
payment  to  acquit  him  of  all  further  liability.  So  if  a  receiver 
be  appointed  by  the  court  of  Chancery,  (d)  or  creditors  appoint  a 
trustee  (e)  to  receive  rents  for  the  payment  of  debts,  the  estate 
will  not  be  charged  with  any  loss  arising  from,  the  failure  of  the 
trustee.  And  the  same  rule  applies  where  a  testator  appoints  a 
trustee :  his  defaults  will  affect  the  devisee  or  legatee,  and  not 
the  estate ;  (f)  otherwise  it  might  be  an  encouragement  to  trus- 
tees to  misapply  the  money,  (g)  It  has  been  thrown  out  by 
Lord  Thurlow  as  his  opinion,  that  if  a  receiver  be  appointed 
by  the  court  of  Chancery,  at  the  instance  of  a  mortgagee  or  other 
incumbrancer,  and  the  receiver  afterwards  embezzle  or  otherwise 
waste  the  rents,  the  loss  will  fall  on  the  mortgagor,  and  not  on 
the  mortgagee,  (h) 


I.  The  most  simple  and  obvious  remedy  which  the  law  has  given 
to  the  landlord  for  recovery  of  rent,' and  to  compel  the  perform- 
ance of  services,  is  by  distress.  Distress  is  the  power  of 'Seizing 
the  cattle,  and  other  goods  and  chattels  of  the  tenant,  or  of  any 
other  person  on  the  land,  and  retaining  them  as  pledges  or  as  a 
pain  to  compel  the  performance  of  the  obligations  of  the  contract 
And  at  common  law  the  matter  rested  there;  for  the  landlord  had 
no  further  right,  because  it  was  supposed  that  the  tenant  would 
comply  with  the  demand  of  the  landlord  in  consequence  of  the 
inconvenience  arising  from  the  detention  of  his  goods.  But  in 
process  of  time,  the  pain  being  found  ineffectual,  the  legislature 
by  several  acts  permitted  the  landlord  attending  to  certain 
requisites  pointed  out  by  those  statutes  to  appraise  and  sell  the 
distress,  and  to  satisfy  himself  out  of  the  proceeds  of  the  sale.(t) 

But  a  landlord  has  no  right  to  distrain,  unless  there  be  an 

(c)  Stweton  v.  Cush,  Yclv.  S7.  Wms.  6ld. 

(<l)Riggev.Bowater,  3Bro/Ch.Ca.  (fc)  See  Riggc  r.  Bowater,  S  Bro. 

365.  Cb.  Ca.  365. 

(e)  HatchiDson  v.  Lord  Massereene,  (t)  English  statutes,  8  W.  and  H. 
S  Ball  and  Beatty,  49.  sess  1.  c.  5.  and  1 1  Geo.  11.  c.  19.  s.  8. 

(f)  Anon.  1  Salk.  153.  Irish  stat.  25  Geo.  II.  c.  13.  s.  5. 
(jg)  Carter  v.    Barnardiston,    1   P. 
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actual  demise  to  the  tenant  at  a  fixed  rent ;  and,  therefore,  where 
there  was  a  memorandum  of  agreement  only  to  let  op  lease,  with 
a  purchasing  clause,  and  no  rent'had  been  subsequently  paid,  the 
landlord  could  not  distrain.  The  only  remedy  in  such  a  case  is 
by  an  action  for  use  and  occupation,  (k) 

The  power  of  distraining  doea  not  take  its  origin  from  the  feu- 
dal law ;  for  according  to  the  feudal  law  a  default  of  services  was 
attended  with  forfeiture  :  but  when  the  rigour  of  that  system  was 
mitigated,  the  mode  of  enforcing  the  sande  obligation  by  distress 
was  imported  from  the  civil  law,  according  to  which  the  land  was 
considered  as  hypothecated  to  the  tenant;  and  the  profits  only 
were  liable  to  be  seized  in  satisfaction  of  the  money  agreed  to  be 
paid  for  the  use  of  the  land.  But  though  the  remedy  by  distress 
was  thus  transferred  from  the  civil  law;  yet,  since  it  came  in  the 
stead  of  feudal  forfeiture,  it  retained  one  peculiar  characteristic 
of  forfeiture :  for  as  no  one  could  take  advantage  of  forfeiture 
by  defect  of  fealty  or  other  services  but  the  lord*;  so  the  remedy 
by  distress  for  rent  was  at  the  common  law  inseparable  from  the 
reversion.  If,  therefore,  the  landlord  granted  the  rent  to  a 
stranger,  the  stranger  had  no  power  of  distress  of  common  right ; 
because  this  in  the  hands  of  the  stranger  became  a  rent-seek.  The 
law,  however,  is  now  altered  in  that  respect  by  the  stat.  4  Geo.  II. 
c.  S8.  s.  5.  (/)  which  gives  the  like  remedy  by  distress  and  sale 
for  the  recovery  of  rents-seek  as  for  rent-services.  It  is  the  essence 
of  rent-charges  that  a  power  of  distress  should  be  given  to  the 
grantee  by  the  deed  creating  them. 

Bat  it  may  be  here  noticed  that  it  has  been  more  than  once 
determined  that  if  a  lessee  for  years  assign  his  term,  reserving  a 
rent,  with  no  clause  of  distress,  he  cannot  distrain  for  the  rent 
either  by  the  common  law,  or  by  the  statute,  (m)  To  understand 
the  principle  of  these  decisions,  it  should  be  recollected  that  rents 
were  formerly  created  only  in  three  ways,  whence  they  acquired 
the  distinctive  names  of  rent-service,  rent-charge,  and  rent-seek. 
Before  the  statute  of  quia  emptores  all  rents  reserved  upon  a  grant 
of  land  in  fee  simple  were  rent-services :  because  a  tenure  might 
exist  between  the  feoffor  and  feoffee.  After  that  statute,  a  rent 
reserved  upon  a  grant  in  fee  was  not  hdd  to  be  altogether  void  : 

(Ar)  Dank  v.  Hunter,  6  B.  and  A.  (m)  —  v.  Cooper,  2  Wils-  376. 
att.  Parmenlcr  r.  Webber,  2,B.   Moor. 

(0  dir.  Irish  Statute.  656. 
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but  dnoe  no  reversion  remained  !■  tlie  feoflbr,  the  remedy  of 
distress  was  wanting;  neither  bad  beany  remedy  by  action,  if  b^ 
never  was  seized  of  the  rent,  (n)    Aaother  mode  of  maknig  a 
rent-seek  was  in  the  manner  just  before  mentionedi  namely^  wbere 
the  landlord  severed  the  rent  from  the  other  serricee,«iid  granted 
it  by  deed  to  a  stranger :   in  that  case  it  became  a  ront^seck, 
neither  could  the  lord  grant  such  a  rent  witb  a  dielrooa  (o)    Bat 
it  does  not  appear  that  a  rent  de  novo  'OonM  ever  bave  been 
reserved  as  rent-seek  out  of  any  less  estate  than  an  estate  fa  fee 
simple.    So  again,  if  a  rent  de  novo  was  granted  in  fee  tail  or  tot 
term  of  life,  (p)  (and  Littleton  here  adds,  &c*,  whicb^  I  conceive, 
to  include  a  rent  for  a  term  of  years,)  witheot  a  clause  of  distress; 
this  was  a  rent-seek :  but  the  addition  of  a  clause  of  distress  wooM 
have  made  it  a  rent-charge.    The  court  in  the  abo9«  cited  case  of 
— -—  V.  Cooper,  which  was  an  action  of  replevin,  drought  the 
case  so  clear  for  the  plaintiff,  that  they  gave  jadgment  fer  the 
plaintiff  without  hearing  his  counsd.    The  reporter  adds  tbefoK 
lowing  observation  by  the  court : — ^  There  are  two  ways  of  ^re* 
ating  a  rent :  the  owner  of  the  hinds  either  grants  a  rent  out  of  if^ 
or  grants  the  lands  and  reserves  a  rent ;  there  is  no  such  thing  as 
a  rent-seek,  rent-chacge,  or  reat-service  issuing  out  of  a  terra  of 
years.  Bro.  Dette,  pi.  S9.  cites  48  Edwm*d  HI.  A.iptr 'lynclidey, 
Chief  Justice,  C  B.    If  a  man  hath  a  terra  for  years,  and  gtistats 
all  his  estate  of  the  term,  rendering  certain  rent,  he  «afit}€%  dis- 
train if  the  rent  be  in  arrear :  this  case  is  law,  snd  in  poiiit  $  tteits^ 
fore,  if  the  avowant  will  recover  what  is  owing  to  him  fto^tlie 
plaintiff,  he  must  bring  bis  action  upon  the  contract.    'Ja(%iBent 
for  plaintiff  per  totam  curiam.^*    The  Year-^bobk  vrfen«ed  to  by 
Brook  is  45  Edward  III.  8  A.  pi.  10. ;  and  is  to  the  i^flRsct'stMed 
in  the  case  cited:  but  I  thjnk  it  is  scarcely  reasonable  to/bf^4t 
forward  as  an  authority  in  point ;  for  admitting  the  position  fo^^b^ 
true,  as  it  undoubtedly  was  at  the  time,  still  :it  might  ^h&ve<beM 
a  rent-seck,andthe  question  still  might  have  remained  open^odis*' 
cussion  upon  the  operation  ofthe  slat.  4  Oeo.  11.  c.  28.''l^be'*cliBes 
cited,  however,  have  now  settled  the  point.    The  oflly^Arih^ 
remark  which  seems  necessary  is  upon  the  words  ^^  or  grantis  fhe 
lands  and  reserves  a  rent,"(9)  which  most  obviously  mean  '^graifts 
lands  in  fee  simplfy  &c."  as  far  as  rents-seek  are  concerned.  A  cent 

(n)  Litt.  s.  917.  (j»)  Ibid.  s.  S18. 

(o)  Ibid.  %  227,  {q)  — —  »,  Cooper,  9uprm. 
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for  eqmlitjr.afpaiiiUpii  i«  not  a  reat*8ervice,.  but  a  rent-charge  of 
comiiiQ»  right;  ,and>  thevefoire^  may  be  distrained  for.  (q) 

Where  a  leasee  for  ainety-niae  years  made  a  lease  for  forty 
years,  and  died  leaving  A.  his  exeoutor,  who  died  leaving  B.  his 
executor ;  it  jivas  held  that  B.  might  distrain  at  common  law,  and 
in  his  own  right  for  rent  incurred  in  A/s  lifetime,  (r)  But  the 
executors  or  administrators  of  tjeoants  in  fee  simple  or  fee  tail, 
and  the  executor  and  administrator  of  tenants  for  term  of  liven, 
could  not  jneooTer  at  commoa  law  the  arrears  of  rent  due  to 
their  testators  or  iotostates  during  their  lives ;  nor  could  the 
heirs  of  such  tenants  in  he  simple  or  fee  tail,  nor  any  person 
having  the  reversion  of  the  estate  after  the  decease  of  any  of  (he 
tenants  above  mentioned,  distrain  for  such  arrears :  it  was,  there* 
fore,  enacted  by  die  stat  38  Hen.  VIIL  c.  37.  s.  h(8)  that  the 
executors  and  administrators  of  such  persons  should  have  a  double 
remedy,  either  by  action  of  debt,  or  by  distress  against  the  tenant 
from  whom  such  rents  were  due,  and  those  claiming  under  him. 
This  statute  is  remedial  in  its  nature ;  and  extends  as  well  to  the 
executors  and  administrators  of  tenants  pur  auUr  vie^  living  cestui 
que  vicy  as  to  the  executors  and  administrators  of  tenants  for  the 
term  of  thrar  own  lives.  It  does  not 'seem,  however,  to  have 
altered  the  common  law  so  as  to  give  an  action  of  debt  in  cases 
where  the  common  law  did  not  otherwise  permit  it  to  be  brought : 
executors,  for  instance,  of  tenant  jptir  outer  vie  had  at  common  law 
an  action  of  debt  only  after  the  death  of  cestui  que  vie  ;  and  the 
statute  does  not  seem  to  have  given  them  any  right  to  bring  such 
action  in  the  life  of  cestui  que  vie.  It  has  only  given  them  an 
immediate  power  of  distress  to  which  they  were  not  entitled 
before,  and  thus  has  given  them  an  immediate  remedy  where  they 
had  none  before.  AgaiUi  an  action  of  debt  for  rent  reserved  on  a 
freehold  lease  would  not  for  a  long  time  after  that  statute  lie 
during  its  continuance;  and,  consequeptly,  the  statute  never 
could  have  been  understood  to  give  such  action  contrary  to  the 
general  doctrine  of  the  common  law.  (0 

It  has  been  recently  contended  that  this  statute  does  not  apply 
to  rents  reserved  on  an  estate  for  years.  (t«)     In  the  case  cited  the 

(9)  Lilt.  t.  253.  (0  Co.  Litt  862.  b.     See  Hoole  v. 

(r)  Wsde  v.  Harsh,  Latch.  SU.  Bell,  1  Lord  Raym.  172. 

(•)  Irish  Stat  10  Ch.  L  sess.  9.  c.  5.  (ti)  Meriton  v.  Gilbee,    8  Taunt. 

8.  I.  159. 
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point  did  not  fairly  arise  ;  because  from  the  forth  of  the  pleadings 
it  appeared  that  it  was  not  necessary  to  consider  the  question; 
But  Burrough,  J.  seemed  to  be  strongly  of  opinion  that  the  sta- 
tute included  all  rents  whether  on  an  estate  for  years  or  freehold. 
The  question  related  to  the  first  section  of  the  statute,  by  which 
it  is  enacted  that  the  executors  or  administrators  of  tenants  in 
fee  simple,  tenants  in  fee  tail,  and  tenants  for  term  of  liires,  of  rent- 
services,  rent-charges,  rent-seek,  and  fee  farms  due  to  the  testators 
in  their  lives,  may  distrain  upon  the  lands,  tenementa,  and  other 
hereditaments  charged  with  the  payment  of  such  rents,  or  fee  farms, 
and  chargeable  to  the  distress  of  the  testator  so  long  as  the  said 
lands,  tenements,  or  hereditaments  continue,  remain,  and  be  in 
the  seisin  or  possession  of  the  tenant  in  demesne  who  ought  imme- 
diately to  have  paid  the  said  rent  or  fee  farm,  or  in  the  seisin  or 
-possession  of  any  other  person  or  persons  claiming  the  said  lands, 
tenements,  and  hereditaments,  only  by  and  from  the  same  tenant 
by  purchase,  gift,  or  descent  in  like  manner  and  form  as  their  said 
testator  might  or  ought  to  have  done  in  his  lifetime  ;  and  that  the 
said  executors  or  administrators  shall  for  the  same  distress  law- 
fully make  avowry  upon  their  matter  aforesaid.  Burrough,  J. 
observed  that  ^^  demesne  "  in  this  statute,  as  applied  to  the  tenant 
to  be  distrained  upon,  meant  only  occupation;  and  mentioned 
the  case  of  Powell  v.  Killick  (x)  which,  he  said,  he  was  rash 
enough  to  say  he  thought  well  decided.  That  case  is  given  in 
1  Selw.  N.  P.  645.  4th  edit,  in  a  note  to  the  case  of  Renvin  v. 
Watkin.  The  case  of  Powell  v.  Killick  (y)  was  an  action  of 
trespass  against  the  executor,  who  had  distrained  under  the 
statute,  and  the  objection  in  question  was  taken  at  nisipritu; 
but  was  overruled  by  Lee,  C.  J.,  who  said  that  this  was  a  rent- 
service,^  the  testator  being  in  his  lifetime  seized  in  fee,  and  the 
plaintiff  holding  under  a  tenure  which  implied  fealty.  The  same 
case  is  to  be  found  in  Serjeant  Hill's  MSS.  J4  D.  12.  and  Bull. 
N.  P.  57.  In  the  latter  place  Mr.  Justice  Bulier,  although  he 
mentions  this  case,  observes  that  Lord  Coke,  by  his  manner  of 
stating  the  effect  of  the  statute,  seemed  to  be  of  opinion  that  it 
did  not  extend  to  a  rent  reserved  on  a  lea«e  for  years;  and 
^^  I  apprehend,"  says  the  learned  judge,  ^^  that  it  is  not,  for  the 

ix)  M.  5  Geo.  II.  B.  R.,    I   S«lfr.         (y)  Midd.  Sittings*  95  Geo.  II. 
N.  P.  664.  n. 
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landlord  is  not  tenant  in  fee,  fee  tail)  or  for  life  of  such  a  rent ; 
and  it  is  tke  executors  of  such  tenants  only  who  are  mentioned  in 
the  act/' 

The  case  of  Renyin  Vn  Watkin  (s)  is  thus  stated : — A.  seized  in 
fee  let  to  the  plaintiff  for  twenty-one  years,  and  afterwards  dying 
seized  of  the  reversion,  the  defendant  administered  and  distrained 
for  a  half-year's  rent  due  to  the  intestate,  for  which  he  avowed. 
On  demurrer  to  the  avowry,  it  was  objected  that  there  was  not 
any  privity  of  estate  between  the  administrator  and  the  lessor ; 
and,  therefore,  the  avowry  which  is  in  the  realty  could  not  be 
maintained  by  him.  And  it  was  observed,  this  was  a  case  out  of 
the  statute  32  Hen.  VIII.  c  37. ;  for  that  onlj  gives  a  remedy 
>y  way  of  distress  for  rents  of  freeholds ;  and  of  Ms  opinion  the 
couri  seemed. 

These  are  the  only  cases  which  bear  directly  on  the  point : 
in  the  case  of  Turner  v.  Lee  (a)  the  general  effect  of  the  statute 
was  taken  into  consideration.  In  replevin  the  defendant  avowed 
as  executor  for  the  arrears  of  a  rent-charge  granted  to  the  tes- 
tator for  years,  if  he  so  long  lived.  All  the  court  resolved  that 
it  was  not  within  the  statute :  for  that,  they  said,  provides,  remedy 
only  where  the  testator  died  seized  of  a  rent  to  him  and  his  heirs, 
or  for  life,  and  by  his  death  there  was  no  remedy  for  the  executor ; 
as  it  appears  by  the  preamble  of  the  statute.  But  where  he  hath 
remedy  by  the  common  law  by  action  of  debt,  as  in  this  case  the 
executor  hath,  he  cannot  distrain.  Mr.  Hargreave  in  his  note  upon 
the  passage  of  Co.  Littleton  relating  to  this  point,  (b)  has  observed 
that  the  preamble  of  the  statute  afforded  countenance  to  the  con- 
struction of  the  court  in  Turner  v,  Lee,  but  that  in  Cro.  Eliz. 
SSS.  it  seems  to  have  been  taken  for  granted  that  the  statute  did 
not  operate  thus  restrictively.  And  in  Hoole  v.  Bell  (c)  he  states  an 
instance  of  the  extension  of  the  remedy  given  by  the  statute,  as  well 
to  cases  in  which  executors  had  a  remedy  before  the  statute  as  to 
those  who  had  no  remedy  whatsoever :  and  he  adds,  **  ever  since  too 
this  last  case  I  apprehend  the  law  to  have  been  taken  accordingly." 

The  note  by  Mr.  Hargreave  immediately  preceding  the  last  is 
also  worthy  of  notice,  as  the  same  kind  of  inference  as  that 
made  by  Mr.  Justice  BuUer  (d)  is  stated  to  have  been  made  from 

(s)  Stipra.  (c)  1  Lord  Raym.  17S. 

(a)  Cro.  Car.  471.  (d)  Snfra. 

ip)  Co.  Litt  168.  a. 
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atietk^r  fNMBage  ^  Lord  Cocke's  c9Imii4  upon  the  mine  •tatote. 
liordOote  ebsetved  4l^t  the  preainble  of  the  statute  concerning 
executors  or  administrators  of  tenants  for  life  is  to  be  intended  4ifto« 
nzntptiP autre  tieso  kmg  as  cestui  que  vie  liveth.  ^'Which  passage/' 
observes  -Mr.  Hargraave^  ^'  has  been  cit^ed  to  proye  ^at  Lord  Coke 
URis  of  opinion  againsi  Mitooding  die  remedy  of  the  aiatute  io  ihe 
exeeaters  of  a  tenant  for  his  own  liife,  who  befinre  the  stetule  were 
entitled  te  an  aelioa  of  dcftrt^  bat  codd  not  dtstratii.    Bat  I  tfatak 
that  Lord  Coke  waa  misaaderstood.    ife  appears  to  me  to  hasm 
Biepely  -intended  to  guard  against  an  error  of  law  into  wUch  the 
geaemlksr^  of  the  preamble  of  the  statate  might  lead  uaiaCsraed 
persons :  •  Ae  preamble  f  eciting4hat  the  executors  oftenaolB  for  iife 
liad  no  Mipnedy?  without  distinguishing  what  kind  of  tenants  for  life; 
whereas,  in  truth,  the  executors  of  tenant  for  his  own  life,  and 
also  ihe  exeeators  of  tenants  pur  autre  vie  after  death  of  ceitof  que 
viej  imd  ^retoedjrfcy  action  of  debt  before  the  statute.    That  it  was 
oot  the  meaning  of  Lord  Cohe  to  restrict  the  benefit  of  ibe  sta- 
tate to  eases  in  whidi  there  was  no  remedy  before,  and  on  that 
aocouatto  exclude  the  executors  of  tenants  for  their  own  lires 
from^  the  remedy  of  distress  giten  by  the  statate,  is  to  me  dear ; 
•because  he  himself  states,  both  in  a  preceding  and  subsequent  pa- 
ragraph, that  the  statute  sometimes  operates  by  adding  a  remedy  to 
that  before  existing  ift  common  law."    This  reasonings  iiideed,  ia 
not  sufficiently  applicable  to  the  next  obienration  of  Lord  Coke, 
where  heeays,  ^*  If  a  man  make  a  lease  for  life  or  lives^  or  a  gift  in 
tail  reserving  a  rent,  this  is  a  rent-service  within  this  statate,"  to 
rebut  directly  the  inference  made  by  Mr.  Justice BuUer:*^Admit- 
ting,  however,  the  opinion  of  Lord  Coke  to  have  been  as  it  has  been 
implied  by.Mr.  Justice  BuUer,  it  is  clear  that  suoceeding.times  have 
been  more  Uberal  in  their  interpretation  of  the  statute,  and  a  rent 
reserved  generally  on  an  estate  for  years  being  a  reat^service,  no 
great  violence  will  be  done  to  the  words,  by  indading  a  case 
which  otherwise  must  be  considered  as  excepted  for  no  adequate 
reason.    That  the  statute  gave  an  essential  advantege  fn  all 
cases  to  which  it  extended  is  evident  from  the  observation  of 
Lord  Coke  which    immediately '  follows  that   just  mentioned. 
The  distress,  he  observes,  is  the  more  plain  and  certain  remedy 
than  the  action  of  debt;  for  the  action  of  debt  must  be  brought 
against  them  that  took  the  profits  when  the  rent  became  behind 
or  against  their  executors  or  administrators :  but  the  distc^ss 
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may  be  taken  iipoo  the  land,  be  it  ekfaer  in  the  tenant^«owlr 
hands,  or  in  the  bands  of  any  other  that  elaiiBB  by  or  fpom  him, 
that  is,  by  interpretation  ander  him,  6y  purchase  gift  or  descent 

By  the  third  section  of  the  same  statute  it  is  further  enacted, 
that  the  husband  shall  after  the  death  of  the  wife  in  her  right 
hare  action  of  debt,  or  distrain  for  arrearages  due  to  her  in  her 
lifetime.  The  husband  by  the  common  law  could  not  fauTe  had 
the  arrears  due  before  marriage :  but  for  those  which  became  due 
during  coverture,  the  husband,  before  this  statute,  was  entitled  to 
an  aefioB  of  debt*  The  effect,  therefore,  of  this  clause  is  to  give 
him  the  arrears  due  before  marriage,  and  a  double  remedy  for  the 
same,  and  an  additional  remedy  by  distress  for  the  arrears  during 
coTeirture.  (d) 

All  manner  of  arrears  of  rent  issuing  out  of  the  land,  whether 
consisting  of  money,  corn,  cattle,  fowls,  pepper,  spurs,  glores,  or 
any  other  profit  to  be  delivered,  are  within  the  statute :  but  work- 
days or  any  other  corporal  services  are  not  within  it.  Ndther 
are  arrears  of  a  nomine  pcenas^  although  incident  to  the  reversion 
like  rent;  for  being  only  a  penalty,  it. does  not  grow  due  with 
every  gale  of  rent,  but  <Hily  arises  casually ;  and,  therefore^  it  has 
always  been  considered  as  a  mere  chattel,  for  which  the  proper 
remedy  is  by  action  of  debt. 

At  the  common  law  the  recoverors  in  «  common  recovery  had 
no  remedy  to  recover  their  rents;  for  they  could  not  compel  the 
tenants  to  attorn ;  neither  could  Ihey  compel  payment  by  distress 
or  action,  before  they  obtained  seisin  of  the  rent  by  some  volun- 
tary act  of  the  tenant.  The  statute  7  Hen.  Till.  c.  4.,  (e)  there- 
fore, enabled  such  recoverors,  their  heirs  and  assigns,  to  distrain 
for  rents  and  Services,  and  to  justify  for  the  same  in  the  same 
way  as  those  firom  whom  they  recovered  might  have  done,  (f) 

Distress  may  be  made  either  in  person  or  by  a  bailiff.  No 
written  authority  is  necessary  to  enable  the  bailiff  to  distrain,  not 
even  in  the  case  of  a  corporation  aggregate,  (g)  It  is  said,  how- 
ever, on  ihe  authority  of  the  Year-book  16  Hen.  V III.  2.  b.,  that 
there  is  a  distinction  in  this  respect  between  a  corporation  aggre- 

(d)  Co.  Lit  168.  b.  See  the  Dake  (e)  Irish  sUt  S3  Hen.  VIII.  sess.  1. 
of  Albemarle  v.  Cutler,  S  Keb.  697.      c.  13.  s.  8. 

Wife  v.Bellent,  Cro.  Jac.  44«.  Bowles         {/)  Dy.  il. a.  1  Prest  Shep.  T.  47. 
r.  Poor,  Cro.  Jac.  t83.  (g)  Cary  v.  Mathews,  Salk.   191. 

Manby  v.  Long,  3  Lev.  107. 
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gate  having  a  superior^  and  corporations  aggregate  not  having  a 
head:  and  that  in  the  latter  case  they  cannot  give  such  an  autho- 
rity, hot  by  specialty  in  writing  under  their  common  seal.  (A) 

In  the  Court  of  Chancery  the  practice  is,  that  a  receiver  may 
distrain  upon  his  own  discretion  for  rent  in  arrear  within  the 
year :  but,  if  in  arrear  for  more  than  a  year,  then  an  order  is 
necessary,  (t) 

If  there  are  two  coparceners,  joint-lessors,  one  alone  cannot 
distrain  for  a  moiety  of  the  rent :  for  since  they  make  but  one 
heir  to  the  ancestor,  the  services  are  entire,  and  they  make  but 
one  landlord  to  the  tenant.  One,  however,  may  distrain  for  the 
entire  rent,  partly  in  her  own  right  \nd  partly  as  bailiff  to  the 
other  coparcener.  (/:)  The  same  law  is  of  joint-tenants  being 
joint-lessors,  because  they  claim  under  one  title,  and  together 
make  but  one  landlord ;(/)  and  that  without  any  actual  authority, 
aa  was  held  in  the  case  of  coparceners  in  gavelkind,  (m)  who  are 
coparceners  by  custom,  and  so  considered  by  Littleton,  (n)  But 
no  such  rule  affects  tenants  in  common  under  similar  circum- 
stances ;  for  although  a  tenant  holding  under  two  tenants  in  com- 
mon, joint-lessors,  may  pay  the  whole  rent  to  one  of  them ;  yet  if 
he  does  so  after  notice  from  the  other  to  retain  one  moiety,  he  is 
liable  to  be  distrained  upon  by  such  other  for  his  share,  without 
the  concurrence  of  the  first,  (o) 

Where  the  tenant  h&s  made  no  tender  of  the  rent,  no  demand 
is  requisite  previous  to  making  the  distress,  because  distress  is 
itself  a  demand  in  law  of  the  rent.  But  if  the  tenant  has  ten- 
dered his  rent  at  the  day  it  became  due,  and  the  landlord  .refused 
to  receive  it ;  or  if  the  landlord  has  not  been  upon  the  laud  for 
the  purpose  of  receiving  it  when  tendered,  he  must  give  the 
tenant  notice  before  he  can  distrain,  because  the  tenant  has  not 
omitted  on  his  part  to  perform  the  duty  incumbent  on  him.    If 

« 

(h)  Randal  v.  Dean,  2  Lutw.  1496.  Dappav.Mayo,  1  Sauod.  9S7.  Rogecs 

Nels.  Lutw.  481.  Via.  Abr.  vol.  S.  638.  v.  Tahfield,  Cro.  Ellz.  340,    Anon.  19 

c.  5.  inmarg.  Mod.  96.     Year-book,   15  Hen.   V. 

(0  Brandon  v.  Brandon,  6  Madd.'  17.  a. 

Ch.  Ca.  473.  (m)  Leigh  o.  Shepherd,  S  Brod.  and 

(Xr)  Page  v,  Stedman,  Garth.  364.  B.465. 

Stedman  v.  Bates.     1  Ld.  Baym.  64.  (a)  Litt  ss.  841.  and  265. 

Bro.  Abr.  Trav.  118.  (o)  Harrison  v.  Barnby,  5  T.  R.24a. 

(/)  Fallen  v.  Palmer,  Carth.  328.  Ward  v.  fiverard,  1  Salk.S90. 
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the  tender  has  been  made  only  on  the  land,  then  a  demand 
after  the  day  on  the  land  is  sufficient,  because  the  demand  is  of 
equal  notoriety  with  the  tender :  but  if  the  tender  has  been  made 
to  the  person,  it  seems  to  be  the  better  opinion  that  the  demand 
roust  be  mad(B  to  the  person  upon  the  same  principle ;  namely, 
thai  the  demand  may  be  equally  notorious  with  the  tender,  (p) 
Notice  of  the  distress  need  not  be  given  at  the  house  or  dther 
principal  place  on  the  premises :  it  is  sufficient  if  the  tenant  be 
personally  made  acquainted  with  it.  (q) 

The  landlord  cannot  distrain  on  the  rent  day,  because  the  rent 
is  hot  due  till  midnight  (r)  In  general,  also,  it  seems  to  be  essen^ 
tial  to  rent,  that  it  should  be  payable  at  the  end  of  the  portion  of 
time  for  which  it  is  a  consideration ;  and,  therefore,  it  is  not  dis« 
trainable  for  before  the  expiration  of  that  period :  but  this  may 
be  regulated  by  the  agreement  of  the  parties.  If,  therefore,  the 
rent  be  made  payable  at  the  beginning  instead  of  the  end  of  each 
quarter,  there  is  no  objection  to  the  landlord's  distraining  after 
the  day  of  payment,  (s) 

At  the  common  law  no  distress  could  be  made,  but  during  the 
tenancy.  The  landlord,  therefore,  could  not  distrain  after  the 
expiration  of  the  lease,  even  where  the  tenant  held  over :  conse* 
quently,  where  the  tenancy  expired  on  the  next  day,  xhe  had  no 
remedy  for  the  rent  accrued  on  the  last  rent  day,  but  an  action  of 
debt.  (0  By  the  stat.  8  Ann.  c.  14.  s.  6.  and  7.  (u)  he  is  enabled 
to  distrain  for  arrears  after  the  expiration  of  the  term,  provided  his 
title  continues,  and  provided  the  distress  is  made  during  the  pos« 
session  of  the  tenant  from  whom  the  arrears  are  due.  (v)  The  words 
^or  those  claiming  under  him"  are  added  in  the  Irish  stat  9 
Anne,  c.  8.  * 

The  stat*  Ann.  c.  14*  has  been  construed  liberally  in  favour  of 
landlords :  where,  (:r)  therefore,  by  the  custom  of  the  country,  a 
tenant  is  entitled  to  an  away  going  crop,  and  to  hduse  it  in  barns 

(p)  6iib.   Reat   88.     Cnuley  v.  Abr.  678.    Harrison  v.  Metralf,  Cro. 

Kingswell,  Hob.  807.  Jac.  448. 

(q)  Glib.  Heats,  87.  («)  Irish  statute,  9  Ana.  c.  8.  s.  7. 

(r)  Clunks  case,   10  Rep.   187.  b.  and  8. 
Duppa  v.  Mayo,  1  Saund.  887.  (v)  Braithwaite  v.  Cooksey,  1  H.  BI. 

(a)  Taylor  v.  Buckley,  8  T.  R.  803.  465. 

(i)  Doct  and  Stud.  8.  b.  c  0.    Bro.         («)  Beavan  v,  Ddahay,  1  H.  BI.  5. 
Distr.  10.    Co.  Litt.  47.  b.     1  Roll. 
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upon  the  pranises  fer  a  certaiii  time  after  be  has  quitted  the  |we- 
miset,  the  ooatraet  is  considered  as  haying  continuance  bejond  the 
original  tenp»  so  that  the  landlord  is  not  restrained  to  six  months 
after  the  term ;  but  he  may  distrain  corn  so  left  after  that  time. 

Although  the  statute  gives  a  power  only  to  distrain  duriii)g  the 
possession  of  tiie  tenant  from  whom  the  arrears  became  due ;,  yet, 
if  the  tenant  die  before  the  end  of  the  term,  and  his  administrator 
take  possession,  and  continues  in  possession  after  the  expiration 
of  the  term,  a  distress  may  be  made  under  the  statute  lor  the 
artears  during  the  whole  tenui  as  well  during  the  occopataon 
of  the  tenant  himself  as  during  the  possession  of  the  adminis^ 
trator.(jf) 

The  king  by  his  prerogative  may  distrain  on  any  lands  of  his 
tenant :  but  in  the  case  of  ordinary  persons,  distress  can  only 
afiect  the  premises  out  of  which  the  rent  issues;  A  landlord, 
therefiure,  cannot  justify  the  taking  a  joint-distress  for  two  sepa* 
Kite  rents ;  for  each  rent  issues  out  of  its  own  premises  |  and,  by 
taking  a  joint  distress  for  both,  it  does  not  appear  that  one  part 
has  not  been  made  liable  to  more  than  its  proper  share  of  dis- 
tress, (s)  If,  however,  a  tenant  confound  boundaries  for  the 
purpose  of  preventing  a  distress,  the  Isndlord  is  entitled  to  a 
commission  from  a  court  of  equity  to  ascertain  them. 

If  the  landlord  coming  to  distrain.sees  the  cattle  on  the  premises, 
and  the  tenant  in  order  to  prevent  a  distress  drives  them  awiiy,|lie 
landlord  may  freshly  pursue  them  and  distrain  them :  but  he  cannot 
distrain  tlien%  if  after  he  sees  diem  they  leave  the  premises  of  their 
own  accord.  So  if  they  were  removed  chindestinelyi  though  for  the 
purpoife  of  preventibg  a  distress,  tfte  common  law  did  not  aUpw  the 
landlord  to  follow  them :  but  by  the  stat.  8  Ann.  c.  14-  s.  2.  (a) 
extended  by  the  stat.  11  Geo.  11.  c.  19.  ss,  1.  and  8.,(d)  i^  after 
rent  becomes  doe,  the  tenant  clandestinely  drives  away  his  goods, 
tiie  landlord  may  within  thirty  days  after  (twenty  days  in  Ire* 
land(c)),  pursue  and  seize  them,  wherever  they  are  to  be  found, 
by  way  of  distress;  Imd  dispone  of  them  in  the  same  manner  as  if 
distress  bad  been  made  oh  the  premises. 

The  landlord  however  cannot  seize  any  such  goods  and  chattels 

(y)  Braitlitimite  t^.  Ceoksey,  1  H.         (a)  Irish  stat  9  Aon.  c.  8.  s.  9.    . 
BL  465.  (^  Iriih  sUt  16  CkH>>  II.  c.  S.  s.  I. 

(s^  Rogers  p,  Birkmire^  Cas.  tetnp.        (c)  See  Irish  staU  15  Geo.  n.  c  8. 
Hardw.  945. 
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in  the  hands  of  a  honajide  purchaser  for  Taluable  coDsidemtiQii : 
but  to  deter  tenants  from  such  fraudulent  conveying  awaf  their 
goods  and  chattels,  and  others  from  wilfully  aiding  and  assistiiig 
them  therein^  all  persons  so  offending  are  liable  to  pay  to  the 
landlord  double  the  value  of  th^  goods  so  removed^  to  bo 
reeoyered  by  an  action  of  debt  in  the  courts  of  Westminster^ . 
or  in  the  courts  of  session  in  the  connties  palatine  of  C!he«t«r^ 
Lancaster,  and  Durham,  or  in  the  courts  of  great  session  ia 
Wales,  wherein  no  essoign,  protection,  or  wager  of  law^.  shall  be 
allowed,  nor  more  than  one  imparlance,  {d)  In  an  action  ANlnded 
on  this  provision,  a  variance  in  stating  the  amount  of  rent  anear 
is  not  material,  (e)  In  Ireland  the  double  value  may  \m  reeo* 
vered  by  civil  bill  process,  (/)  where  the  value  of  the  distress  ia 
within  SO/. 

Where  the  goods  so  clandestinely  removed  do  not  exoeed  flie 
value  of  50/.,  the  remedy  for  the  double  value  is  more  ei^pedi* 
tious;  for  the  landlord  or  his  bailiff  on  application  by  writing 
(not  an  oath)(gf)  to  two  justices,  (who  may  summon  the  parties 
and  examine  witnesses  on  oath)  may  obtain  an  order  .from  such 
justices  under  their  hands  and  seals  against  the  offenders  to  pay 
anch  doable  value;  and  the  penalty  may  be  levied  by rdistroBS  and 
sale  of  the  goods  of  the  offenders ;  and  for  want  of  such  ^tasss 
this  offenders  may  be  committed  to  the  house  of  correetioni  th^re 
to  be  kept  to  hard  labour  for  the  space  of  six  month%  iidiess  4i# 
money  so  ordered  to  be  paid  shall  be  sooner  satisfied.  The 
judgment  however  of  the  justices  is  subject  to  appeal  to4ha 
quarter  sessions,  who  may  determine  the  appcial^  and  pve  sack 
ooets  to  either  party  as  they  think  reasopaUe^  It  is  piovided 
also  that  where  the  party  appealing  shall  enter  into  a  recog«igance 
with  one  or  two  sufficient  sureties,  in  double  (he  sum  so  ordered 
to  be  paid,  with  condition  to  appear  at  such  general  or  ^oaattor 
sessions,  the  order  of  the  said  two  justices  shall,  npt  be  executed  in 
the  mean  time.    The  decision  of  the  quarter  sesdons  is  final. 

In  R*  v«  Middlehorst  (A)  an  order  of  justices  lor  assiata^g 
in  fraudulently  removing  or  concealing  goods  was  held  good : 
and  if  goods  are  removed  frohn  one  county  to  another,  the  proceed- 
ing may  be  before  the  justices  in  either,  (t) 

(^GwiuQcU p.  Fhilipps,  3  T.R.  643.  (g)  R.  v.  ftnex^  BufiL lit  Oililress. 

(e)  Ihid.  ifi)  1  Burr.  39S. 

(/)  Irish  SUt.  15  Geo.  II.  c.  S.  9. 3.  (0  R.  v.  Mor^D,  Cald.  I«i« 
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In  R.9.  Bis8eX)(Xr)  a  proceeding  under  this  section  of  the  act 
was  ruled  to  be  an  order,  and  not  a  conviction;  and  that  therefore 
it  was  not  necessary  to  set  out  the  evidence :  and  several  objec- 
tions to  the  form  of  the  order  in  respect  of  the  particulars 
necessary  to  be  stated  were  overruled.  Upon  the  same  distinc- 
tion it  was  ruled  in  R.  v.  Middlehurst  (0  that  the  offence  might 
"be  set  out  disjunctively  as  above  mentioned.  But  in  R.  v. 
Morgan,  (m)  it  seems  to  be  treated  as  a  conviction. 

This  statute  seems  to  be  defective  in  one  particular,  namely, 
that  it  does  not  seem  to  extend  to  cases  where  the  goods  have 
been  clandestinely  removed  a  short  time  previous  to  the  rent  being 
due.  Such  a  case  is  certainly  within  the  mischief  intended  to  be 
remedied  by  the  act;  and  Lord  Ellenborough,  C  J.  in  one 
case  (n)  thought  there  was  ground  to  contend  that  it  was  within 
the  provisions  of  it:  but  he  had  great  doubts  respecting  the 
point  The  goods  also  must  be  removed  secretly,  and  not  in  the 
open  face  of  day. 

By  the  eighth  section  of  the  same  statute  landlords  may  seize 
as  a  distress  for  arrears  of  rent  any  cattle  or  stock  of  their 
respective  tenants,  feeding  or  depasturing  upon  any  common 
appendant  or  appurtenant,  or  in  any  way  belonging  to  all  or 
any  part  of  the  premises  demised  or  holden.  (o) 
'  The  king  may  distrain  in  any  lands  of  his  tenant :  but  if  th^ 
king's  tenant  has  made  a  lease  of  other  lands  of  his  own,  the  king 
cannot  distrain  the  goods  of  the  underlessee.  So  if  the  lands  of 
the  tenant  other  than  those  demised  are  extended  by  elegii,  the 
king  cannot  distrain  there :  but  it  seems  to  be  doubtful  whether 
he  may  not  distrain,  notwithstanding  a  sequestration  out  of 
Chancery,  because  it  is  a  personal  process,  (p) 

Where  tithes  or  incorporeal  hereditaments,  or  any  goods  and 
chattels,  are  demised  separately,  reserving  rent,  since  no  rent 
issues  out  of  them,  it  is  a  mere  personal  contract;  and  the  remedy 
by  distress  is  inapplicable,  (q)  unless  in  the  case  of  the  king  who 
may  reserve  rent  out  of  incorporeal  hereditaments,  and  may 

(k)  Barn's  tit  Distr.  (o)  Irish  Stat.  15  Geo.  II.  c.  8.  s.  5. 
(0  1  Burr.  899.                                         (ji)  The  Attorney-general  v.  Coven- 
Cm)  C  aid.  166.  try,  1  P.  Wms.  SOS.  Bligh  v.  Lord 
(ft)  Fumeaux  v.  Fotiierby,  4CaiDpb.  Damley,  2  P.  Wms.  688. 

N.P.  C.  136.  Watson  r.  Pain,  3  £sp.         (q)  Willes  50. 

N.P.C.  15. 
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distrain  for  such  rents  in  all  tbe  lands  of  bis  lessee :  but^  in  doing 
so,  he  cannot  take  by  way  of  the  distress  the  tithes  or  other  matter 
which  is  the  subject  of  the  grant,  (r) 

If  land  and  goods  are  demised  together  at  one  entire  rent, 
as  in  tbe  case  of  a  farm  with  stock,  or  of  ready  furnished  lodgings,* 
the  landlord  may  distrain  on  the  land  for  the  whole  rent,  because 
no  rent  issues' out  of  the  goods  :(0  but  the  goods  themselves 
cannot  be  distrained,  although  the  reservation  is  greater  on  their 

account.  (0 

The  landlord  cannot  distrain  in  the  night,  because  the  tenant 
has  not  thereby  notice  of  the  distress,  so  as  to  make  a  tender  of 
his  rentj  which  he  might  possibly  do  to  prevent  the  consequences 
of  distress,  (u) 

Distress  may  be  taken  in  a  house,  if  the  outer  door  be  open;  or 
if  a  window  is  open,  the  landlord  may  enter  the  house  through 
it :  (X)  but  he  cannot  break  open  an  outer  door  or  a  window  for 
the  purpose  of  making  the  diistress,  although  if  the  outer  door  is 
open,  and  he  enter,  he  may  break  open  an  inner  door,  (t/) 

A  landlord  cannot  enter  into  .his  tenant's  barn  if  locked,  or  if 
there  is  a  padlock  thereon,  (z)  But  by  the  stat.  11  Geo.  II. 
c.  19.  8. 7.  (a)  if  goods  or  chattels  are  fraudulently  removed  and 
placed  in  any  dwellinghouse,  bam,  or  outhouse,  which  is  locked, 
or  otherwise  secured  to  prevent  a  distress,  the  landlord  taking  to 
his  assistance  the  constable  or  peace  officer  of  the  district,  or  if  it 
be  a  dwelling,  taking  an  oath  before  some  justice  of  the  peace  of 
there  being  a  reasonable  ground  to  suspect  that  such  goods  and 
chattels  are  therein,  may  in  the  daytime  break  open  and  enter 
into  such  place  as  he  might  have  done  by  virtue  of  that  or  any 
former  act,  if  such  goods  and  chattels  had  been  put  into  any  open 
field  or  place. 

Where  (&)  a  landlord  occupied  an  apartment  over  a  mill 
demised  to  a  tenant,  which  was  divided  from  it  only  by  a  boarded 
floor;  it  was  held  that  no  trespass  would  lie  against  him  for 

(r)  S«e.l  P.  Wms.  S06.  (x)  1  Roll.  Abr.  671 .  5  Rep.  92. «. 

(a)  Newman  v.  Anderton,  2  N.  R.  (^)  Comb.  71. 

824.  (z)  9  Via.  Abr.  128.  pi.  6. 

(I)  Reade  r.  Lance,  Dy.  212.  b.  (a)  Not  adopted  in  Ireland. 

Bean.  81.  Bro.  tit  Lease,  23.  (b)  Gould  v.  Bradstock,  4  Taunt 

(tf)  Doct  and  Stud.  75.  a.  Co.  Lilt  $62. 
142.  a.  Qilb.Dist46. 
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taking  up  the  floor  of  bis  oirn  apmrtnient,  aid  entering  tlm»i%h 
the  aperture  to  distrain  for  rent.  In  brder  to  make  ont  his  casc^ 
the  tenant  ought  to  shew  that  th^  boards  were  bis  sole  property  s 
if  they  were  the  ceiling  of  the  room  below,  he  could  be  but  tenant 
in  coromoil  of  them  $  and,  although  he  might  have  sone  remedy  for 
being  disturbed  in  the  use  of  his  ceiling,  he  tuinnet  maintain  tres- 
pass, for  after  the  landlori  had  renofed  the  floor  be  might  enter 
without  trespass. 

The  power  of  distress  was  originally  confined  to  the  seizing  the 
ibsnes  and  profits  of  the  land  t  but  all  the  chattels  of  the  tenant 
both  animate  and  inanimate,  have  long  since  been  considered,  with 
a  few  exceptioni,  as  liable  to  distress.  The  exemptions  which 
have  been  made  have  arisen  in  some  cases  from  the  local  posttiott 
Of  the  chattels  in  question,  and  in  others  the  nature  of  the  things 
themselves  have  been  considered  sufficient  to  exempt  them. 

By  the  stat.  61  Hen.  III.  (c)  beaets  of  the  plough  are  not  dis^ 
trainable  in  favour  of  husbandry,  if  other  suffieieot  distress  may 
be  found ;  and  sheep  are  entitled  to  the  same  exemption.  But  if 
the  landlord  distrain  inier  alia  bis  tenant's  cattle  and  beasts  of  the 
plough,  and  it  turn  out  after  the  sale,  judging  irom  the  result,  that 
in  point  of  fievct  there  would  have  been  sufficient  to  satisfy  the  vent 
due>  and  the  expenses  of  distress  without  taking  them,  sudh  dis*- 
tress  is  not  thereby  proved  to  be  illegal^  and  contrary  to  the 
iftat.  51  Hen.  IIL,  if  there  were  reasonable  grounds  for  sup* 
posing,  from  the  appraisement  of  competent  persons  at  the  time, 
Aat  there  would  not  be  sufficient  without  taking  the  beasb  of  the 
plough.  So  it  seems  that  no  order  is  required  by  law  to  be 
observed  in  the  sale  of  such  goods,  as  that  the  beasts  of  ibe 
plough  should  be  postponed  to  other  goods;  nor  is  it  therefore  a 
cause  of  action,  if  the  distress  be  not  wrongful,  (d) 

Utensils  of  trade,  such  as  a  carpenter's  axe  or  a  tapeloom,  if  in 
actual  use,  are  not  distrainable,  because  it  is  said  it  would  lead  to 
a  breach  of  the  public  peace.  («)  So  wearing  apparel  is  exempt : 
but  not,  if  not  in  actual  use.  (/)  So  a  horse  on  which  a  man  is 
riding  cannot  be  distrained :  but  if  a  man  is  riding  one  horae,  und 
leading  another,  the  led  horse  is  not  privileged,  (g) 

(e)SM.4.DeI>UirietioneScacci(ru.  (/)Bi8Mtt   v.    -Caldlrdl,     Teake 

(d)  Jenner  v.  YolUnd,  6  Priee  3.  N.  P.  C.  S6. 

(e)  Co.  Liu.  47.  a.  Simpson  o.  Har-  (g)  Viscolltttess  Bhidon'fe  Ctteylioer. 
topp,  Willes  519.    Gorton  v.  Falkner,  814. 

4.  T,B.565. 


Chaip«  V.}  On  distT0$B  and  replevin.  611 

A  Arry  bo«t  aiajr  be  distnmed  &r  the  rent  of  a  ferry ;  and  so 
nay  m  ship  in  a  dock  for  the  rent  of  a.doek.  (A) 

Chattels  liable  to  dietress  mtiat  be  moveable  chattels ;  there- 
fore ixtures,  sach  as  furnaces  and  cauldrons,  and  the  doors  and 
windows  of  a  house,  cannot  be  distrained,  (f )  So  the  anvil  in  the 
smithes  shop,  although  removed  oni  of  its  stock,  or  a  millstone, 
rilhovgh  iPeinoved  out  of  a  miU  to  be  picked,  are  exempt,  because 
they  partake  of  the  nature  of  fixtures  in  the  same  way  that  a 
key  is  part  of  ft  lock  i  but  if  ih^fe  are  two  millstones,  and  one 
ei^  is  in  4]«|B,  |be  oliMr  being  a  spare  one,  the  qiare  one  may  be 

distrained*  (A) 

k  is  laid  down  in  ihe  old  books  in  a  genial  way  that  deer, 
conies,  and  other  animals  which  afre  /eras  mUur^By  cannot  be  difi« 
trained :  but  at  ifae  present  day  deer  may  be  distrained  for  rent,  if 
kept  in  an  inclosed  ground,  and  priqcipally  for  profit.  Sudk 
animals  were  fi^rmerly  kept  only  in  forests  and  chases,  or  in  such 
pajdcs  as  were  parks  either  by  grant  or  prescription.  They  weriey 
therefore,  conddened  rather  as  things  of  plei^ure  than  profit ; 
but  if  4iey  are  kept  for  profit,  they  do  not  diffisr  in  their  nature 
from  4>tber  cattle.  (/) 

Money  cannot  be  distrained,  because  there  is  no  mark  by  which 
the  pieces  may  be  identified,  so  as  to  be  restored  in  case  the 
tenant  is  entitled  to  their  restoration :  hut  ,a  bag  containing 
money,  .especially  if  sealed,  is  not  perhaps  liable  to  ib»  same 
objection,  (m) 

Sheaves  of  com  .could  not  have  ^ea  taken  at  common  law, 
because  aU  pledges  were  to  be  returned  in  t|ie  same  {dight  and 
eondition  in  which  they  were  taken ;  and  the  removal  of  these  sheds 
and  *sc^ttem  the  grain;  thay  could  not  therefore  be  restored  in 
the  same  condition,  in  case  «uoh  restoration  should  be  afterwards 
liwarded.  For  the  same  reason,  hay  in  a  cock  or  barn  could 
not  be  distrained ;  yet  at  common  law  corn  or  hay  in  a  cart 
iniglit  have  been  distrained,  together  with  the  cart  itself,  because 
then  the  pledge  might  have  been  removed  without  damage  to  the 
owner,  and  might  likewise  have  been  restored  in  the  same  condi« 

(Ji)  Tink'mstone  v.  Ebd^n,  .Carth.     pi.  6. 
3>7.  (/)  Davies  v.  Foirell,  VTilks  46. 

(0  go.  UX.  47  a.  (m)  1  Roll.  Abr.  6^6.  H.  pL  4.  WU- 

(Ar)  Year-book,  P.  14  Hen.  Till,     son  v.  Ducket,  1  Freem.  SOS. 
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tion.  (It)  This  law,  howevery  was  considered  iocon?enieDt  to 
the  landlord,  and  too  great  an  encouragement  to  the  tenant  ta 
withhold  his  rent :  it  is  provided  therefore  by  the  stat.  S  W.  and 
M.  sess.  1.  c.  5.,(o)  that  landlords  may  seize  for  rent  arrear  any 
sheaves  or  cocks  of  corn  loose  in  any  barn  or  hovel,  stack,  rick, 
or  otherwise  on  the  land ;  and,  in  order  that  the  tenant  may  receive 
no  injury,  the  landlord  is  enabled  to  secure  it  on  the  premises  as 
a  pledge  for  the  rent  without  removing  it. 

So  at  the  common  law  growing  corn  or  other  produce  could 
not  be  distrained,  for  it  was  liable  to  even  more  injury  than  corn 
in  sheaves  :  but  now  by  stat.  11  Geo.  II.  c.  19.  s.  8.  (p)  land- 
lords itiaj  distrain  growing  crops  of  grain  and  other  produce;  but 
they  cannot  gather  them  till  ripe,  although  their  lien  upon  them, 
takes  effect  from  the  time  of  the  distress.  By  s.  9.  of  the 
same  act  notice  of  the  place  where  the  goods  are  deposited 
must  be  given  to  the  tenant,  and  left  at  his  last  place  of  abode; 
and  if  before  such  distress  shall  be  ripe  and  cut,  carried  or  ga- 
thered, the  tenant,  his  executors,  &;c.  shall  pay  the  rent  in  arrear, 
or  make  lawful  tender  thereof,  the  distress  shall  cease,  and  the 
corn  so  distrained  shall  be  delivered  up.  Trees  growing  in  a 
nursery,  and  removeable  by  tenant,  are  not  distrainable  under 
this  act  for  r^nt.  (q) 

It  has  been  said,  that  since  the  distress  is  for  an  entire  service, 
that  a  cart  or  a  waggon,  and  a  team  of  horses  drawing  it,  is  one 
inseparable  distress,  and  that  the  landlord  cannot  distrain  paf  t 
without  the  rest.  But  this  opinion  seems  to  be  erroneous;  and  it 
is  obviously  for  the  public  benefit  that  the  landlord  should  have 
the  power  of  taking  one  or  more  horses  in  the  team  for  distress, 
and  leaving  the  rest.  It  does  not  appear  that  a  man  being  in  the 
cart  would  exempt  the  cart  or  horses  from  distress,  (r) 

The  landlord  is  not  restrained  by  law  from  taking  the  property 
of  strangers,  if  he  finds  them  on  the  premises,  for  the  rent  of  the 
tenant.    When  the  forfeiture  of  the  feud  was  changed  into  the 

(tt)  Cooper  V.  Pollard,    W.  Jon.  Ireland. 

197.  (q)  Clark  v.  Calvert,  3  B.  Moor. 

(o)  Irish  sUt.  7  W.  III.  c.  22.  s.  96.  Clark  «.  Gasgarth,  2  B.  Moor. 

4f.  (r)  Taiibridge*8  case,  Cro.  Bliz.  7. 

(p)   The  Stat.  56  Geo.  III.  c.  8S.  Webb  r.  Bell,  1  Sid*  440.    Welch  v. 

8.  15.  extends  the  proTisions  of  the  Bell,  2  Keb.  529,  595.  semble,  S.  C 
Stat  11    Geo.  II.   c.    19.   s.  8.   to 
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milder  remedy  by  distress,  the  right  of  distress  was  extended  to  the 
takiog  the  cattle  of  strangers,  in  order  that  the  tenant  might  not 
disappoint  the  lord  by  stocking  and  grazing  his  land  with  other 
'  men's  cattle.  If  the  stranger  suffered,  it  was  considered  to  be 
by  his  own  deikult,  in  permitting  his  cattle  to  trespass  on  ano- 
ther's soil.  In  the  ciyil  law  thisr  rule  prevailed  in  prmdiis 
urbanis^  but  not  in  prasdiis  rusticis.  (s) 

If,  however,  cattle  escape  from  the  land  of  one  person  into  that 
of  another,  where  the  division  ought  to  be  protected,  a.  distinc- 
tion has  been  made.  If  they  escape  by  de&ult  of  the  owner  of 
the  cattle  in  not  repairing  his  own  fences,  the  landlord  may  dis- 
train the  cattle  so  escaping  without  giving  notice  to  the  owner, 
and  that  as  soon  as  he  finds  them  on  his  tenant's  land.  But  if 
the  tenant  as  representing  the  landlord,  or  the  landlord,  onght  to 
keep  in  repair  the  fences  between  the  tenant  and  his  neighbour, 
the  landlord  cannot  distrain  the  cattle  of  the  neighbouring  occu- 
pier, so  escaping  into  the  the  tenant's  land  ^y  defect  of  the  inter- 
vening fences,  without  giving  notice  to  the  owner,  even  where 
they  have  been  levant  and  couchant  on  the  land.  If  he  give 
notice  to  the  owner,  and  the  owner  refuse  or  neglect  to  drive  them 
away  in  a  reasonable  time,  the  landlord  may  distrain  them, 
though  they  have  not  been  levant  and  couchanl.  (t)    . 

The  Stat.  11  Geo.  II.  c.  19.,  which  empowers  landlords  to 
follow  goods  fraudulently  and  clandestinely  removed  off  the  pre- 
mises to  prevent  distress,  only  applies  to  the  goods  of  a  tenant, 
and  not  to  those  of  a  stranger;  and  therefore,  a  plea  justifying 
the  following  goods,  and  distraining  them  for  rent  arrear,  must 
shew  that  they  were  the  tenant's  goods,  (u) 

The  right  of  landlords  to  distrain  the  property  of  strangers  is 
founded  on  reasons  of  public  convenience :  but  there  are  some 
exemptions  to  this  rule  also,  which  are  in  favour  of  trade  and 
commerce.  Thus  things  delivered  to  persons  in  the  exercise  of 
their  trades,  such  as  cloth  in  a  tailor's  shop,  (x)  or  a  horse  in  a 
smith's  forge,  (^)  or  the  goods  of  a  principal  in  the  hands  of  a 

(«)  Dig.  1.  20. 1 8.  (tf)  Thornton  v.  Adams,  5  M.  and  S. 

(0  Dy.  317.  b.    Kempe  v.  Crews,  S8. 

1   Lord  Raym.  167.    Anon.  S  Salk.  (x)  Simson  v.  Harcoart,.cited  4  T. 

136.   Laccy's  case,  Palm.  43.    Jordan  R.  568.  See  Simson  v.  Uartopp,  Willes, 

«.  Martin,  1  Mod.  63.    t  Saunders,  512.  S.  C. 

289.  n.  7.  by  Serjt  Williams;  (jf)  See  12  Mod.  217. 
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factor,  («)  cannot  be  distriiiried.  Neitber  call  {he  ilnbgB  of  gaeMa 
in  a  public  inn  be  distrained  :  but  livery  stables  are  not  elempt  j 
therefore,  horses  and  carriages  standing  at  livery  m^y  be  distrained 
fei*  the  rept  of  the  livery  stables.  There'  is  no  analogy  between 
innkeepers  and  the.keepers  of  livery  stables.  Inns  are  pubUciJuris^ 
and  innkeepers  are  by  law  obliged  to  receive  all  guests  doming  to 
the  housle  :  but  livery  stables  are  let  on  private  edntrdet^  tfhd  ftw 
owner  may  refuse  to  takfe  carriages  and  horseit  Except  on  his  oWn 
terms,  (a) 

Cattle  belonging  to  a  drover  being  put  into  a  field  with  th^ 
consent  of  tb^  occupier  for  one  night,  on  their  wliy  to  a  fiiir  oV 
maiket,  seem  not  liable  to  distress  for  rent  to  the  landlotd^  (b) 
The  cAse  bf  Foiilkes  t.  Joyce  (c)  is  cohtrary :  but  that  decision, 
it  has  beeh  thought,  would  probably  now  be  overruted«  Th<^ 
owner  of  the  cdttle  in  thdt  chse  was  afterwards  relieved  in  equity^ 
on  the  ground  bf  fraud  in  th(d  landlord,  who  had  consented  tit 
the  cattle  being  put  into  the  dose,  and  afterwards  distrained 
them  for  rent  t  and  the  landlord  was  decreed  tb  pay  all  the  oost* 
both  at  law  and  in  equity,  (d) 

Where  (e)  ^  clothworker  delivered  certain  wool  to  B;,  A  spllia 

ner,  tb  ^pin,  and  the  clothworker  in^due  time  came  with  a  horse  ta 

bring  away  the  yarn,  and  there  being  no  weighing  beam  dn  thd 

premises  of  B.,  the  clothworker  went  with  his  horse  to  C.'s 

house  to  get  the  yam  weighed,  and  C's  laiidlord  while  the  yani 

was  on  the  plaintifi^'s  shoulders  distrained  it,  together  with  the 

horse  which  was  in  C's  stable,  for  the  rent  of  C's  house,  it  ivaa 

dearly  held   that   the   distress  of  the  yarn  on  the  plaintiff*d 

shoulders  was  unlawful,  sihce  that  could  be  no  no  more  dis^^ 

trained  than  a  net  in  a  man's  hand,  ct  a  horse  on  Which  h^  Was 

riding.  And  although  it  was  much  doubted  whether  the  disttiM* 

of  the  horse  was  not  lawful ;  yet  it  was  adjudged  unlawfhl  in 

favour  of  trade,  because  if  the  yam  had  he^h  weighed  either  in 

B**s  houae,  or  in  a  public  weighing-hbuse,  it  had  beeh  nliqneft^ 

tibnably  privileged  for  the  encboragement  of  itoAd :  and  Uiefe^ 

(s)  OUmaa  v.  Elton,  S  Bred,  tod  (»)  8  Saund.  88t.  h.  t. 

Bing.  75.  (r)   S  Lev.   il^O.   2  Ttetri  0b.   8 

(a)  Francis  v.  Wyatt,  S  Burr.  1498.  LutW.  1 161. 

Robinson  v.  Walter,  3  Bulslr.  S69.  (if)  2  Vehi.  189.    Piee.  Cb.  V, 

R.  V.  Collins,  Palm.  367,  374^  8  Roll.  (je}  Rtode  lp.  Barfey,   Cro*  JUia. 

Rep.  345.  549. 
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fere,  slBce  the  desigo  of  bringing  the  horse  and  the  yarn  to  the 
hoiupe  of  C«  was  merely  in  the  way  of  trade,  that  design  secured 
them  from  distress,  while  remaining  there  for  that  purpose.  Bo 
they  said  a  horse  carrying  corn  to  a  mill,  and  tied  to  the  mill 
dorkig  the  grinding  of  the  corn,  is  privileged  for  the  same 
reason. 

Again,  where  the  tenant  exercises  the  trade  of  a  common  car^ 
Tier,  the  goods  of  his  customers  are  exempt ;  and  even  where  the 
tenant  was  not  a  common  carrier,  but  was  only  in  the  habit  after 
having  brought  cheese  to  London  from  the  town  of  B.,  of  cai'ryt 
ing  back  the  goods  of  all  persons  indifferently  at  a  reasonable 
price,  the  court  held  that  the  exemption  of  carriers  extended  to 
his  ca8e.(/) 

If  a  tenant  in  common  lease  his  share  to  a  stranger,  be  cannot 
distrain  the  beasts  of  his  companion,  or  of  any  one  who  puts  in 
his  beasts  by  licence  of  his  companion,  on  any  part  of  the  land 
^r  the  rent  of  his  own  lessee,  (g)  But  if  the  other  tenant  in 
common  comes  in  as  assignee  .of  the  lessor's  moiety,  the  circUni!- 
stance  of  the  tenimcy  in  common  will  not  exempt  his  cattle  on 
any  part  of  the  land  from  distress  for  the  rent  of  that  moiety,  (h) 

If  a  tenant  at  will  sows  the  land  and  dies,  or  if  the  will  is 
determined  by  the  act  of  the  landlord,  the  landlord  cannot  dis- 
train the  emblements  for  the  rent  of  the  next  tenant  in  posses- 
sion, although  sold  to  a  stranger.  So  if  the  corn  while  growing 
is  seised  aod  sold  by  the  sheriff  on  an  execution,  and  the  tenant 
at  will  dies  before  it  is  ripe,  the  vendee  from  the  sheriff  is  entitled 
to  the  same  exemption  for  a  reasonable  time  according  to  the 
practice  of  good  husbandry.  If  the  tenant  at  will  determines 
the  will  by  his  own  act,  the  case  is  different ;  and  he  is  entitled  to 
no  privilege,  (i) 

If  the  goods  of  a  stranger  are  distrained,  and  he  has  paid  the 
rent  to  avoid  the  distress,  his  remedy  is  against  the  lessee  in 
an  action  for  money  paid  to  the  use  of  the  lessee :  and  where 
ihere  were  three  joint  lessees,  and  two  of  them  assigned  to  the 
tiiird,  but  the  landlond  had  oonseated  to  accept  his  sole  liability, 

(/)  Gisborne  v.  Hunt,  1  Salk.  849.         (h)  Snelgar  v.  Henstone,  Cro.  Jac. 
{g)  Kempe  r.  Cory,  8  Ventr.  887,     611. 
8S3.  (0  Eaton  v.  Soulhbj,  Willcs.  I5J. 

Panlov  V.  Cfipps,  Coni'  Aep.  204. 
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a  stranger  having  put  bis  goods  on  the  premises  with  the  per« 
mission  of  such  third  lessee,  and  having  paid  the  rent  to  prevent 
a  sale  of  them  under  the  distress,  was  held  entitled  to  his  remedy 
against  all  three,  (k) 

If  the  goods  of  the  tenant  in  possession  are  distrained  for  the 
rent  of  his  landlord  by  the  landlord  paramount,  and  he  pay  the 
rent,  it  may  in  general  be  set  oiF  against  any  subsequent  demand 
of  rent  by  the  immediate  landlord.  But  in  Ireland,  by  the  stat* 
56  Geo.  III.  c.  88.  s.  16.,  in  all  cases  where  the  entire  rent  due 
and  payable  from  the  occupying  tenant  to  his  immediate  landlord 
shall  have  been  paid,  if  in  consequence  of  the  fraud,  malfeasance, 
and  neglect  of  such  landlord  to  pay  and  satisfy  the  rent  due  and 
owing  to  any  superior  landlord,  the  lands  in  the  hands  of  such 
occupying  tenant  are  distrained  for  such  rent,  the  occupying 
tenant  may  recover  the  amount  of  costs  and  damages  sustained 
thereby  by  civil  bill  in  all  cases  where  the  same  shall  not  exceed 
fifty  pounds ;  and  the  amount  of  such  costs  and  damages,  when 
ascertained,  may  be  tendered  in  payment  of  so  much  of  the  subse- 
quent accruing  rent  as  shall  become  due  and  payable,  or  shall  be 
recovered  by  the  usual  process  of  execution. 

Goods  in  the  custody  of  the  law  are  not  distrainable ;  therefore, 
goods  distrained  damage  feasant  cannot  be  taken  for  rent,  nor 
goods  in  the  hands  of  a  bailiff  on  any  execution,  nor  goods  seized 
by  process  at  the  suit  of  the  king.  (0 

In  the  case,  however,  of  goods  tftken  in  execution  by  the  sheriff 
the  legislature  has  in  some  measure  relieved  landlords  from  the 
hardships  under  which  they  laboured.  Before  the  stat.  8  Ann. 
c.  14.  s.  1.  (m)  executions  took  place  of  all  debts  which  were  not 
specific  liens  on  the  land  :  but  it  being  thought  hard  that  land- 
lords should  not  have  something  like  a  specific  lien  for  rent 
actually  due,  this  statute  was  passed,  which  entitles  the  landlord 
to  be  paid  one  year's  rent,  reckoning  from  the  date  of  the  execution, 
before  the  goods  are  applied  to  the  purpose  of  the  execution. 

Under  this  statute  it  must  be  observed  that  the  rent  must  be 
due  at  the  time  of  the  execution ;  therefore,  if  the  sheriff  takes  in 
execution  under  a  fi^fa.  corn  in  the  blade,  and  sell  it  before  the 
rent  is  due,  he  is  not  liable  to  account  to  the  landlord  for  rent 

{h)  Ezali  V.  Partridge,  3  Esp.  N.  P.      Co  Litt.  47.  a. 
C  8.  (m)  Irish  stat.  9  Ana.  c.  8. 

(0  Eaton  V.  Southby,  Willcs  131. 
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ai^cruiog  dae  'subsequent  to. the  levy  and  sale,  altbough  the  corn 
be  not  removed  till  long  after  a  considerable  portion  of  rent  be- 
comes due :  but  it  was  observed  by  Thompson,  C.  B.  that  there 
did  not  appear  to  be  any  reason  why  the  landlord  should  not 
under,  such  circumstances  distrain.    The  execution  was  executed, 
and  the  goods  of  a  stranger  were  remaining  on  the  premises ;  his 
remedy^  Aerefore,  should  have  been  by  distress,  (n)   This  dictum 
of  C.  B*  Thompson,  however,  does  not  seem  to  be  pronounced 
with  his  usual  judgment,  since  sqch  an  evasion  of  the  statute 
would  nearly  render  it  nugatory.  Indeed,  by  the  stat.  56  Greo.  III. 
c;  50.  the  legislature  seems  to  have  precluded  all  doubt  on  the 
point.    By  the  fifth  section  of  that  statute  it  is  enacted  that  the 
sheriff  or.  other  officer  in  cases  of  execution,  before  any  sale  of 
any  crops,  or  produce  of  any  lands  let  to  farm,  shall  be  proceeded 
in,  shall  make  due  inquiry  within  the  parish  where  such  lands  are 
situated,  as  to  the  name  and  residence  of  the  landlord  or  owner  of 
such  lands.    And  by  the  next  section  it  is  further  provided  that 
in  all  cases,  where  the  purchasers  of  such  crop  or  produce  sliall 
have  entered  into  an  agreement  with  such  sheriff  to  use  and  ex- 
pend the  same  on  the  lands  let  to  ferro,  according  to  the  custom  of 
the  county  or  any  written    agreement  between  landlord  and 
tenant,  it  shall  not  be  lawful  for  the  landlord  to  distrain  for  any 
rent  on  any  corn,  hay,  straw,  or  other  produce,  which  at  the  time 
of  such  sale,  and  the  execution  of  such  agreement  entered  into 
under  that  act,  shall  have  been  severed  from  the  soil,  and  sold 
subject  to  such  agreement  by  such  sheriff  or  other  officer.    So  that 
it  seems  to  be  taken  for  granted  that  such  property  could  not  be 
distrained,  before  it  was  severed.    In  conformity  also  to  this 
notion  the  court  in  the  late  case  of  Peacock  v.  Purvis  have  de- 
cided that  growing  corn,  under  such  circumstances,  can  not  be 
.distrained,  unless  the  purchaser  allow  it  to  remain  on  the  ground 
•an  unreasonable  time  after  it  is  ripe,  (o) 

The  same  act  then  extends  the  same  protection  to  turnips  drawn 
or  growing,  if  sold  according  to  the  provisions  of  the  act ;  and  to 
horses,  sheep,  or  any  beasts,  as  well  as  to  waggons,  carts,  or  other 
implements  of  husbandry,  the  property  of  such  purchasers,  which 
may  be  employed  on  the  land  for  the  consumption  of  the  produce 

(It)  Gwilliam  v.  Barker,    1  Price         (o)  2  Brodt  and  B«  30S. 
874.    Smith  V.  Russell,  3  Taunt  400. 
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•OBordkig  to  die  agreeiiieBt  mtetd  into  with  the  ahiriffl  The 
•et,  howerer,  do6t  Ml  aztend  to  aoj  ttraw^  timiipsy  or  oNmr 
artiefei  which  the  tonaot  may  remove  fron  the  ftnb  conaiatentfy 
with  any  contract  in  writing. 

By  the  seventh  teetien  of  this  act  it  fa  enaeled  tint  oo  Aeriff  or 
other  officer  ahaU,  by  ▼irtne  of  any  proceM  wimtioever,  aoli  or 
dfapote  of  atay  doveri  ryc*graaB»  or  any  artillcial  great  or  graaws 
vrimtfloever  which  aliaU  lie  newly  sown  under  any  crop  of  stand- 
nigebni* 

Althongh  goode  taiEon  in  execntioB  are  privileged  fiftn  distren, 
yet  if  the  sheriff 's  oflioer  being  in  possession  under  an  outlawry 
m  a  dril  suit^  mahe  a  distress  for  the  landlord,  and  tlieontlawiy  is 
yierwards  reversed ;  tiie  proceedings  are  so  Toid  at'  hdlio  Oat 
flie  landlord  may  recover  the  proceeds  of  the  sale  in  an  action  for 
moiiey  had  and  received  against  the  sherifi ;  for  outlawry  in  civil 
actions  is  considered  merely  as  civil  process  to  compel  the  defisnd^ 
ant*8  appearance.  If  the  outlaw  appears,  pays  all  costs,  puts  in 
sufficient  bail,  and  does  every  thing  in  his  power  to  place  the 
plaintiff  in  as  good  a  condition  as  if  the  defendant  had  appeaoad 
at  the  regular  time,  the  court  will  revene  the  outlawry  on  notiea 
without  any  writ  of  entry,  and  it  will  be  as  if  there  had  been  no 
record  of  outlawry,  (p) 

Before  removal  of  goods  under  a  sequestration  outof  the  Co«K 
of  Chancery,  the  landlord  is  entitled  to  one  year's  rent  by  flm 
equity  of  the  stat.  8  Ann.  c.  14. :  for  his  legal  remedy  of  distrsis 
eannot  be  enforced  against  sequestrators  any  moco  than  against 
tvoeivors.  {q  ) 

A  landlord  may  distrain  even  after  assignment  or  sale  fay 
the  aisignees  of  a  bankrupt  tenant,  if  the  goods  are  not  in- 
moved  :  (r)  but  if  the  goods  after  sale  have  been  removiod,  he  can 
only  come  in  pro  raid  under  the  commission.  («)  So  alao 
where  (0  a  tenant  became  bankrupt,  owing  the  landlord  twelve 
years'  rent,  and  the  landBord  proved  his  debt  under  the  coaunis- 

ip)  St  Jolui's  College  v.  Murcott,  km,  cited  Wd.   Bmdyll  v.  Ball,  1  Bro. 

7T.  &.t59.   O^elPs case,  Cro. Eliz.  Ch.  Ca.   487.     Bs parte  Deriae^.l 

870.    Eyre  v.  Woodfioe,  Cro.  Eliz.  Cook.  B.  1.  177.     BxparU  GroTe* 

878.    Hanville^f  ctee,  13  Rep.  81.  ibid. 

(9)  Dixon  V.  Smith,  I  Swanst  457.  («)  Ex  parte  Deschames,    1  Atk. 

(r)  Ex  perU  Plumnier,  1  Mk.  IDS.  109^ 

Bx  parte  Jacques,  and  ex  parte  Dil-  <f)  Jbr  jMrte  Ikere,  \AXL  les. 
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Bioh^flndp^Mittod  tte  M6%nee§l0  8»tt  thegoodsoftletoAaiittva 
third  pmrsoii  w h6  did  itoi  tBvaove  thcrtt,  but  took  poMOssion  Md 
lited  oh  tho  pMmlMi  ib  tile  bankrupt  hiui  done )  liOrd  HaMwidto^ 
after  great  considerationy  confined  the  landlord  to  his  tMnidy 
under  the  eomnritrfott* 

If  a  laiidlot^  disMlM  tot  rmt,  Mid  aAerwiirds  proves  tbo  dtbi 
under  the  comtiiissfoii,  it  skoald  seem  that^  tinee  the  late  aet  of 
the  49th  G«o»  III»  (u)  ho  may  be  considered  as  faavmg  thereby 
made  his  eleetion  to  take  the  benefit  of  the  oomuiiBioiiy  tod  to 
have  abandoned  his  remedy  by  discrees^  The  point,  however,  has 
never  been  determined,  and  does  not  eome  within  dia  predsi 
words  of  the  act. 

If  the  landlord  neglect  to  distrain,  he  is  not  entitled  to  a  year's 
tent  in  preference  to  the  other  ereditoia  by  the  equity  of  the  sthl, 
8  Ann. ;  and  indeed  his  remedy  by  distress  seems  to  have  been 
ihvoured  in  eases  of  bankruptcy,  because  no  provision  is  made 
by  that  statute  in  ease  of  bankruptcy.  Where,  (x)  however,  he 
was  entitled  to  distrain  for  half  a  year's  rent,  and  he  became  the 
purchaser  of  tlie  |;oods  flrom  the  assignees,  it  was  held  that  he 
Inight  retain  half  a  year's  rent  out  of  the  put^chase  tnoney.  If  the 
tenant  being  threatened  with  a  distress,  pay  rent  which  Is  duo, 
the  payment  is  protected,  and  the  assignees  cannot  reoever  it  in 
an  action*  (^) 

When  (X)  the  solicitors  of  the  assignees  of  a  bankrupt,  whose 
goods  were  distrained,  gave  the  fi>llowing  written  undertaking': 
^  We,  as  solidtors  to  the  assignees,  undertake  to  pay  to  the  land- 
lord his  rent,  piroyided  it  do  Hot  eiceed  the  value  of  the  efleeis 
distt^ined  t"  the  expression  ^<  we  as  solicitors"  having  been  con- 
sidered  suiEcient  to  bind  those  peiwnidly  who  eigned,  the  scdiei- 
tors  were  held  personally  liable.  <a) 

It  has  been  stated  {h)  that  the  mortgegos  of  a  bankrupt^  estate 
having  paid  the  arrears  of  i«nt  due  to  the  landlord,  shall  not  be 
prefernsd  to  the  other  creditors  under  the  «commission,  unless  be 
applies  to  the  Court  for  an  order  to  stand  in  the  landlord'a 


<a4  C.  Iti.e.  14^    Ose  S Bf. aad S.  Oi)  BamU-o.  Joaes» $9.^  A.47. 

•0.  <a)  See  AM^cloa  e^  ttahi,  6  CsiL 

(x)  Taylor  v.  Uudkicf^  S  T.  R.  SOS.  148. 

(jr)  Stetcnsoa  t^.  Weed,  6  B^  <fr)  Amnu  1  AUl  ICi. 

N.  P.  C.  SOQ.  « 
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place :  but  i(  does  not  afXpear  how  snch  an  order  could  be  made ; 
because  the  mortgagee  can  be  in  no  better  situation  than  the 
landlord^  and  the  landlord  himself  has  no  lien  on  the  goods  with- 
out actual  distress,  (c) 

If  an  insolvent  tenant  conveys  all  his  estate  to  a  trustee  for  the 
benefit  of  bis  criBditors,  this  will  not  avoid  the  landlord's  right  to 
distrain,  for  this  is  a  weaker  case  than  that  of  a  bankrupt: 
where,  (d)  therefore,  the  creditors,  after  such  an  assignment,  em- 
ployed a  broker  to  sell  the  goods,  who  accordingly  advertised 
them  for  sale,  and  the  landlord  coming  on  the  premises  to  dis- 
train, the  broker  promised  to  pay  the  arrears  on  his  desisting  firom 
the  distress,  the  broker  was  held  to  have  acted  as  bailiff  to  the 
landlord,  and  bound  therefore  to  satisfy  his  debt  first:  neither 
was  this  a  parol  promise  to  pay  the  debt  of  another,  withiti  the 
statute  of  firauds;  because,  previous  to  the  promise,  the  landlord 
had  a  lesal  pledge,  and  a  prior  lien  to  the  creditors.  So  upon 
the  same  principle,  if  a  trader,  after  an  act  of  bankruptcy,  pay 
money  tq  a  landlord,  who  was  about  to  distrain,  this  cannot  be 
recovered  by  the  assignees ;  for  the  landlord  has  a  legal  lien  in- 
dependent of  the  bankruptcy;  and  it  would  be  a  fraud  on  his  legal 
right  to  suppose  that  by  accepting  the  rent  instead  of  distraining 
he  was  in  a  worse  situation,  (e) 

If  several  rents  have  accrued  due,  the  landlord  may  distrain  se- 
veral times  for  such  rents.  But  regularly  at  the  common  law, 
where  there  is  an  entire  duty,  or  one  rent  only  due,  the  land- 
lord should  distrain  for  the  whole  at  one  time :  he  is  not,  how- 
ever, precluded  from  coming  a  second  time,^if  he  has  not  taken 
sufficient  at  first.  (/)  But  if  he  distrains  a  second  time  for  the 
same  duty,  it  is  incumbent  on  him  to  shew  that  at  the  time  of 
making  the  first  distress  there  was  not  sufficient  on  the  premises, 
or  that  he  had  mistaken  the  value,  (g)  Too  much  strictness  on 
this  head,  indeed,  seems  to  he  contrary  to  good  policy,  since  it  is 
for  the  advantage  of  the  tenant  that  the  landlord  should  not  seize 
goods  of  any  great  value. 

(e)  1  Cook.  B.  L.  180.  (f)  See  sUL  17  Cba.  II.  c.  7.  s.  4. 

{d)  Williams   v.   Lepar,    3    Burr,  extended  to  Wales  and  the  Counties 

1886.    Meuz,  q.  t.  V.  Howell,  4  East.  Palatine,  by  stat   10  Cha.  II.  c  5. 

1.  Irish  Stat.  7  W.  III.  c.  8S.  s.  S. 

(tf)   SteTenson   v.   Wood,  5   Esp.  .   (g)  Moor.  7.  pi.  86.    Wallis  v.  Sa- 

N.  F.C.  800.  Yilie,  8  Lutw.  1538. 
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Distresses,  also,  ought  not  to  be  excessive,  bat  iii  proportion  to 
the  rent  distrained  for.  (A)  Tliusy  if  two  or  three  oxen  be  taken 
for  tvrelre  pence,  it  is  unreasonable*  So  if  the  landlord  distrain  a 
horse  or  an  ox  for  a  small  sum,  when  he  might  have  taken  a 
sheep  or  a  swine,  the  distress  is  excessive :  but  if  there  be  no 
other  distress  on  the  land,  there  the  taking  of  an  entire  thing, 
though  of  never .  so  great  value,  is  not  unreasonable,  (t)  Dis«. 
tress,  however,  for  fealty,  if  is  said,  cannot  be  excessive,  be- 
cause it  is  a  feudal  obligation  of  paramount  necessity,  and  conse« 
quently  not  to  be  estimated  by  any  limited  value,  (k) 

The  common  law  allowed  the  party  distraining  to  take  more 
than  the  value  of  the  rent,  in  order  that  the  tenant  might  be 
induced  more  readily  to  redeem  the  goods  by  payment  of  rent* 
Neither  was  there  any  remedy  at  common  law  by  action  of  tres- 
pass or  otherwise  for  taking  an  excessive  distress ;  because  dis- 
tress being  originally  a  privilege  given  by  law,  the  excess  was 
considered  a  continuation,  though  unreasonably  so,  of  a  lawful 
act.  (/)    The  stat.  of  Marlebridge,  (m)  however,  at  the  same  .jtime 
that  it  directed  that  the  distress  should  be  reasonable,  provided 
that  persons  taking  unreasonable  distresses  should  be  severely 
amerced.    The  remedy,  accordingly,  which  has  been  adopted  for 
taking  excessive  distress*,  is  by  a  special  action  on  the  case  founded 
on  the  statute  of  Marlebridge.    One  case,  (it)  indeed,  has  oc* 
curred  where  trespass  was  held  to  lie ;  and  that  was  where  six 
ounces  of  gold  and  one  hundred  ounces  of  silver  were  taken  for 
the  sum  of  six  shillings  and  eight  pence;  and  the  plaintiff  had 
judgment,  because  in  that  case  the  excess  appeared  on  the  plead- 
ings.   It  was  a  distress  of  gold  and  silver,  which  are  of  a  known 
value,  and  even  a  measure  of  the  value  of  other  things :  but  it 
was  there  held  that  in  all  other  cases  of  goods,  and  other  things 
of  arbitrary  and  uncertain  value,  the  remedy  must  be  by  action  on 
the  case.    Expref^  malice  is  not  necessary  to  su|:fport  the  action; 
neither  is  it  for  every  trifling  excess  that  the  action  can  be 
•brought:  but  the  distress  must  be  excessive  to  some  dispropor- 
tionate extent,  (o) 

(h)  Stat  Marlebridge,  &2  Hen.  HI.  Crowtber  v.  Ramsbotlom,  7  T.  R.S64. 

c  4.    9  lost  106.  /jn^  Suftm*                                    • 

•  (0  1  Roll.  Abr.  674.    8  Inst  107.  («)  jioir  v.  Huodsy,  8S  Geo.  II. 

(*)  *  »«P-  8-  ««•  B.  R.  cited  I.  Burr.  590. 

(0  Lynne  r.  Moody,  S  Str.  861.  (p)  Field©.  Mitchell,  6 Eqp.H. P. C. 

Hutchinf  V.  Chambers,  1.  Burr.  590/  71, 


« 

AMKHigb  it  is  a  geotral  rub  that  tba  Idag  ajhall  not  be  htaid 
bjr  atatolts  wUch  do  do!  mme  btm,  this  rule  bat  MTOtal  #seep-> 
tfotts ;  aind  amongst  the  roet  tbe  ataliile  of  MariebrMft,  vbicb 
Uiids  the  Uag,  tfuMigh  aot  aamed,  baoaase  ii  was  made  iaanp* 
ppasi  a  wfODg.  (  f) 

Hiaee-  the  distrefs  ja  een8U0rati0n  of  la«ir  is  Bierel]r  a  paia  la 
oempel  the  f&jfmemt  of  rsot,  the  aiere  seiebg  the  dUstress  hjr  the 
famdlerd  does  not  dter  the  (wopertjr.  AlthoMgby  tbeBefiare^  4ho 
hmdlorl  asay  delaia  (he  distreoB,  yet  .he  most  dffpmi  the  f  so- 
perty  in  the  eostody  ef  the  law.  He  auusC  no^mte  the  .djiteei^ 
either  on  the  |aod  or  elsesrhere,  in  sooae  proper  ij^ace  for  |he 
pfeserralioB  of  the  property  seised.  TIm  place  tvhsce  the  ^oods 
are  deposited  is  oidled  a  paaad,  and  4he  aet  of  depoaifiBg  Che 
distress  impoanding.  Ponnds  are  aitber  ia  the  open  air,  or  in 
some  'plaoe  sh^loDsd  frosn  the  fveartier}  ooGording  to  ibe  aatare  of 
Ae  distress  taken  t  beooe  pounds  are  pounds  overt  or  poaads 
eo«ai<. 

CattAe,and  such  thtngs  as  oan  receive  ao  iajury  finm  the  weather^ 
BMVf  be  impouDdedout  .of  doors  iaa  pound  onrert.  Indeed^  with 
sespeet  to  cattle,  it  ia  essential  that  they  shodLd  be  impoended 
in  sone  plaoe  whieb  is  perfectly  accessible  to  the  owner,  withoni 
eibligiog  him  to  commit  a  trespass ;  for  tb^  owner  most  feed  them, 
Aough  impottoded*  If  the  landlord  impound  oattle  m  a  pound 
eovert,  they  sMist  be  saataimd  at  his  expense;  itad  he  is  acooant'* 
aUe  fer  tbem  if  Aey  die^for  want  of  food,  or  firom  any  other  ^eaases 
but  if  they  >die  without  ibfanjt  /of  the  diBtqunor  in  a  pound  orert, 
the  iees  'is  the  <ow«er's,  and  the  landlord  may  drntiaia  again,  (f ) 
Famiture  and  other  goods,  arhsch  are  likely  to  be  injured  1^ 
exposare,  must  be  impouaded  ia  a  pound  ooverL 

These  are  the4>Dly  distinetiotis  relatira  rto  ^pounds  of  any  im^ 
portance,  A  ^ponnd  overt  need  not  be  ike  caaiiaaa  poaad  ;  &r 
oooMBon  poaads  are  /only  bj  custom,  tenure,  or  agreement, 
among  the  iDbabitaats  lof  a  will  4>r  aianor,  and  aot  by  oomaioa 
iaw :  if,  however,  Ae  distrainor  mrices  use  of  the  commcva  pou^ 
it  is  bis  pound ;  and  be  is  answerable,  if  it  4s  not  icapable  .of 
holding  the  distress,  or  the  cattle  receive  any  injury  from  the  bad 
atate  in  which  'it  amy  be,  eiaee  be  might  have  had  a  saib  poand 
elsewhere.    The  distress  may  now  in  all  cases  be  impounded  on 

(4i>«  a|mlL  us.  .Stud,  c  iST.  4lttn. » If  od«  m* 

(q)  Dy,  SSO.  b.  Hob.  61.  DotU  pfifi 
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Aft  pranrites  by  Tirtne  of  the  stat.  11  Geo.  IL  o.  19.  ••  10. ;  (r) 
ead^eltfaoegh  no  lock  be  put  on  tiM  pend,  it  wili  be  a  avSeient 
impoiindk^  under  this  stutvle.  (s ) 

Stiietly  speaking,  erery  roooi  in  a  home  nay  be  stripped^and  all 
the  fimitore  impounded  in  one  room  t  but  in  feaeral  it  is  tuS' 
dent  if  the  landlord  seiae  some  of  tbe  goods  in  the  name  of  all. 
And  if  the  furniture  be  kept  in  the  sane  state  in  whieh  the  dis* 
traiaor  finds  them,  it  wfll  be  a  question  for  the  jury  whether  Ai| 
was  not  done  with  the  concurrenoe  of  Uie  tenant ;  and,  if  so,  the 
hndlord  will  not  be. precluded  from  tbe  benefit  of  the  dts^ 
trass.  <0 

By  ihe  stat  1  and  S  Ph.  and  M.  c.  12.  <« )  it  is  enaoted  that  ao 
distress  shall  be  driven  out  of  the  rape,  hundved,  wapentake,  or 
kith,  where  such  distress  shall  to  taken,  except  to  a  pound  efSMt 
in  the  same  county,  not  exceeding  three  miUw*  distance  from  ihe 
place  where  tbe  distress  was  tidcen.  (t^) 

This  statute  does  not  restrain  a  party,  if  he  take  a  distress  iu 
one  county,  from  dri?ing  it  six  or  more  miles  out  of  tibat  county 
into  another,  if  it  do  not  exceed  three  miles  fiwm  the  hundred 
where  it  was  taken,  because  a  hundred  may  be  in  two  cons* 
ties,  (x)  So  also,  where  lands  in  two  different  counties  are  de« 
mised  at  one  entire  rent,  tbe  landlord  nray  distrain  in  either 
eottoty,  and  cfaace  the  distress  into  the  others  for  this  is  but  the 
coaiinuance  of  the  same  taking.  This  howerer  cannot  be  done, 
if  the  counties  are  not  contiguous. 

The  atat.  1  and  8  Ph.  and  M«  c.  12.  forther  incloses  a  penalty 
<^  5/.  against  every  person  oflfendittg  against  its  provisions,  by  im« 
pounding  tfae  distress  in  several  places :  but  it  has  been  held  that 
this  relates  to  several  offences,  and  not  to  several  persons  coa- 
eeraed  in  the  same  offence,  (y) 

Tender  of  the  rent  upon  the  land  befinre  or  at  the  time  of  the 
distress  makes,  as  we  have  observed,  the  original  taking  tor- 
tious, (s)    Tender  after  Ae   distress  and   before   impounding 

(r)Ire1and,8t.  16Geo.lL  C.8.  (tO  See  Oimbert  v.  Pahdi,  8  8tr. 

(f)  Firth  V.  PurTis,  5  T.  R.  438.  1878. 

]>od  e.  Monger,  Cas.  temp.  Holt,  416.  (jr)  Waller  v.  Umnbal,  1  Ld.  Rsym. 

(l)'WMhbora  V.  Black,  Mich.  Bit-  SS. 

itBgs  %efore  Lord  Mansfield,  in4.  (jr)  Partridge  v.  Naylor,    Moor, 

fidller^  MS.  45S. 

(fi)hi*  slat.  10  €h  I.  sesB.  f.  «.  (s)€nrwley  v.  Kingswell,1Iatl.  IS. 

85.  Cro.  Blic.  815. 
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makes  the  detention^  and  n6t  the  taking,  wrongful/  Tender-after 
the  impounding  comes  too  late,  since  the  distress  is  then  in  the 
custody  of  the  law  which  must  determine  the  right,  (a)  Upon 
the  same  principle,  where  distress  is  taken  without  cause,  the 
owner  may  rescue  before  impounding,  but  not  after :  fi>r  when 
the  distress  is  impounded,  it  is  in  the  custody  of  the  law. 

If  a  hindlord,  after  having  seized  the  goods  in  a  house,  quits 
poJBsession  of  ^them  without  impounding  them,  a  retaking  will  not 
be  a  rescous.  (6)  If  the  distress  is  rescued  before  impounding^ 
the  proper  remedy  of  the  landlord  is  by  writ  of  rescous :  but  i( 
the  owner  break  the  pound,  the    remedy  at  common  law  was 

m 

by  a  Writ  de  parco  Jracto.  (^c)  The  distrainor  may  also  retake 
the  cattle  if  the  owner  let  them  out,  or  if  they  escape  by  any 
other  means :  (d)  but  there  is  no  pound  breach,  unless  the  cattle 
cofme  out  of  the  pound,  (e) 

By  the  stat.  S  W.  and  M.  sess.  L  c.  5.  s.  4.  (f)  upon  any 
pound  breach  or  rescous  of  goods  or  chattels  distrained  for  rent, 
the  persons  grieved  thereby  are  entitled  to  a  special  action  on  the 
case,  and  shall  recover  treble  costs  and  damages.  On  the  other 
hand,  by  the  fifth  section  of  the  same  statute,  in  case  any  such 
distress  and  sale  as  directed  by  that  statute  shall  be  made  by 
colour  of  the  act  for  rent  pretended  to  be  in  arrear  when  none  is 
due,  the  owner  of  the  goods  distrained  and  sold,  his  executor  and 
administrators,  may  by  action  of  trespass  or  on  the  case  recover 
double  the  value  of  the  goods  distrained  with  full  costs  of  suit. 

In  cases  of  pound  breach  it  has  been  determined  that  in  an 
action  brought  on  this  statute  the  costs  are  treble  as  well  as  the 
damages :  for  damages  were  given  by  the  common  law,  and  the 
statute  only  increases  them.  And  since  the  statute  of  Gloucester 
gives  costs  wherever  damages  are  recovered,  the  word  costs  in 
the  Stat.  2  W.  and  M.  would  be  superfluous,  unless  treble  costs 
were  intended,  (g) 

It  is  no  answer  to  an  action  under  this  statute  for  a  pound 
breach  that  the  rent  and  demand  of  the  distrainor  were  tendered 
after  impounding.  (A)    It  was  contended  that  although  it  was 

(a)  Firth  v.  Purvis,  5  T.  R.  432.  (e)  Wincb.  8. 

The  Six  carpenters*  case,8  Rep.  1 47 .  a.  (/ )  Irish  stat  7  Won.  III.  c.  22.  s.  6. 

{b)  Dod  V,  Monger,  6  Mod.  215.  (g)  Lawson  v.   Story,  Skion.  >555. 

(c)  F.  N.B.  228.  280.  Pilford's case,  lORep.  115.  Bdttertoa 

(d)  Co.  Litt.  45.     See  Always  v.  v,  Farber,  1  Brod.  and  Bingb.  517. 
Broom,  1  Ld.  Rajm.  83.  (h)  Firth  v.  FurTis,  5  T.  R.  432. 
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clear  that  a  mere  tender  of  rent  was  lo^uflicieDty  yet  the  diflicaUy 
was  obviated  by  tendering  the  demand  of  the  plaintiff  as  well  as 
his  rent.  On  the  part  of  the  defendant  it  was  proved  that  about 
an  hour  after  the  distress  was  made,  while  the  plaintiff  was  yet  on 
the  premises,  which  were  a  public  house,  one  of  the  defendants 
said  to  him,  ^^  Come  to  the  bar  with  me,  and  I  will  pay  you  your 
rent  and  your  demand ;"  and  at  the  same  time  he  pulled  a  purse  out 
of  his  pocket  which  he  held  in  his  band.  To  which  the  plaintiff 
answered,  ^^  No,  I  will  not  have  the  money ;  I  will  have  the 
casks  I  have  seised."  Subsequent  offers  were  made  which  the 
plaintiff  refused,  insisting  on  his  treble  damages.  The  court 
were  inclined  to  think  that  the  tender  was  not  a  good  tender : 
but,  at  any  rate,  the  tender  after  impounding  the  distress  was 
Insufficient. 

In  an  action  on  the  case  for  a  rescue  under  this  statute  it  has 
been  held  that  the  plaintiff  does  not  bring  himself  within  the 
statute,  unless  he  shei^  in  his  declaration  that  the  distress  was 
appraised,  (k) 

In  an  action  of  trespass  under  the  same  statute  the  defendant 
could  not  formerly  have  proved  under  the  general  issue,  that  he 
entered  to  take  a  distress  for  a  rent  charge :  but  this  evidence  is  now 
admissible  by  the  stat.  11  Geo.  II.  c.  19.  s.  Sl.,(/)  which  enacts 
that  in  all  actions  of  trespass  or  upon  the  case  brought  against  any 
person  entitled  to  rents  or  services  of  any  kind,  or  his  or  her 
bailiff,  relating  to  any  entry  by  virtue  of  this  ^ct,  or  otherwise 
upon  the  premises  chargeable  with  such  rents  or  services,  or 
relating  to  any  distress  or  seizure,  sale  or  disposal  of  any  goods  or 
chattels  thereupon,  it  shall  be  lawful  for  the  defendant  in  such 
action  to  plead  the  general  issue,  and  give  the  special  matter  in 
evidence. 

If  the  action  be  brought  against  a  pound«keeper,  he  may  prove 
that  the  goods  were  put  into  his  custody  as  pound-keeper,  and 
that  as  such  he  detained  them :  for  a  pound^keeper  is  obliged  to 
take  and  keep  whatever  is  brought  to  him.  He  receives  no  written 
authority,  no  warrant,  as  a  gaoler  does  on  the  delivery  of  a 
prisoner  into  his  custody,  who  must  thereffore  state  the  war- 
rant in  his  justification,  but  he  is  bound  to  impound  the  cattle 
at  the  peril  of  the  person  who  brings  them,  (m) 

(k)  1  U,  JUjm.  348.  (m)  Bsdk'm  «.  Chancellery   Cowp. 

(/;  Irish  sUt  15  Geo.  11.  e.  S.  s.  10.       476.  1  Pbill.  £v.  ISO. 

2s 
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not  deliver  ihetnj  then  the  sheriff  for  default  of  those  bailiffii  shall 
cause  them  to  be  delivered/' 

By  virtue  of  this  act  the  sheriff  may  hold  plea  of  replevia  by 
plaint  in  the  county  court  without  writ,  however  large  the  value 
of  the  distress  may  be,  (d)  He  may  likewise  out  of  court  upon 
plaint  so  made  to  hioi  command  his  bailiff  either  by  parol  or  by 
precept  in  writing  to  replevy  them,  without  waiting  for  the  nent 
county  court :  but  in  that  case  he  must  enter  the  plaint  at  the  next 
county  court,  that  it  may  appear  on  the  rolls  of  the  court,  (e) 
By  the  sUt.  1  and  2  Ph.  and  M.  c.  12.  s.  4.,  (/)  the  sheriff  ha^  the 
power  of  appointing  four  deputies,  dwelling  not  above  twelve 
miles  from  one  another,  who  .may  make  replevies  in  the  same 
way  as  the  sheriffs  themselves  may  and  ought  to  do,  and  the 
sheriff  is  liable  to  a  penalty  for  not  doing  so. 
•  The  hustings  court  of  the  city  of  London  being  the  county 
court  of  the  county  of  the  city  of  Liondon,  the  sheriffs  of  London 
may  grant  replevins  by  plaint  out  of  it;  and  the  proper  officer  to 
execute  process  is  the  serjeant  at  mace,  (g)  But  the  steward  of 
a  hundred  court,  although  such  courts  were  originally  derived  out 
of  the  sheriff^s  tourn,  has  no  power  to  grant  replevins  by  plaint 
either  in  or  out  of  coiirt,^  since  the  sheriff  derives  his  power  of 
doing  so  from  the  statute  of  Marlebridge,  and  not  from  the 
common  law.  (A)  This  however  concludes  nothing  as  to  such 
inferior  courts  as  owe  their  jurisdiction  to  particular  charters  or 
to  prescription,  which  presupposes  such  charters,  where  the  extent 
of  the  jurisdiction  and  the  course  of  proceeding  may  depend 
entirely  on  the  terms  in  which  the  franchise  was  originally 
granted.  That  other  inferior  courts  may  have  a  prescriptive 
right  to  hold  plea  of  replevin  by  plaint,  though  hundred  courts 
cannot,  seems  to  be  admitted  on  all  hands,  (t) 

Replevin  must  be  brought  against  the  person  distraining,  who 
according  to  his  character  of  landlord  or  bailiff  is  denominated 
the  avowant  or  person  making  conusance,  a  distinction  arising 

(d)  8  lost  139.  Lord  Raym.  218.  Salk.  580.  Skiniu 

(e)IM.  674.  Carth.  988.                  4 

'  (J)  Irish  SUt.   10  Ch.  I.   sess.  2.  (<>  See  Carth.  SS8.  F.  N.  B.  70.  B. 

c.  86.  s.  3.  Irish  SUt  3  Geo.  HI.  c.  9.  Tear-book,  89  Edw.  III.  31.  18  Hco. 

8-  4.  YIII.  18.  and  see  Wilson  n.  Hobday,  4. 

(g)  Anon.  18  Mo^.  380.  M;  and  S.  180. 

WHallet  V.  Bjrrt,  6  Mod.  848.  1 
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only  from  the  form  of  the  plea  in  bar  in  replevin,  which  is  called 
an  avowry  or  conusance  according  to  circumstances,  (s) 

The  action  must  be  brought  by  the  owner  of  the  goods ;  but 
the  sheriff  may  justify  the  grant  of  a  replevin  without  shewing 
the  property  to  be  in  the  party  replevying.  (0  If  the  plaintiff 
has  at  the  time  of  the  caption  a  general  or  special  property,  as 
bailee  of  the  goods  distrained,  it  is  sufficient  to  support  replevin. 
So  also,  although  there  may  have  been  no  property  at  the  time  of 
the  caption,  yet  the  present  property,  or  a  right  to  the  immediate 
possession  at  the  time  of  the  replevin,  is  sufficient :  the  executors, 
therefore,  of  the  person  distrained  are  entitled  to  this  action  for 
goods  taken  in  the  lifetime  of  their  testator,  for  the  property  passes 
to  them,  (u)  So  if  the  goods  of  a  feme  sole  are  taken,  and  she 
marries,  the  replevin  should  be  in  the  name  of  her  husband  alone', 
because  the  goods  are  a  gift  to  the  husband  by  the  marriage.  (:r) 
If  beasts  are  taken  in  one  county,  and  carried  into  another,  the 
plaintiff  may  have  his  replevin  in  either ;  because  it  is  a  caption 
in  every  county  where  they  are  taken  by  the  defendants. 

A  replevin  does  not  lie  against  the  king,  nor  where  the  king  is 
a  party,  nor  where  the  taking  is  in  right  of  the  king.  If,  there- 
fore, such  a  writ  should  be  issued,  the  sheriff  should  forbear  to 
execute  it  after  notice  that  the  king  is  a  party  :  because  all  the 
king*8  debts  are  of  record,  and  consequently  the  cattle  must  have 
been  seized  for  the  king's  debt  by  leoari  facias^  which  is  a  writ  of 
execution.  (^) 

Whether  the  replevin  be  by  writ  or  by  plaint,  the  sheriff  or 
other  officer,  before  he  grants  the  replevin,  ought  to  take  from  the 
plaintiff  proper  securities  to  prosecute  the  suit,  and  to  return  the 
distress  iT  a  return  should  be  adjudged  against  him.  To  prevent 
vexatious  replevins  in  the  case  of  a  distress  for  rent,  by  the  stat. 
11  Geo.  II.  c.  19.  s.  S3.,  (s)  all  sheriffs  and  other  officers,  having 
authority  to  grant  replevins,  ought  in  every  replevin  of  a  distress 
for  rent  to  take  in  their  own  names  from  the  plaintiff  and  two 
responsible  persons,  as  sureties^  a  bond  in  double  the  value  of  the 
^oods  distrained,  (such  value  to  be  ascertained  by  the  oath  of  one 

(f)  Wheedon  v.  Sugg,  Cro.  Jac  879.  (jr)  F.  N.  B.  60.  J.     Ooctr.  Plac. 

(I)  Milk  V.  Davies,  Com.  Rep.  590.  S15. 

(a)  Bro.   RapL  54.     Aroodell  v.  (jr)  6ill».  Repl.  169. 

TreviU,  1  Std^  81.    l  Keb.  979. 319.  (s)  Stat  80  Qeo.  IIL  c.  38.  Ir. 
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or  more  credible  witnesses  not  interested  in  the  goods  or  distress, 
which  oath  the  person  granting  such  distress  is  thereby  autho«- 
rizpd  and  required  to  administer,)  and  conditioned  for  prosecut- 
ing the  suit  with  eflect  and  without  delay,  and  for  duly  returning 
the  goods  and  chattels  distrained,  if  a  return  should  be  awarded ; 
and  thiB  bond  must  be  taken  before  the  deliverance  of  any  dis* 
tress.  In  former  times  the  sheriff  could  only  take  pledges  to 
prosecute,  as  in  other  actions,  which  pledges  were  only  to  answer 
the  amercements  to  the  king  for  fidse  claim.  And  these  soon  be» 
came  merely  formal ;  so  that,  although  the  person  distraining  had 
judgment  for  a  return,  be  frequently  derived  no  benefit  from  his 
suit,  because  the  tenant  pending  the  suit  bad  sold  the  goods 
replevied,  and  became  insolvent.  To  remedy  this  inconvenience 
the  statute  Westm.  11.  (a)  required- the  sheriff,  before  he  exe- 
cuted the  writ  of  replevin,  to  take  from  the  plaintiff  not  only 
pledges  to  prosecute,  but  also  to  make  a  return  if  a  return 
should  be  adjudged.  And  the  statute  further  ordained  that  if  the 
sheriff  should  take  pledges  in  any  other  manner,  he  should  lie 
answerable  for  the  price  of  the  goods,  and  the  person  distraining 
should  recover  by  writ  from  the  sheriff  as  many  cattle  as  goods. 
These  two  statutes  are  considered  to  be  in  pari  materia :  for  the 
pledges  required  by  the  stat.  of  Westm.  the  second,  and  the 
sureties  by  the  stat  11  Oeo.  II.  c.  19.,  are  in  effect  the  same. 
'The  stat.  11  Geo.  II.  c.  19.  only  enlaiges  the  security  to  a  given 
extent.  In  Ireland  the  stat.  8  Geo.  I.  c.  6.  s.  5.  and  6.,  gave 
all  judges  of  inferior  courts,  having  the  power  to  grant  reple- 
vins, a  power  also  to  take  a  bond  with  sufiicient  sureties,  and 
of  assigning  it  to  the  avowant,  so  as  to  sue  upon  it  in  his  own 

name. 

It  is  sufficient  for  the  sheriff,  on  taking  sureties  in  the  bend 
that  they  be  apparently  responsible,  for  he  is  not  bound  to  war- 
rant their  sufficiency  ;  (b)  neither  is  it  requisite  that  such  a  bond 
should  be  taken  virtute  officii  as  in  the  case  of  bail  bonds,  under 
stat.  S3  Hen.  VI.  c.  10.,  which  makes  bail  bonds  otherwise  taken 
void,  (e)  If  he  neglect  to  take  two  sureties,  the  bond  is  pot  void 
in  ioiOy  but  the  single  surely  is  liable  to  a  moiety,  {d) 


(a)  St  IS  Sdw.  I.  c  8.  Bull.  K.  P.  MS* 

(h)  Hindsl  V.  Bbdei,  I  Ifsnh.  97.         (c)  Morgsa  v.  Orifitb*  7  Mefl.  S80. 
6  Taant.  S8S.    Saaajlers  v.  Darlini^,        (i^  AaBleav..Howard/7  TsuakM, 
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Farm  of  replevin  band. 

Know  all  men  by  these  presents  that  we  A.  B.  of  &c. 
W*  G.  of  &e.,  and  P.  S.  of  &c.  are  jointly  and  severally 
iiound  to  W.  P.,  Esq.  sheriff  of  the  county  of  in  the 

sum  of  £.  ^double  the  wdue  of  the  cattle  or  goods 

distrained^)  of  lawftil  money  of  Gr^t  Britain  and  Ireland, 
current  in  England,  to  be  paid  to  the  said  sheriff,  or  his 
certain  attorney,  executors,  administrators,  or  assigns :  for 
which  paymmt,  to  be  well  and  truly  made,  we  biod  our- 
selves and  each  and  every  of  us  in  the  whole,  our  and  each 
and  eveiy  of  our  heirs,  executors,  and  administrators^  firmly 
by  these  presents  sealed  with  our  seals,  dated,  &c. 

The  condition  of  ttiis  obligation  is  such  that  if  the  above 
bounden  A*  B*  do  appear  at  the  next  county  court,  to  bo 
hoiden  for  the  county  of  at  on  the 

day  of  next,  and  do  then  and  there  prosectrte  his 

suit  with  eiieet  and  withont  delay  against  C*  D.,  for  the 
.  talring  and  unjustly  detaining  of  his  cattle,  goods,  and  chat* 
tels,  to  wit  (here  set  Jbrth  the  cattle  or  goods  distrained) 
and  to  make  a  return  of  the  said  cattle,  goods,  and  chattels,  if 
a  return  thereof  shall  be  adjudged,  that  then  this  present  ob« 
ligation  shall'  be  void  and  of  none  efB^ct,  or  else  to  be  and 
remain  in  full  force  and  virtue* 
Sealed,  &c. 

Before  the  last*mentioned  statute  it  was  the  practice,  as  it  is 
still,  in  all  cases  except  that  of  rent,  to  take  a  bond  from  the 
plaintiff  himself  to  prosecute  the  suit  with  effect,  and  to  return 
the  goods,  and  to  saye  harmless  and  indemnify  the  sheriff  from 
the  delivery  of  the  beasts  and  other  chattels :  for  the  sheriff) 
being  answerable  for  the  sufficiency  of  the  pledges,  might  take  « 
what  security  he^leased,  since  it  was  his  own  peril.  Neither  was 
he  obliged  to  take  more  than  one  surety,  if  one  were  sufficient; 
for,  althoHgh  the  word  in  the  statute  Westm.  II.  is  in  the 
plural  ^  pledges ;"  yet,  if  one  is  suflBcient,  the  intention  of  the 
statute  is  answered,  and  the  defendant  suffers  no  loss,  (e) 

No  attachment  lies  against  the  sheriff  from  the  court  above 

(#)  Mttko  V.  Shore,  Fort  SSO.    Hayn  o.  Bigg,  ih.  331. 
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for  not  taking  a  replevin  bbnd,  or  granting  a  replevin ;  for  the 
bond  Is  in  pursuance  of  the  act,  and  not  of  the  order  of  the  court ; 
and  therefore,  though  no  bond  be  taken,  there  is  no  contempt  of 
court :  (/)  nor  is  it  any  abuse  of  the  process  of  the  court,  (g) 

The  sheriff  having  taken  pledges  from  the  plaintiff  in  re* 
plevin,  he  ought  forthwith  to  make  deliverance  of  the  goods 
or  cattle  distrained :  but,  if  the  distress  was  taken  within  a  liberty 
having  return  of  writs  and  impounded  there,  the  sheriff  ought 
first  to  issue  his  warrant  to  the  bailiff  of  the  liberty  to  make 
deliverance ;  and  if  the  bailiff  make  no  answer  or  io  not  obey  the 
warrant,  the  statute  of  Marlebridge  empowers  the  sheriff  to 
enter  into  the  liberty,  and  make  deliverance  himself.  In  this 
respect  the  statute  has  enlarged  his  power:  for  at  common 
law  the  sheriff  could  not  enter  such  a  liberty  without  a  writ  of 
n<m  amiiiofy  the  usual  writ  in  all  cases  where  bailiffs  of  liberties 
neglect  to  serve  process:  but  in  replevin  this  process  was 
thought  to  be  too  dilatory,  (k)  By  virtue  also  of  the  same  statute, 
if  the  distress  is  taken  out  of  the  liberty  but  impounded  in  it, 
the  sheriff. may  enter  such  liberty  without  any  previous  warrant 
to  the  bailiff,  because  the  caption  was  in  the  county :  and  there- 
fore the  right  to  make  deliverance  ought  to  be  in  the  oflker  with- 
in whose  jurisdiction  the  cause  of  complaint  first  arose  ;  and  in 
these  respects  the  law  is  the  same  whether  the  replevin  be  by 
writ  or  by  plaint. 

If  the  distress  be  drawn  into  a  house,  castle,  or  other  strong  hold 
(which  was  not  uncommon  in  ancient  times,  when  powerful  men 
^ete  in  the  habit  of  oppressing  their  weaker  neighbours,)  'the 
or  his  bailiff  alter  demand  made  for  the  delivery  of  the 
I,  may  break  open  the  house  or  castle  to  replevy  it  The 
statute  of  Westiii.  I.  expressly  givei  this  power,  although  it 
seems  to  have  been  the  common  law  before  that  time ;  tor  the 
common  law  only  privileges  a  man^s  house  for  the  protection 
of  himself,  his  family,  and  his  goods,  from  attachment  in  a  civil 
action,  at  the  suit  of  a  private  person ;  but  it  cannot  protect 
him  in  the  .detention  of  goods  and  chattels  of  others  uigustly 
taken*  (t) 


'   (/)  Twells  V.  Colville,  Willes  975.  '      (k)  F.  N.  6.  68.  9  Ir.  st  190. 

(g)  The  King  «.  Lewis,   S  T.  R.         (i)  Gilb.  Aepl.  78.    Stat  9  Edw.  I. 
•*^-  c  17. 
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No  action  of  trespasB  will  lie  against  officers  acting  under  a 
precept  for  taking  floods  by  virtue  of  a  replevin,  unless  he  who 
has  the  possession  claims  a  property  when  the  officers  come  to 
demand  diem,  and  they  take  them  notwithstanding  such  claim. 
In  replevin  they  are  expressly  commanded  what  to  take  in  specie : 
bat  in  writs  of  execution  they  are  commanded  in  general  to  levy 
the  goods  of  the  party  ;  and,  therefore,  it  is  at  their  peril  if  they 
take  another's  goods  in  execution ;  and,  consequently,  trespass 
will  lie,  although  no  property  be  claimed  at  the  time  of  the 
levy.  (A:) 

If  the  distress  has  .been  removed  by  the  distrainor,  the  sheriff, 
where  the  proceedings  are  by  plaint,  may  ex  officio  issue  a  pre- 
cept in  writing  in  the  nature  of  a  similar  writ,  where  proceedings 
were  by  writ,  called  a  capias  in  mihemam  y  which  is  a  species  of 
mesne  process  to  compel  the  deliverance  of  the  distress  by  seizing 
and  keeping  the  cattle  or  goods  of  the  distrainor  till  he  gage  deliver- 
ance. In  the  case  of  replevin  by  writ  the  capia$  in  wilhernam  was  a 
judicial  writ,  returnable  into  the  King's  Bench  or  Common  Pleas; 
and  thereby  the  sheriff  was  empowered  to  deliver  the  goods  of  the 
defendant  to  the  plaintiff  in  lieu  of  his  own  till  restitution  of  the 
distress :  but  the  sheriff's  precept  is  merely  vIconHel ;  and,  there- 
fore, the  property  cannot  be^  altered  or  delivered  to  the  suitor  by 
such  authority,  it  being  merely  a  pain  to  compel  the  execution  of 
the  judgment  of  the  county  court.  No  attachment  lies  upon  it, 
because  the  eloignment  is  a  contempt  only  of  the  process  of  the 
county  court. 

If  the  bailiff  of  a  liberty  return  an  eloignment,  the  sheriff  must 
hold  an  inquest  of  office ;  and  if  the  jury  find  an  eloignment, 
the  sheriff  may  then  issue  his  precept  to  the  bailiff:  and,  if  the 
bailiff  refuse  to  execute  it,  the  party  may  have  a  special  cupjat 
in  mihemam  directed  to  the  sheriff  to  do  withernam  and  exe- 
cution of  the  first  judgment :  but  this  writ  is  also  only  viconiiel; 
and,  therefore,  in  that  case  also  the  goods  are  merely  levied  as 
a  pain  to  compel  deliverance.  (/)  But  by  the  statute  of  Marie- 
bridge  (m)  the  sheriff  .has  the  power  of  fining  the  defendbnt,  if 
he  refuse  to  deliver  the  distress.  If  the  bailiff  return  nulla 
boruif  no  capias  lies :  but  the  only  remedy  is  by  alias  ei  pluries 
ad  infinUum. 

»    ■   •  ■ 

(k)  Hsllett  V.  Byrt,  Garth.  SSI.  (m)  S  Inst  150.    Dalt.  Sherr.  485. . 

(0  Gilb.  RepL  109. 
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There  appeprg  to  be  aDother  «irit  intlie  ease  of  plainte  la  the 
comity  court,  which  isithe  WTiide:es0euti0neJydicii  irben  the  Bheriff 
had  not  used  due  diligiaqop  to  ezMute  the  writ  <of  wUhemm^i  la 
thiJ^  writ^  tboipgh  ,wUkpnHn»  he  aalj  mesne  proeens,  the  aCirani  of 
the  county  cpurt  is  recited  ea  a  j^dgoieiU*  No  attaehntat  lies 
fior  pontempt  againft  the  defendant^  because  the  proceeding  ia  by 
plaint;  ^nor  is  the  :wril  returnable  into  any  of  the  king's  courts ; 
but  since  it  is  the.kiog's  ,writ,;an  attachment  lies i^lasirihe  sheriff 
for  disobedience^  tp  it^  (n) 

Since  the  action  of  replevin  by  writ  has  long  since  been  disused,  it 
is  not  necessary  to  detail  the.  proeeedingi^io  that  mode  of  ectioii.  (o) 
If  the  repl^yin  is  by  plaint  in  the  couatyooUrt^  either  plurty  iMiy 
remove  it  either  into. the  pourt  of  Kbg ^s  Bench  of  Common  Pleas 
by  a  writ  issuing  put-of  Chancery,  called  «  reconisri  ,/Sicf of  hque^ 
Zffm,.  which  comDnands  the  sheriff  to  record  the  proeeedings^  and 
when  recorded  Ao  return  thai  record  into  the  court  above,  (p) 
If  the  replevin  is  by  plaint  in  the  court  of  any  lord  faavieg  juris* 
diction. in  r^plevuii . the  writ  to  the  aheriff  is  an  accedoi  ad  cmiam. 
The  more  usual  accedof  ad  curiam  is  a  writ  of  &lse  judgment : 
but  this  whidi  is  a  species  of  r€CO$tdari  is  also  called  as  occedai  ad 
curioin,  because  it  commands  the  sheriff  to  go  to  the  court  of  the 
lord  with  four  men  of  Bis  county,  (ia  the  writ  called  knights,)  and 
there  record  the  proceediiigs;  whereas  the  common  recardan 
commands  him  to  record  the  prooeediogs  in  his  own  court,  (f ) 
Where  the  distress  is  taken  in  the  manor  of  W.^  in  one  county, 
and  driven  to  the  castle  of  W.  in  another,  where  the  -court  of 
the  manor  is  held,  the  acceda$  ad  curiam  may  be  directed  to  the 
sheriff  of  the  latter  county.  It  is  necessary  that  the  sheriff  should 
be  directed  to  record  the.  proceedings  before  they  are  removed, 
because,  previously  to  auch^ivcord  being  BMide  of  Ihemj  the  plaint 
ia  the  county  court  is  not  of  record,  since  the  court  itself  is  not 
a  court  of  record ;.  and  hence  in  the  writ  of  recordari  it  ia  called 
loquda. 

If  the  deffodant  remove  the  plaHit«  after  the  teste  of  the  writ  is 
inserted  some  cause  why  it  should  be-  removed,  beeauae*  the  re* 

(«)  F.  N.  B.  20  A.    Glib.  Repl.  09.     Inst  139.    . 
Beg.  Brev.  SSO.  (V)  Thompson  v.  Jordao^  8  B.  &  P. 

(0)  See  on  this  subjact  Gilb.  Repl.      137.  Woodcroft  tr.  Kynaston^  9  Hod. 

305. 
( P)  Reg.   35.    F.  N.  B.  70  B.    3 
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moval  is  in  delay  of  the  plaint :  but  no  audi  reason  applies  to  Hie 
plaintiff;  therefore,  be  may  remoYe  withont  assigning  any  dause^ 
since  fhe  removal  is  in  his  own  delay,  and  no  prejndiee  to  the 
defesflant.  If,  bowerer,  the  plaint  be  in  the  lord's  eoort,  sinee 
the  removal  ousts  the  lord  of  his  jurisdiction,  both  plaintiff  and 
defendant  on  removal  of  the  plaint  nnist  insert  a  ioause  after  the 
teste  of  the  writ.  So  if  the  plaint  be  in  a  court  of  ancient  de- 
mesne, the  plaint  cannot  be  removed  either  by  the  plaintiff  or 
defendant  without  shewing  suflBcient  cause;  because  it  wduld 
diange  the  condition  of  the  soil  to  be  impleaded  in  the  king's 
court  without  such  cause  shewn*  Such  causes  were  fortnerly 
examined  before  the  grantiag  of  the  writ :  but  this  practice 
appears  now  to  be  obsolete  and  such  writs  issue  of  course* 
The  cause  of  removal  usually  assigned  is  that  the  sheriff  or 
his  derk,  or  the  lord,  as  the  case  may  be,  is  related  to  bue  of 
the  parties,  and  the  sheriff  cannot  return  that  the  cause  is  not 
true.(r) 

The  reeordari  or  aceedoi  ad  curiam  directs  the  sheriff  to  have 
the  record  in  the  court  above  on  a  general  return  day,  and  to 
prefix  the  same  day  to  the  parties  that  they  be  thee  there  to  pro- 
ceed in  the  action.  The  writ  likewise  commands  the  sheriff  to 
return  the  reeordari  under  the  seal  of  the  sheriff^  and  the  sealft  of 
four  suitors  of  the  court  in  which  the  plaint  is  entered,  whashaU 
have  been  present  when  the  plaint  was  rreorded.  In  the  old  writ 
of  reeordari  the  terms  used  are  sub  rigillo  iuo  ei  sigilUs  quaiuor 
legalium  miliiumj  which,  strictly  rendered,  would  be  under  the 
seals  of  four  knights :  but,  since  the  abolition  of  military  tenures, 
there  are  no  persons  answering  the  description  of  knights  ia 
the  sheriff's  court,  except  knights  to  serve  in  parliament  for  the 
shire.  It  is  sufficient,  therefore,  if  the  record  is  returned  into  the 
court  above,  under  the  seals  of  four  suitors  of  the  county  courts 
80  in  the  aecedas  ad  curiam^  the  sheriff  is  commanded  to  go,  to  the 
lords'  court;  and,  taking  with  him  four  discreet  and  lawful  knigMs 
in  full  court,  to  record  the  plaint  i  and  by  this  writ  he  must  go  in 
person,  taking  with  him  four  men  of  his  county :  but  it  is  not 
necessary  they  should  be  knights*  (r) 

The  return  of  the  reeordari  or  aceeda$  ad  curiam  should  be 
made  and  filed  by  the  party  suing  it  out  with  the  filacer  of  the 

• 

(r)  1  Tidd*s  Pr.  417.  7th  edit.  (•)  F.  N.  B.  40  K. 
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eemt  above  io  two  terms  after  it  is  returnable;  or,  on  the  filacer's 
eartificate,  the  cursitor  nmj  is^ue  a  procedendo.  It  is  a  good  retom 
for  the  sheriff  to  say  that  after  the  receipt  of  the  writ,  and  liefore 
the  return  thereof,  no  court  was  holden ;  and  also  that  he  required 
the  lord  to  hold  his  court,  and  that  he  would  not,  so  that  he  could 
not  execute  the  same;  and  thereupon  the  justices  shall  award  a 
distringas  directed  unto  the  sheriff  to  distrain  the  lord  to  hold  his 
eeurt,  and  sue  out  o/uu,  &c.  (/) 

If  the  inferior  court  is  a  court  of  record,  the  proper  mode  of 
removing  the  pleas  is  by  ceriionm.(u)  Anciently  no'' other  court 
but  the  Court  of  Chancery  could  grant  a  certiorari  on  a  suggestion^ 
where  there  was  nothing  before  them ;  and  the  record  when 
brought  up,  if  wanted  in  another  court,  was  sent  there  by  mitti- 
mus :  >  but  it  is  now  settled  that  a  record  may  be  removed  into  the 
King's  Bench  or  Common  Pleas,  as  well  by  certiorari  out  of  that 
court,  as  by  certiorari  and  mittimus  out  of  Chancery,  (x)  The 
courts  of  King's  Bench  and  Common  Pleas  have  a  general  super- 
intendance  over  all  inferior  courts  of  record  :  it  is  a  consequence, 
therefore,  of  a  court  being  an  inferior  court  of  record,  that  it  is 
liable  to  a  certiorari  from  the  court  of  King's  Bench  or  the  court 
of  Common  Pleas. 

No  certiararij  however,  will  lie  to  the  courts  of  counties  pala- 
tine  without  a  special  ground,  such  as  that  the  case  strongly  calls 
for  a  trial  at  bar ;  because  the  jurisdiction  of  counties  palatine  is 
not  inferior  to,  but  concurrent  with,  that  of  ihe  court  of  Ejng's 
Bench  and  Common  Pleas.  (^) 

On  the  same  principle  the  courts  of  great  session  in  Wales, 
being  the  superior  jurisdiction  within  the  district,  are  not  liable  to 
^certiorari  in  civil  cases ;  and  (here  appears  to  be  no  exception  from 
the  rule,  (s)  The  case  of  royal  franchises  is  different.  The  juris- 
diction of  counties  palatine  and  of  the  courts  of  great  session  are 
considered  as  created  by  prescription,  or  created  and  confirmed  by 
act  of  parliament :  (a)  but  franchises  are  only  by  charter  from  the 
;  and  are,  therefore,  liable  to  the  control  of  the  King's  Bench. 


(I)  F.  N.  B.  18  E.  Tbes.  Brev.  77. 

(«)  Woodcroftt;.  KjnasloD,  OMod.  (jr)  Zinck  v.  Langton,  Dough  T49. 

305.  {%)  See  Lord  Colchester's  Pref.  to 

(r) .  Butcher   v.   Aldsworth,    Cro.  Chest  Cir.  Comp.  S5. 

£Iix.  SSI.    F.  N.  B.  S44.  A.  S66.  A.  (a)  Gilb.  Biec.  SOI. 
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A  ceriiorari  may,  therefore,  i§8iie  to  the  court  of  the  Isle  Jot 
Ely,  (ft)  or  to  that  of  the  cinque  ports,  or  any  other  jorisdielion 
of  a  similar  nature,  (c) 

Where  a  certiorari  issues  out  of  Chancery  it  is  an  original 
writ,  and  may  be  tested  at  ieiny  time  in  term  or  in  vacation,  and 
should  be  made  returnable  on  a  general  return  day:  but,  where 
it  issues  out  of  the  King*s  Bench,  it  is  a  judicial  writ,  and  should 
be  tested  in  term  time,  and  is  usually  made  returnable  on  a  day 
certain  in  court.  If  the  writ  be  misdirected,  or  otherwise  bad  in 
point  of  law,  the  court  will  order  it  to  be  quashed  if  before  them; 
or,  if  not  returned,  will  grant  a  supersedeas :  but  if  the  parties  to 
whom  it  is  directed  do  not  object  to  the  informality,  but  return 
the  writ,  no  such  objection  can  be  taken  by  third  persons,  (d) 

A  certiorari  lies  before  judgment  in  all  cases  in  which  the  courts 
of  King^s  Bench  or  Common  Pleas  have  jurisdiction:  but  it  lies 
not  in  general  where  the  debt  or  damages  appear  to  be  under 
forty  shillings.  Where  the  issue  is  joined  within  six  weeks  after 
the  defendant's  appearance,  the  practice  is  to  deliver  the  writ  of 
certiorari  at  any  time  before  the  jury  are  sworn :  if  it  is  delivered 
later  the  inferior  court,  if  it  have  jurisdiction,  may  proceed  with* 
out  paying  any  attention  to  it,  by  virtue  of  the  stat.  43  Eliz« 
c.  5.  If  the  issue  be  not  joined  within  six  weeks  after  the  de« 
fendantV  appearance,  no  such  writ  can  be  received  by  the  officers 
of  inferior  courts,  unless  delivered  before  issue  or  demurrer 
joined,  (c) 

On  fSL  certiorari  the  record  itself  is  returned  in  the  oonditien  in 
which  it  was  when  the  writ  came  into  court :  yet,  since  tiiere  can 
be  no  continuance  from  the  inferior  to  the  superior  court,'  the  pro- 
ceedings above  must  be  de  novo,  (e) 

On  recordari  nothing  but  the  plaint  is  removed,  though  issue  has 
been  joined  in  the  court  below,  because  the  proceedings  of  an  infe- 
rior court,  can  only  be  brought  under  the  notice  in  a  superior  court 
of  record  by  writ  of  false  judgment,  where  the  inferior  court  is  not 
of  record.  Hence  a  plaint  may  be  removed  by  recordarip  although 
the  plea  be  discontinued  in  the  court  below.  So  also  the  plaint 
is  well  removed  from  the  county  court,  though  the  recordari  bear 

(h)  Cross  V.  Smith,  I  Sslk.  US.  318.    Dwiid  o.  Philli|n,  4  T.  R.  499. 

.  (c)  Lill.  Pr.  Reg.  S59»  867.  («)  Gilb.  Exec  800. 

{d)  Woodcroft  r.  KynasloD»  8  Atk. 
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dale  Mbne'tbe  pkio4  is  ^Dtered  :  but  if  it  to  renwed  out  of -tte 
lord's  ^diirt^  it  is  said  that  if  the  aceedas  ad  curiam  bear  date 
before  entry  of  the  plaint,  it  is  bad.  (/) 

If  Ihe  plaint  is  onee  removed  out  of  the  county  court,  it  can- 
not  be  i^manded ;  for,  after  the  plaint  is  removed,  thi»  instfo* 
meat  of  reoioval  has  done  its  office,  and  the  court  will  bold  plea 
on  the  plaint,  and  not  on  the  writ  of  removal ;  therefore,  the  pkint 
is  Well  removed  by  eerUorari^  where  it  ooght  to  have  been  by  reoor- 
darL  Solf  on^  plaint  is  removed  in  place  of  another,  or  tbcire  is 
a  vanance  between  the  plaint  and  the  writ,  it  is  notwithstand- 
ing a  good  rtaloval.  (g)  In  ancient  demesne,  hbwever,  the  whole 
plea  is  on  the  cause  of  removal,  because  it  would  alter  the  condi* 
tion  of  the  soil  to  be  impleaded  in  the  king^s  court  without  suffi- 
oiept  cause :  the  plea  therefore  may  be  remanded,  and  the  plaintiff 
be  ftotisoit  on  such  a  recardari.  (A) 

If  a  rttordari  is  sent  to  a  cOiirt  of  record  to  remove  n  replevin 
there  dependjng,  they  may  proceed,  and  not  obey  the  writ :  but  if 
they  do  obey  the  writ,  they  cannot  proceed  upon  the  plaint  he- 
oause  they  have  sent  the  plaint  away  from  them ;  neither  «an 
the  court  above  hold  plea  of  it,  because  it  comes  to  them  without 
a  propeir  warrant.  But  in  that  case  the  parties  may  sue  a  writ 
to  the  Justices  of  the  superior  court  to  proceed  upon  the  record 
^  quod  coram  vobU  resideU^^^y  -  If  the  record  be  filed  in  the 
C3onrt  of  King's  Bench  upon  a  cerOorarij  it  never  can  be  re- 
manded: therefore  a  procedendo  to  the  inferior  court  mdst  be 
moved  8>r  before  the  filing  of  the  record:  After  thfe  cftu«e  has 
once  -been  remanded,  it  cannot  afterwards  be  staid  before  judg- 
ment. ()ft) 

All  these  writs  of  removal,  whether  sued  out  to  coilrts  of  i«* 
cord  or  otherwise,  suspend  the  power  of  the  judge  in.  the  iaferbr 
court  instantly ;  and,  if  the  officer  prdcdeds,  be  is  liable  to  an 
attachment,  and  the  proceedings  are  void  as  coram  nanjudice.  (I) 
Neither  can  he  refuse  to  obey  tbe  writ  under  the  pretence  of  not 


if)  GHb.  Eepl.  156.  Stat  81  Jam.  1.  jb.  S8. 
(g)  Arden  o.  Haigresvc,  Cro.  Sliz.  (0  Bro.  Cau8edeReni.pl.48.  Cross 
648.  F.  N.  B.  69.  M.  a.  Contra,  v.  Smith,  1  Salk.  148.  Zinck  v.  Lang- 
Moor.  SO.  ton,  Dougl.  749.  Ellis  v.  Johnson, 
(h)  Oilb.Ilepl.  111.  Cro.  CHr.  861.  Copping  r.  Fuifprd, 
(0  Gilb.Repl.  163.  The.  Jones,  809.  DorriikgtoB  v,' 
{k)  Fazakerley  v.  Baldo,  1  Salk.  352.  Edwin,  Skiao.  844. 
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heiDg  faU  Ua  feet^  boMuwo  io  tbst  icaie  he  hat  bis  f toper  Mlaaiy 
by  action,  (m)  So  the  delii^eiy  of  0  rteordtm  after  interlocutory 
and  befiM-e  final  jadgnent  is  e  atop  to  all  ftrther  proceedings  ii 
tbe  county  court  (n) 

Without  entering  jnto  the  pnieeedtngt  in  this  action  foHy,  it 
BMy  be  uaefol  toobieefie  that  after  removal  of  the  plaint  into  the 
court  .above  the  proceeditigs  are  de  ndvoj  and  the  plaintiff  cMial 
declare  as  in  all  other  actions.  As  between  landlord  and'  tenant 
the  usual  plea  in  bar  is  styled  an  avowry  or  conusance*  The 
avowry  or  coausanoe  adinowledges  the  distress  taken  t  but  avbida 
the  iiyustice  of  the  oaption,  and  eets  forth  a  good  cause  for  taking 
the  distress  in  order  to  have  It  returned ;  so  that  in  replevin 
both  parties  are  actors,  the  plaintiff  to  have  damages  for  the 
taking  of  his  goods,  and. the  mwwant  or  person  making  conu- 
sance to  a  return  of  the  distress  and  damages* 

The  slatuto  81  Hen.  VIIL  c.  19.,  after  inciting  that  leasee 
were  often  made  to. persons  unknown,  enables  landlords  to  avow 
without,  naming  any  person  in  certain  as  tenant.  To  an  avowry 
upon  this  statute^  nofi.  tetmii  cannot  be  ^pleaded  generally :  but  nil 
other  pleas  may  be  pleaded,  (o) 

The  statute  38  Hen.  Y IH.  c.  8.  s^  4;;  whksfa  enacts  that  nopeiw 
son  shall  make  avowry  or  conusance  for  any  rent,  ftc.  or  allege 
seisin  of  any  ancestor  above  forty  years,  &c.,  has  been  held  only 
to  relate  to  very  lord  and  very  tenant.  Where  the  avdwant  was 
obliged  to  allege  a  seisin,  by  force  of  some  ancient  slatuto  of  limit- 
ations ;  and  this  was  only  when  theseisin  was  material,  and  of  such 
force  that  it  could  not  be  avoided  in  avowry,  though  it'was  by 
encroachment ;  but,  in  case  ofta  reservation  or  grant  of  vent  by 
deed,  there  the  deed  is  the  title,  and  there  can  be  no  ineroach" 
meat,  and  the  seisin  is  not  material.  (>p) 

In  avowries  for  rent  at  the  common  law  much  nicety  was  re- 
quired, from  which  the  plaintiff  against  the  jpstice  of  the  case 
frequently  derived  great  advantage ;  -for  in  avowries  at  common 
law  the  defendant  was  obliged  to  shew  that  he  or  some 
person  from  whom  tbe  reversion  came  to  him  was  seined,  the 


(m)  Bevaa  v.    Prothesk,  2  Burr.         (•)  Faramor  v.  Chapman^  Cro.  Jac 
1152.  -It7. 

(»)  Beraa  r .  Frolhcsk,  S  Burr  •  1 1 5 1 .        (p)  Foster's  case,  8  Rep.  S5.^.  Falk- 

ner  v.  Bellingham,  Cro.  Car.  SO.  tU. 
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qimntity  of  estate  of  which  he  was  seized,  and  that  he  made  m 
lease  for  life,  or  years,  or  at  will ;  and,  lastly,  the  descent  or  grant 
of  the  reversioq  to  the  avowant,  (q)  So  if  the  tenant  for  years 
had  leased  the  estate  for  a  less  term  at  a  certain  rent,  and  dis- 
trained for  it,  it  was  incumbent  on  him  to  shew  the  commencement 
of  his  estate,  by  laying  the  fee  in  some  person  who  granted  the 
term,  and  then  deducing  it  down  to  himself,  which  was  ofkea  a 
difficult  and  impracticable  thing,  especially  in  the  case  of  a  Idng 
term  of  years  which  bad  been  assigned  to  a  great  number  of  per* 
sons.  But  now  defendants  in  repleirin,  by  the  statute  11  Geo.  II. 
c.  19,  s.82',(r)  may  make  avowry  or  conusance  for  rent  gene- 
rally,  by  stating  that  the  plaintiff  or  other  tenant  of  the  land, 
whereon  the  distress  was  made,  enjoyed  the  same  under  a  grant 
or  demise  at  a  certain  rent  during  the  time  wherein  the  rent  dis- 
trained for  accrued,  and  averring  that  such  rent  was  then  and 
still  is  due;  without  setting  forth. the  grant,  demise,  or  title,  of 
such  landlord  or  lessor :  and  if  the  plaintiff  shall  become  non- 
suit,  discontinue,  or  have  judgment,  the  defendant  shall  have 
double  costs.  It  has  been  said,  however,  that  in  some  cases  it 
may  still  be  proper  to  avow  at  common  law;  as,  for  instance, 
where  the  parties  agree  to  try  the  title  under  the  replevin,  in 
order  to  give  the  plaintiff  an  opportunity  to  traverse,  and  so  go 
to  trial  on  some  particular  point.* 

This  act  does  not  extend  to  avowries  for  a  rent*charge,  (s)  nor 
to  a  rent  under  a  canal  act  in  satisiaction  for  damages,  and 
charged  on  the  rates  ?  but  only  to  a  rent  directly  reserved  by  a 
landlord  on  his  grant  on  a  demise  of  land  theretofore  made.  (1) 

In  one  case  (ti)  it  was  contended  that  the  statute  11  Geo.  II. 
by  permitting  general  avowries  in  the  case  of  distress  for  rent  had 
precluded  the  plaintiff  from  inspecting  deeds  connected  with  and 
esfi^ential  to  his  own  case,  because  before  that  statute  the  avowant 
must  have  pleaded  such  deeds  with  a  profert  in  curia^  and  the 
plaintiff  would  have  been  entitled  to  oyer :  but  the  court  said  this 


(f)   Lib.  Plae.   864.     Clift.  Entr.  (•)  Bolpit  o.  CImrke,  1  N.  A.  5S. 

S40.     Daily  o.  SiJlj,  1  Bro.  P.  C.  (f)  Leominster  Canal  v.  Cowell,  I 

Toml.585.  B.  &P.S1S. 

(r)  Irish  8tal.85  Geo.  IL  c.  13.  s.  4.  (»}  Brown  v.  Rose,  eTaanl.  IS4« 

See  abo  the  Irish  sUt  9  Gea.  IL  c.  18.  883. 
8.  4. 
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circumstance  would  not  prevent  the  plaintiff  from  compellingf^ 
the  production  of  the  deed,  if  the  justice  of  the  case  required  it. 

The  statute  II  Geo.  II.  has  made  no  difference  in  avowries- 
where  the  demise  is  by  indenture :  for  even  at  common  li^w,  where  ^ 
the  lease  was  byindenture,  it  was  sufficient  for  the  avowant  to  state  i 
that  he  was  possessed  and  leased  to  the  plaintiff  by  deed  indented, . 
because  the  indenture  operated  by  estoppel  between  the  parties:, 
so  that  the  statute  has  only  bene6ted  landlords  where  the  demise, 
is  by  parol,  or  by  any  deed  or  writing  not  indented,  (x) 

It  is  suiBcient  in  making  conusance  to  say  generally  that  the 
defendant  is  bailiff  without  shewing  his  authority  ;  and  the  subse* 
quent  agreement  of  the  landlord  will  be  an  authority.,  (j/)  So 
where  one  of  several  co-heirs  in  gavelkind  avowed  in  his  own 
right,  and  as  bailiff  of  the  others,  it  was  held  that  he  needed  not 
to  aver  an  authority,  for  he  might  distrain  without  an  actuaL 
authority,  (a)  The  being  bailiff,  however,  is  traversable  for  what*-. 
ever  cause  the  distress  is  taken,  (z)  t 

Where  (b)  by  indenture  between  A.  ,B.,  C,  bailiffs,  D.  ,E.,  F., 
aldermen,  (with  the  assent  of  the  burgesses)  of  M.,  of  the  one 
part,  and  J.  S.  of  the  other  part,  lands  were  demised  by  the  said 
bailiflb,  aldermen,  and  burgesses  to  J.  S.  for  years,  and  the  deed 
was  executed  by  the  parties,  but  not  sealed  with  the  corporation 
seal;  J.  S.  having  paid  rent  to  the  bailiffs,  as  chief  officers  of  the 
borough,  it  was  held  that  their  servant  might  make  conusance  as 
under  a  demise  from  the  corporation,  notwithstanding  a  notice 
from  the  aldermen,  one  of  whom  was  a  party  to  the  indenture,  to 
pay  rent  to  them ;  for  the  payment  of  rent  to  the  bailiffs  admitted 
a  tenancy  from  year  to  year.  The  bailiffs  appeared  to  be  the; 
acting  officers  of  the  borough,  and. the  aldermen  were  improperly 
introduced  into  the  lease. 

In  an  avowry  (c)  under  the  stat.  32  Hen.  VIII.  c.  37.  s.  1.  the 
defendant  avowed  as  administrator,  stating  *^  that  A.  for  the  space  of 
twoyears  and  a  half  next  before  and  ending  on  the  25th  December^ 

(jr)  Gilb.  Repl.  188.  S33. 

(y)  Bro.  Trav.  3.    Lamb  v.  Mills,  4  (a)  Leigh  v,  Shepperd,  8  Brod.  & 

Mod.  376.    Trevilian  v.  PiDe,  1 1  Mod.  B.  465. 

118.  Bro.  Bailiff,  8.    Manby  v.  Longy  (b)  Wood  v.  Tate,  8  N.  R.  847. 

a  Lev.  107.  (c)  Meriton  v.  GilbeCy  8  Tauat  159. 

(z)  Treyiliaa.v.  Piae,  9upra,    Con-  Sec  ante  599. 
ira  Harrison  v.  Britton,  1  Lord  Raym. 
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1809,  sBd  i^om  tlienee  until  and  al  the  time  of  Ae  deM  of  the 
intestate,  held^  and  enjoyecf  the  preTni9eB  as  tenant  thereof  to  the 
intestate  by  vi^rtue  of  a  certain  demise^  -Sec.  (without  stating  the 
estate  of  the  tenant) :  that  the  intestate  for  and'  during  ail  the 
time  aforesaid  was  seised  in  hts  demesne- as  cf  foe  of  the  said  pre- 
ntses,  and  that  he  died  helhg  so  seized 'On,  fte.,  and  that  admi- 
nistration was  duly  granted  to  (he  defendant,  and  then  avowed 
the  taking  on  the  premises  in  which,  ftc*  the  same  being  charged 
with  the  payment  of  the  said  ren(^  and  chargeabKe  to  the  distress' 
of  the  said  intestate,  and  before  and  at  fhe*  same  time  when,  &c. 
continuing,  remaining,  and  being  in  the  possession  of  the  plaintiflT 
only,  by  and  from  the  said  A.  as  his*  ttonant  thereof,  and  justly, 
Ac.**  There  was  a  second  avowry  srmihn*  to  the  above,  stating 
Ae  yearly  rent  to  be  of  a  drfferent  value.  To  the  .first  avowry 
4fae  plaintifi^pfeaded  first  turn  tenuity  and  secondly  riem  inarriere; 
and'  there  were  two  similar  pleas  to  the  second.  It  waa  con- 
tended that  this  was  not  a  case  within  the  statute;  because  the 
rent  was  only  reserved  on  a  lease  for  years :  but  the  court  held 
the  avowries  to  be  good  in  form,  because  it  did  not  a]qpear  by 
what  species  of  holding  the  tenant  held ;  there  being  one  possible 
case  in  which  the  administratrix  might  not  avow,  and'the  pfeas  in 
bar  not  shewing  that,  the  avowries  must  be  taken  to  be  good. 
Onslow,  Sbrjeant,  made  another  objection,  namely,  that  it  did  not 
appear  that  the  tenant  distrained  on  was  seized' in  demesne.  But 
Burrough,  J.  said  that  ^^  demesne'*  in  the  statute  meant  only  occu- 
pation, (dy 

Soma  later  case,  where  (e)  in  replevin  the  defendant  made  conu-> 
sauce  as  bailiff  of  ao  executor  under  the  stat.  $i  Ren.  Till.  c^T. 
for  arrears' of  rent  incurred  in  the  lifetime  of  the  testator,  it  was 
held  that  such  an  avowry  need  not  state  the  title  of  the  testator,  or 
shew  that  iXte  executor  was  entitled  to  distrain  under  that  statute, 
and  that  at  all'  events  it  could  not  be  objected  tb  affier  verdict. 
Dallasp  C  J.  ^  This  case  must  be  governed  by  Mieriton  v.  Gil- 
bee,  (f)  from  which  the  court  see  no  reason  to  depart." 

Avpwries  may  be  made  at  several  times  for  several  rents; 
therefore,  an  avowry  for  flatter  sent  will  be  no  discbaige  of  a 
former.  (g]i 

(i)'  See  anti^  599.  ei  aeq.  (f)  St^ra. 

(«)  Msrttn  V.  Barton,  S  B:  Moor.  (jt)  Mki£rtf.SthttMtl:»  1 K^.  lis. 
608*  ttibatt.  StMrgei  riev.  49.  S.  ^. 
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If  in  avowry  (lie  lessor  avows  only  for  pvLtt  of  the  balf-year*8 
feat,  without  sb&wing  how  the  other  is  satisfied,  it  is  ill ;  became, 
where  a  certain  rent  is  dae,  it  must  be  demanded  at  once,  (g) 
But  t&e  avowant  may  abate  his  own  avowry  for  part  of  the  rent 
disMined  before  judgment ;  althongh  he  cannot  do  so  after  jddj^- 
roeAt,  because  the  jodgraeat  is  according  to  the  avowry  which  ik 
for  the  entire  rent.  (A) 

By  the  stat.  4  Ann.  c.  16.  s.  4.  (i)  the  plaintiflTin  replevin  may  pfead 
several  pleas  in  bar  to  the  avowry.  He  may  ita  one  plea  deny  ih6 
leAaaoy  or  demise,  and  in  another  that  any  part  of  the  rent  was  ill 
arrear,  including  each  to  the  country.  (£>  Riens  in  arritre  indeed 
in  replevin  admits  the  title  of  the  defendant  as  stated  in  the  decla- 
fafion :  but  since  this  statute  has  permitted  pleading  several  matters, 
such  an  admission  must  be  understood  only  of  thd  plea  of  Hens  in 
arriere  when  pleaded  alone ;  for  the  plaintiff  cannot  be  suppbsed 
<o  admit  that  which  he  at  the  same  time  denies,  if  both  pllsas 
«tand.  The  course  is,  that  if  the  jury  find  the  fik*st  issue  ibr  th^ 
l^fainlifl^  the  second  is  immaterial;  and  the  jury  may  be  dis- 
charged; or  if  any  verdict  is  entered,  it  must  be  for  the  plaiti* 
tiff  (I)  The  plaittfiff  may  likewise  plebd  noH  (tturit  add  infailcj 
togeth^l'.  (m) 

In  an  action  of  replevin  the  landlord's  title  undeir  which  fh^ 
tenant  has  gained  possession  cannot  be  disputed,  although  thi^ 
tehant  is  prepared  with  evidence  to  shew  that  the  premises  have 
been*  fraudulently  conveyed  to  tiie  landlord,  and  that  the  actual 
title  is  vested  in  another  person  :  therefore,  nif  habuH  cannot  \^ 
pleaded,  noi'  can  evidbnce  be  givetk  which' amounts  to  it  A  dis- 
claimer of  the  title  of  the  lord  by  the  tenantf  was  Considered  by 
tiie  ancient  laW  its  a  bitech  of  ftelty :  but,  ^n  modern  times,  the 
tuld  may  be  considered  as  depeAdiikg  on  aik  equitable  principle, 
flfllmely,  that  the  tenant  shall  never  use  as  an  advantage  againM 
the  landlord  what  the  act  and  confidence  of  the  landford'  haa*  ili^ 
Irustied  to  hifcn,  namefy,  the  possession  and  the  tenure' of  the  land. 
In  replevin,  debt,  covenant^  and  the  more  modern  action  for 

{§)  JoluMNi  V.  Bi9ne8».  Cas.  temfb  {fc)  Com.  Dig.  S.  K.  10»'  80.    Horn 

Holt  655.*  V.  LewiD,  1  Ld.  Raym.  641.   1  Ssuad* 

(ft)  Bicharda  vi  Goraforth,  Geob  lOS.b. 

48.    Lev.  6.    Mod.  863.    8Salk.66<k  (/)  See  CosBey  v.  Diggons,  8  B.  &  ^ 

\  lnoH.  Bayai.  856.  546.- 

(i)  Irish  sUt.  6  Ann.  c.  10.  im^  Witaoa  v.  Ames,  1-  Marih.  74.- 
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use  and  occupation,  the  question,  on  the -part  of  the  landlord  is 
demise  or  no  demise,  to  whicli  the  answer  on  the  part  of  the 
tenant  is  either  a  traverse  of  the  tenancy,  or  no  rent  in  arrealr ; 
for,  as  a  landlord  may  have  a  right  to  let  without  a  legal  title, 
so  the  denial  of  the  title  would  be  no  answer  to  his  claim  of 
rent  upon  tl^e  demise.  It  may,  indeed,  sometimes  happen  that 
the  tenant,  in  consequence  of  having  taken  his  land  from  a  land- 
lord holding  under  a  bad  title,  may  be  compelled  to  pay  his  rent 
twice  over:  but  the  mischief  at  most  is  only  temporary,  and  the  law 
gives  him  a  remedy  in  an  action  against  the  wrongful  taker,  (n) 

Under  either  of  the  pleas  before  mentioned,  namely,  the  plea 
of  non  tentiit  and  riens  in  arriere  which  last  is  in  the  nature  of  a 
general  issue  to  the  action,  (o)  the  plaintiff  may  shew  that  the 
landlord's  title  has  ceased,  although  he  retains  possession  ;(p)  or 
that  it  has  been  recovered  from  him  by  a  judgment  at  law,  and 
that  he  has  no  right  to  turn  him  out  of  possession,  or  that  the 
lessor  has  assigned  or  granted  over  the  reversion,  (q) 

In  replevin  proof  of  payment  of  rent  to  the  defendant  is  primd 
facie  evidence  that  he  is  owner  of  the  land.  Therefore,  where 
the  tenant,  coming  jnto  possession  under  an  assignment,  had 
notice  that  the  lease  was  held  under  a  particular  person,  to  whom 
the  former  tenant  bad  paid  rent,  ^the  title  could  not  be  disputed 
in  replevin,  (r)  So,  on  the  other  hand,  if  the  defendant  claims 
by  a  derivative  title,  and  has  never  received  rent,  and  there  is  no 
demise.by  indenture,  the  title  will  be  put  in  issue,  by  a  traverse 
of  the  tenancy,  and  a  general  plea  in  bar.  (s)  But  wbere  (i)  tha 
estate  belonged  to  A.,  to  whom  the  plaintiff  had  been  tenant,  and 
afterwards  he  paid  rent  to  the  defendant  who  had  extended  the 
land  by  an  elegit,  and  a  moiety  had  been  delivered  to  him  by 
metes  and  bounds,  it  was  held  that  the  tenant  having  paid  rent 
to  him,  in  ignorance  of  the  true  state  of  the  case,  was  not  irre- 
trievably bis  tenant,  but  that  the  tenant  might  rebut  the  title  of 
the  avowant  by  shewing  that  he  paid  the  rent  under  circumstances 

(ii)*6ee  Fmrry  v.  House,  1  Holt,  bottom,  3M.<&6.5ie. 

N.  P.  B.  489.  (r)  Bullpit  v.  Clerk,  1   K.  E.  56b 

(0)  See  Warner  v.  Theobald,  Cowp.  ^  Syllivan  v,  Siradling,  S  WUs.  908. 

588.  (f)  B4>gerso.  Pitcher,  6  Taunt.  80!^. 

{fi)  Burne  v.  Richardson,  4  Tmunt.  Williams  r.  Bartholomew,  1  B.  and  P. 

T«0.  3«e. 

(f )  England  d.  Sybam  r.  Slade,  4  (i)  Johnson  v.  HasoOy  1  Esp.  N.P.O* 

'  T.  &.  6d!S.  Doe  d.  Jackson  v.  Rams-  89. 
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which  no  longer  entitled  the  avowant;  and  such  evidence .may^be 
given  on  the  issue  of  non  ienuiU 

If  tender  be  pleaded,  it  must  be  pleaded  to  have  been  made  to 
the  person  for  whose  benefit  the  distress  was  made,  and  not  to  Us 
bailiffi  unless  the  distress  was  taken  by  the  bailiff,  in  the  absence 
of  his  lord^  akid  the  bailiff  is.  averred  to  be  the  usnal.  receiveir ; 
and  the  proof  must  agree  with  the  averment.  (»)  A  plea  of  a- 
former  distress  for  the  same  rent,  without  adding  that  the  rent  was 
thereby  satisfied,  is  bad.  (x) 

'  Suspension  of  the  rent  by  eviction  or  expulsion  must  be  spe* 
cially  pleaded;  and,  although  in  every  plea  of  .eviction  theee  isan 
averment  that  the  lessor  had  not  a  perfect  title  when  he  demised, 
jet  such  a  plea  seems  not  to  be  sufficient,  unless  it  be  added  that 
the  lessee  was  in  consequence  ousted,  {tf) 

.  A  plea  of  distress  for  the  same  duty  on  other  lands  chargeable 
should  be  pleaded  in  abatement,  viz.  that  a  former  replevb'was 
depending ;  or,  if  \i  is  determined,  then,  levied  by  distress,  and  so 
rien$  in  arriere.  (2) 

Where  the  defendant  admits  the  tenancy^  and  that  part  of  the 
rent  is  in  arrear,  he  may  plead  riens  in  arriere  as  to  pairt,  and 
lender  as  to  the  residue  :  (a)  but  no  set*>off  can  be  pleadad  to  an 
avowry  for  rent,  because  the  statutes  of  set-toff^  do  not  apply,  to 
distresses.  The  payment,  however,  of  the  ground  rent  to  the 
landlord  paramount  may  be  ple9ded,  because  it  is  not  a  cross 
demand,  but  a  demand  superior  to  the  improved  rent  Besides  it 
is  a  payment  in  respect  of  occupation,  and  may  be  enforced  by  dis^ 
tress ;  and  therefore  it  is  clearly  distinguishable  from  a  voluntary 
payment  to  charge  another  against  his  consent,  (b)  On  the  same 
principle  it  is  a  good  plea  to  an  ayowry  for  rent  that,  before  the 
lessor  had  any  thing  in  the  land,  a  termor  granted  an  annuity,  or 
rent  charge  with  power  of  distress  ;  that  the  annuity  was.  in 
arreary^and  that  the  grantee  demanded  it,  threatening  a  distress ; 

(h)  Gitb*  Repl.  89.  3  K.  80. 

(JT)  Hoddv.  RftYcnor,  8  Brpd-mad  <*>  Sapsford  t>.  Fletcher,  4  T.  B. 

B.  662.    Lingham  v.  Warren,  8  Bred.  511.    See  Absalom  v.  Knight,  Barnes 

aod.B.  36.     Lear  v.  Edmonds,  1  B.  456..4io.  Bail.  N.  P.  181.    Graham 9. 

and  A.  157.  Frayne,  H.  84.  Geo.  II.    B.  R.,  and 

(y)  Cowp.  848.  Laycock  v.  Tuffnell,     87-  Geo.  IIL 

{%)  Scilly  V,  Arundel,  Combu  375.  B.  &• 

(«}  Clift  Entr.  646.    Com.  Dig.  PL 
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IB  cpmeqwrnce  of  which  the  plaiDtiff  pttU  the  M^twA  of  the 
rent^  then  due  to  the  avowant,  toihe  graotee  of  the  aniNHty.(c> 
The  calf  differeBce  between  thie  case  and  die  other  is,  that  here 
the  land  only  was  ehewn  to  be  liable ;  in  the  other  the  immediate 
lessor  was  also  fieraooally  liable :  but  Ais  distinction  was  held  net 
to  be  material.  The  iand  was  subject  to  a  bur&en  in  the  hands 
of  the  defendant  himself;  and,  it  being  so  subjjeeti  he  leiissd  it  to 
the  plaintiff,  as  if  it  wern  free  from  such  prior  burthen,  under  m 
rent  payable  to  himself.  The  liability  of  the  land  would  have 
beep  no  plea,  because  it  would  have  amounted  to  a  j>lea  of  ml 
kabidi :  but  when  the  annqitant  threatened  to  exercise  his  right 
pf  distress,  the  two  fccts  together  constituted  a  complete  defence. 

So  «B  allegailion  of  the  payment  of  the  landtaz  and  paving-^ 
rates  is  a  good  plea  in  bar  to  an  avowry  for  rent,  because  the 
tenant  is  empowered  by  the  act  ef  parliament  to  make  the  de- 
duction oi^  of  the  «ent  aceruiiig  <  but  the  payment  for  any  prior 
period  cannot  be  so  pleaded,  because  that  wouM  be  in  the  nature 
of  set-off.  (d)  These  matters  cannot  be  given  in  evidence  under 
the  general  plea,  of  no  rent  in  arrear. 

The  plaintiff  in  replevin  may  pay  the  rent  into  court,  for  which 
the  defendant  avows,  it  being  a  certain  demand  i  but  the  avowry 
is  not  abated  thereby,  even  though  the  defendeat  take  it  out  of 
court :  for  the  issn^  is  not  whether  the  money  was  paid  or  not, 
but  whether  the  caption  was  legal  or  not  i  and,  if  it  was,  the 
defendant  is  entitled  tp  danwges.(c)  On  the  same  prindpte 
proof  of  a  smaller  sum  than  that  mentioned  in  the  avowry,  if 
ifwue  be  taken  upon  it,  will  not  deprive  the  avowant  of  a  verdicti 
for  the  issue  is  whether  a$iy  rent  is  in  arrear.  (/) 

An  avowry  for  an  increased  rent  for  every  acre  which  should  be 
converted  into  tillage  is  supported  by  the  evidence  of  a  lease 
with  a  covenant  to  pay  such  increased  rent  It  is  sufficient  by 
the  Stat.  11  Geo.  II.  to  state  the  general  eflfoct  of  the  demise  ; 
and  the  variance  here  is  immaterial,  (g*) 

Where  the  defendant  is  a  bailiff,  and  a  tender  has  been  pleaded, 
and  a  sulMBquent  demand  and  refusal  replied,  the  demand,  must 

4f)  Ti^lorcZstDicEySTatttttMl^     es».    ISivooa  v.  Wysaa,  Ifl.BLMb 
id)  Andrew  v.  Bsnoocky  1  ]|iod.     Gregg's  esse.  1  Salk.  596. 


WlPingh-  r.    SInbhi  v.  Psnoss,  e        (/)  Cobb o.  Bryan,  SBwsndP.MS. 
B.  and  A.  616.  ^)  Boalstoa  a.  Chrfc,  »K.  BLMS. 


(r)  Horn  p.  Lewin,  1  Lord,  Baym. 
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Jbave  been  madebyyand  the  Tefusal lave  been  io^  tbe  defeailMitJiiar* 
self..;  fw^ being'biit  a  bailiff,  be  eannot  delegatehis aQtherky.  (A) 

Tbe  party  ooder  wbon  a  defendant  nakes  ^Miinanea  is  not  an 
adminble  vitnera  for  the  defendant:  (t)  but  he  may  be  ealled  by 
Ibe  plaintiffi  altboagh  bis  ^clarationB  aleae  ore  not  ovidenee 
against  tbe  defendant.  (J) 

Tbe  court  will  net  stay  proceedings  in  replei^n  at  tbemitof 
die  phiintiffy  unless  upon  payment  of  all  the  rent  in  arrear,  aad 
costs ;  thoagb  Ae  arreacs  should  have  been  tendered  before  reple- 
vin brought,  with  costs  up  to  that  lime,  (k)  Neither  will  it  stoj^ 
jnroceedingsat  tbe  request  of  the  defeadanti  without  the  payment  of 
all  the  costs  of  the  action  and  ef  the  distress  and  replevin.;  ner, 
without  the  delivery  of  the  replevin  bond  bff  the  defendant  to  be 
cancelled.  Ifthe  plaintiff  assigti  any  specisi  daMige)  h6  auiy  dtat 
to  proceed  fer  it,  as  in  ether  actions.  (I) 

If  the  suit  abates,  tbe  plaintiff  is  nnt  liaUe  to  coeds:  (in) 
neither  is  the  defendant  entitled  to  a  rettm  if  the  fdaintiff  die 
before  avowry,  because  tbe  defendant  mnst  shew  a  just  capiien 
by  bis  avowry  before  ae  relam  can  be  made  ^  but  be  may  didtnmi 
i^in.(fi) 

If  judgment  be  given  for  tbe  plaintiff  on  demunlsr,  it  is  mot 
final :  but  a  writ  of  inquiry  must  issue  to  asderiain  the  damages; 
and  on  the  return  of  this  inqoisiftion  tbe  judgmiAlt  for  the  pbmi- 
tiff  is  final.  If  there  is  a  verdict  for  tbe  plaintifl^  no  writ  ef 
inquiry  is  necessary ;  but  the  jury  impanaelled  on  the  issue  uutf 
ascertain  tbe  damages  sustained  by  the  cn|Mtoii  and  detention,  aiid 
also  the  costs  of  sait.  (c^  Acliond  ^f  replevin  are  within  tbe  atit. 
21  Jam.  I.  c«  1€«,  and  most  be  bataght  within  sii  grears* 

By  the  Stat.  17  Cb.  II.  c.  7*  ei  8^  (p)  whenever  the  |>lnia4lff 
shall  be  nonsoiied  ibefere  issue  jliined  in  any  suit  «f  replevin 
depending  in  any  of  Ihe  Kiag'a  Courts  at  Weslmbisler,  (q)  the 

(V  ^imtn  V.  brevilfe,  e  bp.  1[:if.  C.     V.  60'3. 

94.  (n^)  SmiCh  o.  "WtHgnve,  torn.  i^. 

(0  Golding  V.  Nias,  5  Esp.  N.  P.  C.  and^aitiiat  t.  Wdk^,  S  Uftd  Raym. 

am  78S. 

Q)  Bart  v.  Honh  9  Csaiph.  If  .P.  G.  («}  Cdtfield  v.  Corn^^  %  Wilsii^as. 

at.  (o)  Gilb.  Repl.  888. 

Ik)  Hopkins  v.  Sprole,  1  B.  sad  P.  (j»)  Irish  sUt  7  Wm.  III.  c  88. 

sii,  (q)  i'bisact  hss'beeh  extended  to 

(0  Banks  v»  Brand,  S  M.  and  8.  Wales  and  the  counties  Palatine,  by 

585.    HoagUtiKW  v.  MbMte,  St. 9c  Ittb  itst  19  Cha.  11.  c.  5. 
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defendant    making  a  suggestion  in  tbe  nature  of  an  avowry  trr 

conusance  for  rent,  to  ascertain  to  the  court  the  cause  of  the 
distress,  the  court  shall  award  a  writ  of  inquiry  touching  the 
value  of  the  distress ;  and  thereupon  notice  of  fifteen  days  shall  be 

-given  of  the' sitting  of  such  inquiry  to  the  plaintiff,  or  his  attorney 
in  court.  And  upon  the  return  of  such  inquisition  the  defendant 
shall  have  judgment  to  recover  the  arrears  of  rent,  in  case  the 
goods  or  cattle  distrained  shall  amount  to  that  valne ;  and  in  case 
they  shall  not  amount  to  the  value,  then  so  much  as  the  value  of 

•the  distress  shall  amount  to,  with  full  costs  of  suit;  and  he  shall 
have  execution  thereon  by  Ji.  Jh. '  or  elegit,  or  otherwise  as  the 

.case  may  require*  And  in  case  the  plaintiff  shall  be  nonsuit  after 
conusance  or  avowry  made,  and  issue  joined,  or  if  the  verdict  be 
given  against  the  plaintiff,  then  the  jury  impanelled  to  try  the 
issue  shall  inquire  of  the  arrears,  and  of  the  value  oFthe  distress; 

.  and,  therefore,  the  defendant  shall  have  judgment  and  execution 
as  in  the  last  case.     If  judgment  be  given  on  demurrer  for  tbe 

■  avowant  or  person  nuking  conusance,  the  court  shall  award  a 
vmt  of  inquiry  to  inquire  of  the  value  of  the  distress,  (witboat 
mentioning  any  thing  of  the  arrears,)  and  upon  the  return 
thereof  judgment  shall  be  given  for  the  arrears  alleged  to  be 
due  on  such  avowry,  if  the  distress  amounts  to  that  value ;  and,  if 
not,  then. for  the  value  of  the  distress.  Where  the  value  of  the 
cattle  distrained  shall  not  be  found  of  the  full  value  of  tbe 
arrears,  the  party,  his  executors  and  administrators,  may  distrain 
£rom  time  to  time  for  the  residue.  Where  judgment  is  given  on 
demurrer  for  the  avowant,  fifteen  days*  notice  of  the  writ  of 
inquiry  should  be  given  as  in  the  case  of  a  nonsuit ;  for  these  writs 
being  both  by  force  of  the  statute,  which  prescribes  a  notice  of  a 
certain  length  in  one  case,  it  may  reasonably  be  applied  to  tbe 
other,  (r)  If  both  parties  consent  that  the  court  shall  assess  the 
damages,  either  on  demurrer  or  non-pros,  without  a  jury,  such  a 
judgment  whether  for  the  plaintiff  or  defendant  will  be  good,  quia 
consensus  toUit  errorem.  (s)         ' 

Althdugh  the  statute  is  general,  x4%.  that  where  the  plaintiff  is 
nonsuit  before  issue  joined,  the  defendant  making  a  suggestion  in 
the  nature  of  an  avowry  or  conusance,  the  court  shall  award  a 
writ  of  inquiry  ;  yet  if  the  plaintiff  be  non-prossed  for  want  of  a 

(r)  Burton  t;.  Hickey,  1  Mardi.  444.        (s)  Glib.  Repl.  927. 
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plea  ID  bar  to  the  avowry,  it  does  not  appear  to  be  necessary  in 
'that  case  to  make  any  suggestion,  because  the  avowry  itself  has 
done  all  whicb  the  statute  requires,  namely^  ascertained  the  cause 
of  distress. 

The  defendant  in  replevin  is  not  entitled  by  the  stat.  14  Geo.  II. 
c.  17.  to  move  for  judgment,  as  in  the  case  of  a  nonsuit,  on  the 
plaintiff  *8  neglect  to  bring  on  an  issue  to  trial,  because  in  replevin 
both  parties  are  actors;  and  in  this  respect  the  practice  of  the 
courts  of  K.  B.  and  C.  B.  are  the  same.  (O 

At  the  time  of  passing  the  statute  17  Ch.  II.  («)  in  all  cases  of 
distress,  when  judgment  was  given  in  replevin  for  the  avowant  or 
person  making  conusance  on  demurrer  or  non-pros,  the  form  was 
to  award  a  return  of  the  cattle  or  goods  distrained  to  the  defend- 
ant; and  if  the  distress  was  for  rent,  customs,  service,  or  damag^ 
feasant,  an  inquiry  bf  damages  and  costs  was  also  awarded,  pur- 
suant to  the  statutes  7  Hen.  VIII.  c.  4.,  and  stat.  21  Hen.  Vlll. 
c.  19.  The  defendant  accordingly  sued  out  upon  the  judgment  a 
writ  called  a  writ  de  retorno  habcndo  to  have  a  return  of  the  cattle, 
generally  in  the  same  writ  with  the  writ  of  inquiry,  or  sometime^ 
in  separate  writs;  and  upon  the  return  of  such  writ  or  writs,  final 
judgment  was  entered  up  for  the  defendant  to  recover  as  well 
'the  damages  and  costs  assessed  by  the  jury,  as  the  costs  of  increase 
adjudged  by  the  court;  and  the  defendant  might  enforce  the  pay- 
ment by  CH.  sa.  or  Ji.  fa.  So  also  if  a  verdict  was  given  for  the 
defendant  upon  an  issue,  be  was  entitled  to  the  writ  de  retortio 
habendo:  but  there  was  no  occasion  for  a  writ  of  inquiry,  sinoethe 
jury  might  assess  the  damages  on  the  verdict.  In  an  entry,  how- 
ever, under  the  stat.  17  Ch.  II.,  a  writ  de  retorno  habendp  does 
not  appear  to  be  necessary,  although  the  awarding  of  a  return 
cannot  be  considered  erroneous,  because  the  statute  does  not 
alter  the  judgment  at  common  law,  but  only  gives  a  further 
remedy,  (ir)  .  

Where  the  plaintiff  was  nonsuited  after  issue  joined,  the  jury 
impanelled  to  try  the  cause  does  not  seefn  to  have  had  the  power 


(t)  c.  7.  fi^mi.  Mounson  «.  Redshaw,  1  Saaiifivl86« 

^A  Shoitridgev.  Hiem^5T..R.40O.  and  Poole  .o.  JLongi^ville^  .8  99^vA» 

(jr)  Cooper  o.  Shorbrook,  8  Wib.  886. 
lid.    Baker  v.  Lade,  Carth.  858.  Sec; 


nt  ccfDoioo  lair,  to  uamw  the  4iuii8ges  br  llie  de(!eDdaiit,  but  ther 
judgBiettt  was  in  fonn  the  same  as  on  aon-pros  or  demvrrer.;  tlia 
«tat  17  Ch*  IL  may  therefore  be  considered  as  baytm;  introduced^ 
this  remedy  for  the  benefit  of  the  defendant. 

Where  a  verdict  is  given  Sot  the  defendant  or  the  plabtiff  is 
non^niled  after  lesae  joined,  since  the  jnij  infiaaened  to  try 
.the  issue  ou|^t  to  make  the  necessary  inquiries  as  to  nent  and' 
damages,  any  onussion  on  their  part  cannot  be  supplied  by  a  writ 
of  inquiry,  if  the  judgment  has  been  entered  up  under  die  stal. 
17  Cba.  II.|  since  such  a  judgment  is  in  its  nature  final :  but  the 
defendant  in  such  cases  is  not  debarred  of  his  judgment  at  com« 
mon  lav.  Therefore,  after  error  brought,  the  jconrt  will  permit 
the  defendant  to  amend  and  enter  np  judgment  pro  reiono  Aa- 
<£cifd(9  at  the  common  law.  (y) 

Formerly,  if  the  distress  was  eloigned,  so  that  the  sheriff  could" 
aot  restore  them  according  to  the  exigence  of  the  writ  dk  retomo 
iabenda^  upon  the  sheriff's  returning  averia  ebngaiaj  a  tt^pias 
in  VPHiemgin  mjgbt  issue  s  and,  if  the  plaintiff  had  no  cattle,  upon 
4he  return  of  that  writ  the  defendant  might  then  sue  out  a  sdrejbdas 
^against  the  pledge^)  and  if  no  cause  was  shewn,  a  writ  issued  to 
take  the  cattle  of  the  pledges.  If  the  pledges  had  no  cattle,  sdre 
facm  might  issue  against  the  sheriff  himself,  (s)  But  these  pro- 
xeediogs  did  not  at  all  prevent  the  defendant  from  recovering  his 
damages  and  costs  under  the  statutes  of  Hen.  VIIL  before  men- 
tioned, (a)  In  such  cases,  a  less  circuitous  practice  has  been  adopted 
in  modern  timee ;  for  now^  iipon  the  return  of  '^  eUmgakf^  to  the 
writ  of  retomo  JkabendOy  it  is  not  necessary  to  sue  out  a  capias  in 
-mitlumam  against  the  plaintiff^  or  icjrc  Jbcias  against  the  pledges, 
4m  against  the  sheriff:  but  in  case  the  sheriff  has  taken  no  pledges 
at  alI,or  such. as  are  insufficient^  the  defendant  may  bring  an  ac- 
lion  on  the  ease  against  the  sheriff.  (() 

Wherever  judgment  is  given  for  the  avowant  or  person  aiakii^ 

» 

(jr)  Sbe^pe  e*  Colp^ppsr,.!  Iisv.  5$.    Trerois -ir.  lUchefbomct  Halt 

955.    Herliert  v.  Watefs,  1  Salk.  S05.  77.    S  Neb.  Abr.  S07. 

Kinaston  v.Tlie  Mayor  of  Shrewabury,  (a)  8  Inst  840.  Combes  v.  Cole,  Cas» 

•Iks.  iten|K  fiaviirtcke,  OST.    HMtt  temp.  Hardw.  852.  Sssfant^s^. 


^.fMia,5>Burr.ava0i  >Reise.Xce-       '<^)JU)a8s«.:BateiaQii^lOffai.Abr. 
gao,  8  T.  R.  840.  t$k 

(s)  Dorrington  «•  Edwin,  8  Mod* 
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eottttMlKa^afttr  urMdietior  upon  immanr  at  the  coninan  hm^  Hit 
tormB  ane  ihat  the  idefanikMt  skaU  baire  a  inotara  of  ilw  i9<>odt 
or  cbattek  Ervepleviiablo.  But  bahfe  the  itotute  IT  €Inl  II.,  if 
ike  plfliatiff  Iwul  fcoeo  noiiiuitdd,  the  idefeadant,  alikough  lie  vas 
thon  entitled  to  a  cetarn,  ceuU  not  have  a  tehiim  irreplevisable ; 
for  the  |»laiiitiff  might  faaffe,  m  tuoh  caaes,  as  many  rafdedae  as  he 
pleased.  This  was  very  vezetious,  iBaaonidi  as  the  defendant  fcjr 
haviag  the  distreae  tahep  from  him  wrae  swtlikeiy  to  recover  the 
rewt,  sinee  he  wealed  the  pledge  to  eonpel  (he  payment  of  it.  The 
remedy  giwn  hy  tlm  etatote  of  Westminster  II.  was  by  a  writ  of 
aecond  ddi verance,  which  was  a  judicial  vmt,  issuing  out  of  the 
record  of  therepWin  on  which  the  nonsnit  was.  The  proceed*- 
ing  was  nearly  the  same  as  in  replevin  4  ead  if  the  plaintiff  was 
again  nonsuited,  or  foiled  in  any  way,  Ihe  judgment  then  wasftr 
a  rotors  irreplevisaUe.  This  writ  of  second  delireranoe  was  # 
supersedeas  to  the  writ  de  retomo  habend^^  hut  not  to  the  writ 
of  inquiry,  under  the  statute.  This  statute,  therefore,  may  he  said 
4#  hare  ftaken  away  fthe  writ  of  eeeood  delivenmce,  where  the  dis- 
treas  is  for  seat:;  because  the  writ  of  second  deliveranee  eeakl  be 
of  little  use  if  the  defendant  might  still  proceed  for  the  whole 
reat,  or  et  least  for  the  value  of  the  diatrem.  (e)  Where,  (iQ 
iMwevee,  the  plaintiff  "was  nonsuit  for  want  of  a  declaration  on 
srhieh  the  defendant  made  a  suggestion,  and  took  out  a  writ  of 
in^iry  00  the  stat,  17  Ch.  II.,  and  the  plaintiff  moved  to  set  it 
aside,  the  court  said  'that  since  the  stat.  17  Cha.  II.,  had  taken 
iMray  the  writ  of  second  delivomnce,  the  plaintiff  was  romediless, 
waless  assisted  by  the  oourt.  The  defendant,:therefare,was  made 
le  shew  cause  why  he  should  not  accept  a  daslaratiao  on  payment 

of  flOStSk 

Where  the  plaintiff Js  nonsuited  before  issue  joined,  thedefead* 
msak  has  his  dootion  whether  Iw  will  proesed  hy  writ  de  r€Ufrm> 
ftaiendb^or  fay  writ  of  inquiry  under  the  stnt.  17  Cha.  II.,  aMiough 
m  rsluiii  be  awarded  fay  the,  Com^.  (e) 

ilt  seems 'formerly  to  have  been  n  question  wheiher  wherein 
replevin  part  is  found  for  the  plaintiff,  and  part  for  the  defendant. 


(e)  Playter  v.  Sheering,  1  yenUr:e4.  Gitb.  Uefi.  846. 

Bull.  N.  P.  58.    Itemes  497.    Cooper  (i)  Plsyter  v,  Sheeriog,  mpra. 

e.  iSterbrdok,  't  WHs.  110.   iLetkv.  (fl  Tumor  r.  Tumeri  8  Brod.  wid 

WeldoD,  M.  6  Geo.  II.  B.  R.  Irehmd.  Bing.  107, 
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the  jury  can  assess  damages  and  costs  for  the  plaiotiff^  beamse 
the  avowant  is  in  the  nature  of  a  plaintiflT;  and  some  .part  of  the 
issue  being  found  for  him,  plainly  shews  that  be  had  a  right  to 
4ake  some  though  not  all  the  goods.  There  is  somexontradiction 
in  the  books :  but  it  seems  to  be  the  better  opinion  that  if.tbe.de- 
.  fendant  be  found  to  be  entitled  to  any  part  of  the  rent,  no  damages 
and  costs  can  be  assessed  for  the  plarutiff.  (/) 

The  statute  of  Gloucester  gives  the  plaintiflT  the ^ costs  .of  his 
writ,  and  the  stat.  21  Hen.  VIII.  c.  19.  s.  3.  (g)  puts  au  avow- 
'ant  in  the  same  condition  as  a  plaintiflT.  by  the  statute  of  Glouces- 
ter. The  term  ^^  costs  of  the  writ"  means  costs  of  the  action.  But 
jf  the  avowant,  after  trial  and  verdict  for  the  plaintiflT,  obtains 
judgment  non  obstante  veredicio^  in  consequence  of  the  plaintiflT's 
pleas  in  bar  being  bad,  he  is  not  entitled  to  any  costs  on  the 
pleadings  subsequent  to  the  pleas  in  bar,  because  he  should  have 
demurred ;  and  consequently  all  the  costs  of  the  trial  were  ooca- 
'sioned  by  his  own  default.  (A) 

The  Stat.  4  Ann.  c.  J  6.,  (i)  which  gives  the  plaintiflT  leave  t^ 
plead  several  matters  in  bar,  provides,  by  the  5th  section,  that  if 
any  such  matter  on  a  demurrer  joined  be  deemed  insufficient^ 
-Costs  shall  be  given  at  the  discretion  of  the  court;  or  if  a' verdict 
shall  be  given  in  like  manner,  unless  the  judge  who  tried  the 
issue  shall  certify  that  the  tenant  or  plaintifT  in  replevin  hadm 
probable  cause  to  plead  such  matter,  which  upon-  the  said  issue 
shall  be  found  against  him. ,  The  word  ^  avowant"  seems  to  have 
.been  omitted  by  accident,  where  it  is  said,  ^  if  a  verdict  ^all  .be 
found  for  the  plaintiflT  or  demandant^"  for  a  certificate  could  not 
be  said  to  be  given  to  excuse  the  plaintiflT  from  payings  costs, 
unless  the  defendant  would  otherwise  be  entitled  te  them. 
Where,  O)  therefore,  some  issues  were  found  for  the.  plaintiflT, 
which  entitled  him  to  judgment,  and  some  for  the  defendant,  it  was 
held  that  the  defendant  should  have  the  costs  of  the  issues  found  - 
for  him  out  of  the  general  costs  of  the  verdict,  unless  the  judge 
should  certify.    And  the  defendant  is  entitled  not  only,  to  the 


(/)  1  Brownl.  173.  Parsons  v.  Den-  {h)  Da  Costa  v.  Clarke,  8  B.  and  P. 

ton,  8  RoU.  Rep.  37,    Cro.  Jac.  473.  376. 

Neb.  Lutw.  375.  (0  Irish  stat  6  Ann.  c.  10. 

ig)  Irish  sut.  33  Hen.  VIII.  sL  I.  (jj  Dodd  v.  Jodderell,  2  T.  iL  835. 
c.  7.      ' 
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cosft  of  the  pleadings ;  but  also  to  such  costs  of  the  trial  as  relate 
to  the  issues  on  which  he  had  succeeded.  (0 

A  defendant  in  replevin  residing  out  of  the  jurisdiction  is  lia« 
ble  to  be  called  upon  to  give  security  for  costs :  (m)  but  the  court 
will  not  make  a  rule  that  the  person  in  whose  right  a  defendant 
makes  conusance  shall  enter  into  a  rule  to  pay  costs,  because  h» 
might  have  been  made  a  party,  (m) 

If  the  judgment  for  the  plaintifT  be  reversed,  such  new  judg- 
ment must  be  given  as  the  court  would  have  given  before ;  which 
cannot  be  for  the  avowant,  unless  upoq  the  merits  of  the  avowry; 
and  if  that  be  bad,  it  must  be  nihil  capiat  per  billam.  (n) 

Where  a  judgment  is  for  the  avowant,  and  affirmed  on  writ 
of  error,  the  avowant  is  not  entitled  by  force  of  the  statute  3  Hen. 
VII.  c.  10.  to  interest  on  the  sum  recovered ;  for  that  is  con- 
fined  to^  judgments  recovered  by  plaintiffs  below,  and  affirmed  on 
error,  (o)  Neither  is  such  defendant  in  error  entitled  to  his  costs 
on  the  statutes  8  and  9  Will.  III.  c.  II.  s.  2.  that  being  confined 
4o  judgments  for  defendants  on  demurrer. 

If  goods  are  replevied,  the  distrainor  has  no  lien  on  them^ 
therefore,' if  they  are  eloigned  or  disposed  of,  the  only  remedy 
is  at  law  against  the  sheriff,  or  on  the  replevin  bond.  The  stat. 
II  Qeo,  II.  c.  19.,  which  introduced  the  replevin  bond,  as  it  is 
flow  usuaily  taken,  further  provided  that  the  sheriff  or  other  offi- 
cer, taking  such  bond,  should  at  the  request  and  costs  of  the 
avowant,  or  person  making  conusance,  assign  such  bond  to  the 
avowant,  or  person  making  conusance,  by  indorsing  the  same, 
and  littesting  it  under  his  hand  and  seal  in  the  presence  of  two  or 
more  credible  witnesses;  which  may  be  done  without  stamp,  pro- 
vided the  assignment  so  indorsed  be  duly  stamped^  before  action 
brought  thereon :  and  if  the  bond  be  forfeited,  the  avpwant,  or 
person  maJLinig  conusance,  may  bring  an  action  and  recover  there- 
upon in  his  own  name ;  and  the  dourt  where  such  action  shall  be 
brought  may  by  a  rule  of  the  same  court  give  such  relief  to  the 
parties,  upon  such  bond,  as  may  be  agreeable  to  justice  ;  and 
such  rule  shall  have  the.  nature  and  effect  of  a  defeasance  to  such 
bond. 

(Ir)  Yollum.  v.  Simpson,  f  |  jB»  &  P«  '  im)  long  v.  Kelasll,  Comb.  S33. 

S66.    Coo(l  r..6ceeii,J  Sfanh.  234*  *  (ii)  Bretv«  Bag^,  Comb.  308. 

(Q  Mby  «.  Grutchley,  l  Brod»  and  .  (•)  Cone  «.  BowleB»   4  Mod.  7« 

BiDgh.  60».      «        .                      .  aoldiDg  V.  Dias,  10  Sast  S, 


Botfplte  ftToirilil  and  tito  person  maldDg  codumiiim  maj  teka 
an  aseignment  of  the  taplevMi  bood^  aad  may  sue  joiaitlj.  (p) 
The  awigauient  als^,  if  aiada  by  a  perada  aetiog  in  the  sheriff's 
ofise  wHb  tlie  seal  ef  effieei  ie  a  geod  aasiKOflieiit  (f ) 

The  oondition  of  th&  replevin  bend  is  not  satisfied  by  a  prose** 
ci^ifNvof  the  suit  in  thercovQty  court:  but  the  plauity  if  veaioMd 
by  recordarij  most  be  prosecuted  in  the  superior  court ;  atfda  fe« 
turn  made  if  so- adjudged*  (r)'  Bat  the  avcMfiTMil  may  sue^idftbe 
superior  court,  as  assignee  of  tfae  sheriff,  thoagh  the  ptaiel  be  not 
reoMMred  out  of  the  county  ooart.  Indeed,  before  it  <RHiid  be 
otherwise  heU^  it  must  bo  shewn  thai  the  eountjr  court  can  bold 
plea  ef  debt  for  VXkL  and  morow  (») 

A  defendant!  m  replevin;  i»  entilkd  toao  assignment,  altheoglh  he 
has  noli  made  avowry  or  conusance,  if  the  plai«tiff  by  iM  appeal^ 
kig  iu'the  county  eouvt  hiiB  not'gi?€!»  him  an  opportunity  i  but  ha 
10  not  eaiilled  to  such  aA  assig^dment  on  the  plaintiff's  neglect  to 
declare  at  the  next  county  coQrt,i  if  he  himself  have  not  appeared 
to  the  summons.  If  be  obtain  an'  assignment^ and- bring  an  action^ 
the  court  will'  stay  proceedings  on  aflfidavit  that  a  writ  ctrecordari 
bae  been  sued  out;  and  the  costs  will  be  ordered  to  aUdetbe 
event  of  the  proeeediagB  on  the  rerorcftirt.  (i) 

If  the  plaintiff  is  nonsuited  in  replevin^  tbe  defendant  is  mil 
bound  to  take;  the  earliest  opportunity  to  prosecute  hie  w^rit  of 
r^mo  htAendo  /  and  he  may.  distrain  the  same  goods  for  rent  sub- 
sequently aocmed,  pnerioosly  to- his  executing,  the  writ  de  reiarm 
htiendo^  withoul  waiving  bia  right  of  actioe  oft  the  veplevJn«bood; 
neiAtr  isjhe  bemd  to*  here  his  damages  asseseedr  by- tbe  jar)  odder 
the  Stat.  17  Ck  II.  (»)'  So^if  the  plaintiff  be  nonpraasad  for  want 
ef  e  pleaitft  ba«v  the*  avewani  may  see  the  svretiee  willieoCeae- 
outing: »  writes  enquiry  ;i  neithov  are  the  auieties  in^the  ease  of 
aenpiot  or  aeiauit  diashargodi  by  the  oaMCutien  of  afwvit  o£  in* 
qaity,  under  the  atai^  lA€h«  \hy-  endejudgmonA  tlieaeenrfcr  the 
avewant»<(v) 

(p)  Plfillips  V.  (ric^  3  M.  tfadS.  mkn  tf.  BVitbher,  Cartb.  248.    £aki0tK 

180.  FdVll^,  QoM,  di0. 

(f)Middletoav.Saadford,4Csmpb.  (f)  Diss  v.  Fraemsn,   5T.BI  HMi 

N.  P.  B»  86.  PhiUips  r.  Price,  S IL  and  S.  lap. 

{Ki  Gwaiitii  tf;  fiblbrooft,  «  ft  and  (0  8^1  m  PHosi  a-PiK^'l^T. 

p.4iflC'  SbeJactLilffsrtaoai  Mdtolk  (1^^ BtiflbM  vi iB|^,  1  twimt Ml 


r.  Nevmuut,  Port  861-.    Wtt^sli^v.        (l')^'WhtdrBeii' e.  iPot^  !^TMli^41. 
Noiris,Ca9:teiiq».fi«raVr;Hm  Oliirp^     Nicholbv.Neivnmn,Vort.Mri. 
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TbeoMhttoiiig  ttn  iiijbfMtiM'  out  of  fbeeouff  of  Cllaiieery  wiiV 
4iot  forfeit  tfae  boad;  ibr  Ibe  plainlMrcamiot  beaaid  lodtsooliUaav 
fbe  salt  tiH  noasBtt,  reiirasnfy  or  some  odier  act  whieh  pulfe  an  ondi 
to  it.  (x)  Aad  it  ban  been  beld(^)  at  biw,  tbat  tbe  dbfeitdMf 
does  not  in  all  eases  discAmffe  the  sureties  by  ghing  time*  ta  tle^ 
principal.  An  action  was  brougb^  in  C.  B.  opoi^  a  replevin  bottdf 
wbicb  tbe  defendant  bad  executed  as  surety  for  a  tenant  of  the 
I^aintiff  on  a  distress  foi^  rent  made  on  tbe  nineteenth  of  January^ 
1814;  On  tbe  third  of  March,  1814,  at  tbe  assises  in  Suffolk,  itf 
another  replevin  cause  between  tbe  same  parties,  tbe  tenant  gare 
B  cognovit,  subject  to  a  reference,  which  comrprehending  aH  dif^ 
forences  respecting  rent,  embraced  tfae  replefin-,  which  wa»  tbe 
occasion  of  the  defendant's  bond  in  tbe  present  action  :  but  it  was 
expressly  agreed  between  the  parties  tbat  nothing  in  the  agree<^ 
ment  contained  should  discbarge  the  sureties  in  the  repl^in  of 
tbe  nineteenth  of  January,  1814  ;  and  that  no  proceedings  should 
be  had  in  that  replevin  cause  pending  tbe  reference.  This  refer-' 
once  and  agreement  were  entered  into  without  tbe  knowledge  of 
tbe  surety.  Tbe  arbitrators  awarded  in  Jofy,  1814,  tbat  tbe 
tenant  should  pay  tbe  rent  on  tbe  eighth  of  August,  1814 ;  and'tbe 
plaintiff,  under  tbe  cognovit,  on  the  seventh  of  September,  enfered 
lip  judgment  and  took  in  execution  tbe  stock  of  tbe  tienant;  and", 
that  beings  insufficient,  arreeted  him  for  tbe  residue*  He  after* 
wards  absconded,  leaving  the  surety  liable  on  this  bond.  The 
caso  came  before  tiie  court  on  a  motion  to  set  aside  tbe  prtMseedf ngs 
in  tbe  action',  on  Ae  ground  that  tb^  plaintiff,  by  the  referenee 
baving  grren  time  to  die  principal,  bad  discharged  tllereby  Hie 
anrety.  Oibbs,  C.  J.-^<<  Tb6  principle  was  first  adopted  in  tbe 
court  of  Cbancery,  tbat  if  a  creditor  giver  time  of  payment  tb  Hi* 
principal  debtor  without  giving-  Mtice  tor  tbe  surety^  thcr  snrety  aro 
longer  remains  liable.  Tbeconrts  of  law  in  kie  d*ys  have  acted 
upon  tbe  same  principle,  and  applied  il  to  tie  cneof  bail  r  for, 
when  tte  plaintiff  has  glten  time  to  tbe  principal  tS6  bail  sMpiil 
bk  a  new  sitkiation ;  ftr  as  Ae  plidntiff^coilltt  not  dnring  tbat  timo 
take  fbe  defendant;  so  neither  can  tbe  baU  wHose  rilibt  grows  Atft 
oftbe  pkdhtiffV.  But  wbat  is  tbe  present  oase?  Siiketfea  ih  i^ 
pibrin  cannot  at  any  tilM  tabe  thtf  goodir  oTflie  plaintiff,  attdrMI^ 


(4r)TheDBkeof  Onno&d  v.Brisrly^        Cr)  Moore  a.  Bowmsker,  6  Tsnat 
It  Mo£  380.  8f^. 


A 
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them  to  tbe  avowant.  As  to  tbe  other  part  of  the  cafie,  the  agree- 
ment between  the  plaintiff  and  defendant  to  refer  resembles  a 
rule  to  refer  the  quantum  of  damages;  and  there  tbe  bail  are 
answerable  for  the.  amount:  this  has  no  resemblance  to  the  case 
where  bail  are  prevented  from  rendering  the  principal^  and  (here- 
fore  there  is  no  ground  for  the  application." 

The  surety  afterwards  applied  to  the  court  of  Exchequer  for 
an  injunction,  which  was  granted ;  (s)  the  court  observing  that  tbe 
qeestion  lay  in  a  very  narrow  compass.  *^  The  bond  was  of  course 
conditioned  that  the  principal  should  prosecute  his  writ  with  effect 
against  the  landlord.  The  action  of  replevin  is  in  fact  entered  : 
but  afterwarda  an  agreement  is  entered  into  between  the  landlord 
and  the  tenant,  without  the  concurrence  of  the  surety,  whereby 
the  tenant  is  precluded  from  proceeding  according  to  the  condition. 
By  that  agreement  a  mode  is  chalked  out  for  ascertaining  and 
arranging  their  mutual  demands ;  and  in  tbe  mean  time,  all  pro- 
ceedings are  to  be  stayed  :  so  that  the  tenant  is  restrained  by  tbe  act 
of  the  landlord  from  doing  that  which  his  surety  has  engaged  be 
shall  do.  It  turns  out,  indeed,  that  the  same  parties  afterwards 
agr^e  that  the  action  shall  proceed  so  as  to  give  the  landlord  his 
original  remedy  against  the  surety  :  but  that  is  what  we  canoot 
suffer  after  what  has  been  done.  When  the  agreement  of  refer- 
ence was  executed^  .the  bond  as  against  the  surety  w^sjundns 
officio:' 

Notwithstanding  this  decision  of  the  court  of  Exchequer,  the 
case  (a)  came  on  again  in  anptli^r  shape  before  the  court  of  Com* 
rapn  Fleas.  '  The  plaintiff  declared  as  assignee  of  the  replevin 
bond,:  and  stated  the  fa^ts  in  the  u^ual  way;  to  which  the  defendr 
ant  pleaded  sev^r&l  pleas  in  bar,  in  the  third  of  which  the  above 
mentioned  facts  were  stated.  The  plaintiff  demurred  ;  and  after 
the  demurrer  iM^d;  been  argued,  Gibbs,  C.  J.  delivered  the 
opinipq  of  tbe  courti  which,  with  reference  to  the  point  in  quesr 
tion,  was  as  follows :  ^^  It  is  difficult  to  see  any  one, of  tbese.facts, 
which  is  not  greatly  in  favour  of  the  defendant,  in  the  replevin  bond ; 
for  the.^reement  authorizes  a  stay  of  the  action  of  replevin,  and 
the  tenaat  is  empowcjred  to  deduct  from  the  rent  sums  which  he 
^ould  not  otherwise  deduct.  All  this  is  in  favour  of  the  tenant 
and  his  sureties.    It  is  said  it  delays  the  proceedings,  and  so  is  a 

{%)  Bomnakerv.  Moor,  3  Price  814.     (a)  Moor  v.  Bowmaker,  7  Taunt.  97, 
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prejudice  to  the  surety :  but  delay  of  proceedings  is  no  prejudice 
to  a  defendant.  This  has  no  similitude  to  the  case  of  the  bail 
on  an  arrest.  The  reason  why  delaj  in  that  case  discharges  them  is 
that  it  impedes  the  bail  of  the  remedy  whiph  they  have  by  render- 
ing the  principal :  but  there  is  no  ground  here  to  say  that  the 
plaintiff  has  delayed  the  defendant  of  any  remedy  by  reason  t>f  his 
not  having  pursued  his  own  remedy  with  the  utmost  diligence 
against  the  principal." 

The  same  case  (6)  then  again  came  before  the  court  of  Ex- 
chequer, which  granted  a  perpetual  injunction  against  the  defend- 
ant in  equity  to  restrain  him  from  suing  on  the  replevin  bond, 
on  the  ground  that  the  circumstances  affected  the  conscience  of  the 
defendant  in  equity ;  because  the  suit  was,  in  point  of  fact,  delayed, 
and  the  surety  placed  in  a  different  situation  by  the  delay,  which 
might  have  been  prejudicial  to  him,  whether  it  actually  was  so 
orAOt 

Upon  this  case  it  may  be  observed  that  in  the  first  judgment  of 
the  court  of  Common  Pleas  the  rule  seems  to  have  been  narrowed 
too  much  by  confining  it  to  the  case  of  hail ;  and  that  the  doctrine 
of  the  court  of  Exchequer,  whether  it  be  considered  as  legal  or 
equitable,  is  more  consonant  to  equity,. considered  as  synonymous 
with  natural  and  universal  justice.  On  the  second  occasion  the 
court  of  Common  Pleas  appears  to  have  rested  their  decision 
partly  on  the  ground  that  the  surety  had  received  no  actual 
injury :  but  it  is  justly  observed  by  Richards,  C.  B.  that  this 
could  make  no  difference  so  long  as  there  was  a  possibility  that 
the  defendant  might  be  injured.  The  injunction  in  each  case 
seems  to  have  been  granted  upon  the  original  equity  administered 
before  courts  of  law  had  sanctioned  the  same  doctrine;  and, 
although  it  might  appear  to  admit  of  a  question  whether,  after 
courts  of  law  have  adopted  an  equitable  rule,  which  thence  for- 
ward is  established  as  a  rule  of  law,  it  is  a  sound  ground  of 
decision  in  equity  to  recur  to  the  old  rule  of  equity  in  any  case 
except  where  courts  of  law  subvert  in  principle  such  adopted 
rule  of  law  :  yet  it  appears  to  be  clearly  settled  that  the  adoption 
of  an  equitable  principle,  such  as  the  ^  present,  by  a  court  of 
law  will  not  exclude  the  concurrent  jurisdiction  of  courts  of 
equity,  (c) 

(h)  Bowmaker  v,  Moore,  7  Price  (e)  Per  Lord  Sldon,  Hawkihaw  v. 
n9'  Parkios,  S  Swanst  Ch.  Ca.  546. 
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Tbe  sureties  in  a  replevin  bond  are  not  discharged  hy  the  6ie» 
cntion  of  a  writ  of  enquiry,  under  tbe  stat.  ]7*Cb«  II.,  and  a 
judgment  tbereon  for  tbe  avowant  to  recover  tbe  arrear  of  redt 
found,  and  a  sum  for  his  costs  and  damages,  (d)  Tbe  point  came 
on  in  tbe  form  of  a  plea  in  tbe  case  cited,  which  was  demurred 
to.  The  condition  of  the  bond  was  in  tbe  usual  form.  Dallas, 
C  J.,  in  deliveringtbe  opinion  of  tbe  court,  said,  *^  we  think  tbe 
condition  of  tbe  bond  was  broken-:  by  tbe  plaintiff  in  repleriii 
becoming  nonsuit,  he  has  not  prosecuted  bis  suit  with  etEdct 
Although  it  appears  by  the  declaration  that  a  return  of  tbe  cattle^ 
goods,  and  chattels,  was  awarded ;  yet  we  think  the  avowant  bad 
'bis  election,  whether  be  would  proceed  by  a  writ  de  retomo  ha^ 
'bendOj  or  by  tbe  course  which  he  has  pursued,  namely^  the  issuing 
of  a  writ  of  inquiry,  under  the  stat.  17  Ch.  II.  (e)  If  the  court 
were  to  decide  that  this  plea  was  a  good  bar  to  the  plaintiiF's 
action,  it  would  follow  that  the  avowant,  or  person  making  cogni* 
sance  for  rent,  would  not  derive  from  the  sureties  in  tbe  replevin 
bond  the  benefit  wliicb  was  intended  to  be  given  them  bj  the  stat 
11  Geo.  II.  (/)  It  is  quite  clear  from  the  language  of  this  act 
that  the  legislature  meant  to  give  the  avowant,  or  person  making 
cognisance,  a  farther  and  additional  security;  and  to  place  him 
in  a  better  situation  than  he  was  under  the  law  as  it  then  stood. 
But  this  act  has  another  wise  provision  ;  for  the  fhimers  of  tbe 
act,  fearing  that  this  indulgence  might  be  used  vexatiously,  have 
introduced  this  clause,  namely,  that  tbe  court  where  such  action 
shall  be  brought  may,  by  a  rule  of  the  same  court,  give  such 
relief  to  the  parties  upon  such  bond  as  may  be  agreeable  to  justice 
and  reason ;  and  such  rule  shall  have  the  nature  and  effect  of  a 
defeasance  to  such  bond.  If  the  plea  had  stated  that  an  execution 
bad  issued  on  the  judgment,  and  the  sum  recovered  had  been 
levied  and  paid  to  the  avowant  before  this  action  was  commenced, 
tbe  case  would  have  come  before  us  in  a  very  difierent  shape*  It 
is  sufficient  to  say  that  this  is  not  alleged.  We  think  the  action 
is  well  brought,  and  that  the  i^ea  is  no  bar  to  it.  If  the  action 
shall  be  enfoiK^bd  so  as  to  work  injustice,  the  defendant  has  a  plain 
remedy  under  the  stat.  II  Geo.  11.  by  an  application  to  tfils  court 
for  relief." 

(4)  Tumor  «.  TumsT)  9  Brod.  and         (m)  c.  T.  s.  a. . 
Biog.  107.  ■  (/)  c,  19.  8.  «S. 
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Debt  may  be  bfought  6n  the  repkvin  bond  agam&t  one  of  tbe 

sureties,  and  in  the  deHnet  only ;  on  the  principle  that  a  man  may 

'eeroplain  of  part  of  his  grieyance,  and  not  of  ihe  whole.    He  may, 

therefore  9  abridge  his  demand  $  and  declare  io  this  detinei  instead 

^faoth  the  debd  and  deUnei.  (g) 

The  two  snreties  together  are  only  liable  to  the  amount  of  the 
penalty,  and  the  costs  of  suit  on  the  bond ;  (h)  and  no  interest 
'Can  be  given  on  the  affirmance  of  the  judgment,  (t)  At  the  oom« 
•mon  law  the  pledges  were  liable  only  to  the  amerceinient  pro/Sibe 
€hmore:  but  now,  tfie  security  being  taken  by  bond,  the  court 
will  not  relieve  against  the  penalty  without  payment  of  the  costs 
Jby  the  surety.  (t> 

If  the  sureties  are  insufficient,  an  action  on  the  case  lies  for  the 
assignee  of  the  replevin  bond,  (k)  The  high  sh^ritf,  uadersheriff, 
and  replevin  clerk,  appointed  under  the  stat.  1  and  2  Philip  and 
Mary,c.  12.,  are  all  answerable  in  replevin  ior  tbe  insufficiency  of 
the  pledges ;  and  a  rule  may  be  made  absolute  against  all  three 
to  shew  cause  why  they  should  net  pay  the  defendant  the  damages 
j^oovered  by  him  :  (I)  but  the  superior  court  has  no  jurisdiction 
to  order  tbe  officer  erf  the  inferior  court,  by  whom  the  pledges  were 
taken,  to  pay  the  defendant  the  costs  recovered,  if  no  cause  was  in 
-court  (fn)  when  the  replevin  bond  was  taken.  The  remedy 
against  the  officer  below  is  by  action,  (n)  Some  evidence 
must  be  given  of  the  insufficiency  of  the  pledges :  but  very 
slight  evidence  is  sufficient  to  throw  the  burthen  of  proof  on  the 
sheriff,  (o) 

The  sheriff,  however,  is  only  liable  to  the  extent  of  double  the 
value  of  the  goods  distrained ;  for  though  the  stat.  Westminster 
the  second  directs  that  the  sheriff  shall  be  answerable  for  tht 
price  of  the  beasts  if  the  pledges  are  insufficient ;  yet,  since  the 
stat«  1 1  Geo.  II.  has  enlarged  the  security  to  a  given  extent,  it 
has  been  held  not  unreasonable  that  the  sheriff's  liability  should 
be  limited  by  analogy  to  that  statute,  (p)    In  the  action  against 

(f)  Wilson  V.  Hobday,  4  H.  and  S.         (m)  Qa.  Whatconrt? 
IM.  (»)  Teneyman  v.  Oildart,   1  N.  B. 


(*)  Hefford  V.  Alger,  1  Taunt  818. 

(0  Anon.  4  Taunt  30,  («)    Sjaundert   v.  Darling,     BulL 

(ft)  Page  o.  Earner,  1  B.  &  P.  SIS.  N.  P.  60. 

(I)  Richards  v.  Acton,  8  Bl.  ISSO.  (ji)    Srans  v.  Brander,   S  H.  Bl. 

Bou9  V,  Patterson,  Id  yio.  Abr.  S99.  647.   overruling  C^ncanen  v.  Letb- 

8  u  8  • 
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the  sberiff  the  sureties'  on  the  bond  may  be  witnesses  to  prove 
tbeir  own  sitfficiebcy.  (?)  '  : 

Although  the  assignee  of  the  replevin  bond  is  the  proper  per- 
son to  bring  the  action;  yet  if  he  be  the  bailiff  only,  the  lessor, 
with  his  consenti  may  bring  the  actbn  in  his  name ;  and  in  that 
case  the  bailiff  will  have  rio  power  to  release  the  action  without 
the  lessor's  privity. <r) 

In  the  case  of  Ansten  u  HowiBird  (#)  the  question  was  whether 
where  the  sheriff  takes  a  replevin  bond  with  one  surety  only,  and 
after  a  judgment  in  i^plevin  for  a  return,  the  return  fiiUs,  upon 
which  the  distrainor  recovers  against  the  sheriff,  the  sheriff  can 
recover  against  the  single  surety  more  than  a  moiety  of  the  sum 
composed  of  the  rent,  and  the  costs  of  the  replevin  suit.  The  court 
thought  that  the  sheriff  ought  not  to  recover  more;  and  the  parties 
compromised  the  matter  according  to  the  advice  of  the  court,  the 
defendant  paying  one  moiety. 

'  The  Tights  between  party  and  party  are  paramount  to  the  rights 
between  one  party  and  his  attorney.  Therefore,  where  the  plain- 
tiff in  replevin  became  insolvent  after  obtaining  a  verdict  on  a 
variance,  the  court  having  permitted  the  avowant  to  amend  and 
try  his  cause  again,  paying  the  costs  of  the  former  trial  into  court, 
directed  'Such  coats  to  be  a  fund  for  bis  rent  in  derogation  t>f  the 
lien  of  the  plaintiff's  attorney.  (I) 

.  As  the  distrainor  could  not  use  or  work  the  distress,  much  less 
could  he  sell  it  at  the  common  law.  (« )  In  the  ling's  case,  how- 
ever, from  the  peculiar  nature  of  the  writ,  which  is  a  levari Jbdasj 
the  sheriff  was  bound  to  sell  the  distress  levied  at  a  just  and 
reasonable  price,  in  order  that  the  owner  might  not  be  ag- 
grieved, (d?) 

'^  The  Stat.  8  W.  and  M.  sess.  1.  c.5.,  which  enables  the  dis- 
trabor  to  sell  the  distress,  whenftiUy  stated,  is  to  the  Ibllowiag 
effect :  that  if  the  tenant  or  owner  of  th^  gcKMls  distrained  shall 
not  within  five  days  next  after'  such  distress  taken,  and  notice 
thereof  (and  of  the  cause  of  such  taking)  left  at  the  chief  mansion 
house,  or  other  most  notorious  place  on  the  premises  charged 


bridge,  2  H.  Bl.  36.    See  also  Yea  v.  («)  7  Taant  SS7. 

lethbridge,  4  T.  R.  433.  (f)  Brown  v.  Sayce,  4  Taunt  SSOl 

(q)  1  Sauad.  195.  c.  (»)  Co.  Lttt  47.  b.. 

(r)  Hickey  o.  Burt»  7  Taunt  48.  (jr)  Madd.  Hist  Excb.  670. 
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with  the  rent  distraioed  for,  replevy  the  same  with  sufficient 
security  to  be  given  to  the  sheriff  according  to  law,  then  in  such 
case  after  such  distress  and  notice  as  aforesaidi  and  expiration  of 
the  said  five  days,  the  person  distrafning  may  and  shall  with  the 
sheriff  or  undersheriff  of  the  county,  or  with  the  constable  of  the 
hundred,  parish,  or  place,  where  such  distress  shall* be  taken, 
(who  are  by  the  same  act  required  to  be  aiding  and  assisting 
therein)  cause  the  goods  and  chattels  so  distrained  to  be  appraised' 
by  sworn  appraisers,  (whom  such  sheriff,  undersheriff,  or  con- 
stable, are  thereby  empowered  to  swear  to  appraise  the  same 
truly  and  according  to  the  best  of  their  understandings)  and  after 
8uch  appraisement  shall  and  may  lawfully  sell  the  goods  and 
chattels  distrained  for  the  best  price  which  can  be  gotten  for  th^ 
same,  towards  satisfaction  of  the  rent  for  which  the  said  goods 
and  chattels  shall  be  distrained,  and  of  the  charges  of  such  dis- 
tress, appraisement,  and  sale,  leaving  the  overplus,  if  any,  in  the 
hands  of  the  said  sheriff,  undersheriff,  or  constable,  for  the 
owner^s  use. 

The  five  days  allowed  by  this  statute  before  a  distress  can  be 
sold  are  inclusive  of  the  day  of  eaSS.  (y)  But  if  the  goodd  dis- 
trained are  only  appraised  at  the  end  of  the  five  days,  and  not 
sold,  this  does  not  take  away  the  tenant's  right  of  replevying, 
although  the  goods  are  removed  from  the  premises,  (s) 

The  Stat.  2  W.  and  M.  does  not  apply  to  the  distress  of  stand- 
ing corn ;  for  that  was  not  distrainable  till  the  stat.  11  Geo.  II. 
c.  19.  8.  8.  (a)  made  it  so.  By  that  statute  the  landlord  after 
having  seized  any  crops  of  corn,  grass,  hops,  roots,  fruits,  pulse,  or 
other  product,  as  a  distress  for  rent,  may  cut,  gather,  make,  cure, 
carry,  and  lay  up  the  same,  when  ripe,  in  the  bams  or  other  proper 
place  on  the  premises,  or  in  case  there  shall  be  no  barn  or  proper 
place  on  the  premises,  then  in  any  other  place  which  the  lessor 
shall  hire  or  procure,  and  as  near  as  may  be  to  the  premises;  and 
in  convenient  time  he  may  appraise,  sell,  or  otherwise  dispose  of 
the  same,  towards  satisfaction  of  the  rent  for  which  such  distress 
shall  have  been  taken,  and  of  the  charges  of  such  distress,  ap- 
praisement, and  sale,  in  the  same  manner  as  other  goods  aqd 


Of)  WftlUce  p.  King,  1  H.  Bl.  IS.  (a)  Extoaded  to  Ireland  by  the  stat. 

(«)  Jacob  V.  King,  I   Manh.  135,      56  Geo.  lit.  c.  88.  8. 15. 
5  Taunt  451. 
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cbattels  may  be  seized,  dutrained^  and  disposed  of:  the  appraiae-^ 
ment  thereof  to  be  taken^  when  cat,  gatheredy  eured,  bbA  madej 
and  not  before.  It  k  also  thereby  provided  that  notice  of  the 
place  where  the  goods  so  distrained  shall  be  lodged  or  depositeil 
shall,  within  one  week  after  the  lodging  or  depositing  thereof  in- 
such  place,  be  given  to  such  lessee  or  tenant,  or  left  at  his  or  her 
last  place  of  abode.  If  after  any  distress  so  taken  of  com  or 
other  growing  produce,  and  at  any  time  before  the  same  shall  be 
ripe,  and  cut,  cured,  or  gathered,  the  tenant  or  lessee,  bis  or  her 
executors,  administrators,  or  assigns,  shall  pay  or  cause  to  be 
paid  to  the  lessor  or  landlord,  or  his  bailiff,  the  whole  rent  in 
arrear,  with  the  full  costs  and  charges  of  making  such  distress,, 
then  the  distress  shall  cease,  and  the  corn  or  other  growing  pro- 
duce shall  be  delivered  to  the  lessee  or  his  tenant,,  his  or  her 
executors. 

Where  (b)  a  distress  was  made  of  standing  corn  on  Saturday 
the  29th  of  August,  and  the  sale  took  place  on  th^  Tuesday 
following,  it  was  contended  that  the  lessee  might  maintain  an 
action  on  the  case  against  the  landlord  under  the  stat.  2  W. 
and  M.  sess.  1.  c.5.  s.2.  for  selling  the  distress  before  five  daysy 
or  a  reasonable  time.  The  jury  assessed  the  damages  in  respect 
of  the  growing  crops,  which  were  sold  before  they  were  ripe  i 
but  the  court  held  that  the  sale  was  altogether  void ;  for  the 
com  could  not  be  sold  before  an  appraisement,  and  no  appraise* 
ment  could  be  made  before  the  corn  was  ripe.  The  plaintiff  had 
therefore  sustained  no  legal  damage;  and,  consequently,  had  no 
ground  of  action  in  respect  of  it. 

The  convenient  time  mentioned  by  the  stat.  11  Geo.  il.  c.  19^ 
s.  8.  cannot  be  measured  by  any  reference  to  the  five  days  al- 
lowed for  replevying  by  the  stat.  2  W.  and  M.,  at  least  as  &r  as 
respects  growing  com  and  other  produce;  for  the -next  section  of 
the  same  statute  supposes  that  notice  of  the  place  where  such 
distress  is  lodged  may  not  be  given  to  the  tenant  within  the  five 
days. 

Where  land  lies  in  diflferent  but  contiguous  hundreds^  and  a 
distress  is  levied  in  both  hundreds,  and  impounded  in  one  of 
them,  the  constable  of  either  hundred  may  administer  the  oath  to 
the  appraisers.    So  if  the  distress  be  taken  in  one  of  such  hon* 

(h)  Owen  V.  Legh,  3  B.  and  A.  470. 
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dndiiy  and  drivm  to  the  otker^  and  there  impounded^  tte  eboring 
it-llie  coBtlemiioe  of  the  taking;  and  the  eoiislaUe  of  the  hundred 
wImto  the  distrefls  was  first  found  majr  administer  the  oath  In  the 
ether  hundred  in  which  he  has  no  authority,  (c) 

Feraonal  notice  of  the  sale  is  sufficient,  since  notice  is  the 
tiling  required;  and  the  owner  of  the  goods  to  whom  notice  haa 
bean  given  oannet  object  that  notice  has  not  been  given' to- the 
tenant  (if)  Also  a  sale  by  the  distrainor  or  his  bailiflT,  though 
neither  sheril^  under-sheriflTi  or  constable,  be  present  at  the  sale^ 
fbr  the  price  at  which  thej  have  been  appraised,  is  good  ;  (e)  for 
it  Will  be  intended  to  be  the  best  price  till  the  contrary  is  shewUii 
But  dw  person  who  makes  the  distress  cannot  be  one  of  the 
8wom  appraisers.  (  f) 

Before  thestat.  11  Greo.  IL  c.  ld»  s.  19.  the  person  distraining 
was  frequently  deemed  a  trespasser  ab  imtio^  in  consequence  of 
seme  sobsequent  irregularity  or  tortious  act  committed  in  the 
cMrse  of  the  distress,  although  he  might  have  had  legal  cause  ta 
distrain  in  the  first  instance  for  rsnt  arrear ;  and  in  an  action 
brought  against  him  as  such,  the  plaintiff  was  entitled  to  recover 
the  full  value  of  the  rent  for  which  such  distresses  were  taken. 
T6  remedy  wbieh  ii^stiee  the  stat  1 1  Geo.  II.  provided  that 
the  distrainor  should  not  be  so  deemed  a  trespasser  ab  initio,  by 
fetoon  of  any  subsequent  irregularitj ;  but  gave  the  party  ag^ 
grieved  by  any  such  unlawful  act  eir  irregularity  an  action  of 
trespass  or  on  the  case,  at  bis  eleotien,  for  the  speeial  dadiagey 
and  ae  mote^  tcigether  with  full  costs  of  sut4  in  case  be  should 
recover  in  such  aetion.  The  tonaot,  hewever,  camiot  reeover  if 
tonder  is  made  before  aetion  bpMght^  (g)  By  s.  91.  of  the  same 
statate-CA)  the  general  issue- nmy  be  pleaded  by  the  defendant 
in  such  cases ;  and,  if  the  plaintiff  be  bonsuite^  the  defendant  ia 
eatitled  t#  double  costs. 

With  respect  to  the  action  of  the  case  mentioned  in  the  statute, 
it  must  be  understood  of  such  actioUs  only  as  are  consistent  with 
the  remedy  intended.    Thesefore^  although  trover  be  an  action 

(e)  Walter  v.  RumUl,  1  Ld.  Raym.  (g)  See  sect.  90. 

5S..  (A)  Irish.  tUt,  15  Geo.  II.  c.  B.  t  9. : 

(d)  iHd.  but  no  Irish  statute  appeam  to  have 

(«)  AM.  adopted  fin  IStli  aad  SOIh  sections  of 

(/)  Wefltnesd  v.  Cewne*  l  Slark.  the  fb^lish  statote. 

H.P^C.  178. 
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on  tbe  case,  that  form  of  action  will  not  lie  for  gpoda  irregnkrljr 
sold  niider  a  distress,  betense  it  tends  to  ^lace  the  landlord  in  the' 
situation  of  a  trespasser  ab  initio^  which  the  statnte  expressly 
declared  that  he  should  not  be  considered,  (t) 

Although  the  statute  gives  the  party  his  election,  it  must  be 
understood  with  some  qualification ;  for  it  cannot  be  considered  aa 
giving  an  option  of  those  two  remedies  in  every  case  of  an  un* 
lawful  act,  whether  the  action  is  adapted  to  the  natuire  of  that  act 
or  not,  by  general  law.  He  cannot  therefore  maintain  trespisss, 
for  instance,  against  the  distrainor  for  an  excessive  distress,  or  for 
detaining  in  his  hands  the  proceeds  of  the  goods  sold  beyond  the 
rent  and  costs.  The  option  therefore  must  be  understood  acco^' 
ing  to  the  subject  matter ;  that  is,  trespass  where  the  action  of 
trespass  is  the  proper  remedy;  and  case,  where  case  would  be  so 
on  general  principles  of  la  w. 

Where  (J)  one  having  entered  under  a  warrant  of  distress^ 
continued  in  possession  fifteen  days,  during  the  four  last  of  which 
he  was  removing  the  goods  sold  under  the  distress,  although  it 
was  held  that  he  was  a  trespasser  for  continuing  on  the  premises 
after  the  time  allowed  by  law,  and  disturbing  the  plaintiff  in  pos- 
session of  the  premises;  yet  Lord  Ellenborough,  C.  J.  said  be 
should  have  had  great  doubt  in  this  case,  if  one  of  the  trespasses 
charged  and  proved  had  not  been  the  taking  and  removing  the 
goods  firom  the  premises  after  the  time  allowed  by  law,  and  the 
case  had  rested  on  the  mere  personal  remaining  of  the  party  on 
the  premises :  for  then  the  case  would  have  resembled  the  case  of 
one  who  enters  by  leave  of  the  owner,  and  does  not  quit  at  the 
time,  or  after  the  purpose  is  satisfied  to  which  his  leave  extended; 
who,  according  to  the  doctrine  in  the  Six  Carpenters*  case,  {k)  is 
not  a  trespasser  by  merely  not  doing  what  he  should  do*  Le 
Blanc  and  Bayley,  J  J.  held,  on  the  contrary,  that  the  mere  act  of 
remaining  on  the  premises  after  the  time  allowed  by  law  made 
the  defendant  a  trespasser.  It  seems  however  to  be  settled,  that 
for  such  an  irregularity  as  omitting  an  appraisement  trespass  will 
not  lie.(0  But  trespass  will  lie  against  a  landlord,  who  in 
making  a  distress  for  rent  turned  the  plaintiff's  fomily  out  of 


(0  Wallace  v.  King,  1  H.  Bl.  18.  (ft)  8  Rep.  14S. 

OlWiaterboraeo.Morgan,  llSast         (0  Messing  v.  KenAle»  a  Campb. 
895.  N.  P.  C.  1 15. 
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ponesflioDj  and.kopt  possesrion  of  tbe  premises  in  which  be 
impounded  the  distress,  (m) 

If  the  landlord  does  not  distrain  himself^  he  may  authorize  any 
other  person  in  the  following  manner,  or  to  the  like  effect : 

I  do  hereby  authorize  you,  E.  F.  of,  &c.  in  the  county 
of,  &c*  yeoman,  to  distrain  the  goods  and  chattels  of  A.  B.  of, 
&c.,  in  the  said  county,  husbandman,  in  the  dwelling  house  (or 
'^  in  the  ferm,  laiids,  and  premises,")  situate  in  the  said  county^ 
for  /.  being  years  rent  due  to  me  for  the  same^ 

at  last :  and  to  proceed  thereon  for  tbe  recovery  of  the 

said  rent  as  the  law  directs,  dated  the       day  of . 

Yours,  &c. 

To.  E.  F.  (the  bailiff). 

Then  either  the  landlord  himself,  or  the  person  empowered  by 
him.  as  aforesaid,  must  go  upon  the  premises,  and  seize  the  distress 
or  some  part,  in  the  name  of  the  whole ;  and  make  an  inventory 
thereof  as  follows. 

An  inventory  of  the  several  goods  and  chattels  dis- 
trained by  me  C.  D.  (or  <<E.  F.  the  bailiff")  the     day  of 
in  the  year  of  our  Lord  in  the  dwelling  house,  (dc' 

scribing  the  premiset)  of  A.  B.  situate  at  in  the 

county  (if  the  distress  be  made  by  a  baiKff  say,  ^*  by  the 
authority  and  on  the  behalf  of  C.  D.")  for  the  smn  of  I. 
being  years  rent  due  to  me,  (or  ^  to  the  said  C.  D.'*) 

at  '  last. 

In  the  dwelliqg  house. 

In  the  parlonr.r-Oae  table,  Set.  (satting  out  the  goods.) 

In  the  cowhouse. — Six  cows,  &c. 

This  inventory  is  liable  to  a  stamp  duty  of  9s.  6d.  by  stat. 
37  Geo.  III.  c.  90.  s.  I. 

A  copy  of  this  inventory,  together  with  a  copy  of  the  following- 
notice  of  distress,  should  be  left  with  the  tenant,  or  at  his  dweUing' 
house. 

JVbfice. 
To  Mr.  A.  B. 

Take  notice  that  I  have  this  day  distrained  (or  '^  that  as 
bailiff  to  C.  D.  your  landlord,  I  have  this  day  distrained*') 

(M)Elhertono.FoppleweU,  1  ISssl.  139.  AatleUv.Vinceat»  SU-Rsym*  I48S. 
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mi  tbe  preniMt  abofWBiMtioiMrir  tlie  •ttemf  goodie  mT 
chattek  specified  in  the  abeipe  inveDtory  fi>r  tlie  Sttfli  of  L- 
beins  jeart  rrat  dae  to  me  (or  <<  la  tlw-  said  C.  D.")' 

at  last  for  the  aaid  pteaieei  t  and  tiiat^  nnlees  joa  pa]F« 

the  said  rent  with  the  charges  of  distraining  for  the  same 
within  five  days  from  the  date  hereof  the  said  goods  and ' 
chattels  will  be  appraised  and  sold  according  to  law*.    Given* 
under  my  hand  the        day  of  ii^  the  year  of  owr 

Lord 
Witness  Its.  CD. 

The  like  notice  for  growing  crops  under  the  stat.  11  Geo.  II. 
c.  19.  s.  8. 

Mr.  A.  B. 

Take  notice  that  I  have  this  day  taken  and  distraiaed 
(or  ^  that  as  bailiff  to  C.  D.  yoor  landlord,  I  have  taken  anit 
distrained")  on  lli«  land*  and  premises  abovementioned,  the 
several  growing  crops  specified  in  the  above  inventory  for 
the  sum  of  L^  being  years'  rent  duo  to  me  (or 

« to  the  eaid  C^  D.">  for  the  said  lands  and  premieee :  and 
that  unless  you  previously  pay  the  said  rent,  witbthd  charges^^ 
of  distraining  for  tbe  smnei  I  shall  proceed  to  p^  gather, 
mahe^cure^  tt^nj^  and  lay  np  the  said  crops  when  ripe^  in  the 
bam  or  oflier  proper  place  on  the  said  prenHses^  and  in. 
convenient  time  io  appraise,  sdl,  and  dispose  of  the  flbme, 
towards  satisfaction  of  the  said  rent,  and  of  the  charges  of 
such  distress,  appraisement,  and  sale^  aoeordiog  W  the  form 
of  tbe  statute  in  sneh  caso  made  and  provided.  €3iven  under 
my  hand,  &c. 

Witness. 

If  the  rent  be  not  paid,  nor  the  goods  replevied  before  the  thno 
lientioiied  in  the  notice,  tfie  persen  distrainhig  must  go  to  the 
place  where  the  distness  is  served,  with  a  constable  and  two  sUfli* 
cient  appraisers,  who  are  to  take  the  following  oath  : 

You,  and  each  of  you,  shall  well  and  truly  appraise  the 
goods  and  chattels  mentioned  in  this  inventory,  (the  am* 
stable  at  the  same  time  holding  the  iinetUorjf  in  his  handy 
and  shetdng  it  to  the  appraisers)  accordiiig  to  the  best  of 
your  jodgmeot^    So  Mp  you  CM. 
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Tke  appraiiemeDt)  and  a  mamoffandiiQi  of  tbe  adniBiftmtioD  of 
the  oath  abore  get  forth^  are  ueuaUy  jadoned  optu  the  iaveatoiy 
thus : 

Memorandum. 

Memorandam,  that  oa  the  day  of  in  the 

year  of  our  Lord  G.  H.  of  and  I,  K.  of 

two  iwom  appraisers^  were  sworn  upon  the  holy  evaageliste 
by  me,  L.  M,  of  eanstable,  well  and  truly  to  appraise 

the  goods  and  chattels  mentioned  in  this  inventory,  aooordiag 
to  the  best  of  their  judgment*    As  witness  my  band. 

li.  M.  (the  constdbie)^ 

Present  at  the  time  of  swearing  the 
said  O.  H.  and  L IL  as  above,  and 
witnesses  thereto. 

N.O. 

P.Q. 

Form  9f  ApfraisemBnt. 

We  the  abovenamed  6.  H.  and  I.  K.,  appraise  and 
yalue  the  goods  and  diatfcis  mentioned  in  this  inventory, 
attbesam       /.    As  wkaees  our  hands  flie       day  of 
in  the  year  of  our  Lord 

Witness  R.  S.  G.  H.)       Sworn 

LK.  9   Appraisers. 

If  the  tenant  request  tiie  landlord  to  give  fhrtber  time  for 
selling  the  goods  dtstrained,  and  the  laiMMerd  eonseut,  the 
better  way  for  both  partiee  is  that  the  tenant  should  sign  a 
mem^randam  to  the  following  effect: 

Meaiorandum :  that  I,  A.  B.,  do  hereby  consent  and 
agree  that  C*  D.  my  landlord,  who  hath  distraided  my  goods 
and  chattels  for  rent  in  a  dwelling  house,  &c.  (describing 
the  premises)  situate  at  in  the  county  of 

shall  continue  in  possession  of  my  said  goods  and  chattels 
in  the  said  dwelling  house,  for  the  space  of  days  from  the 
date  hereof;  the  said  C.  D.  having  agreed  to  forbear  the 
sale  of  the  said  goods  and  chattels  for  the  said  space  of  lime, 
to  e&aUe  me  to  discharge  the  said  rent.  And  t  (he  said 
A.  B.  do  hereby  agree  to  pay  the  expenses  of  keeping  tho 
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said  possession,  and  not  to  replevy  the  said   goods  and 
chattels.    Witness  my  band,  fte. 
Wi 


The  Stat  57  Geo.  III.  c.  93.  regulates  the  costs  of  distress 
made  for  the  payment  of  small  rents,  where  the  snm  doe  doe^ 
not  exceed  SO/.  In  such  cases  no  person  making  a'  distress  can 
make  any  further  charge  than  those  mentioned  in  the  schednlie  to 
that  act;  and  the  party  aggriered  may  apply  to  a  justice  of  the 
peace,  who  may  adjudge  treble  the  amount  of  the  monies  unlaw- 
fully taken,  to  be  paid  with  costs,  which  may  be  levied  by  dis- 
tress ;  and  if  no  sufficient  distress,  such  justice  may  imprison  the 
ofiender  till  the  order  is  satisfied. 

Schedule  of  costs  and  charges  under  this  ac*. 

Levying  distress,  three  shillings. 

Man  in  possession,  two  shillings  and  sixpence. 

Appraisement,  C^heiker  by  one  broker  or  more)  sixpeneei-if^ 

the  pound  on  the  value  of  the  goods. 
Stamp. 

All  expenses  of  advertisements,  ten  shillings. 
Catalogues,  sale,  and  commission  on  delivery  of  the  goods ;  one . 

shilling  in  the  pound,  on  the  net  produce  of  the  sale. 

It  is,  however,  provided  by  the  same  act  that  no  person  ag- 
grieved by  any  distress  for  rent,  or  by  any  proceedings  in  the 
course  of  it,  or  by  any  costs  or  charges  in  respect  of  the  same, 
shall  be  barred  of  other  legal  remedies,  except  so  fiur  as  any  com- 
plaint shall  have  been  heard  or  deteemined  by  the  order-  and 
Judgment  of  a  justice  under  the  act ;  which  order  and  judgment 
shall  be  given  in  evidence  under  the  general  issue  in  all  cases 
where  the  matter  of  such  complaint  shall  be  made  the  sul^ect  of 
an  action. 

By  the  sixth  section  of  the  same  act  every  broker  of  other,  per- 
son who  shall  make  or  levy  any  distress  whiatsoever  shall  give  a 
copy  of  his  charges,  and  of  all  the  costs  and  charges  of  any  distress 
whatsoever,  signed  by  him  to  the  person  or  persons  upon  whose 
goods  or  chattels  any  distress  shall  be  levied;  although  the 
amount  of  the  rent  demanded  shall  exceed  the  sum  of  twenty 
pounds. 
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Where  (o)  goods  were  sold  under  a  distress  for  rent,  and  a 
surplus  remained  in  the  hands  of  the  constabloi  who  becanfe  bank- 
rupt, it  was.  held  that  the  tenant  bad  no  title  to  a  preference  be- 
fore the  other  creditors ;  for,  although  it  might  be  so  where  the 
goods  remained  in  specie,  yet  here,  the  money  was  embezzled, 
and  the  tenant  could  only  come  in  with  the  other  creditors,  and 
on  the  same  footing. 

Where  (p)  the  tenant  of  premises,  demised  at  a  rent  payable 
half-yearly,  agreed  to  pay  all  taxes,  except  the  landlord's  property 
tax^  and  agreed  also  to  lay  out  SO/,  in  repairs,  which  the  land- 
lord agreed  to  allow ;  and  afterwards  the  landlord  distrained  for 
half  a  yearns  rent,  and  sold  to  the  whole  amount,  without  allow- 
ing either  for  repairs,  or  property-tax  which  he  knew  the 
tenant  had  paid  to  the  collector;  it  was  held  that  the  tenant 
might  recover,  in  respect  of  the  property-tax,  in  an  action  for 
money  had  and  received  against  the  landlord;  but  not  for  the 
xepairs. 

, .  |i|  the  whole  course  of  the  process  of  distress  the  landlord  has  no 
property  in  the  distress ;  therefore,  although  the  stat.  S  W.  and  M. 
7>ermits  him  to  sell,  the  vendee  will  be  entitled  immediately  from 
the  tenant,  and  not  by  the  landlord*  (q)  If,  however,  the  goods  of 
an  under  tenant  or  stranger  are  distrained  and  sold  by  the  landlord 
paramount,  for  the  rent  due  from  the  immediate  lessee,  the 
money  paid  by  the  purchaser  vests  immediately  in  the  landlord  in 
satisfaction  of  the  rent ;  and  never  becomes  the  money  of  the 
owner  of  the  goods :  therefore,  the  owner  cannot  iir  such  a  case 
jnaintain  an  action  against  the  lessee,  who  owed  the  rent  distrained 
.for,  for  money  paid  to  his  use.  (r)  On  the  same  principle  it  was 
determined  by  the  barons  of  the  exchequer,  and  affirmed  on  a 
writ  of  error^  that  if  a  distress  be  made  for  rent,  and  before  the 
five  days  given  by  the  act  are  expired  an  extent  issues,  though  it 
be  not  levied,  for  a  debt  due  to  the  crown,  the  extent  will  take 
place  of  the  distress ;  for  a  distress  is  only  a  pledge :  but  the 
extent  binds  the  property  from  the  iesie  or  fiai.  (s) 

{0)Bxparie  Do1wod»  7  ViAAbr.74.  119.    Es parte  Deviae»  1  Cook.  B.L. 

(p)  Girtham  v.  Tate«  1  M.  and  S.  177. 

609.  '   (r)  Moore  «.Fjrke,  11  East  53. 

(f)  BradyU  v.  Ball,  1  Bro.  Ch.  Ca.         (t)  R.  v.  CoUod,  Boni*9  Just  tit 

4S7.    The  King  v.  Cotton,    Parker  Dittreai,  by  Chetw.  Yok  I.  p.  7S7. 
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Where  (0  a  landlord  had  distrained  for  rent  arrear,  and  the 
tenant  had  replevied,  and  had  sold  a  part  of  the  goods  on  his  own 
account  by  the  permission  of  the  landlord,  and  in  the  mean  time 
the  rest  was  seised  under  an  extent  tested  after  the  distress 
for  a  debt  due  to  the  crown ;  which  debt  was  satisfied  out  of  the 
levj,  according  to  the  exigence  of  the  writ ;  the  landlord  applied 
to  the  equitable  jurisdiction  of  the  exchequer  to  interfere,  to  en- 
large the  time  for  the  return  of  the  extent,  in  order  that  the 
aheriff  might  proceed  against  the  land^  of  the  debtor  for  the  crown 
debt,  on  the  ground  that  by  the  operation  of  the  distress  the  de- 
fendant had  not  goods  and  chattels  suiBclent  to  pay  the  crown 
debt,  (n)    This  application,  it  may  be  observed,  was  on  rather 
a  strained  interpretation  of  the  words  of  the  great  charter,  ^  No$ 
vero  nan  sdsiemus  terram  aUquam  vet  reddStum  pro  debiio  aHquo 
quam  diu  caUdla  deUtorh  prccsentia  sufficiant  ad  debt  turn  reddendum 
ei  ipse  debitor  sU  paraiut  inde  satisfacereJ*    But  the  court,  on 
general  principles,  thought  that  landlords  had  no  equity  which 
other  creditors  have  not ;  a  Judgment  creditor  might  do  the  same 
thing  with  more  reason,  for  he  has  a  special  property  in  the  goods. 
But  in  this  particular  case  they  held  it  to  be  an  insuperable 
objection  to  this  application  that  the  crown's  debt  had  been  actu- 
ally satisfied ;    and,  therefore,  the  extent  was  fundus  offido. 
After  the  crown's  debt  was  satisfied,  die  court  could  not  look  to 
the  interest  of  other  creditors. 

A  special  injunction  to  restrain  a  defendant  from  distraining 
may  be  obtained  in  the  exchequer  before  answer,  if  the  defendant 
is  in  contempt  for  not  answering,  (d)  But  a  lessee  who  i9  pro- 
ceeded against  in  ejectment,  by  a  person  claiming  his  landlord's 
title,  and  at  the  same  time  is  threatened  by  his  landlord  with  dis- 
tress, cannot  sustain  an  injunction  to  restrain  either  the  distress 
or  the  ejectment,  because  he  cannot  by  such  means  bring  his  land- 
lord's title  into  dispute,  (jt) 

A  heriot  reserved  upon  a  lease  is  in  some  respects  similar  to  rent; 
it  must  be  demanded;  it  maybe  distrained  for;  and  the  lessor 
may  take  any  man*s  beast  on  the  land,  which  maj  have  come 
there,  without  his  or  his  tenant's  defeult;  and,  he  may  sell  them,  if 
not  replevied  by  force  of  the  stat  9  W.  and  M.  seps.  1.  c.  5.  So 

(0  J^  pdrU  Tbantoa,  In  ibo  Hag        (v)  HenuagiF,  Bmos,  l  Price  SM 
V.  Hodder,  4  PHoe  $19.  («}  Honaur  m  Moori  4  PKce  5. 
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4}ie  landlord  tannot  distrain  for  ft  out  of  the  land^  any  more  than 
Tor  rent:  bat  it  seems  e<][ually  clear  that  he  may  seiee  hitf 
tenant^s  best  beast  wherever  he  finds  it,  whether  on  the  premises 
or  not ;  for,  upon  the  death  of  the  tenant,  the  property  is  vested 
in  the  lord,  (y)  The  abusive  taking  for  heriots  in  Ireland  where 
none  were  due  was  restrained  by  the  stat.  10  and  1 1  Cha.  I.  c.  10, 
Irish.  But  the  act  does  not  extend  to  cases  where  a  herlot 
4s  reserved  between  lessor  and  lessee,  and  especially  reserved  in 
-writing. 

Before  the  stat.  8  Ann.  c.  14.(x)  executions  took  place  of  all  debts 
"which  were  not  specific  liens  on  the  goods  of  the  debtor.  That  sta- 
tute, it  has  been  before  observed,  entitles  the  landlord  to  one  year's 
Tent  before  the  good»  are  applied  to  the  purposes  of  the  execution: 
but  no  more  than  one  yearns  rent  firom  the  time  of  the  execution. 
Neither  the  landlord,  nor  the  execution*  creditor,  caif  go  upon  the 
{vremises :  but  the  sheriff  only,  by  virtue  of  the  execution.  After 
the  sheriff  has  notice  of  rent  being  due,  he  cannot  remove  the 
^ods  without  satisfying  the  bndlord;  and  unless  the  rent  be 
paid,  the  sheriff  must  quit.  If  he  does  not  quit,  a  special  action 
on  the  case  lies  against  him :  but  the  .landlord  may  also  apply 
to  the  court  to  ^have  restitution  to  the  amount  of  the  goodft 
sold,  (a) 

This  statute,  however,  is  inapplicable  both  to  extents  directly 
«t  the  suit  of  the  king,  and  to  extents  in  aid.  They  are  both  pre- 
rogative processes ;  for,  although  an  extent  in  aid  issues,  in  the 
first  instance,  in  aid  of  the  subject,  it  ultimately  and  in  effect  ope- 
rates for  the  benefit  of  the  king ;  and  the  word  ^  extent''  in  the 
statute  has  been  held,  therefore,  to  be  satisfied  by  applying  it  to 
extents  of  a  private  nature,  (b)  Outlawry  at  the  suit  of  the  king 
is  privileged  on  the  same  principle :  (c)  but  a  aqnas  uUagatum 
in  a  civil  suit  is  only  a  private  execution ;    and,  therefore^  the 


Or)  Woodland  v.  Mantel^  Plow.  06. 
a.  Odiham  v.  Smith,  Cro.  Uiz.  589. 
1  And.  898.  Oould«b.  191.  M^r. 
MO.  8ec  Nelt.  lutw.  436.  Oabornev. 
Starca,  8  Lutw*  ISd^.  Austin  p.  Ben> 
nett^  1  gidk,  S5«.  Pvker  v.  Gsge,  I 
Show.  81.  Scory  V.  Randall,  H^ 
67»6|f.  SeQVdsQii*t|ie]illiuicrtl61. 
«Milr«.   See  also  8dwaidi«,Moseley» 


Willes  199. 

(s)  Iri«b^taU  9  Aon.  c«  8. 

\a)  Darling  v.  Hill,    Rep.   temp. 
Hardw.Sftft.  West  v^HedgoH  9  Banes 
174. 8vo. 
'  '  (»)  The  King  v.  De  Caax,  8  TAo6 

{e)  R.  V.  Soatherby,  Bank  5.    R. 
«.  Pritchard,  OM,  969. 
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goocfs  of  a  tenant  are  liaUe  to  a  year's  rent,  notwithstanding 
outlawry  in  a  civil  suit,  (d) 

This  statute  in  other  respects,  has  been  considered  as  entitled  to 
a  liberal contruction ;  and,  therefore,  the  words  ^  the  party  at  whose 
fuit  the  execution  is  sued  out,  &c*"  have  been  held  to  mean  either 
jdaintiff  or  defendant,  although  it  is  afterwards  said,  ^^and  the  sheriff 
is  required  to  pay  to  the  said  plaintiff  as  well  the  money  so  paid  for 
rent,  as  the  execution  money."  (e)  A  defendant's  execution, 
therefore,  for  the  costs  of  a  nonsuit  are  within  the  statute,  just  as 
much  as  an  execution  at  the  suit  of  the  plaintiff.  (/) 

If,  on  the  goods  of  a  tenant  being  taken  in  execution,  an  agent 
of  the  landlord  takes  from  the  sheriff's  officer  an  undertaking  for 
a  year's  rent,  and  consents  to  the  goods  being  sold,  the  landlord 
cannot  afterwards  maintain  an  action  against  the  sheriff  under  the 
Stat.  8  Anne,  although  the  undertaking  be  void  under  the  statute 
of  frauds,  or  by  any  other  means ;  for  the  landlord  has  waived  the 
benefit  of  the  statute.  The  sheriff  sold  the  goods  with  his  con- 
sent; and,  tberefpre,  the  only  remedy  was  upon  the  under- 
taking, (g) 

The  ground  landlord  cannot  come  in  for  rent  on  an  execution 
against  the  underlessee ;  (A)  nor,  where  (t)  thdre  are  two  execu- 
tions, is  the  landlord  entitled  to  a  year's  rent  on  each,  for  the 
statute  intended  only  to  continue  the  lien  as  to  one  year,  and  to 
punish  him  for  his  laches,  if  he  permitted  more  to  be  in  arrear. 
The  rent  is  payable  without  any  deduction  for  sheriff's  poundage 
or  any  other  charge.  (J) 

We  have  already  mentioned  that  an  action  will  lie  against  the 
sheriff  for  the.  tort ;  and  the  right  of  action  may  be  transmitted  to 
the  executors  or  administrators  of  the  landlord,  (k)  The  summary 
relief  by  a  rule  of  court  can  onjy  be  obtained  by  stating  a  full 
and  clear  case  on  motion.  (/) 

The  sheriff  is  bound  to  retain  one  year's  rent  out  of  the  pro- 
ceeds, provided  he  has  notice  of  the  landlord's  claim  at  any  time 

(i)  Greaves   v.   D^Acastro,   Buob.     '    (A)  Bennett'g  case,  2  Str.  787.   Cart 
194.  V.  GosliDgton,  11  Mod.  414. 

(e)  See  the  first  section  of  the  act.  (t)  Dod  v.  Sazby,  8  Str.  1084. 

(f)  Henchett  v.  Kimpaon,    8  Wils.         {j)  Gore  v.  Goflon,  1  Str.  S^. 
140.  (k)  Palgrave  e.  Windham,  I   Sir. 

(r)  B^therley  e.  Wood,  3  Canipb.     818. 
•W.  P.  R.  84.  (i>  Cook  i^.  Cook,  Andr.  818, 


^ 


Chap.  V.J  On  distress  and  replevins  673 

•  •    • 

If  bile  fhe  goods  remain  in  his  bands ;  and  in  one  case  (m)  Ibe 
•Qourt  ordered  the  same  to  be  paid  to  tbe  huidlord,  altbpogb  tbe 
QoUcci  was  given  after  tbe  removal  of  tbe  goods.  Tbere  is  no 
obligation  on  tbe  sberiff  to  find  out  wbat  is  due  to  tbe  landlord, 
and  to  pay  it  to  bim  witbout  notioe :  tberefore^  tbe  sberiff  does 
not  become  a  wrongdoer  till  notice,  (n)  In  an  action^  bowever, 
against  tbe  sheriff  tbe  notice  will  be  intended  after  verdict :  (o) 
but  a  demand  by  one  to  wbom  administration  is  afterwards  com- 
mitted does  not  operate  as  notice  by  relation,  (p) 

Tbe  landlord  can  only  claim  tbe  rent  due  at  tbe  time  of  the 
taking,  and  not  wbat  accrues  due  after  tbe  taking,  and  during  tbe 
continuance  of  tbe  sheriff's  possession,  (jq)  If  tbe  sberiff  remain 
on  the  premises  beyond  a  reasonable  time,  so  aa  to  injure  tbe 
rights  of  tbe  landlord,  tbe  latter  may  have  bis  remedy  by  action 
en  tbe  case« 

Where  (r)  goods  were  taken  in  execution,  and  tbe  money 
levied,  and  then  administration  was  taken  out  to  the  landlord 
who  died  intestate,  it  nws  held  that  tbe  administrator  came  too 
late  to  have  a  vear*s  rent :  but  the  statute  e^itends  to  executors 
and  administrators,  if  they  giv^  notice  in  t|me..  So  also  the  trustees 
of  an  outstanding  satisfied  term  may  sue  the  sheriff  fi)r  not  re- 
tainiog  a  year*s  rent  after  notice.  («) 

Tbe  statute  not  having  specified  any  form  of  notioe,  any  notice 
is  sufficient  to  put  bim  on  bis  guard ;  therefore,  a  notice  stating 
t^e  rent  to  be  due  to  J.  W.,  and  the  mortgagees  oS  bis  estate,  was 
held  sufficiejit,  although  Mgned.  by  a  person  who  was  not  tbe 
receiver  appointed  by  tbe  mortgage  deed.  (^)  So  if  it  be  proved 
that  the  sberiff,  with  knowledge  that  rent  was  due,  proceeded  to 
sell  without  retaining  tbe  rent,  be  wUl  be  liable  witbout  any 
specific  notice  from  the  landlord.  (41)  It  is  an  infringement  of  the 
statute,  if  the  sheriff  remove  any  part  of  tbe  goods,  (v) 

Where  (x)  tbe  tenant  committed  an  act  of  baDkraptcy  in  Oct. 
1810.,  and  a  commission  issued  on  the  Slst  Jan.  1811,  and  tbe 

(m)  Aroitt  r.  Garrett,  S  B.  &  A.  440.  (t)  Coljer  v.  Speer,  8  Brod.  and 

(«)  WariDg  V.  Dewberry,  I  Str.  97.  Biog.  67. 

(«)  Palgrave  v.  Windham,  1   Sbr.  (f)  Col yer  v.  Speer,  taipra. 

SIS.    tSee  ^itt  676.  (n)  Andrews  r.  Dixon,  S  B.  and  A. 

.  tf)  Waring  V.  Dewberry,  mM  nispr«.  645. 

(f )  Hoskins  V.  Knight,  1  M.  &  S.  S46.  (r)  Colyer  o.  Speer,  tuprm, 

(r)  Waring  V.  Dewberry,  Fort.  360.  <«r)  Lee  t^.  iopes,  llBattSSO. 
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theriff  on  the  Tib  Jaiib  181 1,  levied  an  exeenAion^iniAnr  niidi  \m 
sold  the  goodsy  mmI  ont  of  tlie  lum  prodused  bjr  ike  tab  paid  m 
year*!  rent  to  the  landlerd ;  in  an  aetion  bj  the  rasignees  agaiM^ 
the  dieriff  for' money  had  and  received  it  waa  held  that  the  8he*-» 
riiF  was  boand:  to  piXMre  that  he  paid  the  money  over,  befcre  no-* 
tjce  of  the  oevnmflaion  issued;  for  the  act  of  bankruptcy  and  the 
cemmiasion  had  changed  Ihe  propertj^  and  tvansferred  it  lo  th^ 
aasigneesi 

In  an  action  against  the  sheriff  ibr  an  improper  return  to  » 
fi.  fa.^  which  stated  that  be  had  paid  a  soni  ef  money  to  the  land- 
lord for  arrears  of  renty  it  wan  heM'  that  ho  ^as  bound  to  addaee 
some  evidence  that  rent  was  due :  but  the  landlord  was  notcompe-' 
tent  to  prove  it*  (y> 

Upon  a  motion  for  a  new  tilal  in  the  case  of  Harrison  e. 
Barry,  (x)  recently  decided  in  the  court  of  Exchequer,  the  court 
were  of  opinion  that  in  an  action  by  the  landlord  against  the  she- 
riff upon  this  statato,  Hie  plaintiff  having  shewn  a  demise  by  him, 
and  the  occupation  of  the  tenant,  it  lay  upon^  the  defendant  to 
prove  that  the  rent  vms  paid,  whfch  be  might  have  done  by 
calling  the  tenant.  A  second  point  in  this  case  related  to  the  rent 
being>  a  forehand  rent,  or  rent  stipnialed  to  be  paid  in  advance  ^ 
and  the  court  decided  this  point  also  in  favour  of  the  plaintiff^ 
for  they  held*  that  it  waa  a  rent  due  within  the  statute  of  Anne,  and 
they  said  it  might  be  distrained  fbr  either  as  agaioat  the  tenant, 
or  as  agaiflBt  the  jndgment  creditor^  who  makes  title  nndisr  an 
execution^  against  the  tenant's  ef^ts.  Upon  tho  trial  another 
point  was  left  to  the  jury,  whether  the  possession  under  the  iksi^ 
ttess  was  honA  fde^  or  whettier  it  was  eolottrable  and  coHoshre, 
and  for  the  purpose  of  delaying  creditors?  The  only  evidence  fbr 
this  was  that  the  landlord  who  had  distmined  had  not  sdd  within 
the  five  days,  by  arrangement  between  him  and  the  tenant.  The 
court  held  this  no  pmaf  per  »e  of  eollbsron.  9ir  W.  D.  Evans 
fbr  the  plaintiff  made  the  motion.  The  court  overruled  alF  the 
objections,  and  granted  a  new  trial. 

In  another  case,  (a)  the  same  court  held,  where  the  landlord  had 
recovered  against  the  sheriff  in  a  similar  action,  that  it  was  no 

(jr)  Keigfatley  v.  Birch,  S  Campb*  (#>  Lane  a.  Crockett,  T  Fries  ftsch. 

N.P.  R.  621.  ttep.  MS. 

{%)  7  Price  Bxch.  H<^«  6S0. 
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ground  for  a  new  trial,  tbat  the  goods  haring  been  afterwards  re- 
turned, the  plaintiff  was  not  damnified ;  for,  wbile  they  were  in  the 
custody  of  the  law,  the  landlord  could  not  distrain  them.  The  court 
held,  likewise,  that  the  want  of  an  allegation  in  the  declaration  that 
the  sheriff  had  notice  of  the  rent  due  according  to  the  statute  was 
not  the  subject  of  a  motion  for  a  new  trial,  but  should  be  moved  in ' 
arrest  of  judgment :  which,  as  it  had  not  been  made  within  the  four 
first  days  of  the  next  term  after  the  trial,  as  it  might  have  been  by 
moving  it  in  the  alternative,  when  the  rule  nisi  was  granted, 
could  not  then  tie  made.  The  defendant  afterwards  brought  a 
writ  of  error  on  the  second  point :  and  on  that  occasion,  Abbott, 
C.  J.  observed,  ^^  that  the  declaration  alleged  that  the  sheriff  had 
knowledge  of  the  rent  being  due.  The  words  *  well  knowing 
the  premises*  will  be  sufficient  for  the  purpose  of  that  allegation; 
for  it  must  be  remembered  that. this  is  after  verdict."  Dallas,  C.  J. 
^^  The  statute  does  not  in  terms  require  notice  to  be  given ;  and  the 
sheriff  may,  and  often  does,  make  himself  a  wrongdoer,  where  no 
notiee  has  been  given."  The  case  of  Palgrave  v.  Windham  (b) 
having  been  mentioned,  Abbott,  C.  J.  observed,  that,  not  fully  un- 
derstanding the  statement  of  that  case  in  the  report,  he  had  look- 
ed into  the  record,  and  found  that  notice  was  in  fact  given  to  the 
sheriff,  and  that  the  Want  of  notice  there  spoken  of  meant  want 
of  notice  to  the  plaintiff  in  the  action,  on  which  the  execution  was 
sued  out.  ^^  But,"  observed  his  lordship,  ^^  the  allegation  of  ^  the 
defendant  well  knowing  the  premises,'  is  sufficient  in  this  case, 
'or  it  must  refer  to  the  whole  subject  matter  of  the  declaration* 
If  the  present,  objection  could  prevail  the  object  of  the  statute 
might  often  be  entirely  defeated."  The  court  of  error  then 
affirmed  the  judgment. 

Where  (c)  goods  were  seized  under  an  extent  in  aid,  and  had 
been  kept  by  the  officers  for  a  long  time  locked  up  on  the  pre- 
mises, pending  a  reference  of  the  prosecutor's  claim,  during 
which  a  subsequent  arrear  of  rent  accrued-  due,  the  court  of 
Exchequer  refused  to  interfere  in  the  behalf  of  the  landlord,  so 
far  as  to  order  the  effects  to  be  sold,  and  the  rent  due  to  be  paid 
out  of  the  proceeds.  The  facts  of  this  case  were  the  following  : 
the  defendants,  who  were  wine-merchants  in  Sept.  1815,  (when 
the  extent  issued)  occupied  certain  premises,  consisting  of  vaults, 

ip)  1  Str.  21%.       (c)  The  King  ia  aid  of  Hyiton  i;.  Hill,  6  Price  19. 
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i^nd  a  counting-bouse,  on  a  lea^e  for  a  term  ending  the  Chridtmas 
following,  at  which  time  the  defendants  were  indebted  ta 
the  landlord  for  half  a  year's  rent.  After  the  extent  bafl 
issued,  the  defendants  agreed  with  the  landlord,  who  was  not 
aware  of  the  extent,  for  an  extension  <A  the  term  to  commence 
at  the  expiration  of  the  former,  under  which  (agreement  I)  the 
sum  in  question  had  become  due  for  subsequent  rent  on  the  25th 
March,  1818.  The -affidavit -of  the  sheriff's  officer,  who  made 
the  seizure,  stated  that  he  was  in  possession  of  the.  property  seised; 
but  that  the  defendants  had  continued  to  occupy  the  counting- 
house  over  the  vaults  without  interruption*  Richards,  Lord  C.B* 
^^  Had  the  property  been  sold  at  once,  it  is  admitted  no  qnestion 
could  have  arisen.  Then  has  the  crown  assumed  a^new  charac* 
ter  ?  The  landlord  might  have  been  ignorant  of  the  extent  at 
the  time :  but  he  knew  of  it  before  -Christmas,  and  still  he  suffers 
the  defendant  to  continue  his  occupation  as  tenant ;  and  there  is 
no  doubt  an  action  might  be  maintained  for  use  and  occupation* 
And  is  he  to  be  permitted  to-say,  No  ?  1  will  -look  to  the  crown  who 
has  made  no  engagement  with  him."  Wood^  B.  concurred  in  this 
reasoning ;  and  added,  whether  the  officer  has  done  wrong  in 
staying  so  long  on  the  premises,  is  a  very  different  question,  and 
that  might  be  the  subject  of  a  special  action  on  the  case* 


II.  The  several  modes  of  recovering  rent  by  action  are  next  to  be 
considered.  And,  first,  the  remedy  by  action  of  debt  was  given  by  the 
common  law  for  rent  reserved  on'leases  for  years  ;  because,  such 
terms  being  commonly  of  short  duration,  the  lessor  was  allowed  to 
follow  the  chattels  of  his  tenant  wherever  he  went,  or  whereverlie 
removed  them  ;  but  when  rents  were  reserved  on  the  durable  estate 
of  the  feud,  the  feud  itself  and  the  chattels  (hereupon  being  consi- 
dered  sufficient  pledges  for  the  rent,  and  the  lord  having  his  writ 
oT  cessavit  to  recover  tlie  land  itself,  (d)  the  law  gave  no  action  of 
debt  on  a  freehold  lease  during  its  continuance.  But  after  the 
death  of  the  cestui  que  vie  the  lessor  had  an  action  of  debt  for  all 
arrears  against  the  lessor,  or  his  representatives,  because  the  land 
was  no  longer  a  security  for  the  arrears,  (e)  Nowbythe0tat.8  Ann. 
c.  14.  s.  4.  (/)  an  action  of  debt  lies  also  for  arrears  on. a  freehold 
lease  during  its  continuance,  as  well  as  on  a  lease  for  years. 

(tf)  F.  N.  B.  478.        (e)  Co.  Litt.  62.  a.        (/)  Irish  stat.  9  Ann.  c  8.  s.  5. 
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The  executor  or  administratoF  of  a  reversioner  is^  entitled 
to  an  action  of  dcibt  at  the  common  law  for  rent  incurred  in  hit 
testator'^  or  intestate's  lifetime,  in  the  same  manner  as  for  any 
other  personal'  duty :  but  until  the  stat.  S2  Hen.  VIII.  c.  37;  the 
executors  of  tenants  pur  outer  vie  could  not  maintain  such  an 
action  during  the  life  of  the  cestui  que  vie,  (g) 

Where  (h)  the  lessee  for  years  dies  intestate,  and  his  adminis- 
trator makes  an  underlease  and  dies,  the  executor  of  such  ad- 
ministrator shall  have  the  action  of  debt  for  rent  reserved  on  the 
underlease,  and  not  the  administrator  de  bonis  non  ;  for  this  last 
comes  in  by  title  paramount.  So,  if  the  rent  being  due  to  an  intes- 
tate, the  administrator  receives  a  promissory  note  in  payment,  and 
then  dies  intestate,  the  administrator  of  the  administrator,  and 
not  the  administrator  de  bonis  non^  is  entitled  to  the  money  on  the 
promissory  note ;  for  the  promissory  note  has  altered  the  property 
80  as  to  make  it  due  to  the  executor  in  his  own  right ;  subject^ 
nevertheless,  to  the  debts  of  the  first  intestate,  if  unpaid.  (0 

On  a  demise  to  the  wife  before  coverture  the  action  well  lies 
against  the  husband^  or  his  representatives  for  rent  incurred 
during  the  coverture.  (A:)- 

If  the  lessee  assign  his  whole  term  to  a  stranger  reserving  rent, 
he  may  bring  debt  upon  the  contract  against  the  assignee,  or  his 
representatives ;  but  if  he  reassigns  to  the  lessor,  which,  in  eflTect, 
is  a  surrender,  no  action  of  debt  can  be  maintained;  and  he  must 
seek  relief  in  equity,  unless  there  is  an  express  covenant  by  thc^ 
lessor  to  pay  the  rent.  (0 

Notice  of  the  assignment  of  a  lease  to  a  lessor  is  not  sufficient 
to  discharge  a  lessee  from  debt  for  rent :  but  the  lessor  must 
accept  the  assignee  as  his  tenant,  (m)  Payment  of  the  rent  by  the 
assignee  to  the  lessor  is  prima  fade  evidence  of  such  acceptance : 
but  if  it  can  be  proved  that  the  lessor  was  not  conusant  of  the 
assignment,  he  may,  notwithstanding,  bring  debt  against  the 
lessee,  {n) 

Where  (o)  A.  leased  to  B.  and  C.  for  years,  and  B.  assigned 
his  moiety,  it  was  held  that  A.might  sue  the  lessee  in  po88ession,and 

{fS)  Co.  Litt  16!r.».  Seotfiiltf,  599.  (m)  1  Bro?ml.  SO.  Cro.  Jac.  834. 

{h)  3  Salk.  304.     Yeatr.  859.  1  Sid.  447.  aod  8  Sannd.  181. 

M  AnoQ.  8  Freem.  100.  (n)  Wakefield  v.  V^ebb,    8  Roll. 

(Jc)  Payne  v.MinshuIl.  The.  Rajin.S.  Rep.  847. 

if)  Upyd  V.  lADgford,  8  Mod.  175.  (a)  Waldroa  v.  Vicars,  Palm.  883. 
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the  assignee  or  both  the  original  lessees  only,  at  his  election ; 
because  the  reversion  remains  entire ;  and  the  act  of  the  lessee  can 
neYer  divide  the  action  of  the  lessor,  (p)  Bot  where  (q)  in  debt 
against  an  executor  it  appeared  by  the  plaintiff '9  own  shewing 
that  there  were  two,  it  was  held  that  this  might  be  taken  advantage 
of  before  verdict,  but  could  not  be  moved  in  arrest  of  judgment. 

An  action  of  debt  will  not  lie  against  a  bankrupt  after  his  cer- 
tificate ;  for  the  certificate  is  a  bar.  The  estate  of  the  bankrupt 
having  been  assigned  by  act  of  parliament,  the  law  implies  the 
assent  of  the  lessor,  (r) 

All  actions  of  debt  for  arrears  of  rent  are  limited  to  six  years 
by  the  Stat.  81  Jam.  I.  c.  16. :  but  this  does  not  extend  to  actions 
of  debt  on  deeds,  the  words  of  the  statute  being  satisfied  by  debt 
for  arrears  of  rent  oa  demises  without  deed,  (s) 

By  the  stat.  4  and  5  Ann.  c.  16.  where  any  persons,  against 
whom  there  is  a  cause  of  action,  shall  be  beyond  sea  at  the  time 
of  such  action  accruing,  the  person  having  cause  of  action  shall 
have  liberty  to  bring  such  action  within  such  times  as  are  limited 
by  the  statute  of  James  abovementioned  after  their  return. 

Where  a  lease  has  been  made  by  indenture  by  J.  and  A.,  re- 
serving rent  to  J.  only,  the  action  may  be  brought  by  J.  alone ; 
because  the  reservation  makes  it  a  debt  to  him  only.(0  But  joint* 
tenants,  if  they  are  joint  lessors,  must  usually  bring  a  joint  action- 
Tenants  in  common  may  join  or  sever  at  election :  but  if  tbey 
sever,  the  demand  must  be  of  a  moiety  of  the  whole  rent,  and  not 
of  a  certain  sum  amounting  to  a  moiety.  (») 

Debt  for  rent  brought  within  an  inferior  jurisdiction  where  the 
lands  demised,  or  any  part  of  them,  lie  out  of  it,  is  erroneous  ; 
because  eviction  or  suspension  of  rent  may  be  part  of  the  inquiry^ 
concerning  which  they  are  not  competent  to  inquire,  (or) 

If  the  rent  has  been  suspended,  the  lessor  cannot  sustain  the 
action  of  debt  without  shewing  the  re-entry  of  the  lessee.  (^) 

(p)  3  Yin.  Abr.  18.  pi.  17.  in  marg.  s.  14. 

$0  if  two  lessees  make  partition,  the  (t)  Wright  v.  Augur,  9  Keb.  SIS. 

action  is,  notwithstanding,  entire.  («)  Midgley  v.  Lovelace,  Carth.  289. 

(9)  Goodwin V.  Wickins,  1  Freem.  6.  See  Sid.  402.  and  Blanchard  r.  Djer» 

.  (r)  Wadham  v.  Marlow,    8   East  8  Show.  446.  contra. 

314.  n.    1  H.  Bl.  437.    Cantrd  t^.  (v)  Drake  v.  Beare,  1  Lev.  104. 

Graham,  1  Barnes  60.  8ro.  (tp)  Collinf  ti«  Goidsmitbi  1  Buktr. 

(«)  Freeman  v,  Stacey,  Hntt.   109.  805. 
See  Irish  stat  10  Ch.  I.  sess.  8.  c  6. 
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By«ry  quarterV,  l»ff»yeftr%  ftc.  rent  i^  -a  septtrtfte  debt  (br 
which  difltioct  actioDI  lift»y  be  breuj|;fat ;  ftnd  hi  tbifi  respect  lihe 
Mdlimof  rest  is  disliiict  ttom  contracts  for  stuns  in  gross ;  ibr  if 
SKipeMM  oentMet  by  apeeiidty  to  pay  money  at  five  si^veral  days^ 
no  dcfbt  will  lie  till  all  tfie  diays  ate  past ;  although,  if  •default  be 
made  on  the  firat  day,  it  is  a  breach  of  covenant*  So,  if  it  be  dne 
on  recogniaanee,.  execotion  niay  be  entered  up  arftcir  the  first  day, 
lieoatise  they  ai^  in  the  bsttnre  of  severd  judgments.  (;r>  But  if,  in 
an  lietion^^fer  one  esrire  rent, the  declaration  be  for  a  part  only  with- 
out shewing  4iow  this  testis  satisfied,  this  is  bad,  becao^  then  it 
is  like  declaring  upon  an  entire  contract,  uhich  the  law  wHl  not 
ptiffnnit;  (y>  and  this  may  be  tahen  adrautage  of  in  arrest  of 
jiidgHieiit.  (s) 

An  action  ef  debt  at  (he  common  law  la  in  its  nature  local :  (a) 
hot, «  against  the  original  lessee,  the  lessor  may  bring  it  as  well 
w4bere  th^  conlmet  was  made,  as  Where  the  land  lies,  (b)  If,  how- 
'eror,  the  priTvly  of  contract  iaih,  it  is  a  local  action,  even  "where  it 
is  brought  by  the  assignee  of  the  terersioo  against  the  original 
leasee,  notwithstanding  the  statute  Si  tfen,  VIII.  c.  S4.(c)  because 
ic  was  soatatnable  sft  common  law,  and  is  fbanded  on  the  privity  of 
estate,  (d)  So,  although  the  rent  be  payable  in  London,  yet,  if  the 
lands  be  in  another  county,  tha  assignee  of  the  reversion  must  bring 
his  action  ro  sach  other  county  where  the  lands  lie.  (e)  Tf  the  ac- 
tion be  between  the  leteor  and  lessee,  and,  consequen/tly,  ti^nsi- 
toi-yy'an  aeiioii  of  debt  riiay  be  maintained  in  London,  although  the 
iaiids  lie  ia  Jamaica,  Ireland,  or  any  other  foreign  jdrisdiction :  a 
•aggestion  is  enters  ikiidudi  cases  on  the  r6n,'that  such  a  place,  in 
•mich  a  county,  >is  neM  adjacent;  and  it  may  be  tri^d  h^re  ac- 
icordiog  to  the  lafws  of  such  fdreign  country  by  a  jury  from  the 


(x)  Co.  Litt  898.  b. 

(jf)  Holme  r.  Sanders,  9  Lev.  4. 
iio«Moa«.  Redraw,  1  Safmd.  601. 
Bnly  ^.  Biighefi,  Clfo.  Csr.  1S7, 
Welby  #.  Phillffps,  i  VMr.  1^9. 

(ft)  Wentworth  v.  Abraham,  Hell. 
W. 

(#)  Tear-book*,  5  TI<»i.  Vn.  ^S.  b. 
•to.  Dette  lA.  1  RoA.  Abr.  591. 
B.  pl.9.  Walker's 'i:^te,  ^SH^.'fS.h. 
Trehearne  v.  Claybrook,  W.  Jon.  4s. 


Barker  v.  Darner,  Cartfa.  183.  See 
6  East  359. 

(*)  Patttfrdda  "v.  Bcott,  8  Sir.  776. 
Dy.  40.  k. 

(«)  Seeanftf,  588. 

{d)  Thursby  v.  Plant,  1  Saund,  ^ik. 
Thrale  t.  Cornwall,  1  WiU.  1  bs.  Piiic  r. 
Lady  Leicesteir,  Hob.  117.  'See'BtislLins 
"v.  Edmijnd,  'tto,  Bliz.  636.  conira. 

(tf)  Bdfd  tf.  6ddmore,  Cro.  Car.  183. 
Long  V.  Nethercote,  Cro.  Car.  14). 
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place  suggested  on  ttieroU.    On  nil  cfeielakotlielawB^f  gocb 
other  couDtrj  may  be  given  in  evidence.  (/) 

If  the  plaintiff  declare  for  more  than  is-  due,  he  may  relioqaiak 
that  part  which  is  not  dae^  and  have  jadgment  for  the  test ;  for 
his  relinquishment  of  part  does  not  fiilsiiy  his  writ,  aitboogh  the 
thing  demanded  be  entire.  So  he  may  release  as  well  after  writ 
brought  as  before*  (g  )  - 

In  debt  for  rent,  with  several  nomine  pesnoer^  it  is  safficient  ttr 
allege  a  demand  on  the  rent  days,  without  alleging  denmnds  at  the 
several  days  the  penalties  accrued*  (A)  To  give  a  title  to  the 
penalty  there  must  be  an  actual  demand  of  the  rent  with  the 
same  requisites  as  will  be  hereafter  detailed,  in  treating  of  con- 
ditions of  re-entry  for  non-payment  of  rent,  (t)  Lord  Hobart  (k) 
thought  also  that  if  the  rent  were  not  paid  on  the  demand,  the 
lessor  mnst  liliewise  demand  the  penalty:  the  better  opinioii, 
however,  seems  to  be  that  no  such  second  demand  is  necessary. 
So  also  if  the  lessor  bring  debt,  or  avow  for  the  rent  and  nomine 
pcencBf  without  laying  an  actual  demand  for  the  rent,  thoogh  he 
cannot  recover  the  penalty  for  want  of  the  demand,  yet  he  diall 
by  his  suit  have  judgment  for  the  rent,  because  it  is  really  due, 
and  ought  to  be  paid  without  demand.  (/> 

The  old  method  of  declaring  in  debt  is  now  seldom  had  re- 
course to,  except  where  the  demise  is  by  deed,  being  superseded  in 
all  other  cases  by  the  action  for  use  and  occupation :  by  which  is 
usually  understood  an  action  of  assumpsit.  Where,  however,  the 
demise  is  not  by  deed,  or  no  covenant  has  been  sealed  by  the 
defendant,  a  count  in  debt  for  use  and  occupation  may  be  sus- 
tained, Qn)  independently  of  the  statute  11  G^.  II.  c  19.  s.  14. 
hereinafter  mentioned ;  in  which  the  declaration  need  not  set  forth 
the  particulars  of  the  demise,  and  the  contract  may  be  given  in 
evidence,  (n)    In  such  cases  the  defendant  is  entitled  to  a  par* 

(f)  Way  V.  Tally,  S  Salk.  651.  (1)    Orobham   0.    Thoroborouglit 

(r)  Barber  v.  Pomeroy,  Styl.  175.  Hob.  82.    Spencer  v.  Foyntc,  Godb. 

Anon.  1  Ventr.  40.  Thwaites  v.  Ash-  154.    Howell  v.  Samback,  l  Bromd. 

field,  5  Mod.  813.  170. 

(h)  Alfed  «.  Keville,  3  Keb.  SOS.  (m)  Barnard  v.  Dnthy,  5  Taant.  ST. 

Tracy  9.  Dutton,  Cro.  Jac.  617.  («)  Wilkins  v.  iru|rate,  6  T.a.  62. 

(0  Howell  V.  Samback,  Hob.  133.  Stroud  0.  Rogers,  C,B.  Hii.  T.  tenqk 

Co.  Litt  SOS.  a.    1  Boll,  Abr.  759.  Geo.  I.  cited  tM.  n.  (a)~ 

ik)  Hob.  208. 
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ticalar  of  the  plaintiff's  demand,  as  in  other  actions-;  and  if  b 
aecond  action  ia  brought  for  the  same  rent,  he  may,  by  proper 
ayerments,  shew  that  the  plaintiff  liad  before  recovered  the  same 
rent  in  an  action  for  use  and  occupation,  (o)  The  action  of  debt 
for  use  and  occupation  is  not  lo<^.  (p) 

The  distinctions  as  to  the  foi^m  of  action  may  appear  technical ; 
but  it  should  be  observed  that  an  action  of  debt  is  the  peculiar  r^ 
inedy  of  the  lessor  against  a  lessee  for  an  apportionment  of  rent, 
where  the  lessee  has  been  evicted  by  a  third  person  of  part  of  the 
land ;  for,  as  between  lessor  and  lessee,  the  action  of  covenant 
is  personal,  and  on  a  mere  privity  of  contract;  and  the  contrsict  not 
being  apportionaUe,  the  rent  is  not  apportionable  in  an  action  of 
covenant.  But  an  action  against  an  assignee  differs  essentially 
firom  a  mere  covenant  personal,  because  it  is  brought  on  a  privity 
of  estate ;  and,  therefore,  the  rent  in  such  a  case  might  be  appor- 
tioned. (9) 

Aoeeptance  of  rent  by  the  lessor  from  the  assignee  of  the  leafe 
may  be  pleaded  in  bar  to  debt  brought  against  the  original  lessee: 
but  not  to  covenant,  because  in  covenant  the  damages  are  not 
liquidated,  (r) 

In  an  action  of  debt  for  rent  against  an  executor  as  executor, 
he  cannot  plead  a  bond  debt  of  the  testator  unsatisfied,  although 
the  action  is  brought  after  the  term  is  expired,  because  the  debt 
for  rent  is  as  high  in  its  nature  as  the  bond  debt.  It  was  argued, 
indeed,  that  there  was  a  distinction  between  an  action  brought 
during  the  term,  and  one  brought  after  its  expiration;  because 
the  rent  might  be  preferred  to  a  bond  debt  during  the  lease 
by  reason  of  the  goods  of  the  tenant  being  liable  to  a  real 
remedy  by  distress ;  but  that  when  the  lease  was  determined 
the  rent  was  merely  personal,  and  could  not  take  place  of  spe- 
cialties. The  court,  however,  held  that  the  debt  still  savoured 
of  the  realty,  because  the  action  was  maintainable  in  respect 
of  the  profits  enjoyed  by  the  testator.  («)  Where,  however,  the 
bond  debt  is  due  to  the  executor  or  administrator  himself,  he  may 
plead  a  retainer  in  an  action  of  debt  for  the  rent.  (I) 

JRiens  in  arriere  is  a  good  plea  in  debt  for  rent:  the  whole  disttnc« 

(0)  King  V.  Fraser,  6  East.  848.  (t)  8  Salk.  161.  8  Ventr.  184.  God- 

0^)  Bgler  V.  MarsdeD,  5  Taunt  86.  frej  v.  Newton,  18  Mod.  7.    Wentw. 

(«)  8  East  570,  680.  Off.  of  Ex.  809.    8  Salk.  884. 

(r)  Arthur  0.  Yaaderplank,  7  Mod.  (0  ^^ge  v.  Acton,  Cas.  temp.  Holt, 

108*  309.  Stonehouse  v.  Uford»  Com.  145. 
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ikm  lies  betwon  Mt  and  ooveMnt.  IncoiMirtt  Mttlm  plc^i 
aotbe  plea^edy  beeajiie k confesttB  the og^ii— llwrohra) and teads^ 
but  io  miligaticMi  of  damages :  but  an  adioli  of  debt  irto  reotyrsr 
tbe  specific  soa  doe ;  and|  if  tbal  ia  paid^  (have  can  be  na  daoMges 
for  the  detention* 

Nildebei  is  tbefeneral  issoa t  batrienrsiriirriarv  fata ftasa said* 
to  be  tbe  fairer  plea,  because  «t7  debd  puts  tiba  wbole  dedanrtion 
ia  issue ;  whereas  riem  in  itrrkre  coafiaes  the  issue  to  the  iiiaglu 
Act  whether  such  rent  is  due*  There  is^  howarar,  ao  sobataatiai 
difference  between  them*  Bodiarainthapraseattenae^andreiHrto^ 
the  tkae  of  brin|;ing  the  action ;  therefore,  the  aaly  esslnilial  poial 
for  the  drfeadaat  to  answer  is,  whether  loat  was  then  doe  or 
aot<a) 

Where(<r>alesaee  assigns  his  terai,  and  aflarwards  the  iesesr 
lakoses  to  him  all  demandsi  this  will  not  disoharga  tbe  assignee ; 
for  after  the  assignment  the  lessor  has  his  election  to  cfaaigeastiiir 
the  .leslee  or  his  assignee ;  and  it  shall^  tfaerefete,  be  intended, 
that  be  cbaiges  tbe  assignee,  if  he  makes  no  special  dsdamtion*. 
Se  a  release  of  all  actions^  debt,  duties,  and  demands,  does  not  dis- 
charge a  future  rent  which  is  incident  to  the  reversion  i<y)  bat  if 
tlw  rent  be  due  only  bf  tfan  contract,  ench  a  release  baa  beaa^held 
to  extinguish  the  contract*  (a) 

NUhabmim  tenemenUs  is  equally  bad  as  a  plea  in  Ais  aeliaa,  is 
in  a  replevin :  neither  in  general  can  tbe  defondant  give  is^idente 
to  the  name  efieet  under  tbe  general  issue ;  for  if  the  plaiatiff  ten 
shew  a  takiag  or  an  attornment  by  the  tenant,  he  is  entitled  t6  r^- 
aorfer  id  this  action,  because  sach  a  taking  or  attornment  Is  in  ad- 
mission of  bis  title,  (a)  Where^(A)  however^  the  phuntMT  was 
Ifrintae  of  Ae  reversion,  expectant  on  an  estate  for  lilby  bat  never 
had  been  iti  peiwaoien.  Lord  Holt  ruled  that  tbe  defondant  niight 
five  nil  ktbuii  ill  evidence  under  a  plea  of  nil  dMd^  althelsgh  the 
plaiatifi^gave  in  evidence  a  note  in  writing  aigwed  by  the  Mend- 
ant,  by  whsth  he  agreed  to  hold^  and  the  teaaiA  for  lifo  Was  dead 
at  the  tisse  of  giving  dm  note. 
.    Since  the  ride  of  strict  consistenoy  in  pleading  has  %eeh  io  math 

(If)  Warner  v.  Theobald,  Cowp.  588.  Henn  v.  Hansoa,   1  Lev.  99.    logrmm 

Hare  v.  Saviley  1  Brownl.  19.    See  v  Gray,  3  Kd».  829. 
hard.  338.    S  Lord  Rayraoad,  1503.         (z)  WiUon  v.  Bjo»  Cro.  iac  486.       / 
Ball.  N.  P.  190.  (a)  1  Holt  N.  P.  E.  49^ 

(jr)  Collins  v.  Harding,  Msor.  544.         <»)  Cfaetde  «•  Peand,  I  Imrt  Bajm. 

(jf)  SUphens  v.  Saow,  I  Sslk.  578.  746. 
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.relaxed,  fum  tenuii^  riens  in  urriere^  and  inftney^  nay  be  {dieaded 
together,  (c) 

If  the  defendant  plead  levied  by  distress,  and  so  he  does  not 
owe,  be  may  give  a  releaae  in  evideaoe ;  for  it  proves  there  is 
no  debt,  and  that  is  the  issue :  but  if  raanre  of  a.  deed  be 
pleaded,  nothing  but  the  rasure  caa  be  given  in  evidence,  for  the 
issue  then  is  nan  est  factum,  (d) 

A  tender  may  be  pleaded  i  but  where  the  defendant  did  not  allege 
that  he  tendered  the  rent  at  the  last  moment  before  sonset,  it  was 
held  to  be  ill  pleaded,  although  cured  by  pleading  tender  to  the 
person,  (e)  Neither  is  it  sufficient  to  plead  a  tender  thc^  last 
instant  before  sunset,  without  averring  that  he  was  there  long 
enough  before  sunset  to  have  tendered  the  money,  (f)  Also  if 
tender  be  pleaded,  it  must  be  pleaded  with  a  profsri  in  atrid.  (g) 
But  the  defendant  may  likewise  plead  (if  the  truth  be  so),  that 
he  was  at  the  house  on  the  day  an  hour  before  eunset,  and  staid 
there  on  the  same  d§y  till  sunset  ready  Co  pay  the  rent,  and  no- 
body came  to  receive  it ;  and  that  since  then  he  has  always  been  and 
is  yet  ready  to  pay  the  same  ;  at  the  same  time  bringing  the  money 
into  court:  such  a  plea  is  good,  without  tender  actually  made.  (A) 

With  respect  to  teader,  it  may  here  be  observed,  that  if  part  only 
of  the  rent  has  been  tendered,  the  lessor  is  not  bound  to  aocepi  it : 
but  if  he  brings  debt  for  several  rents,  and  the  lessee  tenders  the 
rent  due  on  such  a  day,  the  lessor  is  boond  to  accept  iCt  and  the 
same  law  is  of  distresses.  If,  however,  the  lessor  obtain  a  judg- 
ment for  the  whole  in  an  action  of  debt,  the  Whole  becomes  an 
entire  duty }  and,  if  open  execution  sued  out,  the  lessee  tenden  a 
part  only,  the  lessor  is  not  bound  to  aceept  it.  (t) 

Where  {k)  A  •  having  two  houses,  with  a  long  baUony  common  to 
both,  leased  one  to  B«  generally,  without  mention  of  the  balcotiy, 
and  afterwards  leased  the  other  to  C.  with  the  balcony  thereto 
belonging;  and  after  the  balcony  had  been  divided  nnequally,  fi. 
paid  rent :  it  was  held  that  in  debt,  B.  could  not  plead  suspension 
of  rent :  first,  because  the  balcony  was  never  expressly  leased ; 

(c)  Wilson  V.  Ames,  5  Taunt.  840.  (g)  Crouch  o.Falsioflre,Tlios.  Bay m. 

(4I)  Galloway  v.  Susack,  Cas.  temp.  418.    Brown  v.  Hewley,  1  LdL  lUjni. 

Hoft  S9S.  82. 

(t)  Keating  v.  Irish,  1  Lutw.  500.  (Jk)  S  Salk.  849. 

(f)  Tinekler  t^.  Prentice,  4  Taunt         (1)  8  Salk.  S. 
54 1.  (At)  Anun.  8  Keb.  520. 
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andtberefore  never  out  of  the  lessor's  possession ;  and'secondly^if 
it  were  let,  yet  the  payment  of  rent  had  purged  the  tortious  entry, 
they  being  at  least  tenants  in  common  of  the  whole  till  diyision* 

Where  (0  the  defendant  pleaded  that  a  leaso^for  1000  years 
had  been  made  prenous  to^hie  demise,  by  bargain*  tfnd  ^e  to 
another^  by  whose  attainder  the  possession^  became  Tested'  in  the 
king,  it  was  held  that  the  attainder  being  stated^  it*  was  a  suffi- 
cient eviction  without  entry  or  office  alleged  ;  nor  need  any  entry 
of  the  ficst  lessee  have  beea  alleged,  since  he  was  in  by  tfie  sta- 
tute of  uses :  and  although  such  a  possession  is  usually  only  ibr 
the  purpose  of  assigning^  and  not  to  maintain  trespass,  yet  the 
king  was  held  to  be  in  actual  possession  as  raudi  as  if  the  party 
had  actually  entered*  A  common  person  codldnot  have  been  so 
considered,  without  actual  entry  on  the  first  lessee.  So  an  extent 
and  liieraie  is  not  well  pleaded  without  pleading  the  inquisition  ; 
tar  otherwise  there  is  no  lawftd  eviction,  (m) 

If  the  lessor  by  the  leasecovenant  to  deduct  so  much  fbr  any 
charges  to  be  paid  by  the  defendant,  the  covenant  being  by  the  same 
deed,  may  be  pleadedin  bar  toan  action  of  debt  for  rent,and  the  lessee 
shall  not  be  driven  to  a  circuity  of  action  by  bringing  covenant,  (n) 

Where  (o)  the  declaration  stated  that  the  lessor  was  bound  in  a 
statute  to  the  plaintiff,  under  which  flie  rmt  and  reversion  were 
extended,  and  the  defendant  pleaded  a  previous  statute  to  B;, 
upon  which  the  rent  and  reversion  had  been  also  extended ;  to 
which  the  plaintiff  replied,  that  the  last  mentioned  conusor,  after 
the  statute  made  to  him,  had  taken  a  lease  for  years  oT  the  rever^ 
aion,  and  so  had  suspended  his  statute.  Although  it  was  argued 
that  the  plaintiff  could  not  in  this  way  avoid  the  extent  of  the 
first  conusor  because  it  was  of  record,  and  consequently  must 
be  avoided  by  matter  of  record  ;  yet  the  court  held  that  after  the 
plaintiff  had  once  extended  the  reversion,  and  such  reversion  had 
been  delivered  to  kirn,  he  might  avoid  the  former  extent  bj  plea, 
without  being  put  to  his  audita  querela.  The  modem  prac- 
tice^ it  may  be  observed,  is  to  interpose  in  a  summary  way  by  a 
rule  of  court  on  motion,  in  all  cases  in  which  the  party  woald 

(I)   Buikes  V.  Smithy  S  Keb.  S64»     The  City  of  Bzeter  v.  Claiey  3  Keb. 

v4v«  99A. 

(m)  Vochell  v.  DuncastdU  Moor.        (o)  Hsrrington  v.  Garrovaj*  Cro. 
891.  Jac,  477.     But  see  S.  €«  Cro.  Jacu 

(fi)  Johnson  V.  Carre,    1  Lev.  16S.     669. 
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Imve  been  entitled  to  relief  by  the  old  writ  of  audiia  querela. 
The  principle,  however,  of  the  case  stated,  is  not  altered  by  this 
change  of.  practice. 

In  debt  for  rent  the  defendant  pleaded  the  general  issue,  (p) 
The  case  iumed  out  to  be  that  the  defendant  was  administrator 
to  the  lessee,  who  died  indebted  for  rent.  Since  his  death  the 
defendant  had  occupied  as  admiobtrator  and  assignee  in  Us  own 
right,  and  he  also  became  indebted  to  the  plaintiff  for  rent.  At 
the  trial  it  was  insisted  that  he  had  discharged  all  the  rent  due 
from  him  in  his  own  right;  and  in  support  of  this  position  the  two 
following  receipts  were  produced,  vi%.  1.  ^^  8th  of  April,  1736. 
Received  of  A.  140/.  for  rent  due  to  B.,  from  the  late  Mr.  P. 
(the  original  lessee)."  And,  8.  <<  21st  of  October,  1735.  Received 
*of  A.  IdO/.  for  rent  due  to  B."  And,  it  was  contended  for  the 
defendant  that  he  might  apply  the  money  paid  on  this  last  receipt 
to  the  discharge  of  the  rent  due  in  his  own  time:  bntthe  court 
J^eld  that  the  rule  of  *^  quod  quiequid  sohiiur  est  ad  tnodum  fo/« 
zentis^*  was  not  applicable:  for  though  a  person  indebted  to 
another  on  different  contracts  may  at  the  time  of  payment  apply 
the  money  to  the  discharge  of  which  contract  he  pleases ;  yet,  if  he 
pay  money  generally,  it  is  in  the  power  of  the  person  receiving  to 
apply  the  money  as  he  pleases,  (q)  It  did  not  appear  whether 
the  defendant  had  assets  or  not.  (r) 

•The  rule  as  to  this  kind  of  option  is  borrowed  from  the  civil  law ; 
according  to  which  the  election,  as  well  in  the  case  of  the  creditor 
as  in  that  of  the  debtor,  was  to  be  made  at  the  time  of  payment. 
The  words  of  the  digest  are :  '*  in  re  prassenti  tioHm  atque  sobUum 
est :  postea  non  pemnttiturJ*^  (s)  In  the  absence  of  any  express 
declaration  by  either  debtor  or  creditor  at  the  time  of  payment, 
the  application  was  made  in  the  manner  most  beneficial  to  the 
debtor,  .viz.  to  the  most  burtbensome  debt ;  to  one  that  carried 
interest  rather  than  to  that  which  carried  none ;  to  one  secured  by 
a  penalty,  rather  than  to  that  which  rested  on  a  simple  stipulation; 
and,  if  the  debts  were  equal,  then  to  that  which  was- first 
contracted.  (0 


.  (p)  Bowes  tf .  Lucas,  Aadr.  66.  Ga.  605. 

(f)  Maaaing  v.  Western,   S  Vera.  (t)  Dig.  lib.  46.  tit  S.  0. 1. 5. 

606.  (I)  Dig.  lib.  46.  tit  S.  Q.  5. 
(f)  Deva joes  v.  Noble,  1  Msriv.  Cb. 
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Seme  cases  (m)  indeed,  tndading  tbat  aborementioned,  seem  to 
ImwB  extended  tbie  principle  beyond  its  original  meaning,  and  to 
hold  that  the  creditor,  in  the  absence  of  any  express  stipuhition  by 
either  party,  maj  retrospecti? ely  elect  at  any  time  bow  the  pay- 
me«l8  shall  receive  their  application :  but  others  clearly  (a:) 
recognise  the  crril  law  principle  of  decision. 

A  note  of  the  receipt  of  the  last  half  yearns  payment  is  only 
e? rdence  of  the  payment  of  all  preceding  rents :  but  it  is  no  dis- 
charge of  (brmer  arrears,  except  it  be  nnder  hand  and  seal, 
and  then  it  is  only  a  discbarge  by  estoppel. -(^) 

Payment  of  rentcharges  to  persons  to  whom  the  lessor  had 
covenanted  to  pay,  and  at  the  command  of  the  lessor,  are  good 
evidence  of  payment  to  the  plaintiff  himself;  for  ^  payment  to 
another  by  plaintrff  ^s  appointment  is  payment  to  himself,  (sr)  But 
payment  to  a  ieme*covert  of  her  hupband'n  rents  is  no  payment 
any  nsore  than  to  a  mere  stranger,  becanse  she  has  nothing  to  do 
in  law  with  the  receipt  of  rents.  Therefore  even  where  (a)  the 
feme  made  a  lease  before  covertare,  and  the  tenant  not  having 
notice  of  the  coverture  paid  the  rent  to  the  wife  after  marriage, 
tile  court  held  that  he  did  so  at  his  peril,  and  the  husband  might 
recorer  it  from  bnn  a  second  time. 

The  statutes  of  set-oflr(fr)  are  applicable  to  actions  of  debt  for 
rent  as  well  as  to  covenant  and  assumpsit  for  the  same  purpose  ; 
the  demand  to  be  set  off  must  be  liquidated,  and  such  as  might 
have  been  made  thesnbject  of  one  or  other  of  these  actions.  The 
debts  must  be  mutual  and  due  in  the  same  right;  therefore,  a  joint 
debt  cannot  be  set  against  a  separate  demand,  nor  a  separate  debt 
against  a  joint  one,  unless  it  be  so  agreed  by  the  partfes.  (c>  So 
a  debt  owing  by  the  wife  dbm  soia  cannot  be  set  off  against  an 
action  brought  by  the  husband  alone,  unless  he  has  promised  to 
pay  the  debt  alter  marriagr,  and  thereby  made  it  his  own.  (d) 

(^GoAtord  •.  Cox,  a  Str.  fl04.         (%}  Ttylor  «;  Beal,  €ro.  fiUz. »«. 
WUUnsoav.  8lem,.9  Med.  4ffi.  Vei^         (j(>TrMf  v.  Daltoe^  C«»i  Jac  617. 


march  v.  Clay,  1 4  East.  939.  and  Peters  (»)  sut.  2  Geo.  II.  <..  82.  a«  IS.  Stal. 

V.  Anderson,  5  Taunt  596.  8  Geo.  II.  c.  S4.  s.  4.  Irish  Stat.  85 

(*)  Meggott  V.  Mills,  1  Lord  Raym.  Geo.  II.  c.  8. 

8S6.  and  Dowe  tx.  Holdsworth,  Peak^  (e)  KlimeiAey  ir.  IPoteaiek,  lIHiufilL 

N.P.C.  64.  170, 

(^)  Cooaitf  V.  Donne,  »  Ktb.  346.  (^  «  stp.  n.  f.r,  594. 
Phill.  Sv.  Vol.  I.  155. 
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NeitlMT  «aB  a  defrndanl,  sned  asexeentor  or  adninistrater^  Mt  off 
ti  debt  doe  to  liioa  personally;  nor,  if  sued  for  hia  own  debt,  cam  ber 
aet  oiF  what  is  dae  to  him  as  executor.  And  where  an  execator^ 
aiies  ibr  a  eaute  at  action  arising  after  tbe  testator'a  death,  the 
defendant  eamiot  set  «>ff  a  debt  due  to  him  fW>oi  the  testator.  (e> 
But  in  this  action  tbe  defbndant  cannot,  under  a  plea  of  nil 
4ebe$^  give  evideDce  of  disbursement  fbr  oecessary  repairs;  not 
'ewen  where  they  ought  to  have  been  made  by  the  plaintiff;  (/) 
unless  perhaps  in  the  case  of  a  lease,  where  it  is  part  of  the  cove* 
tiant  that  the  tenant  should  deduct  (br  rent,  (g) 

Mr.  Phillips  has  observed  that  Chief  Baron  Gilbert  lays  it  down* 
in  his  treatise  on  evidence,  that  a  release  is  not  admissible  under 
the  plea  of  nil  debet:  but  that  the  reason  given  by  him,  nansely, 
that  the  releaseought  to  be  pleaded  Co  enaUethe  court  to  jod)^ 
whether  the  debt  is  discharged  with  those  apt  words  and  solem- 
nities, which  the  law  requires  to  make  a  good  contract,  is  not 
satisfactory ;  and  he  conceives  that  tbe  cases  which  determine  that 
■a  release  is  admissible  in  evidence  under  the  plea  of  non^assmBp- 
eit  are  so  many  authorities  for  holding  a  contrary  dootrioe*  (A) 


111..  The  action  of  assumpsit  for  use  and  occupation  did  not  lie 
originally  for  rent  arrear  on  a  regular  demise,  because  the  land- 
lord was  supposed  to  have  his  remedy  upon  the  contract  A 
question  therefore  frequently  arose  in  these  cases,  whether  the. 
4igre6Bient  was  a  demise,  or  a  promise  to  pay  a  sum  in  gross :  (t). 
but  if,  after  rent  became  due,  there  was  any  new  consideration^  or 
an  express  promise  for  the  payment  of  the  rent  due^  the  action 
was  -maintainable.  O' )  So  if  there  was  an  account  stated,  and 
rent  appeared  to  be  due  among  other  things :  (k)  or  if  the  de- 


(0  Stroud  V.  Hopkins,  8  Keb.  8t7. 
S|mcodL  a.  Paya»  Cre.  XTta.  7as.  See 
Waich.  !5.  Tfererv.IUWitSvHssdr. 
966.  Pottar  «.  Fldchen  I  Via.  Abr. 
S7S.  Msson  e.  Mdan^  9  Med.  18. 

(J)  Bowacefftl  a.  Ijuie,  i  Vin.  Abr. 
87e.  pL  a.  Btuilitt  »« AJbaa,  Cre^  Klis« 
47.  Shirley  v.  Albany  A  Iioae.  17S»  S.  G. 

(lb)  Ayie  e.  8iU«  Siyl.  Ul.  Luther 
tt.  Malya^l  Via^Abr.>994.pl,.lL. 


(«)  Sbifpnuui  V*  Tbani|MOB.»  GaKi 
Prac.  C.  P.  151. 

(/)  Tayler  a.  BcsU  Cio.  Blie.  sea. 
(Gawdy  J.  eonirm)  Bull.  N.  P.  17T. 
Qilb.  Bv.  949.  Chief  Baron  CBIbert 
thioks  thif  eTidence  admiaiibla. 

(g^l  Laid  Itayni.48a.  aPhilLBf  .94. 

(Jk)  Anon.  5  Mod.  18.  Cecil  e.  Haciifii» 
CfO.  Hie.,  lao.  QaHeway  «.  tanch* 
1  Salk.  984.  ruled  by  Holt,  C.  J.  Sar 
9  Pbili.  Bt.  94. 
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ftndant  made  to  express  promise  before  the  demise^  tlie  roakiog 
of  the  lease  afterwards  did  m>t  extinguish  Uie  Hght  of  action  oa 
the  original  promise.  (/)  The  express  promise  therefore  in  all 
cases  was  the  gist  of  the  action^  and  was  considered  to  be  in  the 
nature  of  an  express  covenant  to  pay  the  rent  in  a  lease  by 
deed,  (tn)  which  is  collateral  to  and  independent  of  the  main  coiv- 
tract*  After  verdict,  or  upon  demurrer,  the  conrt  would  extend  a 
promise,  <n)  and  an  expresa  promise  to  paj  90/1  for  every  one  of 
five  years  has  been  held  sufficient  to  maintain  a  separate  action  for 
every  year's  rent.(o)  But  where  the  promise  was  to  pay  annoaUy,  it 
was  said  the  action  would  not  lie  for  half  a  year  secundum  ralam.(p) 

Now  by  the  14th  section  of  the  stat.  U  Geo.  II.  c.  19.  (f)  this 
action  is  given  where  the  agreement  or  lease  is  not  by  deed;  and, 
if  any  parol  demise  or  demise  in  writing  without  deed  shall 
appear,  the  fixed  rent  shall  be  evidence  of  the  quantum  of 
damages,  and  shall  not  defeat  the  action  as  it  might  have  done 
before  the  stat.  1 1  Geo.  IL  (r) 

Although  this  action  is  not  maintainable  where  the  demise  is 
by  deed,  yet  if  there  is  an  agreement  by  deed  to  demise  the  house 
by  words  not  amounting  to  a  demise,  the  landlord  may,  notwith- 
standing, have  bis  remedy  by  the  action  for  use  and  occupa- 
tion :  ($)  but  sembky  this  could  not  be,  if  there  was  an  actual 
covenant  for  payment  of  rent. 

This  action  depetids  either  on  an  actual  occupation  by  the  de- 
fendant or  his  tenant,  or  an  occupation  which  thie  defendant  might 
have  had,  if  he  had  not  voluntarily  abstained  from  it.  (0  There- 
fore, if  A.  agreed  to  let  lands  to  B.,  who  permits  C.  to  occupy 
them,  A.  may  recover  against  B.  for  use  and  occupation,  though 


(I)  Jones  V.  Clarke,  S  Baktr.  73. 
Styl.  53.  400.  Brett  v.  Read,  Cro.  Car. 
343. 

(m)  See  Johnsoo  o.  If  ay,  3  Ley.  150. 
Maaott  o.  Beldham,  3  Mod.  73.  Dart- 
nal  «.  Morgan,  Cro.  Jac.  508.  Lance 
V.  Blackmore,  Styl.  4S3. 

(ii)  Trevor  v.  Rolwrts,  Hardr.  3S6^ 
Johmon  v.  May,  ntprm.  Manday  v. 
Bailey,  AL  SS.  cimlra. 

(«)Hantfr.  Soae,  Cro.  Blisi  US. 
Reade  «.  Johnson,  Cro.  Blia.  t48. 
Freeman  v.  Bowman,  S  Keb.  S91. 


Acton  V,  Symoas,  W.  Jon.  364.  Slack 
V.  Bowsal,  Cro.  Jac.  668.  Symcock  «. 
Fain,  Cro.Eliz.  766,  Clark  v.  Pahdj, 
Cro.  Bliz.  859. 

(p)  Wentworth  v.  Abrakam,  Hell. 
53. 

.  (v)  SlaL  S3  and  %/k  Geo.  IlL  c.  46. 
8.  3.  Ireland. 

(r)  See  Stroud  «.  Hopkins*  3  Keb. 
357. 

(«)  SUiott  0.  Rogers,  4  Bsp.  N.F.G. 


(I)  Wincb.  87. 
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he  never  occupied. (u)  But  where (t))  A.  leased  lands  to  B.,  who 
underlet  to  C.  and  others,  and  during  these  tenancies  A.  gave 
notice  to  C.  and  the  others  to  quit,  in  consequence  of  which  C* 
did  quit,  and  the  lands  remained  unoccupied  for  a  year  ;  although 
they  were  then  relet  by  B.,  it  was  held  that  A.  could  not  recover 
against  B.  for  the  intervening  year;  and  it  was  thought  that  under 
these  circumstances  an  eviction  might  have  been  pleaded  for  the 
^hole.  • 

So  if  the  landlord  in  the  middle  of  a  quarter  accept  from  his 
-tenant  the  key  of  a  house,  demised  under  a  parol  agreement,  that 
the  rent  should  cease  on  his  giving  up  the  premises,  and  he  never 
after  occupies  the  premises,  no  action  for  use  and  occupation  lies 
for  the  time  subsequent  to  his  taking  the  key.  By  the  act  of 
taking  the  key  the  landlord  actually  takes  possession,  and  the 
defendant  cannot  be  considered  as  occupying  at  the  same  time.(^) 
But  if  the  defendant  quit  the  premises  before  the  [expiration  of 
his  term,  and  the  plaintiff  put  up  a  bill  on  the  premises  to  let 
them,  this  will  not  prevent  the  plaintiff  recovering :  for  it  cannot 
be  inferred  from  that  circumstance  that  the  contract  is  at  an  end  ; 
and  it  is  for  the  benefit  of  th6  defendant  that  the  premises 
should  be  let,  if  he  cease  to  occupy  them,  (y)  So  if  in  the  mid- 
dle of  a  quarter  the  landlord  give  his  tenant  from  year  to  year 
a  parol  licence  to  quit,  the  landlord  may  recover,  although  the 
tenant  quit  accordingly,  because  the  tenancy  cannot  thereby  be 
terminated :  and  it  does  not  amount  to  a  retaking  of  the  posses- 
sion by  the  landlord  so  as  to  prevent  the  occupation  of  the 
tenant,  (s) 

In  an  action  for  use  and  occupation  for  six  months  it  is  suffi- 
cient prifna  Jbcie  for  the  plaintiff  to  shew  that  the  defendant  oc- 
cupied during  the  six  months  previous  to  those  for  which  the 
action  is  brought,  since  the  continuance  of  the  occupation  is  to 
be  presumed  till  the  contrary  is  shewn;  and  it  is  not  sufficient  for 
the  defendant  to  shew  that  the  keys  had  been  previously  delivered 
to  a  servant  at  the  plaintiff's  house,  and  a  subsequent  declaration 
4>f  the  plaintiff  that  the  keys  were  mislaid  or  lost,  (a) 

<tf)  Bull  o.  Sibbs,  8  T.  R.  S87.  (^)  Redgurth  v.  Roberts,  9  Bsp. 

(o)  Bora  V.  Phelps,  1  Sterk.  N.P.C.  N.P.C.  925. 

e4.  (c)  Mollet  V.  BraynCy  S  Campb.  103. 

(jt)  Whitehead  «.  Clifford,  5  Taunt  (a)  Harhuid  v.  Bromley,  1  Stark. 

518.  N.  P.  C.  455. 
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The  landlord  of  premises  demised  under  a  written  agreement, 
may  recover  for  use  and  occupation,  though  the  house  be  burned 
down  before  the  rent  accroed,  and  be  no  longer  inhabited  bj  the 
tenant;  for  the  tenant  might  have  rebuilt,  whereas  the  landlord 
would  have  been  a  trespasser,  (b)  So  where  (c)  on  special 
assumpsii  it  appeared  that  A.  had  agreed  to  purchase  B/s  equit- 
able intereM  in  land,  forn  term  of  year^  at  a  specified  rent,  A* 
after  paying  rent  for  several  years,  and  acknowledging  that  a 
furflker  sum  was  due  for  arrears,  could  not  resist  B.*s  claim 
for  sach  farther  rent  at  law,  by  shewing  that  *he  had  not  been 
able  to  use  the  land.    His  remedy  must  be  in  equity. 

Where  premises  are  let  at  an  entire  rent,  an  eviction  of  part,  if 
the  tenant  'thereupon  give's  up  the  residue,  is  a  complete  defence 
to  an  action  4br  use  and  occupation;  for  after  eviction  the  land- 
lord cannot  recover  on  'the  original  contract,  and  the  tenant  by 
giving  up  the  possession  6(  the  residue  is  entirely  discharged :  (d) 
but  if' the  tenant  after  eviction  of  part  continues  in  possession 
of  the  residue,  he  will  be  liable  on  the  count  for  qtunUum 
fneruk.  (e) 

Where  (/)  premises  have  been  let  to  IB.  for  a  term  determin- 
able on  notice  to  quit,  and  pending  such  term  C.  applies  to  the 
landlord  to  become  tenant  instead  of  B.,  and  on  the  landlord's 
consenting  stands  in  B.*s  place  and  offers  to  pay  the  rent, 
although  B/s  tenancy  has  not  been  -  determined,  either  by  a 
notice  to  quit  or  a  surrender,  C.  'cannot  set  up  B.'s  title  in 
au  action  for  use  and  occupation. 

This  action  is  not  co-extensive  with  debt ;  tlierefore,  a  bus- 
band  is  not  liable  to  an  action  for  tbe  use  and  occupation  of  a 
house  enjoyed  by  bis  wife  dum  50/a,  although  the  wife  was  mar- 
sied  in  the  middle  of  the  half  year  before  the  rent  accrued.  So 
also  where  (g)  A.  having  an  equitable  interest  in  a  house,  under 
an  agreement  for  the  lease  of  it,  permitted  his  mistress  to  occupy 
it,  and  it  was  afterwards  agreed  between  them  that  she  should 

« 

(p)  Baker  r.  Holttftppfell,  4  Taunt  P.  C.  514,  (n.) 

46.  (f)  Phipps  V.  Sculthorpe,  1  B.  &  A. 

(e)  ConoUj  e.Bazler,  Stark.  N4P.  C.  50.    Thomas  v;  Cooke,  2  Stark.  N..P.             i 

586»  G.408. 

(d)  Smith  V.  Raleigh,  S  Campb.  (g)  Keating  v.  Bolkeley,  8  Stark. 
N.P.  C..51S.  N,  P. €.v4lO. 

(e)  Stokes  o.  Cooper,  S  Caitipb.  N. 
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take  ap  the  bills  which  be  bad  accepted  in  part  payment  of  the 
purchase  money,  and  that  the  lease  should  be  assigned  to  her ; 
although  she  remained  in  possession,  and  did  not  take  up  the 
bills,  and  then  married  the  defendant,  it  was  held  that  the  rent 
f)revious  to  the  marriage  could  not  be  recovered  against  the 
defendant  during  the  occupation  of  his  mistress. 

Upon  the  same  principle,  where  (h)  a  tenant  from  year  to  year 
becomes  bankrupt  in  the  middle  of  the  year,  and  his  assignees 
enter  and  take  possession  for  the  remainder,  the  landlord  cannot 
recover  against  the  assignees  for  the  bankrupt's  occupation  with- 
out proving  their  special  instance  and  request  for  the  bankrupt 
to  be  permitted  to  occupy  during  (he  time  elapsed  before  the 
•bankruptcy. 

The  title  of  the  lesaor  cannot  be  disputed  in  this  action,  because 
it  is  founded  on  a  personal  contract,  in  which  it  is  not  necessary 
for  the  plaintiff  to  shew  any  title ;  and  upon  proof  of  enjoyment  he 
is  entitled  to  a  compensation.  <f)  if  the  tenant  pays  rent,  and 
then  disclaims  the  title  of  his  landlord,  he  ought  to  give  back  the 
possession,  (k)  Therefore  the  tenant  of  a  glebe,  who  has  paid  rent 
io  the  incumbent,  cannot  give  in  evidence  a  simoniacal  presenta- 
tion to  the  plaintiff,  in  order  to  avoid  his  title*  (/)  So  where  (m) 
'the  defendant  came  in  under  the  plaintiff,  he  cannot  shew  that  the 
plaintiff's  title  has  expired,  unless  he  solemnly  renounce  the 
plaintiff's  title  at  the  time,  and  commence  a  new  holding  under 
another,  (n) 

If  the  defendant  did  not  come  in  under  the  plaintiff,  the  plain- 
tiff can  only  recover  from  the  time  he  had  the  legal  estate  in  him, 
although  he  may  have  had  the  equitable  estate  long  before,  (o) 
Where,  <p)  however,  the  trustees  of  a  person,  of  whose  title  the 
defendant  had  notice  before  lie  paid  the  rent  to  the  landlord^ 
brought  the  action,  it  was  held  that  they  might  recover,  although 
he  had  no  notice  that  the  legal  title  was  in  the  plaintiffs  on  the 
record.    Submission  to  a  distress  for  rent  stated  in  the  notice  of 

(k)  Nash  V.  Tatlock,  8  H.  Bl.  319.  N.  P.  €.  11.    Bnglaad  d.  Sybura  o. 

(0  5  T.  B.  4.  1  Wils.  814.  BulL  Sbde,  4T.R.6S8. 

JV.  P.  139.  (ft)  See  Fsasbaw  v.  Creamer,  8  Keb. 

(k)  Doe  d.  Knight  v.  Lady  Smythe,  6S4. 

4  M.  and  S.  $47.  (o)  Cobb  v.  Carpenter,  8  Campb. 

<l)  Cooke  o.  Loxley,  6  T.  R.  4.  N.  P.  C.  IS  n. 

(m)  Ballf  V.  Westland,  8  Campb.  (p)  Lumley  v.  Hodgson,  IS  Bast  99f 
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diBtress  to  be  doe  from  the  defendant  as  tenant  is  an  acknowledge 
nient  of  title,  and  will  preclode  evidence  to  the  contrary.  (;) 

The  grantee  of  an  annuity,  aft^r  recovery  in  ejectment  again^' 
tenant  from  year  to  year  in  possession,  is  entitled  to  recover  in* 
this  action  all  the  rent  from  the  time  of  the  notice  to  the  day  of 
the  demise  laid  in  the  ejectment ;  but  not  after,  because  the  tenant 
after  that  is  a  trespasser,  (r)  , 

A  corporation  aggregate  may  maintain  this  action:  but  where,(») 
in  the  case  of  a  dean  and  chapter,  the  name  of  the  present  dean  was 
mentioned  ;  and  it  was  alleged  that  the  defendant  occupied  by  the 
permission  of  the  said  dean  ;  and  in  evidence  it  appeared  that  he 
occupied  only  by  permission  of  a  former  dean  :  it  was  held  to  be 
a  fatal  variance. 

Where  (1)  several  persons  rent  premises  as  a  place  of  worship, 
the  seats  of  which  are  !et  out  by  an  officer,  annually  appointed  for 
that  purpose,  who  receives  the  rent,  and  applies  the  rents  partly 
to  the  payment  of  the  rent  of  the  premises,  and  partly  to  general 
purposes,  the  lessees  may  maintain  the  action  against  the  occupier 
of  the  seat :  but  in  an  action  by  the  surviving  owner  it  is  not  suffi- 
cient to  allege  that  they  were  held  under  the  survivor,  where  in 
truth  they  were  held  under  two  jointly. 

The  action  may  be  maintained  in  its  most  general  form* 
Neither  the  particulars  of  the  demise,  nor  the  entry  of  the  lessee, 
nor  the  time  the  rent  became  due,  need  be  set  forth.  The  action 
likewise  is  not  local  ;jand,  therefore,  the  parish  in  which  the  lands 
lie  need  not  be  mentioned :  but  if  the  plaiiitiflT  undertake  to  set 
forth  the  parish  particularly,  a  variance  is  fetal,  (u) 

Although  an  agreement  be  void  by  the  statute  of  frauds  as  an 
agreement  or  as  a  lease;  nevertheless,  if  the  tenant  take  possession 
under  it,  recourse  may  be  had  to  it  in  an  action  for  use  and  occu- 
pation to  calculate  the  amount  of  the  rent,  (x)  And  if  the  pre- 
mises have  been  demised  by  an  agreement  in  writing,  but  not 
stamped,  the  plaintiff  is  nevertheless  bound  to  give  it  in  evidence 

.  {q)  Pantan   v.   Jones,    3   Campb.  («)  See  King  t;.  Fraser»  6  KasL  S47. 

N.P.C.  872.  Kirtland  v.  PounseU,  1  taont  570. 

(r)  Birch  r.  Wright,  1  T.  R.  878.  Wilson  v,  Clark,   I  Esp.  K.  P.  C.  279. 

(•)  Dean  and  Chapter  of  Rochester  Guest  v  Caumont,  S  Campb.  N.  P.  C. 

V.Pierce,  1  Campb.  N.  P.  C.  466.  935. 

(I)  Israel  o.  Simmons,  2  Stark.  N.  ^,)  p^  Medina  v.  Poison,  1  Holt. 

P,  C.  356.  jj^  p.  Q^  47. 
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at  the  trial,  because  it  is  a  specific  contract ;  aod  tke  plaiBtLflT  is 
ix>uDd  to  shew  it;  for  it  may  contain  clauses  which,  may  prevent 
the  plaintiff  from  recovering,  and  others  for  the  benefit  of  the 
defendant.  If  it  is  not  stamped  at  the  trial  the  plaintiff  must  be 
nonsuited,  because  it  is  not  admissible  evidence  in  that  state,  (t/) 
But  such  an  agreement  is  only  evtdenee  of  the  amount  of  rent  to 
be  paid  where  the  lessee  h^s  enjoyed  under  such  agreement. 

Where  (s)  the  assignees  of  a  bankrupt  (defendants)  produced 
under  a  notice  from  the  plaintiff  in  an  action  for  use  and  6ccu« 
patiou  the  deed  of  assignment  of  the  bankrupt's  effects,  it  was 
held  that  it  was  admissible  in  evidence,  though  not  proved  by  the 
attesting  witness,  it  having  been  shewn  that  the  defendants  occu- 
pied under  the  deed.  It  came  out  of  the  possession  of  the  defend* 
ants,  who  had  taken  a  beneficial  interest  under  it,  and,  therefore, 
must  be  deemed  to  have  admitted  the  execution.  The  earlier 
cases  laid  down  the  rule,  that  when  an  adverse  party,  having  a 
deed  in  his  custody,  produced  it  on  notice^  it  should  be  deemed 
to  be  duly  executed  without  driving  the  party  calling  for  it  to  the 
necessity  of  proving  th^  execution  by  the  attesting  witness.  That 
-rule  proceeded  on  the  ground  (which  subsequent  practice  has  in 
some  degree  removed)  that  the  party  calling  for  the  deed  could 
not  be  supposed  to  know  the  name  c^  the  attesting  witness. 
The  case  of  Gordon  d.  Secretan  (a)  expressly  overruled  this 
dcK^tjrine  :  but  in  the  ^ase  of  Pearce  v.  Hooper  (b)  the  rule  waa  re- 
vived with  the  modification  that  the  execution  should  be  admitted 
only  in  those  cases  where  the  party  producing  it  had  claimed  a 
beneficial  estate  under  the  deed»  In  this  case  Richardson,  J.  said 
the  circumstances  were  not  so  strong  as  those  in  Pearoe  v.  Hooper; 
but  suflSciently  so  to  justify  the  admission  of  the  deed  without 
calling  the  attesting  witness.* 

In  an  action  for  use  and  occupation,  charging  in  his  own  right 
the  defendant,  who  was  administraltor,  for  rent  due  after  the  intes- 
tate's death,  it  was  held  that,  though  the  defendant  had  taken 
possession,  yet,  having  proved  that  the  premises  were  not  pro- 
ductive, and  that  eight  months  after  the  death  of  the  intestate  he 
hfki  offered  by  parol  to  surrender  the  premises,  such  proof  con- 

.(jr)  Brewer  v.  r«liaer,  S  £sp.  N.  P.      139. 
C.  819.  (a)  fi  £ftsL  646. 

(s)  Orr  V.  Morice^  9  Brod.  &  Biog.         (h)  3  Taunt  60. 
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stituted  a  good  defence  to  the  action.  Dallas,  J.  delivered  the 
jadgment  of  the  court.  ^  This  was  an  action  for  use  and  occiipa*' 
tion ;  and  the  defendant  can  only  be  liable  as  the  personal  repre* 
sentatlve  of  his  brother  who  died  intestate.  The  plaintiflTsned  the 
defendant  generally,  and  did  not  describe  him  as  an  administrator 
in  the  declaration.  He  most,  therefore,  be  considered  as  having 
made  his  election,  and  charged  the  defendant  as  assignee.  Some 
evidence  was  given  at  the  trial  that  the  defendant  had  taken  pos- 
session of  the  premises  after  the  death  of  the  intestate ;  and  thai 
eight  months  after  the  death  he  ofiered  by  parol  to  give  up  pos- 
session of  the  premises,  or  to  surrender  the  interest  to  the  plain- 
tiff; but  that  the  plaintiff  had  taken  no  notice  of  such  offer,  as  it 
was  not  made  in  writing.  It  is  quite  clear  that  the  plaintiff,  not 
liaving  sued  the  defendant  as  an  administrator,  could  not  recover 
from  him  in  that  capacity ;  and  it  is  equally  clear  that  if  the  de^ 
fendant  were  not  in  possession,  he  could  not  be  liable  de  bonis 
propriis.  The  court  at  first  doubted  whether,  as  it  appeared  that 
he  had  taken  possession,  it  was  necessary  that  he  should  surrender 
the  premises  to  the  plaintiff. in  writing:  but  are  now  of  opinion 
that  the  parol  offer  was  enough."  (c) 

Where  (d)  a  lessee  took  a  farm  under  an  agreement  which  he 
never  signed,  and  the  terms  of  which  his  lessor  in  a  materia  IpoinI 
fiiiled  to  fulfil,  the  court  said  the  lessee  could  scarcely  be  said  to 
have  so  enjoyed  :  but  that,  at  all  events,  the  defendant  in  an  ac^ 
tion  for  use  and  occupation,  as  in  an  action  of  debt  for  rent,  might 
shew  an  eviction  fi)r  the  whole  or  of  part :  and  that,  in  case  of  an 
eviction  of  part^  the  jury  must  ascertain,  independently  of  any 
agreement,  what  the  defendant  ought  to  pay. 

Where  the  rent  was  specified  in  a  written  agreement  to  be  S6/. 
a  year,  and  the  landlord  proposed  to  shew  by  parol  that  the 
tenant  had  also  agreed  to  pay  ground-rent,  the  court  refused  the 
evidence,  (e)  But  where  parol  evidence  is  offered  to  prove  a 
tenancy,  it  is  not  a  valid  objection  that  there  is  some  written 
agreement  relative  to  the  holding,  unless  it  appear  that  it  was 
between  the  parties  as  landlord  and  tenant,  and  that  it  continued 
in  force  to  the  very  time  to  which  the  parol  evidence  applies.  (/> 

(c)  Eenmaat  v.  bfcmbridge,  S  B.  (e)  Preston  v.  Mercesn,  8  Bl.  1S49. 

Hoor.  04.  (/)  Doe  d.  Woo4  «.  MerriSy   1% 

{d)  Tomlinson  v.  Day,  %  Brod.  aad  Bast  837. 
B.  680. 
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Aplea-thal  the  plaintiff  before  action  brought  took  and  detained^ 
M  a  distress  for  rent,  goods  of  sufficient  value  to  sati9fy  the  rent, 
is  bad,  because  it  does  not  shew  that  the  rent  has  been  thereby 
satisfied ;  for  the  distress  .may.  have  been  rescued,  or  the  plaintiff 
may  have  abandoned  it.  ^) 

If  a  landlord  direct  a  tenant,  who  is  overseer  of  the  poor,  to  pay 
on  the  landlord's  account  rates  which  have  been  irregularly 
assessed  on  him,  and  the  landlord,  promises  that  the  levies  shall 
eat  out  the  rents,  the  tenant  may  set  them  off,  or  prove  them  as 
payment  in  an  action  for  use  and  occupation.  (A) 

In  this  action  the  defendant  may  apply  to  the  court  for  the  cem- 
noB  rule  for  liberty  to  pay  the  sum  due,  and  to  have  the  same 
struck  out  of  the  declaration  :  if  after  that  the  plaintiff  proceeds^ 
it  will  be  at  his  peril.  This  common  rule  can  only  be  obtained 
on  payment  of  costs :  but,  if  the  plaintiff's  conduct  appear  to  be 
oppressive,  the  court  will  upon  application  xlischarge  the  de- 
fendant from  the  payment  of  costs.  (t> 

The  action  for  use  and  occupation  cannot  be  maintained  in 
the  court  of  conscience  of  the  city  of  London.  Though  it 
existed  before,  it  did  not  receive  the  sanction  of  the  legisla- 
ture till  the  Stat.  3  Jam.  I.  c.  15. ;  by  the  sixth  section  of  which 
it  is  provided  that  nothing  in  the  act  should  extend  to  any 
debt  for  rent  upon  any  lands  or  tenements,  or  any  other  real  coa- 
tract,  (ky 


IV.  The  action  of  covenant  is  a  remedy  peculiar  to  contracts 
ander  seal ;  and  the  only  difference  between  an  agreement  and  a 
covenant  is  that  the  latter  is  under  seal.  It  may  be  brought 
either  on  the  privity  of  contract,  or  the  privity  of  eslate.  If  it  is 
founded  on  a  privity  of  estate,  it  is  local ;  if  on  a  privity  of  contract, 
it  is  transitory.  The  lessee  may,  therefore,  bring  covenant  against 
the  lessor,  and  the  lessor  against  the  lessee,  in  any  county.  So 
also,  if  the  assignee  of  the  reversion  bring  covenant  against  the 
lessee  upon  a  covenant  running  with  the  land,  it  is  a  transitory 
action,  be  cause  the  statute  SS  Hen.  VIII.  c  SK  (/)  transfers  the  pri- 

(g)  Lear  tr.  Edmonds,   1  B.  and  A.  578. 

157.  (k)  Woolley  v.  ClouUttuii   Oougl. 

{h)  Roper  V.  Bumford,  3  Taunt.  76-  €44. 

(i)  Johnson  v.  Uoulditch,  1  Burr,  {f)  Sec  atUe  588. 
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yity  of  contract,  with  respect  to  such  coyenants,  in  the  same  plight 
as  between  lessor  and  lessee.  XO  Bat  an  action  of  covenant  againat 
the  assignee  of  a  term,  or  by  the  assignee  of  a  term  against  the 
lessor  or  bis  grantee,  is  locat,  because  it  lay  at  the  common  law 
upon  the  priyity  of  estate.  It  will  follow  also  that  an  action  of 
covenant  by  the  assignee  of  a  reversion  against  the  assignee  of  a 
term  must  be  local,  because  the  statute  32  Henry  YIII.  transfers 
the  privity  in  the  same  state  that  the  lessor  had  it.  (m)  In  most 
cases,  however,  if  the  action  is  brought  and  tried  in  a  wrong 
county,  the  plaintiff  is  aided  after  verdict,  (ft) 

Where  the  action  is  on  the  privity  of  estate,  it  will  not  lie  in 
England  for  lands  out  of  it :  but  on  the  privity  of  contract  an 
action  of  covenant  for  lands  in  Ireland,  or  any  other  foreign 
country,  may  be  tried  here  by  making  a  suggestion  on  the 
roll  to  that  efiect,  and  changing  the  venue  to  the  next  English 
county,  (o)  * 

Where  (p)  in  an  action  of  covenant  a  view  was  proper  to  be 
had,  the  venue  has  been  changed,  although  most  of  the  plaintiff's 
witnesses  resided  in  the  county  where  the  venue  was  at  first  laid. 
So  where  (q)  there  was  a  special  issue  ofnon  infregit  eonventionem 
to  a  covenant  to  repair,  the  court  held  it  to  be  a  mis-trial  to  try 
the  issue  any  where  but  in  the  county  where  the  lands  were 
situated. 

If  the  lessor  have  a  reversion  in  fee  of  one  house,  nnd 
the  reversion  only  for  years  of  another,  and  he  demise  both, 
he  may  nevertheless  have  but  one  action  on  the  contract :  so,  if  he 
assign  the  reversion  in  both  over  to  the  same  person,  the  assignee 
is  not  driven  to  several  actions,  (r)  So  where  the  reversion  i& 
assigned  to  different  persons,  they  may  join  in  covenant;  for  it  is 


(/)  Thrale  v.  Cornwall,  1  Wils.  165. 
Tharsbj  v.  Plant,  1  Saund.  237. 
Creswick  e.  Saunders,  %  Show.  800. 
e&nira. 

(m)  Spencer^  case,  5  Rep.  17.  a. 
7.  N.  B.  146.  G. 

(fi)  Stat.  16  and  17  Ch.  II.  c.  8. 
Irish  sUt  17  and  IS  Ch.  II.  c  12. 
The  Mayor  of  London  t>.  Cole,  7  T.  R. 
583.  Calverley  «.  Leving,  Comb*  472. 
The  City  of  Litchfield  v,    Shter, 


Willes431. 

(o)  Jackson  v.  The  Mayor  of  Ber^ 
wick,  1  Mod.  se.  Crisp  v.  The  Cor- 
poratioa  of  Berwick,  1-  Lev.  852. 
Wey  V.  Yalley,  6  Mod.  194.  teith 
e.  Batten,  Cro.  Jac.  148.  See  Badter 
V.  Darner,  1  Salk.  80. 

(ji)  Hodinott  t^.  Cox,  8  East  868. 

(q)  Gilberts. Martin,  1  Lev.  114. 

(r)  Pyot  V.  St  John,  Cro.  Jac.  389. 
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only  a  personal  aetimi  to  reoovar  damages,  which  teDants  in  com* 
aioD  may  do.  (s)  - 

If  it  appears  by  the  declaratioii  that  the  estate  of  the  lessor  is  in 
joint-tenancyi  the  court  will  not  on  demurrer  intend  the  death  of 
Dlher  joint-tenant  in  support  of  the  declaration,  where  the  death 
of  the  other  joint-tenant  has  not  been  ayerred.  (0  So  also, 
although  in  a  lease  by  two  jointly  the  rent  be  reserved  -to  one 
only,  they  must  both  join  in  covenant,  although  debt  might  have 
been  brought  by  him  alone  to  whom  the  rent  was  reserved,  (u) 

In  a  recent  case  (x)  the  court  decided  without  much  difficulty 
that  tenants  in  common  might  sue  in  covenant  for  ne^ectof 
repairs  the  lessee  of  a  house  who,  subsequently  to  the  4emi8e,  but 
before  the  breach  alleged,  became  a  co*tenant  with  the  plaintiffs  ih 
the  same  house.  It  seems  to  be  evident  that  if  one  tenant  in  com- 
mon may  lease  his  share  to  his  companion,  there  could  be  no  diffi- 
culty in  this  case  ;  for,  to  the  extent  that  the  plaintiffs  were  inte- 
rested, no  act  of  third  parties  could  alter  the  rehtioa  of  landlord 
and  tenant  which  existed  previously. 

In  the  great  bulk  of  cases,  where  it  has  been  holden  that  if  there 
are  not  proper  parties  to  tlie  record  in  actions  ex  contractUy  advan- 
tage must  be  taken  of  it  by  plea  in  abatement,  the  objection  has 
beeo  that  others  ought  to  be  made  co-defendants  with  the  defend- 
ant on  the  record ;  and  there  is  an  essential  difference  between 
such  cases,  and  where  the  objection  is  that  there  are  not  proper 
parties  plaintiflb  ia  the  seat.  Many  plaintiffs  can  have  but  one 
right  and  one  cause  of  action,  which  ought  to  be,  and  is,  indivisi- 
ble, and  admits  but  of  one  satisfaction.  But  if,  on  principles  of 
law  it  could  be  that  a  man  should  derive  a  several  interest  from  a 
joint  obligation,  this  would  harass  defendants  grievously  ;  and  the 
contrary  is  therefore  established  by  several  authorities,  {y)  which 
shew  that  joint-tenants  must  plead  and  be  impleaded  jointly. 
Whereas  in  the  case  of  defendants,  with  respect  to  the  satisfiictioa 
which  jthey  are  to  make,  it  is  exactly  the  same  thing  whether  they 
are  sued  singly  or  with  others ;  for  every  individual  co-defendant 
is  liable  to  tibe  whole  demand,  and  execution  may  be  had  against 
any  one.   In  what  proportion  the  rest  should  contribute  is  only 

(t)  a  Salk.  a03«  (x)  Yatfls  ti.  Cole,  8  Brod,  and  B. 

(1)  ScoH  v.tlodiviD,  1  B.  aad  P.  67.  seo. 

(1^)  Wrisbt  V.  Aui^or,  8  Keb.  aiS.  (jd  Slingsby'^  case,  5  Rep.  18.  If. 

Yelv.  177.  Co  Iiitt  ISO.  b.  188.  a.  197.4k 
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matter  &moiig  themselves,  (s)  The  writ,  therefore,  may  abat# 
amongst  co-defendants;  but  cannot  be  barred,  because  the  plaits 
tiff  has  an>  absolute  right  to  sue  the  defendant  on  the  record*  The 
defendant  can  only  insist,  if  he  pleases,  that  the  plaintiff  shall  sue 
the  others  with  him  :  but  he  waives  the-  advantage^  if  he  do  not 
plead  iff  abatement,  (a) 

The  proper  mode  of  declaring  in  covenant  is  to  set  out,  that  by 
indenture  certain  premises,  therein  mentioned,  were  demised, 
(without  stating  them  particularly,)  subject  amongst  other  things 
to  a  proviso,  (setting  out  the  substance  of  the  covenant  and  the 
breach.)  (A>  If  the  plaintiff  undertake  to  set  out  the  contract  more 
particularly,  and  fail  to  set  it  out  ccnrectly,  although  in  a  part  in 
which  no  breach  has  been  assigned,  the  variance  is  fatal ;  because 
in  actions  founded  on  contract,  it  is  necessary  to  prove  the  con» 
tract  as  laid.  (c> 

With  respect  to  actions  brought  by  the  assignee  of  the  lessor,  it 
is  the  established  practice  to  state  the  exact  title,  because  in  that 
case  there  can  be  no  estoppel :  (if)  but  if  the  lessee  has  had  the 
fruits  of  his  lease,  the  estate  of  the  lessor  is  immaterial.  («) 

In  assigning  the  breach  of  &  covenant,  it  is^  sufficient  if  it  be  cer- 
tain to  a  common  intents  Therefore,  in  assigning  a  breach  of  a  co- 
venuDt  for  quiet  enjoyment,  it  is  sufficient  to  allege,  that  at  the  time 
of  or  before  the  demise  to  the  plaintiff  A>  had  lawful  right  and 
title  to  the  premises,  and  that  having  such  lawftil  right,  &c  he 
entered,  &c.  without  die  wing  A.'s  title,  or  that  he  evicted  the 
plaintiff  by  lawful  process,  if) 

But  in  an  action  of  covenant  where  the  breach  assigned  was 


(s)  Rice  «.  Shute,  5  Burr.  S61S. 

(«)  ChappeUv.Yangbsn,  1  Sid.  4S0. 
Sccleston  v.  Clipsham,  1  Saund.  15S. 
Vernon  v.  Jefferies,  2  Str.  1 146.  Gra- 
ham «.  Robertson,  8  T.R.  28S.  Addi- 
son r.  OYerrend,  6  T.  R.  766. 

ip)  Dundas  v.  Lord  Weymeuth,. 
Cowp.  665.  Price  v.  Fletcher,  Cowp. 
787. 

{€)  Hoar  V.  Mill,  4  M.  and  S.  470. 
AmoukL  V.  Revolt,  1  Brod.  andBing. 
443.  Swallow  V,  Beaumont,  8  B.  and 
A.  766.  Morgan  v.  Edwards,  6 
Taont,  394.    Fool  v.  Court,  4  Taunt 


700.  Pitt  V.  Green,  9  East  188.  An- 
kerstein  v.  Clark,  4  T.  R.  616.  Wil- 
son 0.  Gilbert,  8  B.  and  P.  881.  Bar- 
bige  t;.  Jakes,  1  B.  and  P.  885. 

((f)  Polyblank  v.  Hawkins,  Doug. 
989.  Took  V.  Glasscock,  i  Saund. 
850.    Catlin  t^.  Mtlner,  8  Lutw.  1481. 

(e)  Winn  v.  White,  8  BL  840. 

(/}  Foster  v.  Pierson,  4  T.  R.  617. 
Rashleigb  V.  Williams,  8  Yeotr.  61. 
Wootton  V.  Hele,  8  Saund.  177. 
Leigbn.Gotyer,  Cro.  Jac  444.  Brok-> 
ing  V.  Cham>  Cro.  Jac.  485. 
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that  the  defendant  had  not  used  a  farm  in  a  husbandlike  manner, 
but  on  the  contrary  had  committed  waste,  &c.,  to  which  the 
defendant  pleaded  that  he  had  not  committed  waste,  &c.  but  used 
the  farm  in  a  husbandlike  manner,  and  issue  was  taken  upon  this ; 
the  plaintiff  could  not  give  evidence  of  any  unhusbandlike  treat- 
ment of  the  farm  not  amounting  to  waste,  for  the  issue  was  nar- 
rowed to  this  point,  (g) 

Where  A.  demises  to  B.  who  assigns  to  C,  and  C.  to  D.,  and 
B.  has  covenanted  for  quiet  enjoyment  with  C.  and  his  assigns; 
D.  may  maintain  covenant  against  B.  on  being  ejected  by  A.  on 
a  forfeiture  made  by  B.  before  his  assignment  to  C.  But  if  D. 
has  converted  the  premises  into  pleasure  grounds,  and  erected 
buildings  thereon  after  the  assignment,  he  certainly  cannot  recover 
the  value  of  the  improvements  from  B.,  unless  he  state  the  special 
damage  in  his  declaration ;  and  it  is  questionable  whether  he  could 
do  so  even  then,  (ft) 

Where  (j)  the  plaintiff  shewed  that  the  lands  were  duchy 
lands,  and  that  the  king  demised  to  A.  for  fine  and  rent,  by  reason 
of  which  he  could  not  enjoy;  it  was  held  that  the  plaintiff  need 
not  allege  entry  by  A.,  for  the  lease  might  be  by  bargain  and  sale ; 
and,  if  material,  the  defendant  may  plead  the  special  matter.  So 
where  (j)  the  action  is  brought  against  the  covenantor  himself,  his 
heirs,  executors,  or  administrators,  it  is  sufficient  to  jillege  any 
entry,  whether  tortious  or  otherwise,  because  any  entry  is  a  dis- 
turbance :  but  in  this  case  some  particular  act  of  interruption 
must  also  be  stated.  (A:) 

Where  (0  the  covenant  is  that  the  lessor  was  then  lawfully 
seized  in  fee,  or  that  he  had  good  right,  full  power,  and  lawful 
authority,  the  breach  may  be  as  general  as  the  covenant ;  at  all 
events,  if  the  defendant  plead  non  est  factum  ^  the  declaration  is 
made  good,  for  he  thereby  confesses  the  breach. 


(jg)  Hanris  v«  Mantle,  3  T.  R.  307. 
(A)  Lewis  V.  Campbell,  8  B.  Moore 

86. 
(0  Cloak  v»  Hooper,  8  Keb.  168, 


(fi  Lloyd  V.  Tomkins,  1 T.  R.  671. 
Crosie  V.  Yooag,  9  Show.  485.  Forte 
v.Vines,8RoU.Rep.81.  Core'scase, 
1  aoU.  Abr.  430.    F.  N.  B.  342.  K. 


(k)  Anon.  Com.  E.  888.  Franceses 
case,  8  Rep.  91.  a.  b. 

(0  Mascot  V.  Ballot,  Cro.  Jac.  869. 
Bradshaw's  case,  9  Rep.  60.  b.  Lan- 
cashire o.  Glover,  8  Show.  460.  Gli- 
nister  v.  Audley,  Tho.  Raym.  14. 
See  also  Butler  v.  Swinnerton,  Palm. 
839.  Hurd  v.  Fletcher,  Dougl.  43* 
Hammond  v.  HiU,  Com.  Rep.  180. 
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It  is  a  general  maxim  of  law  that  torts  die  witb  the  persoD : 
where,  (m)  however,  the  covenaal  wa»,  that  the  lessee  sbotild 
enjoy  daring  the  term  without  the  iaterrupdon  of  the  lessor  or 
his  wife,  and  the  baron  expelled  the  lessee  and  died.  It  wasjield 
that,  although  the  baron  was  a  mere  iort  feawr^  the-  aetioa  was 
well  brought  against  the  wife,  his  executrix  and  surmor,  on 
the  ousting  of  the  baron,  because  she  was  within  the  wofds  of  tlie 
covenant. 

In  covenant  for  the  payment  of  rent  the  preeiae  som  is  imma- 
terial, because  the  recovery  is  in  damages  ;  therefore,  the  bneach 
may  be  stated  generally,  and  the  damage  may  be  given  in  evi- 
dence how  many  rent-days  the  rent  is  in  arrear.(ii) 

Where  (o)  in  an  action  of  covenant  there  was  an  indenture  of 
ilemise  of  a  coal-mine,  reserving  one-fourth  of  the  coal  raised,  or 
the  value  in  money,  at  the  election  of  the  lessor ;  ftnd  if  such  one- 
fourth  should  fall  short  of  the  sum  of  400/.,  then  reserving  such 
additional  rent  as  would  make  up  suofi  annual  sum,  to  be  ren- 
dered monthly,  in  equal  portions ;  it  was  ]ield  that  the  lessor, 
having  elected  to  take  the  nvhole  in  money,  migkt  declare  for  two 
years  and  three  months  in  arrear :  but  even,  if  the  money  had 
been  reserved  annually,  the  plaintiff  mi^^t  have  remitted  the 
three  months,  and  entered  up  judgment  for  the  two  years'  rent 
only,  (p) 

Aa  action  of  covenant  lies  against  the  assignee  of  a  lease  for 
part  of  the  rent,  because  the  action  is  brought  oo  a  real  contract 
in  respect  of  the  land ;  therefore,  in  case  of  eviction^  the  rent  is 
apportionable.  But  as  between  lessor  and  lessee  the  action  \^ 
personal  on  .the  privity  of  contract,  and  like  other  persooal  con- 
tcacts  jt  is  not  apporttonable.iCf)  If,  therefore,  the  lessor  demand 
only  a  part  of  the  rent,  he  must  shew  how  the  rest  has  beea  sar 
tisfied.  (r) 

In  covenant  for  arrears  of  rent  against  an  executor,  it  shall 
be  intended  after  verdict  that  the  arrears  wene  due  in  the 
lifetime  of  the  testator,  if  the  action  is  brought  in  the  iOintl 

(m)  PemiiDg  r.  Plat,  Cro.  Jac.  863.  814. 

(n)  Parrer  t;.  SneHisg,  1  RoH.  Rep.  (9)  Stevenson  v.  Lambard,  2  KttS. 

885.    Smyth  v.  Conyert,  I  Keb.  490.  578.   Bio.  Contr.  pi.  UL   Moor.  116. 

<o}  Buckley  v.  Keayon,  10  Sast.  Finch.  L.  8.b.  c.  18. 

189.  (r)    Bailey  v.  Hughes,  Qto.  Cat. 

(p)  lagkdew  v.  Cnps,  S  Xd.  Raym.  137, 
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only.CO  But  to  a  count  in  covenant,  chargini|^  executors  for 
breaches  by  their  testator,  who  bad  covenanted  for  himself,  his 
executors  and  assigns,  may  be  joined  another  count  charging 
that  after  the  testafor^s  death  and  their  proving  the  will,  and  dur- 
ing the  term,  the  demised  premises  came  to  one  D«  against  whom 
breaches  were  alleged,  and  concluding  so  that  neither  the  testator 
nor  the  defendant  after  his  death,  nor  the  said  D.  had  since  the 
assignment,  kept  the  said  covenant*  Plend  administraverunt  may 
be  pleaded  to  both  counts,  because  the  testator's  funds  are  liable 
for  any  breaches  by  himself,  his  executors  or  assigns.  (/) 

If  in  covenant  for  not  repairing  the  covenant  contains  an  ex- 
ception of  casualties  by  fire,  it  is  fatal  on  nan  est  factum  pleaded 
to  have  stated  the  covenant  absolutely ;  and  the  defect  cannot  be 
amended,  {u) 

It  is  not  material  whether  the  covenants  become  void  before 
action  brought,  if  there  was  a  breach  before  they  became  void^ 
because  the  right  of  action  remains,  (or) 

In  the  case  of  covenants  not  running  with  land,  where  the  cove- 
nantee is  dead,  the  action  for  the  breach  must  be  brought  in  the 
name  of  his  executors,  or  administrators,  in  whom  the  legal  in- 
terest in  such  covenants  is  vested,  (y)  But,  in  covenants  running 
with  the  land,  the  executor  cannot  sue  even  for  a  breach  in  the 
life  of  his  testator,  without  shewing  some  special  damage  to  the 
latter :  but  the  action  must  be  brought  in  the  name  of  the  heir 
or  devisee,  (s) 

An  action  of  covenant  does  not  lie  on  the  stat.  3  W.  and 
M.  c«  14.  against  the  devisee  of  land  for  a  breach  of  cove- 
nant by  the  devisor ;  but  the  remedy  on  that  statute  is  con- 
fined to  cases  where  debt  lies :  and  though  the  statute  mentions 
specialties  as  well  as  bonds,  yet  it  must  be  intended  of  such  spe^ 
cialties  as  give  an  action  of  debt,  (a) 

If  performance  be  pleaded^  it  must  l>e  pleaded  in  the  words 

(«)  Stephenson  v.  Stephenson,  1  Sid.  (jr)  Com.  Dig.  Cov.  B.    Webb  v. 

375.  Rosself  S  t.  R.  S9S.     Stokes  v.  Rus- 

(I)  Lady  Wilson  v,  Wigg,  10  Bast.  sell.  ib.  678. 

SIS.    Lyddal  v.  Danlap,  1  Wils.  4.  (s)  Kingdon  v.  Nottle,  4  M.  and  S. 

(«)  Browne  v.Knill,  8  Brod.  &  B.  &3.    Jones  0.  King,  j^.  188.    5  Taunt. 

305.  418.    Kingdon  v.  Nottle,  1  M.  and  S. 

(4r)  Hill  V.  Pilkington,  Cro.  Bliz.  355. 

344.  («)  Wilson  v.  Knubley,  7  Bast  188. 

1 
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of  the  covenant,  or  otherwise  it  will  be  bad  on  general  de- 
marrer.  (b) 

Covenant  lies  for  breaches  before  bankruptcy,  because  unliquU 
dated  damages  cannot  be  proved  under  the  commission,  (c)  So  it 
has  been  said,  if  a  man  be  bound  in  a  certain  sum  for  the  breach  of 
covenants,  and  he  break  covenants  before  he  becomes  bankrupt  ; 
or  if  a  lessee  be  bound  to  pay  a  penalty  for  ploughing  meadow- 
ground,  and  he  does  so ;  the  lessor  may  sue  him  for  the  penalty, 
because  it  cannot  be  proved  under  the  commission,  (d) 

Nil  debet  is  a  bad  plea  in  covenant,  because  it  confesses  the 
breach,  and  only  goes  in  mitigation  of  damages.  Riens  in  arriere 
is  of  the  same  nature  :  (e)  for  the  same  reason  also  acceptance  of 
rent  from  the  assignee  is  no  bar  in  covenant,  although  it  is  to 
action  of  debt.  (/*)  A  tender  may  be  pleaded :  but  then  a  tender 
admits  the  special  contract ;  and,  therefore,  it  is  not  open  to  the 
defendant  afterwards  to  deny  it.  (g)  On  this  ground  turn  esi 
Juetum  and  tender  are  repugnant.  So  also  the  plea  of  assign- 
ment over  is  inconsistent  with  non  est  factum,  (h)  Eviction  is  a 
good  plea  in  bar  even  of  a  covenant  for  rent  of  tithes :  (i)  but 
where  O)  ^be  plaintiff  counted  of  an  indenture  of  lease  of  the  par- 
sonage of  D.,  and  the  defendant  pleaded  that  before  any  rent  day 
incurred  the  ordinary  sequestered  the  parsonage  for  the  nonpay- 
ment of  first-fruits,  this  was  no  plea,  because  it  did  not  shew  any 
act  of  the  plaintiff  in  his  de&ult,  nor  did  it  confess  and  avoid  the 
interest  of  the  lessor. 

Where  (k)  A.  leased  to  B.  certain  lands  reserving  rent,  and  a 
stranger  covenanted  with  A.  that  B«  should  pay  the  rent  for  the 
fiirm  and  occupation  of  the  lands ;  although  this  was  a  collateral 
covenant,  yet  in  an  action  against  the  stranger  it  w[as  held  he  might 
plead  the  eviction  of  B.  before  the  rent  became  due,  because  the 
farm  and  the  occupation  of  B.  was  the  consideration. 

(ft)  Scudamore  v,  Stratton,  1  K  and         (g)  Cos  v.  Brain,  3  Taant  95.    See 

P.  455.'  Taylor  v,  Needham,  9  TannL  278; 

(c)  Ludford  v.  Barber,  1  T.  E.  94.  (k)  Orgill  r,  Kempshead,  4  Taunt. 

{i)  Qoddard   t;.   Vanderheyden,  3  459. 
Vnis.  870.  (i)  Dalston  v.  Reeve,  1  Lord  Raym. 

(e)  Hare  v.  Saville,  1  Brownl.  19.  77. 

(J)  Arthur  v.  Vanderplank,  7  Mod.         (J)  Jekyll  v.  Igrnne,  Hetl.  54. 
198.    Orgill  r.  Kempshead>  4  Taunt         (k)  Beadle^s  case,  3  Leon,  159* 
048. 
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In  covenant  for  seven  ^anrters'  rent  a  plea  shewing  a  surren- 
der in  the  last  four  of  the  fieven  quarters  is  bad,  because  it  does, 
not  go  to  the  whole  breach ;  and  the  breach  is  not  so  entire  that 
part  cannot  be  proved  where  4t  is  composed  of  divisiUe  portions 
of  rent.  <0 

Wbere>  (m)  on  a  covenant  to  repair,  the  breach  assigned  was 
that  the  house  fell  down  on  such  a  day,  and  the  defendant  pleaded 
that  the  house  was  burnt  down  on  that  day,  but  that  the  plaintiff, 
entered- the  day  after  ei  adhuc  extra  tenet ^  so  that  the  defendant 
eould  not  repair;  4he  action  was  held  to  have  attached,  and  the 
plaintiff *8 "entry  wasno  suspension;  the  judgment^  Uierefore,  was 
given  for  the  plainti£ 

It  is  a  breach  of  a  -covenant  to  repair,  if  the  defendant  do 
positive  acts  of  mischief,  such  as  breaking  a  door  through  a  wall, 
just  as  much  as  if  Jie  permits  the  premises  to  decay.  Neither  is 
the  right  of  action  waived  by  subsequent  acceptance  of  rent;  and 
after  iiotice  it  is  a  continuing  breach.<ii) 

If  a  house  be  burned  down,  and  the  lessor  rebuild  it,  he  is 
notwithstanding  entitled  to  his  action  on  a  covenant  to  repair; 
and  the  house  being  rebuilt  is  no  answer  to  the  action,  (o)  And 
»f  the  covenant  be  that  the  lessee  shall  repair,  sufficient  timber 
being  allowed,  it  shall  be  intended  that  he  has  the  necessary  per- 
■usaion  to  cut :  but,  if  there  is  Jiot  sufficient  timber,  he  may 
shew  it.  (jp) 

If  the  covenant  be  to  repair  several  distinct  premises,  an  ex- 
pulsion frmn  some  of  them  is  no  excuse.  (;)  So  where  (r)  the 
covenant  was  to  build  a  house  in  the  first  ten  years  of  the  term,  and 
the  lessee  assigned  over,  and  in  covenant  against  the  assignee  be 
pleaded  that  the  lessor  entered  and  had  possession  during  part  of 
the  ninth  year ;  it  seems  this  is  no  plea,  unless  the  lessor  hindered 
him  from  building.  But  an  eviction  by  title  paramount  is  a  good 
plea,  as  well  to  a  covenant  to  repair,  as  to  a  covenant^to  leave  in 
vepair  at  the  end  of  the  term.  («) 

(I)  Bsrnard  v.  Duthy,  5  Taunt  97*  of  Bolten»  Cem.  R.  0S7. 

(m)  Foole  o.  Archer,  %  Show.  401.  {q)  Staughton  t;.  Green,  aKeb.  SftS. 

(fi)  Doe  d.  Yickery  v.  Jackson,  2  Hodgkin   v.   Queeoborougb,  Willes 

Stark.  N.  P.  C.  298.  189. 

(9)  Walton  r.  Waterhouse,  S  Keb.         (r)  Barker  v.  FlatweU.  Godb.  69. 
^^  (t)  Andrews  v.  Needbam,  Crot  Bliz. 

(jp)  Lord  Chesterfield  v*  The  Puk^  656. 
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In  covenant  on  a  breach  that  the  bou^e  demised  was  not  in 
repair,  a  plea  that  the  plaintiff  agreed  that  the  defendant  shonld 
employ  a  person  four  days  in  and  about  the  repairing  of  the 
house,  which  should  be  a  sufficient  satisfaction,  and  that  he  had 
employed  a  workman  four  days,  was  held  to  be  a  bad  plea  ; 
because  the  defendant  was  obliged  to  do  the  repairs  by  the 
original  covenant.  (0  But  if  the  plaintiff  declares  on  a  general 
covenant  to  repair,  and  assigns  a  breach,  per  quod  he  was  put  to 
expense ;  it  is  sufficient  for  the  tenant  to  plead  performance  as  to 
all,  except  the  repairs  of  a  party  wall,  and  that  those  repairs 
were  rendered  necesf^ary,  and  done  under  the  stat.  14  Geo.  II. 
c.  78.,  and  did  not  become  necessary  by  the  defendant's  default, 
and  that  the  defendant  was  not  the  owner  of  the  improved  rent. 
If  the  plaintiff  is  possessed  of  any  facts  to  charge  the  defendant 
with  a  proportion  of  such  repairs,  he  must  state  them  in  his. 
replication,  (u) 

Where  two  covenants  in  a  deed  have  no  relation  to  each  other, 
the  nonperformance  of  one  cannot  be  pleaded  in  bar  of  an  action 
for  the  breach  of  the  other ;  for  the  damages  in  the  one  case  may 
not  be  at  all  adequate  to  the  damage  in  the  other,  (j?)  But  if 
the  landlord  is  bound  in  law  or  equity  to  repair,  and  the  tenant 
is  obliged  by  a  sudden  accident  to  make  those'  repairs  to  prevent 
further  mischief,  he  may  set  them  off  as  money  paid  to  the  use  of 
the  landlord;  and  a  court  of  equity  will  not  interfere,  (y) 

A  release  of  all  debts,  duties,  and  demands,  will  not  discharge  a 
covenant  to  repair ;  but  a  release  of  all  covenants  might  have 
that  effect,  (z)  So  an  accord  executed  is  a  good  discharge  of 
damages,  but  not  of  a  covenant,  (a)  It  has  however  been  said 
that  accord  and  satisfaction  by  deed  will  operate  as  a  release 
of  a  covenant  when  it  is  broken,  (b)  Th6  accord,  so  far  as  it  is 
requisite  to  satisfy  a  eiogle  breach  of  covenant,  is  good  by  parol, 
because  it  is  a  bar  only  pro  tempore^  and  not  a  perpetual  bar  to 
the  covenant;  and  the  distinction  taken  is  where  a  duty  certain 
accrues  by  a  deed  at  the  making  of  the  writing,  as  by  covenant, 
bill,  or  bond  to  pay  money ;  there  it  is  of  the  essence  of  the  d^d, 

(I)  Adams  v.  Tspling^  4  Mod.  88.  (y)  Weigall  v.  Waters,  9  Anslr.  675. 

(ti)  Moore  v.  Clark,  5  Taunt  90.  («)  Hancock  v.  Field,  Gmk  Jac.  170. 

(x)  Thomas  v.  Cadwallader,  Willes  («)  Aldeu  v.  Blague*  Cro.  Jac.  99. 

490.  Burroaghs  v.  Hayes,  Gomb.Sl.  (*)Robard8  v,  Stoker,  Palm.  110. 

Weigall  V.  Waters,  6  T.  R.  488.  See  Al.  S9. 
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and  therefore  must  be  avoided  by  matter  ofas  bigh  a  nature:  but 
when  no  certain  duty  accrues  by  the  deed,  but  a  tort  8ub6equ6nt 
in  conjunction  with  the  deed  gives  an  action  for  damages,  then 
accord  by  parol  with  satisfaction  is  a  good  plea,  (c) 

In  Cord  went  o.  Hunt,  (d)  the  plaintiff  as  tenant  of  a  farm  cove- 
nanted with  the  landlord  to  fetch  and  bring  all  the  timber,  stone,  and 
other  materials,  that  should  at  any  time  during  the  continuance  of 
the  term  be  wanted  about  the  erecting  of  a  threshing  mill;  and 
the  latter  covenanted  to  build  and  erect  the  same.  The  defendant 
pleaded  that  he  began  to  provide  the  necessary  materials  for 
erecting  the  mill;  and  that,  whilst  he  was  so  doing,  the  plaintiff 
desired  bin  not  to  do  the  same,  but  to  refrain  from  so  doing  till  he 
should  be  requested  by  the  plaintiff:  and,  secondly,  a  licence;  on 
epecial  demurrer,  these  pleas  were  held  bad.  since  the  transactions 
pleaded^  being  by  parol,  amounted  neither  to  a  release,  accord,  nor 
satisfaction. 

Where  (e)  an  action  was  brought  against  executor  of  tenant 
/or  life  for  the  breach  of  a  covenant  to  repair  in  the  life  of  his 
4e6tator,  and  the  defendant  pleaded  that  after  the  death  of  his 
testator  it  was  agreed  that  he  should  quietly  leave  the  premises, 
in  consideration  of  which  he  sliould  be  discharged  of  the  breach 
in  not  repairing,  this  concord  was  held  to  be  void;  (for  want  of 
reciprocity  according  to  Fenner  J.,  because  the  executor  had  no 
•interest  in  the  houf^,  and  had  only  a  licence  in  law  to  carry,  off 
the  goods)  but  the  others  held  that  if  the  time  for  leaving  the 
house  had  been  alleged  in  certainty,  as  for  example  to  depart 
instantly,  the  concord  might  have  been  good. 

In  an  action  for  breach  of  a  covenant  not  to  alien  the  premises 
without  licence  in  writing,  the  less^  may  pkad  a  licence  in 
writing  without  shewing  it:  for  no  interest  passes  thereby,  and 
l^erhaps  the  assignee  may  have  it  to  protect  his  estate,  (f) 

The  plea  of  outlawry  of  the  lessor  is  no  plea  in  bar  to  an 
action  on  a  covenant  to  repair,  because  the  damages  are  uncer- 
tain, and  therefore  they  could  not  be  forfeited  by  the  outlawry. 
Therefore  where  an  action  of  covenant  was  brought  for  non- 
payment of  rent,  and  also  for  not  ifcpairiiig,  the  outlawry  of  the 

{€)  Blake's  case,  6  Bep.  43.  1  Tin.     S.  C.  1  Dsnv.Abr.  840.  pi.  17. 
Abr.  ISO.       '  (f)  Walker  v«  Ballamjr,  Cro.  Jac. 

(i)  8  B.  Moore  660.  109. 

(f)  Sanford  v.  CutcUffe,  Yeiv.  184. 

8a 
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lenor  was  no  answer,  fer  it  went  to  the  wfiole  (Seckrationi  and^ 
althoQgfh  it  might  be  a  bar  to  the  rent,  it-conldnot  be  So  to  ^Ae 
damage  for  not  repairing ;  and  since  it  was  entire,  it  was  good  for 
neither  demand.  The  defendant  in  such  a  case  might  before 
imparlance  plead  the  outlawry  in  abatemeut,  or  he  might  plead  it 
in  bar  of  the  rent,  and  in  abatement  to-the  repairs,  (g) 

In  covenant  by  the  assignee  of  lessor  against  the  lesseetir  his 
assignee,  the  title  of  the  assignee  is  material  and  trayersabloT 
but  any  estate  which  satisfies  the  substance  of  the  issue  witt 
enable  the  plaintifi^  to  recover.  The  words  <<  mddo  ti  forma 
prmttf^*  &c.  are  mere  matter  of  form.  (A) 

A  right  of  action  on  a  breach  of  covenant  not  seonred  by  m 
penalty,  and  where  the  datnsges  to  bo  recovered  are  nnceitainy 
is  not  bound  by  the  certifioAte  of  a  defendant  who  becomck  a 
bankrupt  after  the  breach  of  "die  covenant  The  demand  being 
an  uncertain  debt  could  not  be  so  discharged,  (t) 

Where  (k)  an  action  of  covenant  was  brought  by  the  assignee 
of  a  term  against  the  executor  ^f  the  lessor  for  a  breach  of  n 
covenant  for  quiet  enjoyment,  it  was  held  that  satisfactien  from 
the  assignor  of  the  term  was  no  bar  to  an  action  against  the  exe- 
cutors, for  the  satisthction  was  on  different  covenants. 

If  the  declaration  state  the  defendant  as  assignee  of  all  tfie 
estate  in  the  premises,  and  it  appears  that  lie  is  assignee  oaly  of 
part,  it  will  be  a  btal  variance.  (/)  As  the  plaintiff  however 
cannot  be  supposed  to  be  cognisant  of  the  defeddanrs  title,  it  is 
sufficient  to  allege  generally  that  the  defendant  is  assignee  witboot 
shewing  quo  jure/  and  therefore,  in  an  action  on  the  covenant  fbr 
qmet  enjoyment,  evidence  that  the  defendant  is  entitted  as  heir 
will  support  a  declaration  chaiging  bim  as  assignee,  (m)  And 
when  the  action  is  brought  against  defendant  as  assignee  of  a 
term,  it  will  be  enough  to  give  general  evidence^  from  which  to 
assignment  may  Ida  inferred,  as  possession  or  payment  of  rent;  and 
it  lies  on  the  defendtet  to  rebut  the  presumption,  (n) 

Where  (o)  the  covenant  was  that  the  lessee  at 


(g)  Cleike  tf.  8croggs,1i  Lntw.  1510.  (iri  Whitwiy  v.  Piueat,  mjL  tea 

(fc)Cdrvick  V.   BUgrave,   1  Brod.  (l)Hare  v.  Calor,Ceiip.7S6. 

and  Bingh.  5S1.  (si)  Derisley  v.  Custance,  4T.R. 

(0  Bannister  v.  8cott»  6  T.  R.  '489.  75. 

Goddard  v,  Vanderfaeyden,  8  Wils.  (n)  Hare  v.  Cator,  n^rw. 

869.  (o)  Hingen  v.  Fsyn^  Cro.  Jac.  475. 
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being  the  end  of  the  term,  or  after,  on  request  would  deliver  up 
the  poesessioD  to  the  lessee  or  his  assigns^  and  the  lessor  before 
the  end  of  the  term  had  by  deed  enrolled  bargained  and  sold  the 
reversion  to  J.  S.  and  J.  D. ;  and  the  breach  assigned  was  that 
J.  S.  and  J.  D.  the  next  day  after  Michaelmas  day  came  to  the 
boose,  and  required  the  lessee  to  deliver  possession  which  he  had 
not  done,  and  therejjpon  issue  was  joined;  it  was  held  that  a 
demand  by  one  would  support  the  issue,  both  claiming  under  the 
same  title:  so  a  delivery  to  one  would  have  been  a  delivery  to  both. 

If  the  issue  joined  between  the  parties  be  whether  the  de« 
fendant  built  houses  by  a  certain  day,  and  according  to  his  cove- 
nant, evidence  that  he  completed  them  before  a  later  day,  to  which 
the  parties  afterwards  agreed  to  enlarge  the  time  by  parol,  will 
not  support  the  issue.  (;) 

In  covenant  for  rent  upon  a  lease  from  A.  to  B.,  where  the 
issue  was  whether  C.  (whose  title  both  admitted)  demised  first 
to  A.,  or  to  another  person,  C.  was  held  to  be  a  competent  wit- 
ness to  prove  the  point  in  question :  for  the  verdict  could  not  be 
given  in  evidence  for  him  in  any  other  action,  it  being  a  record 
between  other  parties,  (r)  So,  in  an  action  at  the  suit  of  the 
lessor  against  the  lessee  for  not  cultivating  a  form  according  to 
the  covenants,  a  sub-lessee  is  a  competent  witness  for  the  de- 
fendant. (5) 

In  covenant  for  payment  of  rent,  the  sum  being  certain,  it  is 
now  the  usual  practice,  where  the  judgment  is  by  defoult  or  on 
demurrer,  to  refer  it  to  the  master  to  compute  what  is  due,  which 
may  be  done  by  him  as  well  as  by  a  jury,  and  that  without  putting 
the  parties  to  the  expense  of  a  writ  of  inquiry.  (0  So,  if  an 
action  be  brought  for  nonpayment  of  rent  and  not  repairing^  on 
motion  to  bring  so  much  rent  into  court,  it  may  be  referred  to 
the  master,  and  process  staid  as  to  that,  (u) 

Where  (x)  an  action  of  covenant  had  been  brought  in  XiondoD 
for  not  repairing  hedges,  and  for  not  ploughing  lands  in  Herts, 
a  writ  of  inquiry  of  damages  to  the  sheriff  of  London  was  held  to 
be  good,  because  the  covenant  was  made  there. 

(4)  Littler  r.  Holland,  3  T.  R.  590.        1  Salk.  696. 
,  <r)  Bdl  t;.  Harwood,  3  T.  R.  808.  (ti)  Anon.  1  Wils.  75.    Pawlett  t;. 

(«)Wishaw   V.   Barn«,  1  Campb.      Heathfield,12Mod.95.coji<ra. 
v.  P.  C.  341 .  (or)  Smiih  v.  Battep,  Cro.  Jac.  142. 

(1)  Byrom  r.  Johnsooi  8  T.^B.  410. 
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Where  (y)  the  covenant  is  by  the  lessee  for  himself  and  Kis 
executors,  and  his  executors  are  sued  as  executors  on  a  covenant 
to  repair,  the  judgment  can  only  be  de  bonis  tesUtlorit^  although 
the  house  has  been  burned  down  by  the  negligence  of  the  exe- 
cntprs.  So  where  (z)  the  plaintiffs  sued  as  executors  on  a  cove- 
nant to  provide  tinlber  for  the  repair  of  the  demised  premises, 
upon  a  demand  made  after  the  death  of  their  testator ;  it  was 
held  they  were  not  liable  to  pay  the  costs  of  a  judgment  as  in  the 
case  of  a  nonsuit ;  because,  though  the  breach  happened  in  their 
own  time,  they  could  only  declare  on  the  contract  made  by  their 
testator. 

Where  (a)  freehold  premises  are  on  lease,  and  the  reversion  is 
limited  to  A.  for  life,  with  remainder  over  in  tail  or  in  fee,  on  a 
breach  of  covenant  A.  can  recover  damages  commensurate  only 
with  his  estate,  and  the  remainder  man  may  have  his  action  lor 
the  injury  to  the  inheritance.  So  also  the  grantee  of  the  rever- 
sion can  recover  damages  for  want  of  repair  only  from  the  time 
of  the  grant.  If  the  lessee  repair  pending  the  writ,  although  the 
suit  do  not  abate,  yet  it  will  qualify  the  damages,  (b) 

Where  (c)  in  covenant  against  the  lessee  upon  a  lease,  reserving 
an  increased  rent  for  every  acre  of  meadow  converted  into  tillage, 
the  jury  by  their  verdict  had  given  damages  instead  of  the  in- 
creased rent,  the  court  said  that  the  verdict  was  erroneous, 
although  it  might  be  consistent  with  the  justice  of  the  case;  and 
therefore  granted  a  new  trial;  and,  secondly,  the  judge  having 
expressly  directed  the  jury  to  find  damages  to  the  amount  of  the 
increased  rent,  the  court  granted  the  new  trial  with  payment  of 
costs. 

Where  (d)  a  lessor  had  covenanted  for  quiet  enjoyment,  and 
devised  his  estate  in  trust  for  payment  of  debts,  and  the  lessee 
after  eviction  recovered  against  the  executors  ;  it  was  held  on  a 
bill  in  Chancery  against  the  executors  for  an  account,  that  this 
being  a  specialty  debt  should  bear  interest. 


In  some  cases  the  lessor  may  have  a  preventive  remedy  in  I 

Cy)Dy.384.a.  (*)  3  Leon.  61.  pi.  72. 

(«)  Cooke   V.  Lucas,  8  East  395.         (c)  Farrant  v.  Olmias,  S  B.  and  A. 

Tattersall  v.  Groote,  8  fe.  and  P.  855.  698. 

(a)  Evelyn  v.  Radish,  1  Holt  N.P.C.         (d)  The  Earl  of  Bath  v.  The  Earl  of 

54s.  Bradford,  8  Yez.  587. 
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equity  to  restrain  by  injunction  the  breaches  of  covenant^ 
Where  (e)  the  lessee  for  instance  covenanted  to  spend  all  the 
bay  and  manure  on  the  premises,  the  court  is  said  to  have 
granted  an  injunction  to  restrain  the  breach  of  this  covenant. 
In  another  case,  (/)  however,  it  is  said  that  the  carrying  off  straw 
and  manure  is  only  a  breach  of  contract;-and  that  the  remedy  by 
injunction  before  answer  is  only  to  be  granted  where  the  injury 
is  irreparable,  as  where  the  tenant  threatens  to  plough  antient 
meadow,  which  on  the  (ace  of  it  is  waste. 

It  is  clear  that  in  such  a  case  as  the  one  last  mentioned  equity 
would  interfere.  Equity  will  also  interfere  to  restrain  the  break- 
Hig  up  of  lands  into  tillage,  which  have  been  laid  down  in  grass,, 
when  it  is  contrary  to  any  express  covenant  to  that  effect,  (g)  or 
even  upon  a  covenant  to  manage  the  farm  in  a  husbandiike 
manner.  (A) 

These  are  cases  of  express  cownants :  but  the  analogy  does- 
Bot  hold  in  the  case  of  implied  agreements,  where  the  remedy  at 
law  is  not  by  action  of  covenant.  As  for  instance  where  a  tenant 
after  the  expiration  of  his  term  holds  over,  which  prima  fade 
is  a  holding  upon  the  terms  of  the  original  lease.  In  such  a 
case  no  action  of  covenant  would  lie:  but  the  landlord  might 
bring  an  action  on  the  case,  declaring  specially  on  the  implied 
agreement,  with  an  averment  that  the  plaintiff  was  ready  to  perform 
bis  part.  Lord  Eldon  said,  that  on  such  implied  agreements 
there  would  be  considerable  hazard  of  impeding  a  man  in  the 
exercise  of  his  right,  if  the  court'  were  to  act  by  reference  to. 
those  cases  in  which  there  were  express  covenants :  although,  at 
the  same  time  his  lordship  admitted  that  payment  of  rent  at  the 
same  period  is  evidence  of  holding  not  only  oa  the  same  terms,, 
but  further  subject  to  the  same  covenants  and  agreements ;  even 
if  there  is  a  course  of  husbandry  provided  by  the  lease  running 
through  one  or  two  years,  (i). 

Where  (A:)  a  tenant  defending  an  ejectment  brought  by  his 
landlord  mak^s  default  at  the  trial,  and  uses  the  interval  to  do  all 

(«)  Grant  v.  Lord  Bel£ist  in   Ch.  6  Ves.  105. 
1796.  (A)  Drury  v,  Molins,  6  Ves.  328. 

(/}  Johnsoav.Goldswaine,SAnstr.         (0  Kimpton  v.  Eve,  2  Ves.  ftod  B, 

749.   Longman  v.  Calliford,  3  Anstr.  352. 
^45.  (k)  Laihropp  v.  Marsh,  S  V^  259. 

dr)  Lord  Grey  de  Wilton  v.  Saxoo» 
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tbe  misdiief  he  caa  by  breachet  of  coveftant  and  wiHUt  wMe  p 
the  court  will  grant  an  injunction  on  motion,  or  in  vacation  hf 
petition :  but  it  has  reftned  it^  where  no  ejectment  has  beeiiA 
brought. 

Wliere,  (0  after  service  of  a  writ  of  injunction,  the  defendant 
disobeyed  the  order  of  the  court,  it  was  ordered  on  motion  and 
affidavit  that  on  a  personal  notice  of  motion  to  the  wife  of  the 
defendant,  he  should  stand  committed  fop  tfie  breach  of  the 
injunction;  and  the  service  of  the  notice  of  motion  on  the  wife* on* 
the  demised  premises  was  deemed  good  service. 

Common  covenants  in  husbandry  cannot  b^  decreed  to  he 
specifically  perfiwmed  in  equity.  Therefore  a  demnrrer  has  bee» 
held  to  lie  to  a  bill  for  specific  performance  of  snch  covenants,  ae 
to  repair  hedges  after  the  expiration  of  the  lease,  and  for  an^ 
account  of  loppings  cut,  and  dung  removed  by  the  tenant,  (m)  Sa 
the  specific  performance  of  a  covenant  to  make  good  a  gravel  pit 
has  been  refbsed.  in  this  case  complete  justice  might  be  done  al 
law :  but  specific  performanee  is  decreed  only  where  Ae  pariyt 
cannot  be  satisfied  any  other  way.  (w)  But  courts  of  equily  will 
decree  n  specific  performance  of  covenants  to  lebuild.  (o).  And 
recently  the  court  decreed  the  execution  of  a  covenant  to  baild 
a  house  of  an  elevation  corresponding  to  the  surtoundingp 
houses,  (p) 

Equity  will  not  interfere  to  interpret  the  reasonableness  or 
unreasonableness  of  covenants ;  therefore  where,  (q)  in  a  lease  of 
hokda  renewable  for  ever,  the  lessee  covenanted  that  he  and  hb 
heirs  should  with  all  their  femily  live  on  the  premises,  during  the 
continuance  of  Ant  and  eveiy  other  tease,  and  whenever  they 
should  feil  so  to  di>,  an  additional  rent  diould  become  payable 
^rtth  the  usual  remedies  by  distress  and  entry  to. compel  payment; 
this  was  held  to  be  properly  triable  at  law,  where  the  unreasonaUe- 
ness,  illegality,  or  waiver,  of  such  a  covenant  were  proper  ques^ 
tions.    Again  where  (r)  the  lessee  covenanted  not  to  plough  any 

(0Palteneye.Shelton,5ye8.S60.B.  51S.  Belt's  Sappl.  to  Yes.  15. 

(m)  Eayaer  «.  Stone,  8  Sden  ISS.  (jp)  Fnmklyn  v.  Tuton.  5  MaM. 

(fi)  Flint  V.  Brandon,  8  Tea.  159.  €h.  Cs.  469. 

Xrrington  e.  Aynesley,  8  Bro.  Cb.  Ca.  (9)  Pmuonby  t^.  Adams,  S  Bro.  P.  C. 

841,  481.  Toml. 

(0)  Allen  t;.  Harding,  3  £q.  Abr.  17.  (r)  Rolfe  v.  Peterson,  2  Bro.  P.  C. 

The  City  of  London  v,  Nash,  8  Atk.  436.  TomL 
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aaeienl  oooadDw,  aod  if  be  did  to  poy  an  additional  rent  of  S/.  an 
acre ;  this  a4didoDal  ront  not  being  a  peaaUy,  bnt  a  liquidated 
tatisfaction  fiji^d  upon  by  the  parties,  equity  could  not  interfiire  to 
restrain  an  astion  {br  the  repovery  of  it. 

In  the  case  of  Smith  v.  Morris,  («)  however,  the  lessee  of  a 
colliery^  which  became  no  longer  worth  working,  pfleruig  to  pay 
fur  idl  the  eoal  that  could  be  got,  was  relieved  against  the  future 
rent,  and  the  qovenant  to  work  the  colliery  on  conditiipn  that 
the  plaialiff  should  surrender  the  lease.  The  master  of  the 
rolls  admitted  that  if  parties  enter  into  legal  cpntracts,.they  are 
bound  to  Iblfil  them :  but  if  such  contracts  were  enforced  fof 
the  purpose  of  vexation,  equity  might  properly  interfere*  So 
where,  (I)  in  a  lease  of  a  house  adjoining  Vai|xh|EtH  gardens  by  the 
proprietors  of  the  gardens,  there  was  a  covenant  not  to  carry  on 
the  trade  of  a  victualler,  retailer  of  wines^  and  several  other 
trades  therein  specifiec^  nor  generally  am  employment  to  the 
injury  of  the  proprietors ;  although  the  couft  in  the  irst  inslmee 
granted  an  injunction  to  restrain  the  breach  of  this  covenent,  in 
the  nature  of  specific  performance ;  yet,  <in  the  answer  coming  in, 
it  appeared  that  the  proprietors  knew  the  purpose  for  which  this 
house  was  taken,  went  over  it  with  surveyors,  recommended 
tables  to  be  put  up  for  the  accommodation  ei  custom^nB,  and 
consented  to  round  off  some  of  the  palings  in  order  to  make  the 
house  more  public.  Also  after  the  house  was  opened,  the  lease 
not  having  been  executed^  the  tenant  refiised  to  ezecuste  it  with 
the  covenant  in  question,  unless  the  proprietors  would  consent 
that  the  trade  he  carried  on  should  not  be  considered  a  breach  of 
fovenant;  and  a  memorandum  ta  that  effect  i^aa  prepared  and 
signed ;  and  then  the  lease  was  executed,  and  the  business  was 
carried  on  for  several  years..  It  waa  denied  moreover  kgr.  the 
defendant  that  the  honse  was  resorted  to  by  persons  from  the 
gardens,  it  being  chiefly  frequented  by  hackney  coachmen,  me- 
chanics^  Ac  Upon  these  eircumsti^nces  the  f09rt  therefore,  so 
fiir  froni  continuing  the  injunction,  rather  doubted  whether  a  hill 
might  not  be  brought  to  prevent  the  lessors  from  suing  on  this 
covenant  at  law. 

80,  i^though  it  be  generally  {rue  that  equity  will  not  decree  a 

(«}  2  Q^o.  P)i.  Ca.  3  W.  (I)  Barrett  p.  Blagiuvc^  S  ?«.  555. 

e  Vcs.  104. 
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flpecilic  delireij  of  chattels,  where  compensation  may  be  made  in 
damages ;  yet  where  (u)  the  plaintiff  held  a  farm  of  the  defendant 
on  a  lease  for  seven  years,  at  the  rent  of  1000/.  per  ennnm^  and  it 
was  agreed  that  the  defendant  should  make  advances  to  enable 
the  plaintiff  to  cultivate  the  farm  to  the  extent  of  500/.,  for 
which  snm  it  was  agreed  he  might  be  in  arrear,  and  if  the  arrears 
should  be  at  any  time  above  that  sum,  the  landlord  should  be  at 
liberty  to  enter  and  sell  all  the  cattle,  crops,  and  personal  Mate 
on  the  premises,  and  disputes  having  arisen  between  them,  the 
defendant  entered  upon  the  farm  and  took  possession  of  the  stocky 
with  a  view  of  putting  his  remedy  id  force  by  a  bill  of  sale ;  upon 
which  the  tenant  brought  the  bill  for  an  injunction  and  a  restitu- 
tion of  the  stock  and  effects  :  the  court  interposed  in  this  case. 
The  circumstance,  it  was  observed,  of  a  trust  l^  way  of  deposit  was 
not  required  in  this  instance  to  furnish  the  principle  on  which  the 
court  might  be  compelled  to  interpose ;  {x)  for  the  law  would  make 
the  defendant  a  trustee,  and  by  the  express  contract  he  would  be  so. 
The  simple  ground  of  this  bill  was  that  the  tenant  had  bargained  for 
the  enjoyment  of  the  farm  for  the  purpose  of  agriculture,  and  for 
the  enjoyment  of  the  stock  for  seven  years ;  for  that  must  be  the 
effect  of  the  stipulation,  to  be  debtor  to  bis  landlord  during  the 
term,  who  might  otherwise  lay  hold  of  it  for  rent,  and  under  the 
bill  of  sale  for  other  money  due  :  and  he  was  debtor  on  both 
accounts.    There  was  no  doubt  that  at  the  hearing,  if  the  land- 
lord had  appeared  to  have  entered  without  right,  the  court  would 
have  restored  the  estate  for  the  remainder  of  the  term ;  and,  find- 
ing the  same  person  in  possession  of  the  stock  under  the  same 
wrong,  would  have  undoubtedly  decreed  him  to  account  fDr  and 
deliver  the  whole.    In  this  case  the  bill  proceeded  on  the  ground 
that,  when  the  defendant  took  possession,  the  plaintiff  did  not 
owe  upon  all  accounts  the  money  stipulated ;  and  the  court  inter- 
fered because  neither  the  defendant  nor  his  agents  would  make  no. 
distinct  affidavit  thai  the  particular  sum  in  question,  or  what 
sum,  was  due.    His  right  to  take  possession  of  these  chattels 
depending  on  the  same  question  as  his  right  to  take  possession  of 
(he  ferm,  the  court  would  not  do  justice  by  permitting  him  to 
dispose  of  the  stock.    He  was  trustee  of  both :  it  was  an  entire 

(»)  Ntttbrown  v.  Thornton^  10  Ves.         {*)  Fells  v.  Read,  3  Ves.  70.  Artta^^ 
159.  dell  V.  Pbipps,  10  Yes.  1S9. 
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contract,  and  the  enjoyment  of  the  chattels  was  requisite  to  the 
enjojment  of  the  estate. 

Where  there  is  a  covenant  in  a  lease  that  if  the  lessor  shall 
be  minded  to  set  out  part  of  the  premises  for  a  street  or  streets, 
or  to  set  or  sell  any  part  to  build  upon,  he  may  resume  on  cer- 
tain terms;  if  the  lessor  resume  bond  fide  with  the  intention  to 
build,  though  that  intention  cannot  be  acted  upon,  yet  there  is  no 
equity  for  the  tenant.  In  one  case  (y)  the  land  resumed  was  wanted 
for  the  purposes  of  a  canal  company  ;  therefore,  warehouses  and 
wharfs  were  considered  within  the  meaning  of  the  covenant ;  and 
the  lessee  was  allowed  a  compensation  for  the  land  covered  with 
w.ater.  As  to  towing-paths  and  the  banks  of  the  canal  basins, 
although  strictly  subjects  of  compensation,  the  court  would  not 
allow  a  reference  to  the  master  on  that  account. 

It  seems  to  be  a  question  whether  a  Court  of  Chancery  can 
relieve  by  allowing  an  equitable  set-off  to  a^demand  for  rent. 
The  policy  of  the  law  does  not  permit  a  set-ofi^  against  a  distress 
for  rent;  where,  therefore,  the  claim  of  set-off  is  founded  on  a 
legal  demand,  a  court  of  equity  must  follow  the  law.  (z) 

To  support  a  bill  of  interpleader  by  a  tenant,  the  two  parties 
must  claim ihe  same  rent  in  privity  of  tenure  and  contract,  as  in 
the  case  of  mortgagor  and  mortgagee,  trustee,  and  cestui  que 
trust,  (a)  So  a  bill  of  this  nature  may  be  filed  in  any  case 
where  the  landlord  by  his  own  act  subsequent  to  the  demise  gives 
title  to  another :  (b)  but  where  (c)  one  claims  a  certain  rent,  and 
another  claims  unliquidated  damages  for  use  and  occupation,  the 
tenant  cannot  make  them  interplead. 

Where  (d)  the  tenant  filed  a  bill  against  several  sets  of  annui- 
tants who  had  distrained  for  rent,  it  was  referred  to  the  master 
to  settle  the  priorities  of  the  annuitants :  but  the  tenant  was 
held  clearly  entitled  to  his  costs  out  of  the  rents  paid  in ;  and 
that  without  waiting  the  event  of  the  suit,  because  the  idea  of 
an  interpleader  presumes  the  right  of  the  plaintiff  to  be  para-* 
mount  to  the  rights  of  the  interpleading  parties. 


(y)  Goagh  v.  The  Worcester  and  (»)  Cowtan  v.  Williams,  0  Yes.  107. 

Birmingliam  Canal  Company,  6  Tea.  Clarke  v.  Byne,  13  Ves,  383.    Mitf. 

854.  Tr.Pl.47. 

(s|  Towarow  v.  Benson,  3  Madd»  (0)  Johnson  v.  Atkinson,  .3  Anstr. 

Ch.  Ca.803.  708.    Smith  o.  Targelt,  9  Anstr.  589. 

(a)  8  Ves.  J.  318.  (d)  Angell  v.  Haddon,  16  Ves.  808. 
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Ip  coQcIusioo  something  should  he  said  of  bonds  ior  the  perform- 
ance of  covenants.  In  the  old  cases  a  great  deal  of  doubt  seems 
to  have  prevailed  as  to  the  pointy  whether  rent  should  be  de- 
manded previous  to  suing  on  a  bond  for  the  payment  of  it.  It 
seemsy  however,  to  be  the  better  opiiiioni  that  if  a  lease  contains 
no  eitpress  covenant  for  the  payment  of  rent»  but  the  bonfl  be  tO" 
observe  the  obligations  and  agreements  of  the  lease  genervJUy, 
there  the  nature  of  the  rent  is  not  altered,  so  as  to  do  awi^y  with, 
the  necessity  of  a  demand  previous  to  suing  on  the  bond :  but  if 
theie  is  an  express  covenant  to  pay  the  rent,  or  if  the  bond  ex* 
psessly  motion  the  payment  of  rent  as  part  of  the  condition, 
ihero  tlio  nature  of  the  rent  is  altered  so  fiir  as  to  render  a 
demand  unnecessary  to  give  a  right  of  action ;  but  it  does  not  so 
totally  change  the  nature  of  the  payment,  as  to  compel  the  lessee. 
to  seek  the  lessor  any  where  but  upon  the  land ;  fi>r  the  payment 
is  stall  rent,  and  the.tendw  must  be  made  on  the  land*  (e) 

IVIiere  (f)  one  bound  in  an  obligation  to  the  Queen  sold  hb 
land,  and  th^  purchaser  made  a  lease  for  yeara  rendering  rent, 
and  the  lessee  was  bound  in  an  obligation  to  pay  i^  and  then  the 
land  was  extended;  it  was  held  that  the  condition  of  the  bond  was 
saved,  because  the  crown  came  in  by  title  paramount,  fib,  if  part 
only  had  been  extended,  the  residue  only  need  have  been  paid  to 
the  lessor. 

The  bond  is  only  eo^xtensjve  with  the  lease ;  therefore,  if  tho 
lease  by  any  means  is  determined,  the  bond  is  Justus  officio  with  it. 
Whefe,(g)  however,,  the  condition  of  the  bond  was  to  pay  10/. 
yearly  to  a  stranger  for  seventeen  years,  the  period  or  term 
demised^  and  the  lessee  surrendered,  the  lessee  was  nevertheless 
homid  to  pay  the  10/.,  because  his  estate  was  iti  tisse  as  to  the 
sirangev,  and  he  m^bt  have  enjoyed  if  he  had  chosen  to  do  so. 

In  debt  on  obligation  to  save  harmless  against  rent  claimed  by 
a  stranger,  the  proper  plea  is  not  that  the  vent  i^  not  doe,  but 
that  the  obligee  has  not  been  damnified :  (A)  but  if  the  de.&odant 

(e)  Andrews  v.  Wood,  Cro.  Eliz.  Specket  v.  Shore,  S.  C.  Moor.  636. 

8S8.    Biker  e.  Sfala,  Via.  Abr.  Goad.  (/)  Sir  W«  PecUuun's  case,  Sav. 

864.  pL   10.  8.  C.  Hob.  8.  S.  C  &  ISS. 

Brownl.  76.  Anon.  Godb.  96.    Polset  (g)  Ford  v.  Hoiliogborottgh,  Cro* 

e^Warmi,  PahD,  400.    ChaptnaBv.  ](liz»318. 

Cii^Mmui,  Ceo.  Car.  76.  8.  C.  Hatfc.  (Jk)  Sav.  SO. 
90.    Specot  V.  Shcrei,  Cro.  Uiz.  SS9. 
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plead  he  has  exoiiemted  and  hept  harmtess^  he  must  diewhoiry^ 
which  18  not  Bccessary  in  a  plea  of  nan  dammfieaius :  (A:)  for  the 
one  la  a  negative^  uid  tho  other  an  affirmative  iesue. 

if  the  lessee  ibr  years  be  bound  to  deliver  np  possession  to  the 
lessor^  his  heirs  or  assigns,  at  the  end  of  the  lerm,  and  the 
lesBov  bargains  and  sells  the  leversion,  the  lessee  is  bound  to  take 
notice  of  snch  assignment:  and,  if  he  refuse  to  deliver  the  pos- 
session to  the  assignee  of  the  reversion,  the  bond  is  forfeited 
thereby.  (/)  So  if  the  reversion  be  sold  to  two^  and  one  demands, 
the  possession,  the  bond  is  forf^ed.  (tn) 

In  an  action  on  a  bond  for  the  performance  of  covenants 
after  a  breach,  judgment  in  covenant,  and  a  suggestion  of  damages . 
to  be  assessed  on  a  writ  of  enquiry  by  a  ^ury,  need  not  be. 
proved,  (n)  So  if  the  lessor  be  bound  in  an  obligation  for  title 
or  quiet  enjoyment,  and  the  phinttff  re|^y  ml  kalndi  in  ienemeniis 
to  a  pl^  of  perfpraiance,  it  is  well  assigned  without  setting  forth 
an-  actual  eviction,  (o) 

Thie  jwrisdfctien  of  courts  of  equity  on  penalties  is  of  very^ 
high  antiquity*  The  legislBture  now  has  aflbrded  the  same.  bene^. 
fit  to  defendants  in  actions  at  law*  Bystat  8  and  9  W.  III.  c  II. 
s»  8L  il  is  provided,  that  in  case  the  defendant  after  judgment 
entered  according  to.  the  aat^  and  before  execttiion,  executed^ 
shall  pay  the  damages  arising  from  breadiea  of  covenants  with 
costs  of  suit,  execution  may  be  staid ;  oc  if  the  defendant  haa 
been  tdien  in  execution,  then  on  payment  of  such  damages  and 
costs,  and  the  expensea  of  the  execution,  he  may  ofataia  hi»  dis* 
charge:  but  that  the  judgment  shall  remain  to  answer  any  fiirttier 
breach,  and  en  such  favther  breach  or  breaches  it  may  be  Devived 
by  scire  fadas  against  the  defendant,  his  heir,  tensstenonlSA  exe<» 
cutors  or  administrators,  it  is  now  settled  that  it  is  not  mattes 
of  election  in  the  plaintiff  to  proceed  under  the  8taJtntey(p)  but 
that  the  directions  of  the  legislature  are  compulseoyk*^  1^^  m^^ 
therefore  so  proceed;  (;> 


(Xr)  Honemsn  v.  Obbins,  Cro.  Jac.  616. 

6S4.  (p)  St.  8  and  0  W.  UL  C.  11.  a.  8. 

ify  Pcph.  136.  Irish  at  9  W.  III.  c^  35.  s.  8. 

(at)  Hisgea  v^  Psyn,  Cre^  Jac.  475.  (9)  Roiea  v.  Rosewell,  5  T*  B.  S88. 

(a)  Celiiss  ti.  Rybolp  \  fsi^.  N.  P.  C.  Hardy  v.  Bern,  5  T.  B.  636.    Walcot 

Uar^  V.  Goulding,  8  T.  &.  IMb 
*     ifi)  Odiogley  v.  nogland,    3  Kcb. 
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V.  The  action  of  waste  lay,  at  the  common  law,  against  tenant  by 
the  curtesy,  tenant  in  dower,  and  guardian  in  chiyalry,  because 
these  were  estates  created  by  law :  bat  it  did  not  b'e  against  lessee 
for  life  or  years,  or  anj  tenant  by  grant  or  contract,  because^it  was 
supposed  that,  the  grantor  could  provide  against  the  commission 
of  waste  by  the  terms  of  his  grant,  (r)  The  statute  of  Glouces- 
ter is)  at  length  gave  this  action  against  the  lessee  for  life  or  years, 
and  also  against  their  assignees  for  waste  done  during  their  enjpy- 
ment  of  the  estate.  (/) 

By  the  stat.  11  Hen.  VI.  c.  5.,  where  tenants  for  life  or-  years 
assign  their  estates,  and  continue  in  possession,  and  take  the  profits 
and  commit  waste,  an  action  of  waste  may  be  brought  against 
them  in  those  cases,  where  they-  were  punishable  for  waste  before 
assignment  over. 

If  the  lessee  for  years  assign  one  moiety  to  one  person^  and  the 
other  moiety  to  another,  although  one  of  the  assignees  only  com-* 
mit  waste,  yet  the  action  shall  be  brought  against  both.  So  if  the 
lessee  underleases,  and  the  underlessee  commit  waste,  the  action 
shall  be  brought  against  the  lessee  for  the  whole,  (ju) 

No  waste  will  lie  against  an  executor  for  waste  done  in  the  life 
of  his  testator,  because,  being  a  tort,  the  right  of  action  is  extin— 
gubhed  with  the  person  Committing  the  tortious  act.  (v)* 

An  executor  de  sen  tort  of  a  term  is  liable  to  waste ;.  and,  if  a^ 
recovery  be  had  against  him,  the  rightful  executor  has  Us  remedy 
against  the  executor  ie  son  tort:  but  he  has  none  against  the  reco- 
veror;  and  this  i&said  to  be  no  hardship  to  the  creditor,,  because 
it  is  a  deoastofdt  in  the  executor  de  son  tort,  (x) 

No  action  of  waste  lies  against  the  tenant  at  will  for  permissive 
or  voluntary  waste:  but  if  he  commit  voluntary  waste,  a  general 
action  of  trespass  will  lie  against  him,  because  such  acts  amount 
to  a  determination  of  the  will,  and  the  lessor  shall  have  trespass 
without  entry,  (y) 

If  a  lessee  for  years  bequeath  his  term,  and  then  the  executor 
commits  waste,  and  then  assents  to  the  bequest,  waste  will,  not- 

(r)  8  Inft  300.  308. 

(f)  Stat  6  Ed.  I.  c.  5.  (s)  The  Mayor  of  Ipsnick  v.  John- 

(I)  Sanders  v.  Norwood,  Cro.  Eliz.  son,  S  Mod.  90.    8  Show.  457. 

^83.^  (y)  igujiy  Shieivs)iury'8  case,  5  BMsp. 

(«)  1  Brownl.  8S7.  is  b.    Walgrave  v.  Somerset,  4  Leon« 

(w)  8  Roll.Abr.  888.  pi.  7.     8  Inst  167.                                 .    . 
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withstandingylie  against  the  executor  for  the  waste  committed  dur- 
ing the  time  he  was  in  possession.  {%) 

If  a  feme  tenant  for  life  marry,  and  her  husband  commit  waste, 
and  then  his  wife  dies,  the  baron  is  dispunishable,  for  the  writ  is 
quate  de  communi  connlio^  8fc.  provisum  est  quod  non  liceataUcui 
vasium  site  destructionemfacerey  de  terris  sibi  dimissis  ad  terminum 
vitas  vet  annorum.  (a) 

The  action  of  waste  can  only  be  brought  by  him  who  has  the 
immediate  reversion  or  remainder  in  fee,  or  in  tail,  to  the  disin- 
heritance of  whom  the  waste  is  alleged  to  be  committed ;  there- 
fore, an  intermediate  remainderman  for  life,  at  the  same  time  that 
:^1ie  prevents  the  reversioner  from  bringing  the  action,  cannot  have 
it  himseff ;  nor  can  any  one  have  it  who  had  not  an  estate  of  in- 
fieritance  at  the  time  of  the  waste  committed :  therefore,  an  heir  can- 
not bring  the  action  for  waste  done  in  the  time  of  his  ancestor,  (b) 
But  in  Stat.  SO  Edw.  I.  st.  2.  (c)  it  is  ordained  that  every  heir, 
whether  of  full  age  or  otherwise,  where  the  ancestor  has  brought 
waste,  and  dies  before  judgment,  and  the  heir  afterward  brings 
waste,  shall  recover  for  the  waste  done  in  the  time  of  his  an- 
cestor.   So  also,  if  the  estate  were  out  of  the  reversioner  by 
wrong,  and  then  he  recover  it  back  again,  the  law  gives  him  the 
action  for  waste  during  the  disseisin,  (d)  So  in  the  case  of  a  bishop 
After  restitution  of  his  teraporalties,  if  the  tenant  holding  by  the 
demise  of  his  predecessor  commit  waste  during  the  vacancy,  the 
succeeding  bishop  shall  have  the  action,  although  be  bad  nothing 
in  the  land  during  the  time  the  waste  was  done.     It  has  been 
thought  that  thia  last  case  was  by  force  of  the  stat.  of  Marie- 
bridge,   c.  S9.  (e)  against   depredations  on  the  possessions  of 
ecclesiastical  persons :  but  that  opinion  appears  to  be  erroneous, 
because  that  statute  only  extended  to  ecclesiastical  persons  regu- 
lar. (/) 
Where  (g)  tenant  for  life  was,  with  tenant  in  tail  in  remainder, 

(z)  Saander'scase,  6  Rep.  18.  a.  (d)  Co.  Litt.  360.  a. 

(a)  CliftoQ's  case,  5  Rep.  75.  b.  {e)  F.  N.  B.  1 18. 

(»)  Co.  Litt  53.  a.    8  Inst  305.  (f)  8  Inst  151.  Garth  v.  Cottoo,  1 

(c)  Bat  see  as  to  this  statute  which  Dick.  183.    Tear-books,  89  Edw.  III. 

IS  called  an  ordnance,  and  is  said  to  15.    8  Hen.  17.  8.    And  8  Roll.  Abr. 

have  been    repealed,    8  Roll.  Abr.  8, 84. 

884.  pi.  9.,  and  the  Year-book,  8  Hen.  (jg)  Owen*s  case,  Moor.  880. 
IV.  8.  B. 
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and  Ihe  MMiit  in  tail  bargained  and  sold  the  reveruon  in  fee,  and 
levied  a  fine  accordingly,  and  in  waste  the  grantee  stated  the 
fine  without  aUeging  the  proclamations,  the  court  held  that  it 
shouM  be  intended  that  there  were  no  proclamations;  and,  there- 
fore, the  grantee  could  not  recover,  because  he  was  only  tenant 
for  the  life  of  tenant  in  tail:  for  it  was  no  discontinuance. 

A  remainder  for  years  will  not  prevent  the  action  against  the 
particular  tenant  b^  the  owner  of  the  inheritance.  (A)  And  if 
there  be  tenant  for  life  or  years,  with  remainder  for  life,  remain- 
der over  in  fee,  and  afker  the  particular  tenant  has  committed 
#88te  the  intermediate  remainderman  for  life  dies,  the  reversioner 
may  have  the  action  of  waste,  (t)  So  if  (k)  tenant  in  fee  lease 
for  years^  and  then  convey  the  reversion  to  the  use  of  himself 
for  life,  without  impeachment  of  waste,  remainder  over  in  fee; 
If  the  lessee  for  years  commit  waste,  he  is  not  dispunishable  for 
it  after  the  death  of  tenant  for  life :  but  if  a  tenant  for  life  sans 
waste  make  a  lease  for  years  and  die,  it  seems  the  lessee  is  dis« 
fiunishable  for  waste  done  in  the  life  of  the  tenant  for  life,  because 
the  leisse  for  years  was  derived  out  of  an  estate  dispunishable  for 
waste. 

'  If  there  is  a  lease  for  life  or  years  with  remainder  to  baron  and 
feme  in  special  tail,  and  the  feme  dies  without  issue,  the  baron 
catinot  maintiiia  waste.  (/)  So  it  seems  if  the  estate  tail  be  in 
contingency,  as  where  it  is  limited  to  the  baron  and  feme  and  the 
heirs  of  the  body  of  the  survivor,  neither  of  them  can  have  waste. 
Regard  also  in  this  action  must  be  had  to  the  continuance  of 
-the  reversion  in  the  estate,  that  it  was  at  the  time  of  the  waste 
done;  for  if  after  .waste  committed  the  reversioner  grant  over  his 
estate,  although  he  take  back  the  whole  estate,  yet  is  the  wast&dis- 
punishable :  but  if  tenant  in  tail  suffer  a  recovery,  this  does  not  alter 
the  privity,  because  It  has  been  solemnly  determined  that  where  the 
use  of  a  recovery  is  declar^  to  tenant  in  tail  and  his  heirs^  this  is 
the  same  use  and  the  same  fee,  only  delivered  from  the  restraint 
imposed  by  the  statute  De  donis.  (m)  Where,  however,  the  state 
of  the  reversion  is  so  altered  by  the  act  of  the  reversioner^  as  to 

(ft)  '1  Browal  840.  6  Geo.  I.    Abbot  v.  Burton,  2  Salk. 

(0  Taget^  case,  6  It«p.  7S.  b.  i>SO.  MarUa  d.  Tregoawell  v.  Stracban, 

(A:)  Bray  o.  Tracey,  W.  Jon.  51.  »Skr.il70.    IWiUSSS.    4Bro.P.C. 

(2)  Moor.  IS.  pL  64.  480. 
(0i)  Lord  Derwentirater's  case,  Hil. 
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preclttde  this  remedy,  Ills  property  in  tfa^  timber  severed  before 
remains  notwithstaadiitg,  and  be  may  maintaiii  trover  for  it. 

Tbe  action  of  waste  may  be  brought  either  during  the  term^  or 
-after  the  -expiration  of  it ;  and  hence  arises  the  distinction  of 
fraste  in  the  tenet  and  in  the  ienuit.  In  the  first  case,  by  the  sta* 
iute  of  Gloucester,  the  remainderman  or  reversioner  is  entitled 
io  recover  the  place  wasted,  together  with  treble  damages :  but 
in  the  latter  damages  only  are  the  object  of  the  suit,  since  the 
interest  of  the  tenant  in  the  land  is  at  an  end. 

Tenants  in  common,  if  they  join  in  making  a  lease,  they  must 
join  in  action  of  waste,  though  they  claim  by  difierent  titles,  (n) 
'It  IS  said,  however,  to  be  the  better  opinion  that,  if  the  reversion 
-be  granted,  one  moiety  to  one  person  and  another  moiety  to  an- 
ther in  severalty,  they  cannot  join  in  waste  in  the  ienety  because 
-they  claim  by  several  titles,  (o) 

If  there  are  two  coparceners,  and  one  lease  her  moiety  to  one 

.^person,  and  the  other  to  another,  they  have  several  actions  of 

waste :  but  if  both  the  leases  come  into  the  hands  of  one  assignee, 

and  one  coparcener  sell  her  share  to  the  other,  one  action  of 

waste  may  be  brought  on  the  two'derai6es.'<p) 

Where  (q)  one  seised  in  fee  made  a  lease  for  life^  and  died, 
leaving  his  two  daughters  his  heirs  in  coparcenary,  and  the  lessee 
committed  waste,  and  then  one  of  the  daughters  died,  leaving  a 
daughter,  and  the  lessee  committed  more  waste,  it  was  held  the 
aunt  and  niece  might  join,  and  should  recovor  the  place  wasted, 
and  treble  damages  in  their  own  time,  and  the  aunt  should 
recover  treble  damaged  for  waste  in  the  time  of  her  and  her 
fiieiter. 

One  tenant  in  common  cannot  maintain  waste  against  another 
tenant  in  commbn  in  possession  of  the  whole,  by  a  demise  of  a 
moiety  from  the  first,  for  cutting  trees  of  a  proper  age  and  growth : 
but,  in  another  fbrm  of  action,  he  is  entitled  to  recover  a  moiety  of 
the  value  of  all  the  trees  so  cut  (r) 

No  action  of  waste  lies  in  London  by  the  statute :  but  they  can 
bring  action  of  waste  in  the  hustings  court  by  custom,  {s)    So 

(a)  Hart  v.  Hilly  Cro.  Ells.  357.      Eliz.  890. 
Iloer.  J68.    Cartis  v.  Bounii  8  Mod.         («)  Co.  Lilt  53.  b.  Bro.  Abr.  Waste, 
'    61.  eonira.  41. 

t»)  Moor.  40.  pi.  1B7.  (r)  Martin  «.  Knowlys,  8  T.R.  145. 

it)  Waroeford  t.  Haddock,  Cro.        (t)  Brt.  Waste.  80. 

I 
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also  it  does  not  lie  by  the  force  of  the  statute  in  ancient  demesne 
because  in  default  of  the  grand  distress  (s)  they  cannot  make  a  writ 
to  the  sheriff  to  inquire  of  the  waste  as  the  statute  directs.  (0 

Waste  appears  to  have  been  considered  a  tortious  act,  before 
the  statute  of  Gloucester,  both  by  the  statute  of  Marlebridge,  (tr) 
and  other  books,  it  being  in  derogation  of  the  fealty  which  every 
tenant  owes  to  his  lord.  By  the  statute  of  Marlebridge  a  prohi- 
bition lay  at  the  common  law  against  the  tenant  for  life  or  yeara^ 
as  well  as  against  tenants  by  curtesy,  or  in  dower,  (x)  But  by 
Stat.  Westminster  II.  (y)  it  is  provided  that  there  shall  be  no 
prohibition,  but  a  writ  of  summons,  attachment,  and  distress 
peremptory.  In  default  of  appearance  on  the  distress  the  plain* 
tiff  shall  have  judgment  and  a  writ  of  inquirjr.  An  essoign,  how- 
ever, lies  as  in  quare  impedii;  and  the  process  shall  be  executed  as 
in  quart  impedii,  returnable  from  fifteen  days  to  fifteen  days.  On  de- 
fault of  appearance  on  the  grand  distress,  the  sheriff  is  directed  to 
go  to  the  place  wasted, and  make  inquisition;  and,  after  inquisition 
returned^  the  court  shall  give  judgment  as  on  the  stat.  of  Glou- 
cester, c.  5. 

The  writ  must  be  where  the  land  lies.  The  declaration  in 
waste  must  shew  how  the  plaintiff  is  entitled  to  the  inherit- 
ance;(«)  and  if  it  be  the  inheritance  of  the  wife,  it  must  be 
laid,  as  the  fact  is,,  to  the  disherison  of  the  wife,  (o)  The  de- 
claration must  also  state  the  quantity  and  quality  of  the  waste : 
but  the  plaintiff  need  not  prove  the  whole,  because  he  may  recover 
damages  pro  tanto.  (b)  Waste  in  trees,  however,  will  not  support 
an  assignment  of  waste  in  land,  (c)  But  where  (d)  the  plaintiff 
assigns  waste,  sale,  and  destruction,  if  the  jury  find  no  sale,  it  is 
not  material,  if  they  find  particular  acts  of  waste. 

The  plea  of  nul  waste  is  the  general  issue,  which  admits 
nothing;  and,  therefore,  the  plaintiff  must  prove  his  title  as  laid 
in  the  declaration,  and  also  the  kind  of  waste  stated  in  it.  The 
defendant  may  under  the  same  issue  give  in  evidence  any  thing 
which  proves  the  acts  assigned  to  be  no  waste,  such  as  tempest, 

(r)  See  as  to  this  expression.  Booth  (a)  2  Roll.  Abr.  838.  pi.  S.   Anon, 

on  Real  Actions,  1 1.  See  also  infra.  1  Freem.  343. 

(I)  Bro.  Ant.  Demesne  20. 8  Inst  Sf9.  (b)  2  Roll.  Abr.  832.  pi.  1,  9. 

(tt)  Stat  68  Hen.  III.  c.  89.  (c)  Owen's  case,  Moor.  880.  Moor, 

(jr)  Braet8l7,  316.  79. 

(^)  Stat  13  Edw.  I.  c.  14.  (d)  Green  v.  Cole,  8  ^und.  858^ 
(»)  Co.  Litt  885.  a. 
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lightning,  or  the  like ;  (e)  or  that  the  plaintiff  himself  committed 
it.  (f)  So  where  waste  was  assigned  in  cutting  ten  oaks,  it  was 
held  tliat  the  plaintiff  might  give  in  evidence  that  he  merely  shred 
and  lopped  them,  (g)  If  the  defendant  does  not  confess  the  waste, 
the  plaintiff  is  entitled  to  a  view.  (A)  And  if  the  action  be  for 
cutting  down  a  certain  number  of  trees,  proof  of  a  smaller  number 
is  sufficient ;  for  the  issue  is  waste  or  no  waste,  (t) 

Where  the  defendant  has  cut  timber  for  repairs,  and  uses 
it  accordingly,  or  for  necessary  botes,  he  must  plead  it  spe« 
cially.  (k)  So,  if  the  lease  was  without  impeachment  of  waste,  or 
if  the  defendant  repaired  before  action  brought,  (in  which  case  the 
plaintiff  is  entitled  to  a  view  by  the  jury,  (/))  or  if  the  defendant 
obtained  the  licence  of  the  plaintiff  to  cut  timber,  or  the  premises 
were  in  sach  a  ruinous  state  at  the  commencement  of  the  lease  that 
the  defendant  could  not  repair  them  ;  these  are  matters  of  justifica- 
tion and  excuse,  and  therefore  must  be  pleaded  specially.  If  the 
tenant  repair  after  action  brought,  it  is  no  bar  to  the  action,  (m) 

if  the  jury  find  a  verdict  for  the  plaintiff,  and  give  damages 
under  forty  pence,  it  seems  judgment  shall  be  entered  for  the  de- 
fendant on  the  principle  of  de  minimis  non  curat  lex;  yet  waste 
to  the  damage  of  three  shillings  and  four-pence  is  waste :  and 
several  particular  wastes  may  amount  to  a  sum  sufficient  to  main- 
lain  the  action,  (it) 

Costs  were  not  originally  recoverable  in  this  action,  but  only 
treble  damages;  because  the  action  was  by  force  of  the  statute  of 
Gloucester:  but  by  the  stat.  8  and  9  W.  III.  c.  11.  s.  3.(o)  in 
all  actions  of  waste,  where  the  single  value  or  damage  found  by 
the  jury  shall  not  exceed  twenty  nobles,  the  plaintiff  obtaining 
judgment  after  plea  pleaded,  or  demurrer  joined,  shall  likewise 
recover  his  costs  of  suit ;  ana  if  the  plaintiff  be  nonsuited  or 
suffer  a  discontinuance,  or  a  verdict  pass  against  him,  the  defend- 
ant shall  have  his  costs,  and  have  execution  of  the  same. 

.  <e)  Co.  Litt  283.  a.  Danby  v.  Hodgson,  3  Lev.  3SS. 

</)  Yearbook,  6  Hen.  If.  «.  b.  (/)  Whelpdale's  case,  5  Rep.  119.  a. 

<^>Dy.  M.  a.  pi.  16.  2  Inst.  306. 

(A)  Strode »  Osborne,  l^Show.  3.  (lu)  2  Inst.   307.     Dy.  276.  a.     1 

•  {ft  Co.  Litt  982.  a.    2  Roll.  Abr.  Leon.  67. 

706k  tit.  Vend.  C.  40.      1   Phill.  Bv.  (n)  Harrow-School  v.  Alderton,  2 

Sl»«  B.  and  P.  8f. 

Qc)  Leigh  v.  Leigh»  t  Lutw.  1546.  (o)  Irish  stat  9  W.  III.  c.  35.  s.  3. 

Sa 


723  Qn  waste.  [Chap«  V. 

If  ail  infant  or  feme  covert  do  waste,  and  the  leeiMn*  reeorera^tt 
will  bind  tbeqi,  because  the  Btc^tute  gives  tbe  plaee  wasted.  80  if 
lessee  for  life  niake  a  lease  for  years,  and  then  eaters  and  daea 
waste,  the  recoveror  shaU  avoid  the  term,  (p) 

The  action  of  waste  has  \n  modern  times  given  way  in  a  great 
measure  to  an  action  on  the  case  in  the  nature  of  waste;  which  ia 
considered  a  more  useful  form  of  action  ;  and,  aUhoqgfa  the  jplaoe 
waited  cannot  be  recovered  in  thia  action,  yet,  as  in  every  demise 
by  deed^  a  proviso  may  be  introduced  for  re-entry  on  commission 
of  ^aste^  there  is  in  most  cases  little  inconvenience  on  that 
account.  On  the  other  hand,  it  is  a  more  convenient  mode  of  re- 
covering damages ;  and  tbe  plaintiff  is  in  all  cases  entitled  to  his 
costs,  which  he  could  nojL  always  have  in  an  action  of  waste,  (q) 
Another  advanti^e  is  that  it  may  i>e  brought *by  him  in  remainder 
or  reversion  for  life  or  years,  without  any  sp^ial  covenant,  by 
reason  of  the  liability  over  to  which  such  particular  tenants  are 
liable,  (r)  It  is  now  the  usual  action  for  voluntary  waste;  and, 
even  where  the  lessee  has  covepanted  not  to  commit  waste,  the 
lessor  has  his  election  to  bring  his  action  on  the  case  or  on  the 
covenant,  (s) 

An  action  on  the  case,  however,  for  permissive  waste  will  not 
lie  unless  the  lessee  has  covenanted  to  repair.  It  b  true  that  the 
law  will  raise  an  assumpsit  from  the  tenant  to  perform  all  the 
duties  which  it  im^ofea  on  him,  although  there  be  no  covenant  to 
do  so :  but  (bat  principle  does  not  apply  t^  declarations  framed  in 
t^OTt^  as  such  declaratiopis  in  waste  must  be.  So  case  in  the 
nature  of  waste  cannot  be  brought  for  not  occupying  in  a  busband- 
Ijke  manner.  (4)  It  seems,  however,  that  the  action  will  lie  for 
permissive  waste,  if  counts  are  joined  for  wiUul  waste.  («f J 
Again,  waste  can  only  lie  for  that  which  would  be  waste  if  tiiere 
were  no  stipulation  respecting  it.  Therefore,  where  (v)  there 
was  a  covenant  that  the  premises  diould  be  put  and  kept  in  the 
same  state  of  repair  as  A.  B.  put  them  into,  as  it  was  no  waste  to 
omit  keeping  them  in  the  same  repair  as  A.  B.  put  tiiem  into, 

(p)  Wbittingham's  case,    8  Rep,         (t)  Kinlyside  v,  TlioniloD«    9  HI. 

44.  b.  Rep.  nil. 

(9)  Jefferson  v.  Jefferson,  3  Lev.         (t)Henieo.  Bembow,  4TmuiI.764« 
1  SO.  («)  GibfiOQ  V.  Wells,  1  N.  &.  aoa 

(r)  Jeremy  v.  Lowgar,  Cro.  Eliz.         (v)  Jones  v.  Hill,  7  Taaat  399. 
46 1 .    West  v.  Treudy  Cro.  Car.  1 87. 
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case  woiild  itot  lie.  Sir  W.  D.  Evans  observes  that  if  this  and  tlie 
totttetakBe  he  admitted  as  Taw,  it  may  still  be  necessary  to  proceed 
in  tbo  former  way.  H^  adds,  that  the  case  of  Harrow-School  v. 
Alderton,  S  B.  and  P.  86.  is  probably  tbe  only  instance  of  an 
4ietidti  df  waste  in  the  memory  of  lawyers  now  living,  (x) 

The  law  gives  to  the  lessor  the  liberty  to  enter  and  see  if  there 
be  ^aifte  ;  and  if  he  be  prevented  or  disturbed  in  such  entrance 
drid  view,  he  ro^y  bring  the  action  without  shewing  in  particular 
in  what  place  the  waste  was  done.(y)  In  general,  however,  he 
ftm^  9fM^  the  nature  of  the  waste  ;  and  if  he  charges  voluntary 
^ait^V  1^^  catinot  give  in  evidence  permissive  tvaste.  (z) 

It  dbifs  Hot  hippetir  to  be  necessary  to  set  out  the  title  of  the 
plaihtfff  or  defendant :  but  this  is  only  as  between  landlord  and 
teimttt'  either  where  the  action  is  brought  by  the  immediate 
1^6k>r,  or  by  his  *heir  or  assignee  against'  th^  tenant,  whether 
lessee  or  assignee.  Neither  is  it  necessary  to  prove  tbe  whole 
wl&ste  staf^,  nor  for  the  jury  to  find  (he  particular  circumstances 
of  the  wa^te.  The  jury  also  may  assess  the  damages  generally, 
withbut  ftriiting  a  verdict  for  the  defendant  for  so  much  as  the 
platnffirdoes  not  prove,  (a) 

It  seems  that  an  action  on  the  case  will  lie  by  the  lessee  for 
years  againsd  his  undertenant  fer  so  negligently,  keeping  his  fire 
thirt  the  premises  were  burned,  (ft)  though  hot  a^ihst  tenant  at 
will,  (c) 

If  the  le^s^  for  years  cuts  trees  and  lets  them  lie,  and  after- 
wards carries  ttiem,  so  that  th^  ctttiting  aM  carr^^ing  away  are 
distinct  acts,  ti^eispass  ti  el  arhiis  will  lie  against  him,  as  well  as 
wadte,  tUB  a  distinct  property  had  vested  in  tbe  lessor  with  respect 
to  the  tree^  as  chattels,  (d) 


In  most  of  these  cases  of  waste  there  is  likewise  a  preventive 
remedy  in  equity  by  injunction,  which  jurisdiction  appears  to  be 
of  high  antiquity.  (e>    All  persons  who  may  hie  conse'qnientially 

(jf)  Se«  \  ISfvatisS  Stats.  208.  (c)  S.  C.  12  Mod.  15. 

i^)  HiAit  t).  Dbtmiati,  Cro.  Jac.  47B.         (d)  Udall  v.  tTdiill,  AIL  81 . 
(%)  Harris  v.  If  anile,  S  T.  R;  SOT.  {tf)  Mbor.  554.  Eq.  Abr.  400.  Lord 

ififf  9'  Sftuiid.  952.  c.  n.  by  Serjt  Bathuisl  v.  Burdon.    See  also  Bract 

Wins.  fo.  319. 
(»)  Cudiip  V  Randall,  4  Mod.  9. 

3  A  2 
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injured  by  the  waste  done  may  have  thin  remedy  in  eqnity.  The 
court  will,  therefore,  grant  an  injunction  at  the  suit  of  the  ground 
landlord  against  the  4inderle89ee.  (/)  And  a  termor  may  have 
such  an  injunction  against  his  lessee,  (g) 

So  if  one  tenant  in  common  holds  as  occupying  tenant  to  the 
other,  the  effect  of  that  contract  being  to  withhold  from  the 
other  entry  for  the  purpose  of  occupation,  the  tenant  in  pos- 
session may  be  restrained  by  injunction  from  committing  waste.  (A> 
In  this  last  case  there  was  no  remedy  at  law.  So  where  there  is  no 
person  in  existence  to  whom  a  vested  estate  of  inheritance  is 
limited,  a  court  of  equity  will  interpose  for  the  benefit  of  the 
conlingent  remainder  man,  either  at  the  pmyer  of  the  tenants  of 
the  particular  estates  which  are  vested,  or  of  the  trustees  to 
preserve  contingent  remainders,  (t)  So  although  executory  devi- 
etes  and  springing  uses  did  not  exist  before  the  reign  of  Henry 
the  Eighth,  and  consequently  none  of  the  rules  of  law  respecting 
waste  can  be  applied  to  them,  a  tenant  in  fee  or  his  undertenant 
may  be  restrained  in  equity  from  committing  waste,  if  the  estate 
of  the  lessor  is  liable  to  be  defeated  by  any  subsequent  con- 
tingency within  the  period  limited  for  the  taking  effect  of  execu- 
tory devises  after  a  devise  in  fee.  (k) 

Where  however  there  are  no  trustees  to  preserve  contingent 
remainders,  there  is  nothing  either  at  law  or  in  equity  to  prevent 
the  tenant  of  the  particular  estate,  and  the  owner  of  the  absolute 
estate  in  fee,  from  combining  to  commit  destructive  waste,  although 
there  are  intermediate  contingent  remainders;  because  in  the 
mean  time  they  have  full  power  over  the  estate.  (/)  But  the 
trustee  of  a  term  for  a  charity  purchasing  the  reversion,  although 
he  may  cut  timber,  cannot  do  so  without  making  satisfaction  to 
the  charity,  (m) 

The  court  will  not  stay  waste,  where  the  defendant  may  be 
immediately  turned  out  of  poseession ;  (yt)  nor  where,  (o)  as  in 

(f)  Farrant  v.  Lovel,  S  Atk.  72S.         Atk.  1 17:  Foaleit  e.  The  DudiesB  of 

(g)  Farraot  v.  Lee,    Ambl.   106.      Bolton,  S  Ves.  J.  374. 


Moor.  71 .  pL  194.  (m)  Bays  v.  Bird,  8  P.  Wbh.  597. 

(A)  Twort  0.  Twort»  16  Yes.  188.  («)  Mortimer  v,  Cottrell,  9  Cox.  Ch. 

(0  Willianis  t7.  The  Duke  of  Bolton,  Ca.  806. 

3  p.  Wins.  S68.  note  1.  Ed.  Cox.  (o)  Calvert  v.  6a8on>  8  Scho.  and 

{k)  Robinson  v.  Littoa,  3  Atk.  809.  Lefr.  661 

(i)  Garth  v.  Cotton,  1  Vei.  646«  8 
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Ireland,  the  tenant  under  a  covenant  for  perpetual  renewal  may 
be  considered  as  having  a  perpetuity  ;  for  the  whole  inheritance 
being  bound  by  the  contract  for  renewal,  the  lessor  without  a 
special  reservation  has  no  right  beyond  the  condition  of  the 
tenure ;  the  lessor  must  therefore  seek  his  remedy  at  law. 

The  application  formerly  depended  on  privity  of  title  acknow- 
ledged by  the  answer;  and  if  the  plaintiff  happened  to  state  an 
adverse  title  in  the  defendant,  or  the  defendant  by  his  answer 
denied  the  plaintiff's  title,  injunctions  were  always  refused,  or 
having  been  granted  were  dissolved :  but  now  an  injunction  may* 
be  obtained  before  answer  on  bill-  filed  with  an  affidavit,  that 
waste  is  intended  to  be  done,  on  the  ground  of  irreparable  mis- 
cliief.(p)  But  in  such  affidavit  a  particular  title  must  be  set  out, 
and  not  merely  a  general  title  in  feesimple.  (q)  The  court,  how-, 
ever,  will  not  stay  waste  in  digging  mines  until  answer  or  default 
in  making  it.  (r) 

In  Barry  v.  Barry  (s)  the  court  refused  an  injunction  to  stay 
waste  on  the  ground  that  the  acts  of  waste  were  of  very  small 
extent,  and  most  of  them  committed  some  years  before  the  com- 
mencement of  the  suit.  The  most  considerable  were  the  cutting 
down  a  few  elms  of  trifling  value,  and  taking  down  part  of  a 
garden  wall,  which  the  defendant  represented  himself  to  have  done 
with  a  view  to  improvement.  Such  an  excuse  as  this  last,  how- 
everi  is  clearly  inadmissible;  and  the  Lord  Chancellor  expressed' 
himself  tathat  effect.  ^'  1  admit  also,"  observed  his  lordship,  <^  that 
a  small  degree  of  waste,  (1  do  not  say  the  smallest)  manifesting 
an  intent  to  do  more,  will  be  sufficient  for  the  court  to  act  upon  :' 
but  it  will  look  at  it  in  the  manner  in  which  the  subject  is  viewed 
by  the  courta  of  law,  and  there  the  extent  of  the  waste  done  is 
considered  very  material.  There  is  an  authority  at  law^  where  a 
verdict  having  been  found  for  the  plaintiff,  judgment  was  entered 
up  for  the  defendant  on  account  of  the  extreme  smallness  of  the 
damages,  (t)  A  court  of  equity  will  in  this  case  follow  the  law.'' 
In  the  case  before  him,  the  Lord  Chancellor  said,  the  ground  he 
wenton  was  that  that  (being  a  case)  between  father  and  son,  many 
things  might  probably  be  permitted,  that  would  not  have  beea 

(p)  Vwn  V,  Piers;  1  Yez.  591.  S  Atk.  496. 

{§)  SBro.   Ch.  Ca.  65.    Anon.    1  ,     («)  1  Jac.  and  Walk.  651 «. 

Ve«.  476.  (I)  Harrow  School  v.  Aldcrlon,  2 

(r)  Sir  Janie»  Lowther  v.  Stamper,  B.  and  P.  86. 
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permitted  to  a  stranger :  if  this  ha^  been  a  stranger  filing  a  hill, 
and  thns  delaying  his  motion,  he  should  ha?e  said  it  was  the  busU 
ness  of  the  reversioner  to  come  here  promptly, 

|n  a  late  case  (ti)  the  Lprd  Chancellor  conimittod  a  defendaqt 
for  breach  of  an  injunction,  after  notice  of  its  having  been  ob-i 
tained ;  although  the  order  for  the  injunctioa  had  not  beea 
served*  The  Lord  Chancellor  said,  it  had  beea  held  by  Iiord 
Hardwicke  over  and  over  again,  that  if  the  party  ia  in  court,  that 
is  notice  enough.  Sp  if  he  be  outside  of  the  court,  and  he  ia 
informed  by  some  one  inside  that  it  is  granted,  it  has  been  heU 
notice  epough.  In  many  cases  he  said  you  might  aa  well  have  no 
injunction  at  all  if  notice  was  insufficient ;  and  in  the  ease  €»r 
injunction,  during  the  long  vacation,  the  course  was  to  serve  the 
party  with  notice  only,  the  injunction  not  being  engrossed  or 
SfMded,  or  brought  to  be  sealed.  There  ought  however  to  bm  no 
delay  in  endeavouring  to  get  the  order  drawn  up,  and  the  inn 
junction  sealed  and  served. 

When  waste  sworn  to.  is  denied,  proof  of  it  by  affdavit  will  be 
admitted ;  (x)  andj^  in  order  to  obtain  an  iiyunctipn  to  stay  wasle* 
in  cutting  tur^  the  affidavit  must  state  that  the  turf  cut  is  for  the 
purpose  of  sale,  if  the  tenant,  be  entitled  ^  firebote*  (y) 

In  Pratt  V.  Brett  (s)  the  court  granted  an  injunction,  to  stay, 
w^ste^  and  also  the  sowing  the  land  with  mustard  seed,  or  any 
other  pernjcfious  crop. 

It  is  not  sufficient,  to  indqoe  the  court  t^  dissolve  an  in|UBction^ 
that  the  defendant  admits  in  his  answer  that  he  has  cemmitied. 
waste  before  the  filing  of  the  bill,  but  not  since%  (a) 

A  bill  in  equity  does  not  lie  for  an  ai^eount  of  waste,  without  an. 
injunction  to  stay  waste^  if  there  is  a  proper  remedy  at  law  by  a<K. 
ti|on  of  trover :  but,^  to  prevent  a  multiplicity  of  suits,  the  bill  for 
ap  injunction  usually  prays  for  an  account  of  the  waste  done.  The» 
court  however  is  said  to  make  a  distinction  between  the  digging 
of  mines,  and  the  cutting  of  timber :  the  digging  of  mines  is  a  sort 
of  trade,  and  therefore  there  are  many  cases  in  which  the  court  w  ilL 
decree  an  account  of  one  to  be  tdsen^  wJhen^  in  the  case  of  anjr  othee 

(a)  VsiisendaD  v.  Eose,  8  Jac.  snd  (jr)  De  Salis  «.  CroflKS,.  1  Batt.  aivl 

Walk.  865.     Kimpton  v.  Bve,  8  Tes.  B^tt  18S.  Mit^Jidi  v.Dors,  Qyefi.U7. 

and  a  349.  (ft)  8  Madd.  68. 

(«)  Norway  v.  BowCi  19  Yes.  154.  (a)  Aaon.  3  Atk«  485. 
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tort,  it  will  refuse  relief,  (b)  So  it  should  seem  that  a  remedy  ia 
equity  would  be  given  in  the  following  case.  Where  (c)  a  tenant 
for  life  levied  a  fine,  and  thereby  acquired  a  base  fee,  and  then 
committed  waste,  before  avoidance  of  the  fine  by  the  reversioner, 
the  reversioner  cannot  maintain  trover  for  the  timber  cut,  because 
after  the  tenant  for  life  acquired  the  base  fee  the  timber  became 
part  of  his  new  estate :  if,  therefore,  the  plaintiff  have  no  remedy 
in  equity,  he  has  remedy-  no  where. 

Equity  will  restrain  tenants  for  life  without  impeachment  of 
waste,  from  cutting  down  ornamental  timber,  or  doing  any  thing 
which  in  equity  may  be  considered  as  destructive  of  the  estate,  (d) 

Although  it  is  clear  t%at  waste  being  a  tort  dies  with  the 
person,  yet  it  does  not  appear  to  be  quite  so  clear  that  trover  will 
not  lie  against  an  executor  for  waste  done  by  his  testator :  at  all 
events  a  remedy  may  be  had  in  equity  against  the  Executor,  If 
there  be  none  at  law.  (e)  The  distinctions  ho'^ever,  even  at  law, 
seem  to  support  the  notion  that  trover  may  be  w^Il  brought  Iti 
such  cases  at  law.  (/)  When  the  caude  of  action  is  money  due, 
or  a  contract  gain  or  acquisition  of  the  testator  by  the  work  and 
labour,  or  property  6f  another,  or  a  promise  of  the  testator  either 
express  or  implied ;  where  these  are  the  causes  of  action,  the 
action  survives  against  the  executor.  So  although  torts  di6  with 
the  persons  committing  them,  yet  if  thereby  property  has  been 
acquired,  an  action  for  the  value  of  the  property  will  Survive, 
although  the  tort  or  delictum  is  gone.  And  in  thid  equity  follows 
law;  and  will  decree  an  account  of  equitable  waste  against  th6 
executors,  although  there  can  be  no  injunction. 

At  law  a  writ  of  estrepemeni  may  be  had  fo  prevent  a  repeCt- 
tionof  waste :  but  the  remedy  in  equity  by  perpetual  injunction 
ia  now  found  more  convenient,  (g) 

(b)  Jesus  Coll^  o.  Bloom,  Ambl.     down,  1  llliidd.  Ob.  €il.  iss. 

5ft.   Whitfidd  V.  Bewick,  S  P.  Wm&  (€)  Garth  «.  Cottoa,  I  Dick.  819. 

867.  The  Bp.  of  Winchester  v.  Knight,  (/)  Hambly  t;.  Trott,  Cowp.  376. 

1  P.  Wms.  406.  (g)  15  Ves.  139.  Worsley  v.  Stuart, 

(c)  Hughes  V.  Thomas,  13  East.  474.  4  Hro.  F.  C.  37V.  Tornl. 
(4)lK>rd  Laasdown  v.  Lady  Lans- 
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ON   THE    TERMINATION    OF    THE    LEASE. 

I.  Since  conditions  of  re-entry  tend  to  the  defeasance  of  the 
estate  granted  before  its  natural  termination  in  law,  they  are 
net  fiivoured :  (a)  to  take  advantage  of  the  usual  conditions  of 
re-entry  for  rent  arrear,  it  has  been  generally  understood  that  it 
is  necessary  to  observe  the  following  rules : 

1.  There  must  be  a  demand  of  the  rent ;  although,  by  special 
consent  of  the  parties,  a  re-entry  may  be  without  any  demand,  (b) 
The  king  indeed  maj  take  advantage  of  such  a  condition  without 
a  demand:  but  the  grantee  of  the  reversion  cannot,  (c)  I^eitber 
does  the  king's  prerogative  extend  to  the  duchy  of  Lancaster : 
for  there  the  king  himself  by  his  attorney  must  make  a  demand 
like  other  persons,  (d) 

The  demand  need  not  be  made  in  person;  and  it  seems  that  the 
command  to  receive  the  rent  may  be  by  parol,  in  the  case  of 
natural  persons,  (e)  But  corporate  bodies  cannot  depute  such  an 
authority  without  writing ;  and  such  an  authority  ought  to  specify 
the  particular  lands  in  question,  and  must  be  special  as  to  the 
person  of  the  tenant.  (/) 

2.  The  demand  must  be  of  the  precise  rent  due:  (g)  it  has 

(a)  Smith  o.  Spooner,  3  Taunt  846.         {e)  Zouch^s  case,  Cro.  Eliz.  92.   See 

(b)  Bro.  Abr.  Demaund.  19.   Bro.      Moor.  Ul.  Roe  d.  West  r.  Davis,  7 
Cond.  SI6.  Bro.  Entry.  Cong. 8. 14.  S9.      Bast  363. 

Hetl.  59.  (/)  Knap  v.  Piers,  1  Brownl.  138. 

(c)  Dy.  87.  b.    Borough's  case,  4  (g)  Fabian  and  Windsor*&  ease,  1 
Rep.  78.  b.  Leon.  305.    Scot  v.  Scot,  Cro.  Sliz. 

(d)  Bonny's  case.  Moor.  149*  73.  Wood  v.  Qermoos,  Cro.  Jac  390. 
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been  said  (A)  therefore  that  if  a  lease  for  years  be  inade  tender- 
ing 7L  rent,  and  at  the  rent-day  there  is  31.  beside  (he  rent  then 
accrued  doe,  a  demand  of  10/.  is  not  good,  io  take  advantage  of 
the  condition,  because  he  takes  it  as  an  entire  sum;  but  he  should 
demand  7/.;  and  then,  if  he  demand  the  arrears  afterwards,  it  does 
not  vitiate  it.  It  has  been  held,  however,  suflScient  to  say,  ^^  I 
demand  my  half-yearns  rent,'*  without  naming  the  sum.  (i) 

3.  The  demand  must  be  made  on  the  land,  unless  the  rent  be 
reserved  specially  at  some  place  off  the  land,  in  which  case  the 
demand  must  be  made  at  the  place  appointed  for  payment.  If 
there  be  a  house  on  the  land,  it  must  be  made  there ;  and  where 
there  is  no  house,  it  must  be  at  the  most  public  and  notorious 
place  on  the  land.  So  if  there  be  a  house,  the  demand  must  be 
at  the  front  entrance,  as  being  the  most  notorious  part  of  the 
bouse,  (k) 

So  where  (/)  the  Bishop  of  Exeter  reserved  rent  payable  at  th^ 
palace  at  Exeter,  with  condition  of  re-entry,  it  was  held  that  the 
rent  must  be  demanded  and  tendered  at  the  great  gate  of  the 
palace  at  Exeter;  and,  although  it  was  closed,  the  tenant  was  not 
obliged  to  go  in.  Where,  (m)  however,  there  was  a  lease  of  a 
house  with  the  exception  of  certain  chambers,  reserving  root 
with  condition  of  re-entry,  and  after  the  lessor  re-entered ;  in  an 
action  brought  against  him  by  the  lessee,  it  was  held  that  in  his 
justification  he  need  not  aver  what  part  of  the  house  he  de- 
manded the  rent  in :  but  if  he  say  the  house  aforesaid,  it  shall  be 
intended  to  be  the  demised  premises.  .  .  / 

4.  It  must  be  made  on  the  precise  day  when  the  rent  is  made 
due  and  payable  by  the  lessee,  (n)  But  if  the  reservation  be  of  & 
rent  payable  on  a  certain  day,  with  a  condition  that  if  it  be 
behind  by  the  space  of  any  given  number  of  days  the  lessor  may 
re-enter,  the  lessee  is  entitled  to  all  the  subsequent  numbet  of 
days,  although  a  tender  on  the  first  or  last  day,  or  on  any  inter- 
mediate daj  to  the  lessor  himself,  either  upon  or  out  of  the  land, 

(A)  Adod.  A1.  94.  Dy.  S29.  a.    Eliot  r.  Natcoml^, .  1 

(t)  Hamlock's  case,  Hetl.  100.  And  87. 

(ilr)  Co.  Litt  801.  b.    Lord  Crom-  (/)  Eliot  t;.  Nutcombc,  i  And.  87. 

wello.Andrew8,Cro.  Elis.  15.  Busk-  (m)  Oorrell  o.  Trussell,  8  Roll, 

ing   V.    Edmunds,    Cro.    Eliz.   415.  Rep.  48. 

Knap  o.  Piers,   Brownl.  138.     The  (»)  Scott  v.  Scott,  Cro.  Eliz.  73. 
Dean  and  Chapter  of  Gloucester's  case, 
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18  gooif  and  tile  lo«9or  can  make  his  demand  an  Iba  last  day 
only,  (a)  If  the  resetvatioo  be  of  rent  at  M iciMnliaaSy  or  one 
month  after,  the  month  is  considered  a  lunar  month  of  twenty* 
eight  days,  (p)  Where  (q)  Ihe  tender  was  made  by  the  servant 
of  the  lessee  to  the  daughter-in-law  of  Ihe  lessor,  k  wdd  held  that 
there  was  sufficient  privity  to  save  the  conditioB  ;  for  as  to  this 
the  daughter-in-law  of  the  lessor  was  his  servant,  if  the  lessor 
had  notice  of  it.  If  the  rent  be  payable  at  S.  or  D.^  and  the 
lessee  tender  it  at  S.,  the  lessor  cannot  enter^  although  he  demaad 
k  at  D.(r) 

£•  The  rent  murt  be  demanded  a  eonveaient  time  before 
sunset,  although  the  rent  be  not  due  as  rent  till  the  last  mo- 
ment at  midnight.  The  lessor,  therefore,  must  come  upon  the 
land  half  an  hour  or  a  quarter  of  an  hour  before  sunset,  aad 
continue  on  the  land  till  after  sunset,  because  the  tenant  has  all 
that  time  to  pay  the  rent  after  the  demand ;  and,  since  the  rent 
must  be  paid  upon  the  land,  the  lessor  most  be  there  to  receive 
it  («)  The  presence  of  the  lessor  is  a  continuance  of  the  de- 
mand. So  if  after  making  his  demand  he  depart^  and  return  a 
little  before  sunset,  that  will  also  be  a  continuance  of  the  demand: 
but  where  (0  the  lessor,  after  making  his  demand,  left  a  servant 
on  the  premises  to  give  him  notice  if  the  lessee  or  any  on  his 
babalf  came  to  pay  the  rent,  and  he  himself  departed  and  did 
not  return  tUl  after  sunset,  it  Was  held  thai  the  demand  was  not 
oontiatted  by  the  presence  of  the  'seihrant,  because  tfte  servant 
was  not  empowered  to  make  any  demand. 

If  the  condition  be  for  re-entry  for  rent  afreaas  Ar  tea  days,  no 
aufficiant  distress  being  on  t&e  premises,  it  seems  there  should  br 
a  sujBtoienl  distteas  for  a  reasonable  ttm%  so  that  the  Isnor  may 
have  notice  af  it :  {u)  but  it  is  not  necessary  that  th^e  shonll  be 
a  siaffiaient  distresa  at  the  time  of  the  demand,  if  thera  was  suffi- 
aient  for  a  reasonable  tiiae  before,  (j?) 

(•)  Bix>.  Cond.  60.    Hill  tr.  Grange,  (r)  Dy.  829.  in  marg. 

Plow.  179*  Clan*8  case,  10  Rep.  1S9.  (•)  Bro.  Entr.  Cong.  81, 90.  Potter 

a.    Ciropp  e.  Hsaibieton,  Cro;  Elit,  v.  Foster,  S  BulsCr.  itm.    fifaunde*s 

48.    Wood  o.  Cbiven,  4Leod.  ISO.  case,  7  ft^.  S8.  b.    Knap  v.  Piel^  1 

Kiilby*  e.  Green,  8  Cntw.  f  iSt.    Allen  ttrowbl.  IS6. 

r.  Hkrrison,  I  And.  9.  (0*  Wbod  v.  C&ivei^,  4  Leon.  1*^9. 

(p)  Wood  t;.  Chiven,  4  Leon.  179.  (if)  Godb.  0T. 

(q)  Cropp  V.  Hkmbt^d'oa,  $upra.  (x)  Worcester  v.  SCone,  Cro.  Slix. 
Cropp*8  case,  Godb.  38. 
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JjMOfyy%  demand  muBt  be  made  io  fact,  and  so  averred  in 
pleading,  thovigh  no  one  afaould  be  on  the  knd  ready  to  pay 

If,  after  all  tbeae  requisitea  have  been  performed,  the  tenant 
refoses  to  pay  the  rent,  the  reversioner  is  entitled  to  take  advan- 
tage of  the  condition  of  re-entry  at  eommon  law,  and  originally 
mw%  have  made  an  actual  entry  to  avoid  the  lease :  (%)  but 
the  law  on  thia  point  has  undergone  considerable  modifications; 
end  it  is  now  settled  that  the  mle  in  actions  of  ejectroent  for 
coiifiwing  lease  entry  and  ouster  will  include  such  an  eiUry  as 
was  formerly  necessary  to  avoid  a  lease  by  reason  of  condition  of 
reentry,  (a) 

Now  by  the  8tal.  4:  Geo.  II.  c.28,  s.S.  (b)  lessors  having  a  right  to 
f0«§nler  fov  noB*paymiSftt  af  rent,  may  aseften  as  one  half  year^ 
vent  (more  than  one  half  yearns  reBt,(o)  )  is  in  ajrvear,  without  any 
fi>rmal  demand  or  reentry,  serve  on  the  tenant  a  declaration  sim- 
mon8^(c))  in  (gectnent;  or  in  case  the  same  cannot  be  legally  served, 
OK  no. tenant bein  actiiial  possession,  affix  the  same  tothe  door  ol^the 
messuage  $  6r  in  caae  the  pfenuses  shall  nel  he  »  messuage,  then 
en  semia  nototieas  part  of  the  premises  demised^  (dy  for  the  reeo^ 
veiyr  of  the  demised  premises ;  and  vecoaec  jodgraent,.  and  sie  o«t 
execution  in  the  same  manner  as  if  tile  itettl  in  arrearhad  been 
laiwfiiUy  demanded^  and  re-entry  made.  Befdre  tfiis  statate  both 
eottrta  of  law  and  equity  eauwcised  a  disasetionary  power  of 
leatratfiii^  the  lessor  firom  proceedtiq;  im  csae  of  non-payment  of 
rent  by  compelliog  hiai  to  take,  the  rent  really  due.  tahimy  if  tile 
lessee  should  be  wiHing  to  pay  it ;  ^f}  which  waa  the  prinoipfc 
also  in  thie  old  process  of  cessasriit,.  from  which  the  toaaat,  t^  ten* 
dering  the  arreasa  op  giving  security,  might  freo  fatmselfi  (g) 


es,    Grygg  t;.  Moyses,  Cro.  Eliz.  764. 

(y)  1  Eoil.  Abr.  458. 

(z)  AnoB.  1  V^BDtr.  339. 

(a)  V^Hieno.  Oibson,  3Keb.  818. 
Abbot  9.  Sorvel»  3  Kieb.  98S.  Anon* 
1  Teatr.  848.  Little  v.  Heatoo,  8  Ld. 
Ray Bi«  7604.  Gfenrk  «.  PyweH,  1  Saund. 
310.  Oates  d.  Wig4all  v.  Brjdoae^  3 
Bam  ISse.  CrOodHght  &,  Hare  v. 
C  alor^  DiMigl.  ifn-. 

(»).  MhsUt.  11- Ann.  c.  f. 

(e)  St  II  itan.  Jr. 


(d)  This  clause  not  ia:th/B,liidi.  st 
1 1  Ann.  but  has  been  since  supplied 
by  gtat  15  and  1 6  Geo.  IIL  c  87.  s.  4. 
and  it  is  proTided  by  s.  5.  that  sncb 
service  and  notice  diall  be  alknred'to 
be  sufficient  only  where  it  has  been 
affixed'one  month  before  the  bringing 
the  ejectment. 

Cf  )  Bull.  N.  F.  9t.  Archer  d* 
Hankey  v,  3napp,  Andk*.  341 . 

(i^  Ftg.  Cbm.  Bjgc.  68.  Goodright  d. 
Stephenson  v.  Nbright,    8  Br.  Rep. 
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Bat  the  stat.  4  Geo*  II.  c.  88.  s.  4.  declares  that  if  the  lessee  at 
any  time  before  or  after  trial  in  ejectment  pay  or  tender  to  tlie 
lessor  the  whole  rent  in  arrear  with  the  costs,  (or  pays  such 
arrears  and  costs  into  the  court  where  the  cause  is  depending^,)  (h) 
the  lessee  shall  be  relieved,  and  hold  the  lands  according^  to  the 
lease.  If,  however,  the  lessee  permits  execution  to  be  sued 
on  such  a  judgment,  without  paying  the  rent  arrear  and  full 
costs,  and  without  filing  a  bill  for  relief  in  equity,  within  sir 
calendar  months  after  such  execution  executed,  he  shall  be  barred 
and  foreclosed  from  all  relief  both  at  law  and  in  equity,  except 
by  writ  of  error  for  the  reversal  of  such  judgment* 

Under  this  statute  there  is  no  difference  between  a  lessee  ani 
bis  mortgagee,  as  to  the  relief  to  be  obtained  under  it :  and, 
therefore,  if  a  recovery  has  been  obtained  against  the  lessee,  hrs 
mortgagee  is  entitled  to  the  same  relief  and  on  the  same 
terms,  (t)  If  the  rent  is  tendered  before  notice  of  action,  any 
subsequent  proceedings  will  be  set  aside  for  irregularity,  (k) 

Where  the  lessors  of  the  plaintiff  were  botb  devisees  and 
executors,  and  rent  was  due  to  them  in  both  capacities,  proceed^ 
ings  were  stayed  on  payment  of  rent  due  to  them  as  devisees^ 
with  costs  against  them,  because  as  executors  they  were  not  en- 
titled to  bring  ejectment.  (/) 

The  Irish  stat.  11  Ann.  c*  S*  contained  a  saving  clause  iit 
fiivour  of  infants,  feme  coverts,  persons  non  compotes  mentis,  and 
out  of  the  kingdom :  but  this  clause  has  been  repealed  by  the 
stat.  56  Geo.  III.  c.  88.  s.  14.  By  the  Irish  stat.  5  Geo.  11.  c. 
4.  no  injunction  to  stop  proceedings  at  law  for  rents  shall  issue 
for  want  of  an  answer  without  affidavit  verifying  the  bill. 

It  is  necessary,  however,  for  the  lessor  under  the  statute  to 
prove  at  the  trial  that  no  sufficient  distress  was  upon  the  premises, 
countervailing  the  arrears  due :  in  cases,  therefore,  where  the 
lessor  cannot  produce  evidence  to  substantiate  this  point,  he  must 
proceed  at  the  common  law  as  before,  (m)  Since,  however,  in 
such  cases  before  the  statute,  it  appears  to  have  been  the  practice 

746.     Hold&st  o.  Morris,    2  Wils.  (k)  Goodrigfat  d.    StephcnsoD    v, 

115.  Noright,  8  Bl.  747. 

(k)  Not  in  the  Irish  stat  1 1  Ano.  (I)  Duckworth  d.  Tubley  n.  Tunstal, 

(ODoed.Tubb v.Roe,4TauDt887.  SBarn.  160.  8vo.  8.Selw.Ni8i.Pr.2lK 

Doe  d.  Whitfield  v.  Eoe,  3  Tuint.  402.  (m)  Doe  d.  Foster  v.  WandlasB,  %  T. 

See  the  Irish  stat  1 1  Ann.  c.  2,  s.  3.  R.  1 17.    See  1  Burr.  619« 
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of  eourU  of  eq«iit)'  to  restrain  proceedioga  at  law,  where  there 
was  a  sufficient  distress  for  rent,  it  may  be  fairly  said  that  the 
Stat.  4  Geo.  II.  has  in  effect  shut  the  door  against  any  proceeding 
by  re«entry  at  ibe  common  law.  (n) 

In  Doe  d.  Hilcbings  v.  Liewi8,(<?)  the  lessor  having  recovered  in  a 
former  ejectment  under  the  act,  the  lessee  after  a  lapse  of  yearn, 
broughta  second  ej^tnient,  on  the  title  of  his  lease;  and  the  proceed- 
ings in  the  first  ejectment  being  in  all  other  respects  confessedly  re- 
gular, he  insisted  that  he  was  entitled  to  recover,  because  no  affidavit 
was  produced,  which  had  been  made  in  conformity  with  the  act. 
*But  the  court  held  that  it  was  not  incumbent  on  the  landlord  to 
prove  the  regularity  of  all  the  circumstances  upon  which  his 
judgment  had  been  founded,  but  that  the  judgment  must  be 
taken  to  have  been  right  as  nothing  appeared  to  the  contrary. 

Where  (p)  there  was  a  proviso  for  the  re-entry  of  the  landlord, 
in  case  the  rent  should  be  in  arrear  for  fourteen  days,  and  no 
sufficient  distress  should  be  found  on  the  premises;  and  the  demise 
to  the  plaintiff  in  the  ejectment  was  laid  on  the  second  of  May  ; 
the  plaintiff  was  held  entitled  to  recover  upon  proof  that  half  a 
yearns  rent  was  due  on  the  Lady-day  preceding,  and  that  the 
broker  went  upon  the  premises  in  May,  and  found  nothing  to 
distrain  upon ;  and  there  was  likewise  evidence  that  no  distress 
was  on  the  premises  on  the  sixth  of  June,  in  the  same  year,  the 
day  on  which  the  declaration  was  delivered.  This  was  prima 
facie  evidence,  sufficient  to  call  on  the  defendant  to  shew  that 
there  was  a  sufficient  distress  within  the  terms  of  the  proviso. 

It  has  been  thought  (9)  that  the  statute  does  not  relieve  the 
party  from  making  the  obligation  of  a  demand,  where  it  is  ex* 
pressly  provided  by  the  lease  that  the  rent  shall  be  demanded : 
but  the  court  thought,  contrary  to  the  opinion  of  Lord  EUenbo- 
rough,  C.  J.,  that  the  case  was  the  same  whether  the  parties  made 
an  express  proviso,  that  the  landlord  should  re«enter  after  rent 
lawfully  demanded,  or  whether  they  omitted  it.  The  court 
refused  relief  after  trial,  (r) 

If  the  lease  be  made  with  a  condition  to  be  void  on  the  non* 

in)  See  Doe    d.    Lord    Jeney  v.     886. 
^mith,  1  Brod.  and  Bing.  185.  Ptr        {q)  Doe  d.  Bchblefield,  v.  Alexia  - 


B.  Wood.  dor,  8  M.  and  8.  S85. 

(#)  1  Barr.  6U.  (r)  Roe  d.  West  e.  Davis,  7  Bsst. 

(y)  Doed.  Smelt  v.  Fuchau,  15  Bast.     36S. 
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payment  of  rent,  the  lessor  csn  take  no  advadtsfe  of  the  fer* 
fettare  without  a  <temandy  and  with  the  formalitied  already  men-' 
tionedy  as  in  other  cases  of  forfeiture.  (0  The  crown  alone,  by 
virtue  of  its  prerogative,  is  exempted  from  demand.  This,  faow^ 
ever,  appears  to  be  aided  by  the  statute  21  Jam.  I.  c.  85.(0 
(which  extends  also  to  the  duchy  of  Lancatfter,)  if  tbe  reot  itt 
arrear  is  paid  before  office,  (tf)  If  it  be  a  freehold  leiise^  the 
office  is  an  office  of  entitling,  which  must  be  executed  by  tfaecottt*» 
missioners  appointed  imder  the  exeheqcvet  seal,  in  the  coanfy 
where  the  lands  lie :  if  it  be  an  estate  for  yeai^,  the  office  is 
merely  an  office  of  information  which  may  be  directed  fa  commis- 
sioners in  any  county.  (x> 

By  the  third  section  of  the  stat.  4  Geo.  II.  c.  8^.  it  is  provided 
that  in  case  the  lessee  or  his  assigns,  or  any  other  person  elaim* 
ing  any  interest  in  law  or  in  equity,  shall  wfthin  six  months  after 
tbe  execution  of  the  judgment  obtained  by  Ibe  landlord  rn  porsu- 
aace  of  tbe  act  file  a  bill  for  relief  m  equitj,  they  shall  not  have, 
or  continue  any  injunction  against  tbe  prt)ceedings  at  law  in  eject- 
ment, unless  forty  days  next  after  a  full  and  perfect  answer 
by  file  lessor  of  the  plaintiff  he  or  they  bring  ifrtd  coort  and  lodge 
with  the  proper  officer  of  the  court,  the  sum  swOrn  by  the  lessor 
of  the  plaintiff  to  he  doe  over  and  abote  all  just  allowances,  and 
also  the  costs  taxed  in  (b»  said  suit,  there  to  remain  till  the  hear- 
iag  of  the  cause,  or  to  be  peid  out  to  the  landlonl  on  good  secu- 
rity, sohject  to  the  decree  of  the  oo«irt.  And  ill  case  such  H  bil) 
shall  be  filled  within  the  specified  time^  and  after  execution  is  ex- 
ecuted, the  landlord  shall' be  accouatable  only  for  so  mucfr  as  he 
btmafide  shall  make  of  the  demised  premises  from  tlie  thhe  of  hh 
taking  actual- poBseiBion ;  and  if  that  happen  to  be  less  (ban  the 
rent,  then  the  tenant  before  he  is  restored  to  the  possession  shalll 
pay  to  the  landlord  the  deficiency. 

The  six  mouths  given  to  tenants  to  redeem  under  the  statutes 
relating  to  ejeotmet^ts  either  in  England  or  Irelauid  are-caJendiir 
months,  and  the  day  on  which  the  writ  of  eX^chtion  is*  executed  tS 
not  included.  (2^)    If  rents  are  paid  ibir  minors  (lessees)  by  their 

(f)  Hanson  v.  Norciiflfe,  Hob.  331%  (u)  FinJch  o.  Tho^marCdm  Moor. 

Amphufstv.  Pahn€c,i»v    Msdmai>v.  SSf.    Mairko  ti.  JdhmoE^  ifKA^MSi 

Goodere,  1  Freero.  842,    Dy.  6t.  Ih  Tho.  BAjm.  137. 

See  Shep.  T.  aS4.  (x)  Paralow  v.  CorBl^.ero.-Hiil.  655. 

(0  Stat.  15  CbB.  I.  c.  3.  Irish.  (sX  Biddid#k  v.  86  Ub^t  SAo. 
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guardians  to  save  their  estates  fh>iD  ejectment,  it  is  considered  in 
equity  as  fmid  out  of  Ibe  principal  oP  their  fbrtunes.  (a) 

'It  has  been  frequently  n^atter  of  discussion  of  late  years  whe« 
ther  courts  of  equity  will  give   relief  against  ejectments  for 
breaches  of  covenants  to  repair^  and  of  covenants  for  good  hus- 
bandry :   but  it  seems  now  to  be  settled  that  courts  of  equity 
have  no  such  jurisdiction  in  any  case,  except  that  of  the  breach 
of  a  condition  for  the  nonpayment  of  rent.    And  even  the  juris- 
diction  exercised  in  that  particular  case  seems  to  rest  more  upon 
the  legislative  authority  of  the  statute  4  Geo*  II.  than  upon  any 
fiiir  or  reasonable  ground  to  be  maintained  in  a  court  of  equity. 
in  the  instance  of  a  covenant  to  pay  a  sum  of  money  the  court 
considers  the  payment  of  the  money,  with  the  interest,  from  the 
^ime  of  the  breach  of  the  condition,  as  an  adequate  compensation 
for  the  nonpayment  of  the  money  at  the  time  stipulated.    This 
doctrine,  although  liable  to  some  weighty  objections,  has  been 
fecognised  and  acted  upon  without  doubt  upon  leases  with  refer- 
ence to  the  nonpayment  of  rent  as  well  as  in  many  other  cases. 
The  practke,  indeed,  of  the  court  is  fixed  and  regulated  by  the 
statute :  but  the  statute  determines  no  case  but  rent^  upon  which 
reliefis  given  at  law  as  well  as  inequity,  and  excludes  any  further 
Olefin  equity;  but  the  situation  of  a  hindlord  with  respect  to  other 
covenants,  such  as  covenants  to  repair  and  for  good  husbandry,  is 
very  diffisrent.   For  in  an  action  for  the  rent,  he  obtains  the  Specific 
thing  for  which  he  sues;  but  in  other  covenants,  although  he  may 
obtain  damages  for  the  breach  of  them,  there  is  a  wide  difference 
between  damages  and  the  actual  expenditure  upon  repairs  speci- 
fically done.     Even  after  damages  recovered,  the  landlord  cannot 
compel  the  tenant  to  repair,  but  can  only  bring  another  action : 
the  tenant,  therefore,  notwithstanding  these  actions,  might  keep 
the  premises  in  a  ruinous  state,  till  the  expiration  of  the  term.  (6) 
With  respect  to  the  case  of  Sanders  v.  Pope,  (c)  decided  by 
LfOrd  Erskine,  it  seems  to  have  been  considered  as  governed  by 
its  own  particular  circumstances,  although  Lord  Erskine's  rea- 
soning might  extend  to  a  general  covenant  to  repair.    The  tenant 

and  Lefr.  6S1.    Dowling  v.  FoxiOl,  l      IS  Ves»  5S.    W«dawa  ««  Calcmft,  10 
Ball,  and  Beat  193.  Tes.  67.    Lovat  o.  Lord  Ranelagb,  3 

(a)  Ex  parie  M *Kay,  1  Ball,  and  B.     Tes.  and  B.  24.    Bracebridge  «.  Buck- 
499^  ley,  8  Price  Bzch.  Rep.  800. 

{b)   Hill  v.  Barclay,  16  Yes.  408.         (c)  IS  Tes.  280. 
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fbere,  not  having  laid  out  the  sum  of  SOO/.  in  repairs,  within  tlie 
period  limited  by  the  covenant,  offered  afterwards  to  lay  out  that 
8uni ;  and  it  did  not  appear  that  there  had  been  any  dealing  by 
request  and  refusal,  between  the  lessor  and  lessee,  in  the  period 
during  which  the  money  ought  to  have  been  applied.  The  in* 
junction  had  been  continued  by  the  roaster  of  the  rolls,  (d)  which 
implied  a  declaration  of  his  opinion  that  the  case  was  to  be 
regarded  as  one  that  might  admit  relief.  Lord  Erskine^s  opinioo 
also  was  that  as  the  covenant  specified  a  liquidated  sum  to  be  laid 
out  within  a  given  time,  and  as  the  landlord  could  not  be  injured 
by  the  expenditure  of  that  sum,  with  an  increase  after  the  time 
had  expired  with  all  costs,  relief  was  in  the  discretion  of  the 
court.  So  in  another  case  (e)  Lord  Eidon  granted  a  temporary 
injunction  to  restrain  an  action  for  a  breach  of  a  covenant  to 
repair,  on  the  particular  circumstances  of  the  case.  The  bill 
stated,  that  the  plaintiff  being  tenant  of  the  premises  in  question 
under  a  lease  from  the  former  owner,  containing  a  covenant  for 
perpetual  renewal,  surrendered  the  same  in  February  1810,  to 
the  defendants,  (The  South  London  Water  Works  Company), 
who  were  the  assignees  of  the  reversion,  and  took  a  new  lease 
from  them  for  twenty  one  years  with  a  covenant  to  repair,  and  a 
proviso  that  if  not  repaired  within  three  months  after  reasonable 
notice,  the  lease  should  be  void ;  that  on  the  28th  May,  ISIdy 
the  Yauxhall  Bridge  Company,  by  virtue  of  an  act  of  parliament, 
enabling  them  to  take  possession  of  certain  buildings,  (of  which 
the  demised  premises  formed  a  part)  for  the  purpose  of  that  act, 
gave  notice  to  the  plaintiff  to  quit  and  deliver  up  the  possession ; 
upon  which  a  treaty  being  set  on  foot  respecting  the  terms  of  com-* 
pensation,  it  was  concluded  on  the  16th  of  June  following,  for  the 
price  demanded  by  the  plaintiff;  that  in  August  following,  a  fire 
broke  out  on  the  premises,  which  had  then  been  sub-demised  by 
the  plaintiff,  subject  to  the  covenants  in  the  original  lease  ;  that 
on  the  14th  of  the  same  month  the  defendants  sent  notice  to  the 
plaintiff  to  repair ;  that  on  the  first  of  September,  at  a  meeting 
of  the  Yauxhall  Bridge  committee,  the  plaintiff's  solicitor  pre- 
sented the  notice,  and  was  informed  by  the  chairman  of  that  com- 
mittee, (who  was  also  chairman  of  the  committee  of  the  water- 


(lO  ISTes.  813.  Water  Works  Company,  2  Mem.  65. 

(r)  Hannon  v.  The  South  London 
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works  company,)  that  be  need  hot  trouble  bimself,  by  reasonoFthere 
being  a  treaty  on  foot  between  the  two  companies.    What  w^s  in-' 
Ristedon,  therefore,  in  this  case  was,  that  the  plaintiff  should  have 
repaired  these  premises  pending  a  treaty  with  a  third  party';  in  the 
result  of  which,  if  completed,  they  would  have  been  pulled  down. 
The  Lord  Chancellor  said,  he  should  be  strongly  inclined  to  grant 
an  injunction  in  such  a  case,  if  properly  made  out:  but  here  the  plain- 
tiff had  rested  his  equity  on  a  ground  which  must  fail,  viz.  what 
passed  between  him  and  the  chairman  of  the  committee  of  the' 
Vauxhall  Bridge  Company,  which  could  not  bind  the  Waterworks 
Company,  because  the  chairman  was  then  acting  as  agent  to  the 
Bridge  Company.    His  lordship  ordered  execution  to  be  staid,  - 
with  a  view  to  an  agreement  between  the  parties ;  and,  the  matter ' 
being  afterwards  compounded,  no  further  order  was  made. 

Where,  however,  (f)  the  breach  complained  of  was  an  omission 
to  insure  against  fire,  the  Lord  Chancellor  refused  an  injunction, 
saying,  that  the  omission  to  insure  was  a  stronger  case  than  the ' 
omission  to  repair,  because  in  the  latter  case  the  landlord  might  by 
exercising  due  vigilance  see  to  the  observance  of  the  covenant  : 
but  in  the  former  the  landlord  must  rely  upon  the  tenant  for-  the ' 
fulfilment  of  the  obligation. 

So  it  has  been  decided  (  g)  that  a  court  of  equity  cannot  relieve 
against  an  action  of  ejectment  for  the  breach  of  a  covenant  not  to 
alien  without  licence  ;  because,  as  the  court  expressed  it,  there 
was  no  measure  of  the  damage.  It  has  been  since  observed  (A)  that 
what  the  court  there  meant  by  not  having  any  measure  of  damage 
was  not  that  they  could  not  have  the  casual  opinion  of  a  jury, 
but  that  there  was  no  certain  rule  to  go  by,  as  the  rule  already 
mentioned  with  respect  to  rent,  namely,  the  principal  and  in-  ^ 
terest.  So  in  another  case  (t)  the  court  refused  to  restrain  the 
entering  up  judgment  in  an  action  for  the  breach  of  a  cove- 
nant, not  to  exercise  any  trade  on  the  premises  without  licence 
in  writing. 

If,  however,  the  lessor  bring  an  action  of  ejectment  for  the 
breach  of  several  covenants,  and  obtain  a  verdict  upon  the  first, 

Cf )  White  V.  Warner,  2  Meriv.  Ch.  (A)  White  v.  Warner,  8  Heriv.  Ch. 

Ca.  459.     Reynolds  v.  Pitt,  19  Ves.  Ca.  459. 

141.    Rolfe  V.  Harris,  8  Price  Bxch.  (0  Macher  «.  The  Foundling  Ho»- 

Bep.  806.  n.  pital,  1  Tes.  and  B.  187. 

(g)  Wafer  v.  Mocatto,  9  Mod.  118. 
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wbicb  is  Ibr  ooB-ipayAient  of  rent,  althoagh  (he  court  of  Cfcanceiy 
will  not  prevent  bim  fron  proceeding  upon  other  covenants  against 
the  breaoh  of  wbicb  it  cannot  relieve,  it  wiil  restratn  bim  fronr 
taking  execution  upon  a  verdict  obtained  for  aonpayment  of  rent 

only.  (J> 

Where  {k)  there  was  an  indenture  of  lease,  with  clause  of  re- 
entry for  the  breach  of  a  general  covenant  to  repafir,  and  it  wa» 
further  stipulated  by  an  independent  covenant  that  widiin  three 
months  after  notice  the  tenaat  should  refiair  all  the  defects  spe-* 
cified  in  the  notice,  It  was  hAA  that  the  landlord,  after  servitig 
a  notice,  might  within  the  three  months  bring  ejectment  on 
the  clause  of  re-entry ;  for  by  the  breach  of  the  general  cove- 
nant the  lease  was  forfeited^  and  the  giving  the  notice  was  no 
waiver. 

A  condition  to  repair  is,  in  one  sense,  merely  collateral  to  the 
land ;  a  ndice  therefore  must  be  given  to  the  lessee  in  person,  and 
notice  to  an  undertenant  in  possession  is  not  sufficient  (/)  The 
term  ^' collateral  *'  must  be  here  taken  in  a  different  sense  from 
that  applied  in  other  places  to  covenants  and  conditions,  which  are 
collateral  to  the  land.  Ifi  the  latter  sense,  such  conditions  to 
repair  are  not  collateral :  but  the  land  is  not  the  debtor  in  case 
of  a  JbiKcachof  this  covenant  as  for  nonpayment  of  rent* 

Where  (it)  a  feme  sole  subject  to  a  condition  of  re-entry  for 
the  commisBion  of  waste  married,  and  her  husband  committed 
waste,  it  was  held  to  be  no  breach  of  the  condition  as  against  the 
wife  surviving. 

If  the  leseee  covenant  not  to  use,  or  permit  to  be  used,  any 
trade  or  business  on  the  premises,  without  licence ;  and  then 
without  licence  he  assign  to  a  schoolmaster,  who  carries  on  his 
occupation  there :  this  is  a  breach  to  entitle  the  lessor  to  re- 
enter, (o)  In  such  covenants  a  licence  to  exercise  a  particular 
trade  cannot  be  construed  into  a  general  licence  to  exercise  any 
trade.  (/?) 

That  tbe  lesscte  dball  continually  dwell  on  the  premises,  under 

(j)  Lovat  V.  Lord  Ranelagh,  3  Yes.  (n)    Cobb  v,  Prior>  8  Lcod.   4S. 

^d.  3*  )^4.     Pioe  n>.  Sturdy,    Bull.  Moor.  40. 

N.  P.  97.  (o)  Ooe  d.  Btsh  o.  Eeeliog,    I   M . 

{k)    Hoe    d.   CloaUy  v.  Pain,    2  aad  S.  95. 

Canipb.  N.  P.  C.  5«P.  {p)  Machcr  «.  The  Foundling  Hos- 

(/)  Stweton  V.  Cushe,  Yclv.  36.  pital,  1  Ves.  and  B.  ia7. 
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pain  of  forfeiture,  is  a  good  eolation :  (q)  but  where  (r)  there 
was  a  lease  for  nioety-nine  jeare  to  A.,  remainder  to  B.  for 
nioety-nine  years,  remainder  to  C.  for  ninty-nine  years,  pro- 
vided the  said  lessee  shall  inhabit  the  premises ;  this  was  con- 
strued reddendo  singula  $mguUs^  that  each  should  inhabit  in  suc- 
cession. ^ 

Where  (#)  a  lessee  for  years  of  a  manor  is  subject  to  a  proviso 
of  re-entry  if  he  molest,  vex,  or  put  out  any  copyholder,  paying 
his  duties  and  services ;  this  proviso  only  extends  to  expulsions 
or  molestations  of  the  copyhold  tenants  in  respect  of  their  tone-' 
ments  held  by  copy,  and  not  to  breaches  by  tort  or  disturbance  in 
their  other  lands. 

If  a  man  lease  his  lands  with  a  condition  that  the  lessee  shall 
rake  his  ditches  without  saying  how  often,  raking  them  once  wilt 
save  the  condition.  (0  And  if  the  condition  be  to  do  an  act  at  the 
end  of  seven  years,  or  any  other  period  on  request,  the  request 
must  be  made  on  the'last  day :  but  it  may  be  at  any  time  during 
that  day,  since  in  law  there  is  no  fraction  of  a  day.  (ci) 

There  are  several  modes  of  alienation  which  have  been  con« 
sidered  no  breaches  of  a  general  condition  not  to  alienate  without 
licence :  making  a  will  and  appointing  executors,  or  the  granting 
of  letters  of  administration  by  the  ordinary  to  the  administrator  of 
an  intestate  lessee,  (y)  committing  an  act  of  bankruptcy,  (2)  or 
confessing  a  judgment  by  which  the  term  may  be  taken  in  exe- 
cotion.  (a)  If  there  is  no  collusion,  all  these  are  no  breaches  of 
snch  a  general  covenant,  because  such  alienations  are  consequences 
of  law,  and  do  not  take  place  directly  by  the  act  of  the  party. 
Neither  is  there  any  difference  between  a  judgment  obtained  in 
consequence  of  an  action  resisted,  and  a  judgment  signed  under  a 
warrant  of  attorney.  (6)  If  the  warrant  itself  could  be  a  specific 
lien  on  the  estate,  then,  perhaps,  it  might  come  within  the  words 
of  the  covenant.    Where,  (r)  however,  it  was  stated  as  an  ad- 

(O  Chichdey's  caw,  Dy.  79.  a.  65.  pi.  9.    Philpot  ti.  Hoarc,  2  Alk. 

(r)  Ratcliffe  v.  Dudenej,  Styl.  176,  220. 

(b)  Pean  t7.  Olavcr,  Cfo.  Slia.  421.  (a)  See  5  Vtn.  Abr.  124.  pi.  5. 

(I)  Bro.  Coad.  6.  (b)  Doe  d.  Mtichioson  v.  Carter,  8 

(tt)  Fitihngfa  V.  Dennington,  2  Salk.  T.  R.  67. 

585.  (e)  Doe  d.  Mitchinson  v.  Carter,  8 

{jf)  Sir  W.  Mare's  case,  Cro.  Eiiz.  26.  T.  R.  SOO.    See  Dy.  6.  a.  in  Marg.    1 

(»}  Goring  v.  Warner,  7  Via.  Abr.  And.  124.    1  Leon.  3. 

3  B  8 


740  On  conditions  of  re-entry.  ([Chap.  VI. 

ditioDal  fact  that  the  warrant  of  attorney  was  execnted  far  the 
express  purpose  of  getting  possession  of.  the  lease  without  ihe 
consent  of  the  lessor;  it  was  determined  to  be  a  fraud  upon  the 
covenant,  and  to  amount,  consequently,  to  a  forfeiture.  But 
where  {d)  the  tenant^  having  borrowed  money,  left  the  title  deeds 
with  the  creditor  who  advanced  the  money,  and  having  also  con* 
fessed  a  judgment  to  another  creditor,  who  sued  out  execution, 
the  sheriff  sold  the  term  to  the  creditor  with  whom  the  deeds  were 
deposited,  he  paying  the  debt  of  the  plaintiff  ;  the  depositing  the 
deeds  with  the  creditor,  although  in  itself  no  cause  of  forfeiture, 
because  it  gave  no  legal  title,  took  the  case  out  of  the  principle 
of  the  case  of  Doe  v.  Carter ;  (e)  because,  in  consequence  of 
it,  the  subsequent  proceedings  could  not  be  said  strictly  to  be  in 
invitum. 

That  the  assignees  of  a  bankrupt  may  take  without  forfeiture  is 
now  fully  established ;  and  a  general  practice  has  consequently 
been  adopted  of  inserting  in  leases  ^  special  proviso,  in  case  of 
such  an  event*  {f)  The  taking  the  benefit  of  an  insolvent  act 
has  not  been  considered  as  entitled  to  so  much  favour :  it  will, 
therefore,  create  a  forfeiture  of  a  lease  containing  such  a  general 
covenant  against  alienation  ;  and  it  is  said  to  have  this  effect  be- 
cause it  is  in  the  nature  of  a  voluntary  alienation,  (g) 

Where  the  interest  of  the  lessee  is  merely  equitable,  as,  for 
instance^  under  an  agreement  for  a  lease  with  such  a  covenant,  it 
does  not  appear  to  be  clear  whether  equity  will  follow  the  law. 
Where,  (A)  therefore,  there  was  an  agreement  for  a  lease  to  con- 
tain a  covenant  not  to  alien,  it  was  doubted  whether,  in  case  of 
bankruptcy,  such  articles  could  be  enforced  against  the  lessolr  in 
favour  of  general  creditors :  but  at  all  events  they  cannot  be  8o 
enforced  in  fevour  of  a  particular  assignee. 

If  a  feme  sole  lessee  with  such  a  condition  take  baron,  this  is 
no  breach :  (t)  but  it  has  been  said  that  upon  her  death  the  cob- 
dition  would  operate,  and  that  the  baron  surviving  would  not  be 
entitled  to  the  lease,  (k)    Wh^re,  (/)  however,  a  lease  was  made 

(d)  Doe  d.  Duke  of    Norfolk  v.  .  {jg)  Shee  v.  Hale,  13  Ves.  404. 

Hawke,    8   East    481.     Russell  r.  (h)  Weatherall  t;.  Geerhig,  18  Ves. 

Russell,  1  Bro.  Ch.  Ca.  269.  518. 

(tf)  8  T.  R.  57.    See  last  page.  (t)  Moor.  1 1. 

(/)  Roc  d.  Hunter  v,  Gallier,  8  (Je)  Moor  v.  Farren,  1  Leon.  3, 

T.  R.  133.  (4  AnoDf  Moor.  81. 
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to  a  baron  and  feme  for  years,  witb  a  proviso  that  if  the  lease 
should  come  into  the  possession  of  any  other  but  the  baron  and 
feme  and  their  issue,  then  on  the  tender  of  100/.  it  should  be  law- 
ful for  the  lessor  to  re-enter;  and  after  the  death  of  the  baron' 
the  feme  surviving  took  a  second  baron  :  this  was  held  to  be  a 
breach,  because  the  lease  seemed  to  be  made  for  the  benefit  of  the 
issue  of  the  prior  marriage. 

Whether  a  bequest  of  a  term  by  will  to  a  specific  legatee  is  a 
breach  of  a  condition  not  to  alien  seems  to  be  a  question,  (m)  In 
one  case  (it)  it  was  said  that  the  devise  of  a  term  would  not  be  a 
breach  of  such  a  covenant,  because  a  devise  is  not  a  lease :  this, 
however,  does  not  seem  to  be  a  Very  sufficient  reason,  and  the  doc- 
trine seems  to  be  contradicted  by  other  cases.  In  the  case  of 
Parry  v,  Herbert  (o)  a  lease  is  stated  to  have  been  made  for 
years,  upon  condition  that  if  the  lessee  during  his  life  assigned 
his  term  to  any  other,  without  the  assent  of  the  lessor,  it 
should  be  lawful  for  the  lessor  to  re-enter.  The  lessee  devised 
the  term  by  his  will  to  another :  and  the  question  was,  whether 
this  was  a  cause  of  forfeiture,  because  during  his  life  the  assign- 
ment did  not  take  effect ;  and  yet  R.  Brooke  and  the  master  of 
the  rolls  thought  it  was  a  forfeiture,  because  the  devisee,  when  he 
is  in,  shall  be  said  to  be  in  by  the  assignment  of  the  devisor  dur- 
ing his  life.  And  they  took  a  distinction  between  an  assignment  in 
law,  and  an  assignment  which  the  lessee  himself  makes ;  for  it 
was  clear  that  the  executor  would  have  taken  without  a  for- 
feiture. The  reporter  adds  a  qtuEre  to  this  case;  because  no- 
thing more  was  said  about  it  at  that  time.  But  the  same  case  is 
reported  as  adjudged  in  4  Leon.  5.  It  is  there  stated  thus  : — 
Lessee  for  years,  upon  condition  that  he  should  not  grant  over  by 
will  or  otherwise  ;  and  he  devised  the  same  to  his  executcrs,  who 
accepted  it  only  as  executors,  and  not  as  devisees  :  it  was  holden 
that  the  condition  was  broken,  because  he  had  done  as  much  as  in 
him  lay  to  grant  it  over.  Both  these,  books  are,  indeed,  rather' 
wide  of  the  point,  because  the  words  ^'  during  his  life"  in  the  report 
of  the  case  by  Dyer  seem  to  have  created  the  only  difficulty  ;  and, 
as  stated  in  Leonard,  the  condition  expressly  restrained  aliena* 

(m)  Crusoe  d.  Blencow  v.  Buj^y,  3         (»)  Fox  v.  Swann,  Styl.  489, 
Wils.  837.   Doe  d.  Goodbeherc  r.  Be*         (o)  Dy.  43.  b. 
von,  3M.  &S.  961. 
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tionby  wiU;  and  ihe  case  ia  afl^torned  upon  acoHateral  qpiaetiao^ 
whelber  it  was  ia  the  power  of  the  ezecoton  by  eleeting  to  take  aa 
executors  to  take  the  case  out  of  the  eonditioo.  Either  way,  hov- 
e¥er,  the  tendency  of  the  court  seeois  to  have  been  to  admit  tte  doe- 
trine  that  a  specific  devisee  is  just  as  much  an  assignee  within  the 
meaning  of  the  condition,  as  one  by  deed  in  ihe  lessee's  lifetime. 
The  next  case  which  occurs  is  that  of  Knight  v.  Mory(p)  where  in  re* 
plevin  it  is  reported  to  have  been  resolved  that  a  devise  was  breach 
of  such  condition.  The  lessee  however  devised  his  term  with  the 
assent  of  die  lessor ;  and,  consequently,  the  point  was  not  directly 
in  issue:  but  the  case,  independent  of  the  resolution  of  the  court, 
shews  that  there  was  a  prevailing  opinion  that  the  assent  of  the 
lessor  was  necessary  to  a  devise  of  the  term,  where  there  was  a 
general  condition  not  to  alien.  So  in  Barry  o.  Staunton,  (9)  on  a 
special  verdict,  three  judges  held  clearly  that  a  devise  was  as  strong 
as  any  other  alienation.  Popham,  J.  delivered  no  opinion. 
Another  ease  (r)  which  occurred  in  the  SOtfa  Eliz.  seems  to  agree 
with  the  others  in  principle,  although  it  seems  to  have  been  mis* 
cited  with  respect  to  the  point  said  to  have  been  decided.  A 
term  was  granted  on  condition  that  the  lessee  should  not  alien 
without  licence.  The  lessee  devised  it  by  his  will,  and  made  the 
legatee  his  executor ;  and  then  the  legatee  entered  generally:  and 
it  was  adjudged  a  forfeiture  and  breach  of  the  condition;  because, 
said  the  party  citing  it,  the  geniend  entry  shall  be  as  devisee. 
Now  it  18  observable  that  this  case  was  cited  with  a  view  to  shew 
that  if  an  executor  be  likewise  a  devisee,  his  general  entrf  shall 
be  considered  as  devisee,  and  not  as  executor :  a  point  which 
we  have  already  shewn  has  been  long  settled  otherwise.  Bat 
from  the  great  similarity  which  exists  between  this  case  and  the 
case  before  mentioned,  under  the  name  of  Parry  v.  Herbert^  it 
seems  to  be  evident  that  the  point  which  actually  was  decided 
went  no  &rther  than  the  judgment  in  that  case,  vis.  that  since  the 
testator  had  done  all  iii  his  power  to  alienate,  no  option  remained 
in  the  executor  to  take  it  as  executor  or  legatee,  because  the  lease 
was  forfeited  by  the  attempt  to  devise  it.  In  this  point  of  view  H 
stands  alone ;  and  the  question  whether  a  general  entry  by  tlie 


(1»)  Cro.  Blic.  60.  104.    Gouldsb.  184* 

iq)  Cro.  Eliz.  330*    See  also  Barry        (r)  Lord  Boronghs  v.  Lord  Windsor, 
r.  Taunton,  Cro.  BHz.  331.    Poph.     cited  Moor.  351. 
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«X6€«tor  shall  be  in  hk  tharaeter  of  executor  or  devises  did  not 
ariso* 

There  is  ao  case  whkh  decides  whether  treason^  Mony,  or 
otf4lawry».  ii>  a  civil  suit^  wffl  ooeasien  a  breach  of  a  conditioD  not 
to  alien  I  but,  sineft  they  are  in  some  measure  involanlary^  they 
may  possibly  be  exceptions  to  the  general  rule*  (jb) 

A  cOlKeaanl  not  to  assigh  will  not  vestrain  underlef Hng ;  (0 
neither  will  a  eO'venant  not  to  underlet  pre¥ent  the  lessee  taking 
in  lodgers,  (ti)  But  a  covenant  not  to  ^<  let  or  assign"  will  in- 
clude underleasts ;  (x)  and  a  eovenaaH  agaiost  uaderleasea  will 
restrain  assignment.  (^) 

Wbore(a>  there 'was  a  general  pvoviao  for  re-entry  for  alienatlDn 
without  lieenee,  and  the  lessee  agreed  with  another  person  tor 
enter  into  partnership  wHh  him^  and  that  he  should  have  the  use 
of  a  back  chomb6r  and  soaie  other  parts  of  the  house  exckiaively 
to  himself^  and  the  rest  jointly  with  th^  lessee,  and  aoco'edingly 
let  him  into  posse^ion^  it  was  held  that  this  would  eiilille  the 
lessor  to  re-enter. 

An  advertisemeM  is  no  breach  of  a  condiltoa  not  to  alien*  (&> 
So  if  the  lessee -merely  deposit  the  indenture  with  a  speoilie  cre- 
ditor, tfaero  is  no  breach,  because  it  gives  no  legal  titfe.  (c)  If 
U)ere  is  a  condition  not  to  alien  to  A.^  an  altenatton  lo  B.,  who 
aliens  to  A.  if  there  is  no  cdluKion,  will  not  induce  ferfeilure*  (4) 

If  the  covenant  be  that  the  lessee  shall  not  assign^  assignment 
by  his  executor  ie  no  breach ;  because  Ae  condition  is  confined  to 
the  joint  ltve»  of  lessor  and  lessee,  arid  is  extniguisked  by  the 
death  of  »ne  of  them :  {e)  but  where  thero  was  a  provieo  agsiiist 
alienatfOA»  except  by  will,  executors  Were  said  not  to  be  within* 
the  exception :  although'  the  point  was  not  dkocjtly  doeidedl  {f}i 

Where  an  estate  is  grunted  to  one  and  ,hia  esEOoutose,  adipiai- 


(«)  Sir  W.  JoQ.  20.  80.  The  King  v. 
EobiB<w>a,  Wight  Bop.  SSS. 

(0  Crusoe  v.  Bugby,  3  Wils.  SS7. 

(tf)  Doe  d.  Holland  v.  Worslej,  1 
Camp.  N.  P.  C.  80.  Doe  d.  FiU  o. 
Laming^  4  Caropb.  N.  P.  C.  77. 

(jr)  Roc  d.  Gregson  o.  Harrison,  a 
T.  R.  4S5. 

iy)  Grccnaway  r.  Adams,  18  Yes. 
905« 


(a)  Roe  d.  Dinghy  v,  Siks,  1  U^  d& 
S.997. 

(b)  Gourlay  v.  The  Dukeof  Somcr- 
set,  1  Ves-and  B.  68. 

(«)  Deed.  Goodbehere  v.  Bcvan»  S 
M.  and  S.  S5S.  Se«  Hawkins  v.  Rams- 
bottom,  1  Price  bck  Rep.  136.  - 

{d)  Dy.  45. 4. 

(e)  Anon.  Dy.  G5.  b.    Hoor.  11. 

if)  See  Crisp  v.  Llojd,  5  Taunt.  849. 
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alrators,  and  assigns,  with  a  condition  of  re«entry  on  alienation 
by  Che  lessee,  his  executors,  administrators,  or  assigns,  the  word 
^assigns"  in  (he  condition  will  not  restrain  either  the  irooiediate 
assigns  by  act  of  the  party  from  alienating,  or  assigns  with  licenee; 
and,  consequently,  it  will  not  restrain  any  subsequent  alienations 
from  one  assign  to  another.  For  in  Dumpor's  case,<g')  it  was 
settled  that  if  the  lessor  give  the  lessee  a  licence  io  alien,  the 
licence  will  determine  the  condition.  So  it  has  been  frequently 
determined  that  if  there  is  a  proviso  that  the  lessee  shall  not 
assign  except  to  a  particular  person,  and  alienation  is  made  to 
that  person,  there  is  no  further  restraint  on  alienation.  (A) 

It  has  never  yet  been  determined  Whether  a  judgment  creditor, 
who  takes  a  term  in  execution,  is  restrained  by  the  word  '^as- 
signs :"  but  the  presumption  is  that  he  is  free  from  restrictioo, 
because  he  takes  the  term  against  the  will  of  the  lessee  (t)  But  it 
seems  cleaiiy  to  follow  that  if  the  assignees  of  a  bankrupt  cao 
take  without  forfeiture,  they  may  assign  without  licence,  because 
the  first  assignment  by  the  commissioners  is  not  a  complete  and 
perfect  assignment  within  the  meaning  of  the  statutes ;  and  passes 
only  an  interest,  subject  to  a  trust,  to  sell  and  dispose  of  it  for  the 
benefit  of  creditors  ;  and,  consequently,  the  disposition  is  not  com- 
plete till  sold  by  the  assignee  for  their  benefit.  The  immediate 
vendee  likewise  from  the  assignee  is  exempt,  and  so  are  all  sabse* 
qnent  assignees  ad  infinitum,  (k) 

Where  (/)  A.  leased  to  B.  with  a  covenant,  that  B.,  his  execu- 
tors or  administrators,  should  not  assign  without  licence  ;  and 
afterwards  B.  became  bankrupt,  and  afterwards  by  mesne  assign- 
ments the  lease  came  again  into  his  possession,  it  was  held  that 
in  his  character  of  assignee  he  was  not  restrained  by  this  cove- 
nant. It  is  true  that  the  word  ^'  assigns"  was  not  in  the  restric- 
tive clause :  but  it  is  conceived  that  no  distinction  arises  from  that 
circumstance.    ^ 

Where  (m)  the  actual  occupation  of  the  premises  is  annexed  as 

(jg)   Dampor*s  case,  4   Rep.   180.  (4  Doe  d.  Mitchinson  «.  Carter,  8 

Brummell  v.  Macpherson,  14  Yes.  173,  T.  R.  67. 

Simpson  v.  Tittrell,  Cro.  Eliz.  948.  (k)  Doe  d.  Goodbehere  v.  Bevao,  S 

Dy.  6.  b.  7.  a.    Dy.  158.  pi.  7.    Has-  M.  and  S.  S63.  - 

sey  V.  Starre,  S  Keb.  604.     Thomhtll  (/)  Doe  d.  Cbeerev.  Smith,  6  Taunt 

V.  King,  Cro.  Eliz.  757.  795. 

{h)  Fox  V.  Whichcot,  Cro.  Jac.  398.  (m)  Doed.  Lockwood  v.  Clark,  8 
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a  conditional  limitation  of  the  lease,  the  bankruptcy  of  the 
tenant  makes  the  lease  void  without  entry ;  therefore,  where  a 
lease  was  made  for  years,  if  the  lessee  should  to  long  inhabit  the 
premises,  and  actually  occupy  them,  and  not  let  or  assign  them^ 
this  was  not  a  case  of  forfeiture :  and,  therefore,  the  assignees 
of  the  tenant  who  became  bankrupt  were  held  to  take  no  interest 
in  the  lease. 

It  seems  to  be  doubtflil  how  far  Executors  or  administrators 
would  be  restrained  by  a  covenant  by  the  lessee,  for  himself  and 
his  assigns :  {n)  and  it  has  been  argued  that  because  executors 
and  administrators  undertake  the  oflBce  voluntarily,  they  would 
be  bound  by  the  word  ^^  assigns,*'  although  not  expressly 
named,  (o) 

Where  (p)  there  was  aright  of  entry  for  underletting,  Lord 
Alvanley,  sitting  at  mri  priusy  thought  that  if  a  stranger  is  found 
on  the  premises  with  the  appearance  of  tenant,  it  was  primd  fade 
evidence  of  underletting,  and  sufficient  to  call  on  the  defendant 
to  explain  the  circumstance.  But  a  demurrer  will  lie  to  a  bill  in 
equity  to  discover  an  assignment  or  underlease  without  licence^ 
if  it  do  not  waive  the  forfeiture,  (j') 

Where  the  lessor  enters  into  part  of  the  land  during  the  lease, 
and  afterwards  the  lessee  assigns  over  the  remainder  without 
licence,  the  covenant  not  to  alien  is  broken,  although  the  lessor 
had  a  tortious  possession  of  part  of  the  land ;  because  the  cove- 
nant is  collateral  to  the  land ;  (r)  but,  if  the  lessor  accept  a  lease 
of  part  of  the  land,  the  condition  is  suspended,  because  it  cannot 
be  apportioned.  (5)  On  the  same  principle,  if  the  lessee  alien  a 
part  only,  the  lessor  will  recover  the  whole.  (0  So  if  a  lease  be 
made  to  two  jointly,  and  they  make  partition,  and  then  one  aliens^ 
this  is  the  forfeiture  of  both,  (u)  On  the  same  principle,  if  a  lease 
Ibe  made  to  three,  a  licence  to  one  will  determine  the  condition 

Bast  185.    Doe  d.  Duke  of  Norfolk  Esp.  N.  P.  C.  4. 

V.  Hawke,  8  East.  481.  {q)  Lord  Uxbridge  v.  Stavdand,  1 

(a)  Cro.  Eliz.  757.  Moor.  1 1.  Small-  Vez.  56. 
piece  V.  Evans,  1  And.  1S4.  See  Morels         (r)  Collins  o.  Sillye,  Styl.  965. 
case,  Cro.  Eliz.  3d.  (f)  Brightman  o.  Sanford,  Owen 

(•)  Doe  d.  Goodbehere  o.  Bevan,  3  41.    Rawlins^s  case,  S.  C.  4  Rep.  5S. 
If.  &  S.  353.    Roe  d.  Gregsoo  v.  Bar-         (I)  Year-book,  38  Edw.  III.  34. 
risen,  %  T.  R.  485.  (n)   Go8twicke*8   case,   Cro.  Eliz. 

(p)  Doe  d.  Hendley  v.  Rickabj>  5  163. 
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as  todl.<jr>  9&  a  lioMca  to  alien  a  purt  will  detomine  tba 
eonditilMi  at  t#  Ae  residae.  (jf) 

A  o6iidition  iiay  be  dMroyed  or  suspended  bf  Ibe  eel  ef  tto 
leseef ,  bat  sot  by  <he  ad  of  Un  lessee  er  a  stranger.  Therefw^ 
the  assignment  of  the  term  in  part  of  the  premifies  will  not 
destroy  the  oonditioii  s  (%)  bnt  where  (a)  the  kssor,  wi&  the  eoil» 
sent  of  the  lessee,  built  a  new  barn  on  the  iiinn,  and  the  lessee 
took  a  new  lease  ef  the  barii,  the  condition  was  suspended, 
beeadse  the  old  lease  was  in  effect  surrendered  as  to  that  part 

If  the  rent  and  reversion  are  extended,  and  Ae  lessee  pays  real 
to  the  conusee,  there  is  no  Jireecb  of  a  condition  for  non-payment 
of  rent  r  (6)  but  the  condition  is  suspended,  though  m  toolkfty  only 
be  extended  by  an  elegit,  (c) 

If  the  lessee  is  ousted,  and  the  dia9eisiD  eontimies  till  after  the 
rent-day,  the  lessor  after  demand  of  the  rent  may  either  enler 
for  condition  broken,  if  there  be  such  a  condftion  of  re-entry  in 
Ihe  lease,  or  distrain  ;  for  the  land  is  snbject  to  those  lawful  re« 
medKes  which  the  lessor  or  the  law  has  provided,  to  recover  the 
rent  or  the  possession  Into  whatever  hands  the  land  comes ;  and 
the  act  of  a  stranger  cannot  deprive  him  of  the  advantage  of  a 
condition  annexed  to  the  estate  of  the  lessee,  when  he  parted  with 
the  possession,  (d) 

Where  (ey  there  was  a  lease  of  several  manors,  with  several 
reservations  by  the  same  indenture,  with  a  condition  of  re-^ti^, 
if  the  said  rents,  or  any  of  them,  of  any  part  thereof,  Aoiild^b#  hi 
Arrear ;  this  condition  was  heU  to  be  entire,  notwithstanding  tie 
several  reservations* 

So  also,  if  the  condftion  be  that  if  the  i«nt  or  a  sum  in  gross 
stipulated  for  in  the  lease  to  be  paid  by  instalments,  should  be 
in  arrear,  ftc  and  afterwards  the  rent  is  suspended,  the  cfendition 
Win  be  suspended  also,  as  to  the  payment  of  tbo  instdmenfS  of 
the  sum  in  gross,  (f) 

(;^)  hooM  V.  Crowptdo,  stated  in         (c)  Moor.  8S,  71,  91.  4  Uon.  SSI. 
4  Rep.  190  a.  (4)  Hunphfey  o.  DaaiioiH  Cdo.  Jac 

O)  Dy.  SSH.  SOO. 

(s>  HaMssnorUi  s.  Bavies»  Oe4b.        (e)  Ap  Howell  v.  Moaaonz,  Moor. 

SSSw  07.    Wintered  case,  By.  SOS.  K  KH's 

(a)  Cukse  fK  Sharp,  Noy.  ISS.^  case,  4  Leoa.  1S7. 


(»)  The  Buhop  of  6rwtol*s  case,  3         (/)  Rawlins's  case,  4  Sep,  dS. 
Leon.  lis. 
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If  during  a  lease  in  posResston  tbe  lessor  lease  to  a  seeond 
person,  to  comaeaoe  after  tbe  expiration  of  tbe  former  lease 
with  conditioB  of  re-entry  for  non-payment  of  rent,  and  the 
first  lessee  surrenders,  tbe  lessor  connot  take  advantage  of  tbe 
condition  of  re-entry  in  the  second  lease,  without  giving,  notice 
of  the  surrender  of  the  first  to  the  second  lessor,  (g) 

If  the  indenture  of  lease  be  in  the  possession  of  a  third  per* 
son,  and  the  lessee  dies,  tbe  executor  is  not  liable  to  forfeiture^ 
for  tbe  breach  of  a  condition  contained  in  tbe  lease,-  unless  he  baa 
notice  of  it.  But  it  is  conceived  that  he  ought  to  use  due  dili- 
gence to  ascertain  the  conditions' and  other  terms  of  tbe  lease.  (A) 
Although  a  condition  of  re-entry  cannot  be  apportioned  by  the 
act  of  the  party^  it  may  be  se  by  act  of  law.  (t)  Therefore, 
where  ik)  the  lessor  beiag  tenant  in  fee  of  Whiteacre,  and  tenant 
for  years  of  Blackacre,  leased  both  in  one  lease,  with  a  condition 
pf  re-entry,  and  died,  the  condition  was  apportioned, 
.  If  one  coparcener  enter  for  a  condition  broken,  the  entry  will 
vest  the  possession  in  both.(/)  So  an  entry  by  one  tenant  in 
common  will  serve  for  all.  {m) 

,  A  corporation  aggregate  cannot  themselves  enter  for  a  condi- 
tion  broken ;  neither  can  they  command  their  bailiff  to  enter  with« 
out  deed.  (») 

If  tbe  condition  in  a  lease  for  years  be  that  for  non-payment  of 
rent  or  tbe  like  the  lease  shall  be  void,  after  tbe  lessor  has  made  a 
legal  demand,  and  tbe  lessee  has  refused  to  pay,,  the  lease  is  abso- 
lutely determined,  and  cannot  be  set  up  again  by  the  acceptance 
of  rent  or  eoy  other  act.  (o)  But  if  the  lease  be  voidable  only  on 
non-payment  of  rent,  acceptance  of  rent  accrued  due  after 
breach  of  the  condition  is  a  waiver  of  the  forfeiture.  (j9)  So  if 
the  lessor  distrain,  though  it  be  for  the  same  rent,  the  lease  is 
aflSrmed)  because  at  the  common  law  no  distress  can  be  made 
after  the  lease  is  determined:  but  the  mpre  acceptance  of  the  rent 

ig)  Gumey's  case,  cited  Poph.  166.  (m)  Hob.  ISO. 

(h)  Northcote  «•  Duke,  Ambl.  61S.  (n)  Bmeby  «.  WaHronnd,  Dy.  108  b. 

%  Idea.  819.  I  RoUi  AbTi  5U. 

(0  Moor.  87.  (#>,  Bpowmiqg  mA  Bcsloa^  aiK, 

Q$y  Moody  o.  G»nipm,8  Bubtr.  158.  Plow.  188. 

(0  Doe  d.  Gill  v.  .Pearsf  9,  0  Eas^  (p)  Gopdright  4  Walter  «»  Davids, 

181.    Bro.  BnU.  Cong.  37.    1  Roll.  Cowp.  803.    Harvy  v.  Oswatd,  Gro 

Abr.  740.  F.  pi  3.  7.  B^s.  578.    Pwwt's  CSNy  8  ftep.  84 
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for  which  the  demand  was  made  is  no  bar,  because  it  was  a  doty 
owing  to  him.  {q)  So  briDg;ing  an  action  ibr  the  rent  will  not 
predade  an  entry :  bat  distress  being  an  acknowledgment  primd 
facie  of  the  tenancy,  will  do  so.  (r)  But  if  there  be  a  condition 
of  re-entiy  in  case  the  rent  shall  not  be  paid  in  twenty-one  days 
after  the  rent-day,  and  no  distress  on  the  premises,  a  landlord 
who  distrains  before  the  expiration  of  the  twenty-one  days,  bat 
continues  in  possession  after  the  twenty-one  days,  does  not  there* 
by  waive  his  right  of  re-entry,  (s) 

With  respect  to  other  conditions  of  re-entry,  acceptance  of 
rent  will  not  affirm  the  lease  without  notice,  because  such  condi- 
tions being  collateral  may  be  broken  without  the  possibility  of 
the  lessor's  knowing  it.  (0  Notice,  however,  of  the  breach  of  a 
covenant  not  to  alien  will  be  intended,  if  the  lessor  receive  rent 
from  the  assignee,  (u) 

Where  (x)  there  was  a  right  of  re-entry  for  not  repairing  the 
premises.  Lord  Kenyon  said  that  if  the  demise  in  ejectment  had 
been  laid  at  a  day  antecedent  to  the  payment  of  rent,  he  should 
bjuve  held  the  receipt  of  rent  a  waiver:  but  as  the  receipt  of  rent 
was  prior  to  the  demise  in  the  ejectment,  and  especially  as  the 
premises  were  not  in  repair  at  the  time  of  the  action  brought,  the 
forfeiture  was  not  waived  thereby. 

If  a  lessee  exercises  a  trade  which  by  the  terms  of  the  lease 
gives  a  title  of  re-entry  to  the  lessor,  the  delay  to  take  advantage 
of  it  does  not  waive  the  forfeiture :  but  there  must  be  some  act, 
such  as  receiving  rent  to  confirm  the  tenancy.  So  if  the  lessor 
permit  the  lessee  to  expend  money  in  improvements,  with  a  view 
to  the  premises  being  so  occupied,  it  is  evidence  to  be  left  to  a 
jury  of  his  consent  to  the  alteration,  (y)  So  a  lessor,  having 
a  right  of  re-entry  on  a  breach  of  covenant  not  to  underlet,  does 
not  by  waiving  his  right  on  one  underletting,  waive  his  right  to 
enter  on  a  subsequent  underletting.  And  the  same  law  is  of  a 
breach  of  a  covenant  to  repair  i  for  a  waiver  does  not  amount 


(q)  Green's  case,  Cro.  Elis.  8.  (ii)  Fox  «•  Whichcote,  Cro.  Jac 

(r)  Co.Litt.  111.     1  Leon.  86S.   3  398. 

Salk.  3.  (s)  Fryett  d.  Harris  v.  Jeffbrys,    l 

(t)  Doe  d.  Taylor  o.  Johnson,  1  Esp.  N.  P.  C.  S99. 

Stark.  N.  P.  C.  411.  (y)  Doe  d.  Shophard  v.  Alloi,  3 

(I)  Marsh  v.  Curtis,  Cro.  Eiiz.  588.  Taunt  78. 
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to  a  licence,  neither  is  it  to  be  interpreted  according  to  the  same 
rules,  (s) 

If  a  lease  for  years  be  made  by  a  stranger  as  lessor  to  the  owner 
of  the  land,  with  a  condition  of  re-entry,  such  a  condition  would 
be  void  ab  initio :  for  such  a  re-entry  would  terminate  the  lease, 
which  is  good  only  by  estoppel;  and  when  the  lease  was  gone,  the 
lessee  would  be  in  of  his  old  estate,  which  is  a  better  title  than 
that  of  the  lessor.  But  where  (a)  land  was  sequestered  in  Chan- 
cery, and  A.  the  servant  of  the  owner  was  put  in  possession,  and 
afterwards  being  dispossessed,  accepted  a  lease  from  the  disseisor, 
with  such  a  condition  the  entry  of  the  disseisor  was  held  lawful ; 
for  when  the  sequestrator  accepted  the  lease,  he  waived  his  first 
possession;  and  consequently  the  disseisor  after  entry  had  the 
elder  title,  because  he  had  a  good  possession  against  all  except 
the  disseisee. 

Where  (6)  a  person  having  a  right  of  entry  does  any  act  by 
which  the  person  in  possession  might  have  an  action  against  him, 
if  he  were  a  stranger;  rather  than  that  such  act  shall  be  con- 
sidered tortious,  the  law  will  refer  it  to  his  right,  and  intend  that 
he  did  it  in  exercise  of  such  right.  Where  (c)  therefore  the 
owner  of  the  fee  granted  a  license  to  work  mines,  and  the  grantees 
covenanted  to  work  them,  effectually ;  and  in  failure  of  per- 
formance of  any  of  the  covenants  in  the  indenture  a  clause  of 
re-entry  was  reserved  to  the  grantor;  and  afterwards  the  grantees 
having  discontinued  working  without  any  obvious  cause  preventing 
them  the  grantor  after  a  lapse  of  some  time  verbally  authorissed 
other  persons  to  dig,  and  met  those  persons  on  the  land,  and 
pointed  out  the  boundaries,  and  entered  into  a  mining  adventure, 
with  many  other  acts  of  a  similar  nature:  it  was  held  that  they 
amounted  to  a  re-«ntry,  because,  unless  referred  to  the  exercise  of 
his  right,  they  would  have  been  acts  of  trespass. 

It  seems  to  be  clear  that  a  lessor  entering  for  condition  broken 
is  entitled  to  emblements,  (d) 

Where  (e)  there  is  a  lease  for  years  with  condition  to  be  void 

(z)  Doe  d.  Boscawen  v.  Bliss,    4  (c)  Doe  d.  Hanley  o.  Wood,  8  B. 

Taunt  735.  and  A.  785« 

(a)  Hawkini  v.  Stephen,  Palm.  166.  {d)  Nicholas  v.  Simonds,   8  Roll. 

London  v.  James,  1  And.  188.  James's  Rep.  468. 

case,  S.  C.  Moor.  181.  (e)  Moor.  87.  pi.  818.  Butsee  PiesU 

lb)  Plow.  98,  Sheph.  T.  884. 
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6D  non-payment  of  rent,  or  the  breach  of  any  covenant,  tbe  K 
beoomefl  thereby  so  void,  that  the  tenant  after  breach  of  the  eoii* 
dition  is  mere  tenant  at  snfferanee,  and  therefore  ejectaent  may 
be  brought  without  notice. 

If  a  lease  for  life  is  made  reserving  rent  upon  conditfoa  that  if 
tike  rent  be  behind,  the  lesser  and  his  heirs  may  enter  aad  hoM 
fin  satisfied,  the  lessor  on  entry  has  only  a  chattel,  and  the  free- 
hold in  the  mean  time  remains  in  the  lessee,  and  when  the  lessor 
k  satisfied  the  lessee  may  re-eater.  Tlie  profits  also  being  ac- 
counted  satisfaction,  the  lessor  can  bring  no  action  of  debt  for 
rent  during  bis  occupation ;  because  he  holds  the  bad  as  a  dia^ 
tress,  though  he  take  the  profits  to  his  own  nee.  (/) 


II.  Where  a  term  has  been  demised  for  a  term  of  years  certaia, 
no  notice  is  necessary  at  or  liefore  the  end  of  the  term,  to  put  an 
end  to  tlie  tenancy  ;  because  both  parties  are  aware  of  the  period 
fixed  for  its  determination;  (g)  and  the  landlord  therefore  may 
bring  an  ejectment  against  the  tenant  holding  over  without 
notice ;  neither  will  the  circumstance  of  giving  a  notice  subse* 
qoent  to  the  determination  of  the  term  of  itself  be  a  recognition 
of  a  tenancy  from  year  to  year,  for  it  may  be  considered  as  a 
■lere  demand  of  the  possession ;  and  as  the  landlord  need  not 
have  given  any  notice  at  all,  the  circumstance  of  having  given  one 
shall  not  prejudice  him.  (A) 

Where  (t)  a  tenant  agreed  by  parol  to  rent  a  house  from  year 
to  year,  for  tbe  residue  of  a  term  which  was  then  for  three  years 
and  three  quarters  unexpired,  and  he  held  for  three  years  and  a 
quarter;  jt  was  held  that,  though  he  might  perhaps  have  been 
entidi^d  to  quit  without  notice  at  the  end  of  the  three  years,  yet 
his  remaining  longer  implied  a  contract  for  the  residue  of  the  term. 

It  is  not  however  unusual  to  make  a  special  provision  by  way  of 
conditional  limitation  of  the  estate,  that  a  term  shall  be  deter* 
niin0d  by  notice;  and  the  notice  to  be  given  in  such  cas^8  must  be 
determined  by  the  apparent  intention  of  the  parties.    Where  (jk) 

(/)  Litt  8.  sn.  Co.  Litt  90S^  (0  Sauvage  v.  Dupuis,  S  Itaat. 

U)  Roe  4.  Jordan  v.  Wai4|  1 H.  Bl.  410. 

07.  (*)  Roe  4,  Bamford  v.  Hayley,  la 

(*)  Doe  d.  Oodsall  v.  Inglis,  STaoat  Bast  464. 
54. 
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^berefove  a  leaie  was  made  for  21  yean,  with  a  proviso  to  deter^ 
niiue  the  lease  at  the  end  of  seven  or  foorteen  years,  at  the  desire 
of  either  party,  his  executors  or  adiBiBistrators,  the  question  was 
whether  this  wafraated  a  notice  by  the  devisee  of  the  lessor  who 
became  entitled  to  the  reversion.  The  court  held  that  a  literal 
construction  of  the  proviso  could  in  no  case  be  intended :  but  that 
the  reasonable  construction  was  that  it  should  extend  to  all  repre* 
aenlatives.  The  object  of  the  piTovido  was  that  the  inheritance 
should  not  be  bound  on  the  one  hand  against  the  will  of  the 
persons  to  whom  th^  inheritance  belonged,  and  that  on  the  other 
the  les&iee  and  those  claimiag  under  him  should  not  be  bound 
against  their  will,  but  that  in  all  iastances  the  parties  interested 
should  have  power  to  give  the  necessary  notice  for  this  purpose. 

Where  (/)  a  lease  for  years  was  made,  with  a  proviso  that  in 
case  the  testator  or  lessee,  or  their  respective  heirs  and  executors^ 
should  wish  to  determine  the  lease  at  the  end  of  fourteen  years, 
and  should  give  six  months*  notice  under  his  or  their  respective 
bands,  the  term  riipuld  ceaee,  and  the  lessor  having  devised  his 
reversion  to  bis  executors  as  joint-tenants  after  his  death,  one  of 
the  ei^e^utors  only  signed  a  Botioe  to  quit  to  tbe  tenant.  This 
was  held  not  good,  altbough  expressed  to  be  ••  the  name  of  all 
the  executors;  beca4i$e  the  piroviso  required  the  notice  to  be 
signed  by  all  of  them :  neither  could  it  be  supported  by  the  general 
rule  that  one  joint  tenant  may  hind  his  companion  by  on  act 
done  for  his  benefit ;  because  it  was  not  evident  that  the  deter- 
minatipn  of  the  lease  was  for  the  benefit  of  the  parties.  And 
no  subsequent  recognition  by  those  who  did  not  sign  could  by 
relation  back  mak^  it  good,  because  it  was  a  notice  to  defeat  an 
estate.  Such  noitice  therefore  ought  to  he  good  upon  all  parties  at 
the  time  it  was  given :  tbe  tenant  must  act  upon  it  at  the  time, 
and  therefore  it  should  be  such  as  he  could  act  open  with 
security. 

Where  (m)  a  lease  for  years  was  ssade  svith  a  covenant  on'  the 
part  of  the  lessee  that  if  th»  lessor  should  during  the  tarai  be 
desirous  to  take  all  or  any  part  of  the  land  for  building  thereon, 
it  should  be  lawful  for  hm  to  enter  uposi  aU  or  any  part  to  make 


<I)  Right  d.  Fisher  v.  Cuthey,  5     S.  541.  See  Rus^U  v.  Cogglns,  8  Tcs. 
East.  403.  34. 

(m)  Doe  d.  Wilson  v,  Abelj  2  M.  and 
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such  baildings  as  he  should  think  proper,  and  to  do  allnecesaary 
acts  provided  the  lessor  gave  six  months'  notice  of  his  intention. 
The  reasonable  construction  of  this  proviso  was  that  the  lease 
should  after  notice  terminate  for  so  much  as  the  notice  should 
refer  to,  and  consequently  that  the  lessor  was  not  precluded  from 
giving  notice  of  his  intention  to  take  the  whole  at  one  time  for 
building. 

Where  (o)  one  seized  of  lands  in  borough  English,  and  also  of 
other  lands  of  freehold  tenure  at  the  common  law,  leased  both 
with  a  covenant  from  the  lessee,  thai  if  the  lessor,  his  heirs  and 
assigns,  would  have  back  the  land,  then  upon  a  year's  warning  the 
lease  should  be  void  ;  on  the  death  of  the  lessor,  it  was  held  that 
each  kind  of  heir  should  have  advantage  of  the  limitation  for  his 
respective  part;  and  afterward  the  heir  in  borough  English  having 
purchased  the  portion  of  his  elder  brother,  it  was  held  that  he 
should  have  advantage  of  the  condition  in  the  part  so  purchased  . 
as  apsignee  of  his  elder  brother. 

Where  (p)  a  farm  was  leased  for  81  years  at  a  jrent  of  180/.  per 
afmuniy  consisting,  as  described  in  the  lease,  of  the  Town  Barton 
and  its  several  parcels  at  a  certain  rent,  certain  other  closes  at 
specified  rents,  and  Shippen  Barton  with  its  several  parcels  at 
other  specified  rents,  with  a  power  to  either  party  to  determine 
the  lease  at  the  end  of  fourteen  years,  giving  two  years'  notice. 
A  notice  to  quit  ^^  Town  Barton,  &c.  agreeably  to  the  terms  > 
of  the  covenant,"  given  in  due  time  was  held  sufficient  for  the 
whole  premises.  A  notice  to  quit  a  part  only  would  have  beea 
bad. 

If  a  tenant  hold  under  an  agreement  for  a  lease  at  a  yearly 
r^nt,  in  which  it  is  ftipulated  that  the  agreement  shall  continue 
for  the  life  of  the  lessor,  and  that  a  clause  shall  be  inserted  in  the 
lease,  giving  the  lessor's  son  power  to  take  the  house  for  himself 
when  he  comes  of  age ;  the  son  must  make  his  election  a  reason- 
able time  after  he  comes  of  age.  The  delay  of  a  year  is  un- 
reasonable; if  within  a  week  or  a  fortnight,  it  would  be  reason- 
able, (q) 

A  proviso  of  this  nature,  or  any  other  condition,  may  be  dis- 

(o)Anon.  Godb.  2.  Moor.  113.  (9)  Doe  d.  Bromfield  0.  Smithed 

( p)  Doe  d.  Rodd  p.  Archer,  1 4  Bast      T.  R.  436. 
S45. 
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pensed  with  subseqoept  to  the .  making  of  the  lease  by,  express 
agreement:  but  .if  the  lease  is  by  deed^  the  dispensation  most  be 
also  under  seal;  because  it  is  in  the  nature  of  .a  release.  Neither 
can  such  a  dispensation,  if  not  by  deed,  operate  as  a.  new  lease, 
and  consequently  effect  amirrender  in  law  of  the  old  one;  because 
it  would  be  plainly  contrary  to  the  intention  of  the  parties,  (r) 
.  By  the  stat  4  Oeo.  IL  c.  S8.  s.  1.  (5)  it  is  provided  that  if  any 
tenant  for  life  or  years,  or  any  persons  claiming  under  him,  or  by 
tcollusion  with  him,  shall  wilfully  hold  over  any  lands  after  the 
determination  of  his  lease,  and  after  demand  made  and  notice  in 
writing  given  for  delivering  possession  thereof  by  his  landlord,  or 
the  person  to  whom  the  remainder  or  reversion  of  such  lands 
shall  belong,  (0  or  his  agent;  then  he  shall  pay  for  the  time  that 
he  shall  so  keep  possession  to  the  landlord,  his  executors,  admi- 
nistrators, or  assigns,  (tr)  at  the  rate  of  double  the  yearly  value  of 
jthe  said  lands  to  be  recovered  in  any  of  his  Majesty's  courts  of 
record  by  action  of  debt  (or  trespass  in  Ireland)  (x)  whereunto 
the  defendant  shall  be  compelled  to  give  special  bail;  against  the 
recovering  of  which  said  penalty  there  shall  be  no  relief  in 
equity. 

This  statute  is  a  remedial  act;  and  therefore  a  receiver  of  the 
court  of  Chancery  is  an  agent  lawfully  authorized  within  the 
meaning  of  the  act,  and  his  notice  in  writing  has  been  held  to 
ht  a  sufficient  demand  of  the  premises,  (y) 

So  one  tenant  in  common  may  bring  an  action  for  the  double 
value  for  his  moiety  alone.  They  may  sever  in  ejectment,  and,  as 
the  present  action  is  in  lieu  of  ejectment,  and  more  beneficial, 
one  tenant  in  common  may  take  the  benefit  of  it  without  the 
other,  (s) 

If  the  lessee  is  a  feme  sole,  and  subsequent  to  demand  of  the 
possession  she  marry,  there  is  no  necessity  to  give  a  new  notice  to 
quit  to  the  husband  Great  inconvenience  might  arise  if  a  fresh 
jiotice  were  necessary  in  such  cases,  since  the  landlord  may  not 

(r)  Goodright  d.  Nicbolls  v.  Mark>  pectant  on  the  determination  of  the 

4  M.  and  8.  90.  lease  shall  belong^  are  here  added  in 

(t)  Irish  Stat.  1 1  Ann.  c  8.  the  Irish  sUt.  1 1  Ann. 

(f)  These  words  not  in  the  Irish  stat         (s)  See  Irish  stat  1 1  Ann.  c.  8.  s.  I. 
11  Ann.  c.  9.  (jf)  Wilkinson  v.  Colley,   5  Burr. 

(u)  The  words  ^*  or  to  such  person  8094. 
to  whom  the  iounediate  reversion  ex-        (x)  Cutting  v.  Derby,  8  6L  1077. 

9c 
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know  whether  the  tenant  19  married  or  not ;  and  if  a  man  marry 
a  woman  who  is  tenant  to  another,  be  is  bound  to  inquire  the 
conditions  under  which  she  holds  the  estate,  (a) 

Where  (6)  the  landlord  declared  in  debti  I  st,  for  the  double 
value ;  and,  2dly,  Tor  use  and  occupation;  and  the  tenant  pleaded 
nil  debet  to  the  Orst,  and  a  tender  of  the  single  rent  to  the  second 
count,  and  paid  the  money  into  court  which  the  plaintiff  took  out 
before  trial :  it  was  held  that  it  was  still  competent  for  the  plain- 
tiff to  proceed  for  the  double  value ;  for  the  acceptance  of  the 
single  rent  did  not  waive  the  action,  and  if  he  proceeded,  it  woold 
be  evident  that  he  only  took  it  as  satis&ction  pro  ianio.  Although 
the  single  rent  was  paid  on  the  second  count;  yet,  if  the  plaintiff 
had  recovered  on  the  first,  the  defendant  would  have  been  enti- 
tled io  have  had  it  deducted  out  of  the  larger  sum  recovered. 

A  tenant  holding  over  under  a  fair  claim  of  right  is  not  witbin 
the  act;  although  it  be  decided  eventually  that  he  has  no 
right,  (c)    • 

An  administrator  of  an  executor  cannot  sustain  an  action  under 
the  statute,  without  taking  out  administration  de  bonis  non  to  the 
first  testator,  {d) 

The  notice  under  the  statute  may  be  before  the  expiration  of 
the  lease;  and  it  has  been  held  {e)  that  a  notice  in  the  following 
form,  '*  I  give  you  notice  to  quit,  or  I  shall  insist  on  the  double 
rent,"  instead  of  double  value,  is  a  good  notice,  and  plainly 
relates  to  the  statute.  So  where  if)  a  landlord  gave  notice  to  the 
tenant  to  quit  at  the  end  of  the  lease,  and  he  held  over,  a  subse- 
quent notice  to  quit  or  pay  double  rent  did  not  waive  the  Brst  or 
the  double  rent.  The  demand  may  be  made  six  weeks  after  the 
end  of  the  lease,  if  the  landlord  have  done  nothing  to  acknow- 
ledge the  tenancy :  but  if  he  demand  in  the  middle  of  a  quarter, 
he  can  only  recover  single  rent  for  the  antecedent  portion  of  the 
quarter,  (g) 

Debt  for  double  value  will  not  lie  against  a  weekly  tenant  for 
holding  over :  for,  although  such  a  tenant  may  be  called  a  tenant 
for  years  for  some  purposes,  yet  the  stat  4  Geo.  II.  being  a  peoal 

(a)Lakev.  Smiths  1  N.R.  174.  (e)Doe   d.    Mathew*  v.   Jackson, 

(*)  Ryall  V.  Rich,  10  Bast.  48.  DougL  175. 

(c)  Wright  V.  Smith,  6  Esp.  N.  P.  C.         (/)  Bfesseager  v.  Armstrong,  1 T.  R. 
863.  53. 

(d)  Cutting  V.  Derby,  %  Bl.  1075.  (g)  Cobb  v.  Stokes,  8  East  358. 
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statute,  It  must  be  construed  ^rietly^  and  iherefiMre  cannot  include 
a  tenant  for  any  less  time  than  a  year.  (A) 


In  tbe  case  of  tenant  from  year  to  year,  if  either  party  wisli  to 
determine  the  tenancyafter  the  commencement  of  the  current  year, 
there  must  be  half  a  legal  year's  notice  to  quit  by  parol  or  in  writing, 
and  nofsix  months'  notice  only  before  the  expiration  of  that  year.(t) 

To  entitle  joint  tenants  to  recover  in  ejectment  against  a  tenant 
from  year  to  year,  tbe  notice  to  quit,  if  in  writing,  tnust  be  signed 
by  all  the  joint  tenants  at  the  time  it  is  served :  (Jc)  but  if  the 
notice  be  given  by  an  agent,  it  is  sufficient,  if  bis  authority  be 
subsequently  recognized.  (/)  So,  in  the  case  of  an  ejectment  by  a 
corporation  against  a  tenant  from  year  to  year,  a  notice  given  by 
a  person  acting  as  steward  is  sufficient,  without  evidence  that  be 
had  aathortty  under  seal;  because  the  corporation  by  bringing  the 
ejectment  adopt  the  act.  (m)  -  If,  however,  several  joint  tenants 
demise  from  year  to  year,  such  as  give  notice  to  quit  may  recover 
their  respective  shares  in  ejectment  on  their  several  demises,  (n) 

A  receiver  appointed  by  the  court  of  Chancery,  with  a  general 
authority  to  let  lands  from  year  to  year,  seems  also  to  have  autho- 
rity to  determine  such  tenancy  by  a  regular  notice  to  quit,  (o) 

A  misdescription  of  the  premises  in  a  written  notice  to  quit  is 
not  ftital,  if  they  are  otherwise  so  sufficiently  designated,  that  the 
party  to  whom  the  notice  is  given  is  not  misled  by  it.  It  is  suffi- 
cient therefore,  if  the  premises  be  described  as  the  premises  which 
^*you  (the  tenant)  hold  of  me  (the  landbrd).^^  {p)  A  notice  to 
*'  quit  house,  land  and  premises  with  the  appurtenants"  will  in- 
clude ^*  tithes''  where  all  are  leased  together,  {q) 

A  notice  to  quit  on  one  of  two  days  is  sufficient,  if  given 
half  a  year  before  the  tenancy  commenced,  (r)    And  a  notice 

Qd  Lloyd    «.   RoBbee,   8  Campb.  (a)  Doe  d.  Wbajmsn  v.  Chaplin,  S 

N.P.C.453.  Taunt  180. 

{€)  Parker  d.  Walker  o.  ConsUhle,  3  (0)  See  IS  East  57. 

Wils.S5.Year-book,  lSHen.yiII.  15.  b.  (p)  Doe  d.  Cox  «.  — — ,    4  Esp. 

ik)  h  Esp.  149.  N.P.C.  185. 

(I)  GoodtiUe  d.  King  «.  Woodward*  (q)  Doe  d.  Moigaa  v.  Cbarcb,  3 

3  B.  and  A.  689.  Campb.  N.  P.  C.  71. 

(»)Roe  d.  Deaa  and  Cliapter  of  (r)Doed.  Malhewsonv.Wightnian, 

Rochester  O.Pierce,  8  Campb.  N.P.C.  4  Sap.  N.  P.  C.  5.    Doe  d«  Hinde  e. 

M.  Yince,  8  Campb.  N.  P.  C.  856. 

3c2 
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to  qoit  at  Lady  day  or  Micbaelmas  prima  Jade  is  new  Lady 
day  or   Michaelmas:    bat    is  open    to  explanation    to    mean 
Old  Lady-day  or  Old  Michaelmas.  (#)    If  the  tenant  dispbteo 
the  time  when  his  tenancy  commenced^  it  is  incnmbent  on  him  to 
shew  the  true  time,  and  not  the  lessor :  bat  mere  notice  to  gait 
at  a  certain  time  given  by  the  landlord  is  not  a  snflBcient  evidence 
of  the,  expiration  of  the  holdii^  at  that  time.    So  if  the  tenant, 
on  being  applied  to  respecting  the  commencement  of  his  boldm;, 
informs  the  party  applying  that  it  began  on  a  certain  day,  and 
notice  to  quit  on  that  day  is  given  at  a  subsequent  time,  he  shall 
be  bound  by  the  information  he  gave,  and  not  be  permitted  to 
shew  its  commencement  at  a  diBerent  time.  (0    Where  there  is 
any  doubt,  the  better  way  is  to  give  a  notice  to  quit  at  the  end  of 
the  current  year  of  the  tenancy,  which  shall  expire  next  after  the 
end  of  one  half-year  from  the  service  of  the  notice,  (ii )    But  in 
this  case  the  landlord  must  give  some  evidence  of  the  commence- 
ment of  the  tenancy,  so  as  to  satisfy  the  court  that  the  current 
year  has  expired  before  the  day  of  the  demise  in  the  declaration ; 
as  for  instance  where  the  landlord  proved  that  the  rent  was  due 
at  Micljaelmas  and  Lady-day;  and  yet  it  was  the  custom  of  the 
country  to  hold  from  Lady-day  to  Lady-day.  (ir)    A  notice  deli- 
vered to  a  tenant  at  Michaelmas  1795,  to  quit  at  Lady-day,  which 
will  be  in  tfte  year  1795,  was  held  to  be  a  good  notice  to  quit  at 
Lady-day  1796.    The  words  <<  will  be"  shewed  that  1795  could 
not  be  meant ;  and  therefore  it  was  rejected  as  impossible,  (y) 

If  tenant  from  year  to  year  assigns  over,  the  tenancy  of  the 
assignee  commences  with  the  same  day  as  the  old  tenancy,  and 
therefore  notice  to  quit  on  that  day  is  sufficient,  (x)  If  a  tenant 
enters  in  the  middle  of  a  quarter,  and  afterwards  pays  for  the 
time  to  the  beginning  of  a  succeeding  quarter,  from  which  time 
be  pays  half-yearly^  his  tenancy  commences  from  the  regular 
quarter  day  to  which  he  paid  up,  and  notice  to  quit  must  have 
relation  to  that  day.  (a) 

If  notice  to  quit  at  Midsummer  be  given  to  a  tenant  holding 

(«)  8  Campb.  854.  ( jr)  Doe  d.   Dake  of  Bedford  9. 

(t)  Doe  d.  Byre  v.  Sambly,  e  fop.  Kightley,  7  T.  R.  SS. 

K.  P.  C.  677.  («)  ^o^  ^  Caitletoa  v.  Samuel,  b 

(tt)  Dot  d.  Phillips  v.  Butler,  8  Bsp.  Bsp.  N.  P.  C.  178. 

N.  P.  C.  58S.  («)  Doe  d.  Holcomb  a.  Johason,  a 

(;r)  Adams'  BJect.  877.  Esp.  N.  P.  C  10. 
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from  Micbaelmas,  he  may  insist  on  the  iosuiEcieney  of  the  notice 
at  the  trial,  though  he  make  no  ol^ection  when  served.  (6)  Bat 
if  the  tenant  be  personally  served  wilh  notice  to  quit  at  Michael* 
mas,  or  at  the  time.he  usually  paid  rent,  and  he  make  no  objection 
at  the  time,  it  is  prima  fide  evidence  that  his  tenancy  commenced 
at  that  time.(c)  Lord  Ellenborough,  C.J.  said  it  was  a  ques* 
tion  for  the  jury  to  determine  whether  the  tenant  must  not  be 
understood,  from  the  circumstance  of  not  making  any  objec* 
tioh,  as  having  admitted  that  the  tenancy  was  determined  by  the 
notice.  (<0 

Where  the  incoming  tenant  enters  upon  different  parts  of  the 
demised  premises  at  diferent  times,  half  a  year's  notice  before 
the  substantial  time  of  entry  is  sufficient,  (c)  In  many  counties  it 
is  usual  for  the  incoming  tenant  to  enter  upon  the  arable  land,  for 
the  purpose  of  ploughing  and  preparing  it  before  the  time  limited 
for  the  commencement  of  the  tenancy;  and  therefore  where  (/) 
it  was  agreed  that  the  tenant  should  enter  on  the  tillage  lands  at 
Candlemas,  and  on  the  house  and  all  the  other  premises  at  Lady 
day  following,  and  that  when  be  should  leave  the  form  he  should 
quit  '<at  the  times  aforesaid,''  and  the  rent  was  reserved  payable  at 
Lady  day  and  Michaelmas,  the  substantial  time  of  entry  was  held 
to  be  Lady  day,  from  which  time  the  rent  w^B  made  payable*  So 
where  (g)  the  tenant  entered  his  farm  on  an  agreement  to  hold 
the  arable  land  from  Candlemas,  the  pasture  from  Old  Lady  day, 
and  the  meadow  from  Old  May  day,  the  rent  having  been  reserved 
payable  at  Qld  Lady  day,  the  substantial  entry  was  held  to  be  at 
that  time*  Where  house  and  land  are  let  together  to  be  entered 
at  different  times,  h  is  always  matter  to  be  left  to  the  jury  to 
determine  in  the  absence  of  any  express  stipulation  between  the 
parties  which  is  the  principal,  and  which  the  accessorial  subject 
of  demise.  It  must  in  all  cases  depend  on  the  relative  value  of 
the  land  and  the  bouse.  (A) 

(S)  Oakspple  d.  Grsea  v.  Copous»  (e)  Doe  d.  Dsggett  v.  Saowdos,  8 

4T.R.  361.  HI.  m4. 

(«)  Doe  d.  Clarges   v.  Foster,  IS  (/)  Doe  d.  Striddaod  «.  Speoce, 

Sist  405.    Doe  d.  Leicester  v.  Biggt,  6  Best.  180. 

8  Taaot.  IDS.  Doe  d.  Baker  v.  Wonb-  •   (g)  Doe  v.  Soowdoo,  nprm. 

well,  8CMnpb.N.P.C.559.  (*)  Doe  d.  Heepy  v.  Howard,  It 

(d)  Oakapple  d.  Green  v.  Copetis,  Bast  499. 

4T.B.sei. 
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Wbere  (h)  premises  are  taken  dnder  an  agreemeDl,  by  wUeii 
tlie  tenant  ia  always  snl^eet  to  quit  at  three  raontln*  notice^  this 
eonstttotes  a  qoarterly  tenancy,  wliich  may  be  determined  at  tbe 
same  time  of  tbe  year  it  commenced,  or  on  any  oorrespondiogf  qwmr^ 
ter-day*  If  the  tenant  under  sudi  an  agreement  entera  in  the 
middle  of  thd  usual  quarters,  if  there  appear  to  be  no  agreement 
to  the  contrary,  he  will  be  presumed  to  hoU  from  the  day  hm 
entered ;  and  the  tenancy  can  only  be  determined  by  a  notke  ex- 
piring on  that  day  of  the  year,  or  some  other  quarter  day,  calfiu* 
lated  from  that  day.  (k) 

Where  (I)  it  was  alleged  to  be  the  custom  of  the  country  to  give 
a  year's  notice,  Jjord  Kenyon  hesitated  as  to  pronouncing  it  a 
good  custom.  <^  Lord  Marisfield,"{  he  observed,  ^^  had  thought 
that  three  months'  notice  was  snfiicient  upon  a  special  custom ; 
and  that  sitting  at  Nisi  Prim  he  would  not  my  otfio^im :  but 
there  must  be  very  strong  evidence  to  support  it*'' 

In  the  cam  of  houses  in  cities  or  towns,  a  qnartei^s  notice  sterna 
to  be  sufficient :.  which  quarter  must  expire  with  the  currant  year 
of  tbe  tenancy,  (m)  Lodgings  are  also  an  exception :  th^  may 
be  taken  for  a  month  or  a  lem  ttme^  apd  much  lem  notice  will  ha 
sufficient.  On  a  monthly  hiring  a  montii's  notice  is  sufficient:  (lO 
so  a  week's  notice  is  good  to  a  weekly  tenant  (o) 

Where  (p)  there  was  an  agreement  for  a  demim  for  a  year,  the 
rent  io  be  paid  weekly,  and  a  month's  warning  if  no  deliult  in 
payment  of  reqt,  and  the  lessor  afterwards  refined  to  execute  the 
agreement,  but  the  tenant  entered  and  paid  weekly,  he  was  held 
totitled  to  a  month's  notice,  although  the  agreement  was  not  exe* 
cuted ;  and  although  it  was  admitted  that  a  week's  notice  wna 
sufficient  for  a  weekly  tenant. 

Notice  to  quit  may  be  given  to  a  t»ant  by  parol ;  and,  whera 
two  hold  in  common,  notice  to  one  is  sufficient,  becaum  it  will 
be  presumed  that  he  informed  his  companion.  (9)    80  a  notice  to 


(fi  Doe  d.  Lord  Bradford  v.  Watkioi,  (a)  Doe  d.  Parry  e.  Harrell,  t  Bsp. 

7  East  551.  N.P.C.9S. 

(Jo)  Kemp  V.  Derrett.  8  Campb.  (•)  Right  d.  Flower  a.  Osrby,  1 

N.  P.  C.  510.  T.IL159. 

(0  Doe  d.  HeadenKin  a.  Charnock,  (ji)  Doe  d.  Peacoc|  v«*BalB|9»  9 

PeiOu  N.  P.  C.  4.  Eqp.N.P.C.4. 

(m)  Doe  d.  Pitcher  v.  DoBavaii»  \  (f)  Doed.Lord  Macartney o.  Cn«k» 

Taunt  555.  5  Eq^  N.  P.  G.  ISS. 

9 
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quit  served  on  one  of  two  tenants  who  held  under  a  joint  demise 
is  evidence  that  it  reached  the  other,  though  he  lived  else- 
where, (r) 

The  mere  leaving  a  notice  at  the  house,  without  proving  the 
delivery  to  a  servant,  or  that  it  came  to  the  tenant's  hand,  will 
not  support  an  ejectment.  (5)  But  where  the  tenant  has  a  dwell- 
ing-house off  the  premises,  delivery  to  the  servant  at  the  dwelling- 
bouse  is  strong  presumptive  proof  that  the  master  received  the 
notice.  (/) 

It  is  not  necessary  that  a  notice  to  quit  should  be  directed  to 
the  tenant  in  possession,  if  it  be  proved  to  have  been  delivered  to 
him  in  propei^  time,  (u)  So  if  the  notice  misdirect  the  Christian 
name  of  the  tenant,  and  the  tenant  keep  it,  this  is  a  waiver  of  any 
objection  ;  and  the  lessor  may  recover,  if  he  have  no  other  tenant 
of  the  same  j)ame.  {x) 

A  tenancy  from  year  to  year  cannot  be  determined  by  parol 
licence  to  quit  in  the  middle  of  a  quarter,  although  the  tenant 
quit  accordingly,  {y)  But  if,  at  the  end  of  the  year,  the  landlord 
accept  another  as  his  tenant,  such  acceptance  is  a  dispensation 
of  the  notice  to  quit,  and  the  landlord  cannot  recover  against 
the  former  tenant  for  use  and  occupation  subsequent  to  his 
quitting.  (<} 

Where  rent  is  reserved  quartely,  it  does  not  dispense  with  the 
half-year*s  notice :  but  where  (a)  three  months*  notice  was  given 
by  the  lessee,  and  the  lessor  accepted  rent  to  the  time  when  the 
tenant  quitted  the  premises,  without  saying  any  thing,  it  was  held 
to  be  a  waiver  of  the  regular  notice. 

Acceptance  of  rent  after  the  expiration  of  the  notice  to  quit 
seems  to  be  generally  considered  a  waiver  of  such  notice;  (b)  or 
rather  it  is  matter  of  evidence  to  the  jury  of  (c)  such  waiver :  ((/) 

(r)  Doe  d.  Lord  Bradford  o.  Wat-  N.P.  G.  103. 

kttis,  7  Bast  55 1 .  (x)  ^^anro w  v.  Hawkes,  8  Esp.  N.  P. 

(•)  Doe  d.  Buross  v.  Lucas,  5  Esp.  CS.  504. 

N.  P.  C.  153.  (a)  Shirley  v.  Newroao,  1  Esp.  N.  P« 

(I)  Jones  d.  Griffiths  v.  Marsh*  4  C.  866. 

t.  B.  464.  (5)  Goodright  d.  Charter  v.  Cord- 

(»}  Doe  d.  Mathewfon  v.  Wright-  went,  6  T.  R.  819. 

man,  4  Esp.  N.  P.  C.  5.  (fi)  Doe  d.  Ash  v,  Calfert,8  Campb. 

(«)  Doe  V.  Spiller,  6  Esp.  N.  P.  C.  N.  P.C.  387. 

70.  (d)  Doe  d.  Chcny  v.  Batten,  Cowp. 

(jr)  Mollet  V.  Brayne,  8  Campb.  845. 
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but  wbere  rent  was  usually  paid  at  a  banker's,  and  the  banker 
without  any  special  authority  received  rent  accruing  after  the 
expiration  of  the  notice,  it  was  held  to  be  no  waiver. 

Where  (0  the  landlord,  about  to  sell  the  demised  premiseff^ 
gave  his  tenant  notice  to  quit  on  the  II th  October,  1806,  but  pro^ 
mised  not  to  turn  him  out  unless  the  premises  were  sold :  this 
promise  was  held  to  be  no  waiver ;  nor  did  it  operate  as  a  licence 
to  be  on  the  premises  otherwise  than  subject  to  the  landlord's 
right  of  acting  on  such  notice,  if  necessary.  So  where  (/}  the 
landlord  had  given  notice  to  quit  different  parts  of  the  farm  at 
different  times,  which  the  tenant  neglected  to  do  in  part,  in  conse- 
quence of  which  the  landlord  commenced  an  ejectment;  and  be- 
fore the  last  period  mentioned  in  the  notice  was  expired  the  hnd- 
lord,  fearing  that  the  witness  by  whom  he  was  to  prove  the  notice 
would  die,  gave  another  notice  to  quit  at  the  same  times  respect- 
ively in  the  following  year,  but  continued  to  proceed  in  his 
ejectment;  this  second  notice  did  not  waive  the  first. 

The  mere  acceptance  of  money  is  equivocal:  but  a  distress  ibr 
rent  due  after  the  expiration  of  the  notice  is  a  waiver  as  much  as 
the  acceptance  of  rent  eo  nomine,  (g)  But  if,  after  the  expiration 
of  a  notice  to  quit,  the  landlord  gives  a  fresh  notice  that  unlesa 
the  tenant  quits  in  fourteen  days  he  will  require  the  double  valne^ 
this  is  no  waiver  of  the  first  notice.  (A) 

Where  (t)  a  notice  to  quit  given  by  a  rector  to  the  tenant  of 
his  glebe  land  expired  on  the  S5th  December,  and  on  the  ITth 
January  following  a  sequestration  was  read  in  the  church,  and 
the  rector  afterwards,  by  order  of  the  sequestrator,  received  firoBi 
the  tenant  who  held  over  a  weekly  allowance,  which  he  described 
in  a  receipt,  as  issuing  out  of  the  tithes  and  glebe :  it  was  held 
that  the  rector  might,  notwithstanding,  maintain  an  ejectment 
laying  the  demise  on  the  1st  January,  as  between  the  fSth  De* 
cember  and  the  17th  January  the  tenant  was  a  trespasser. 
This  is  like  the  case  of  a  tenant  for  life  dying  pending  an  eject- 
ment. The  rector  cannot  have  an  habere  facias  possessionem  t  but 
he  may  recover  the  profits  of  the  land  up  to  the  time  of  the 


iff)  Whiteacre  d.  Boolt  v.  Symonds,  H.  Bl.  S 1 1 . 

10  East  13.  (A)  Doed.  Digby  v.  Sted,  S  Camph: 

(/)  Doe  d.  Williams  v.  Hamphreys,  N.  P.  C.  U  5. 

S  Bast  837.  (0  Doe  d.   Morgui   tr.   Black,  S 

ig)  Zouch  d.  Ward  v«  Wdlingaie,  1  Csmpb.  N.  P.  C;  447. 
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^  qaestration  by  this  ejectment    This  point  was  ruled  by  Dam- 

'  pier,  J.  at  nisi  prius :  but  it  was  afterwards  confirmed  on  a  motion 

for  a  new  trial  by  the  court  of  King's  Bench. 
(  Since  there  is  no  privity  between  the  ultimate  reversioner  and 

^  the  underlessee,  if  the  lessee  underlets  from  year  to  year  the  un- 

'  derlessee  is  not  entitled  to  any  notice  after  the  interest  of  his  im- 

^  mediate  lessor  is  determined.    And  if  the  undertenant  refuse  to 

give  up  the  possession,  the  ejectment  may  still  be  brought  against 
the  original  lessee  for  so  much  as  the  undertenant  occupies, 
although  after  the  notice  given  to  him  by  his  own  landlord  he  has 
given  a  regular  notice  to  the  undertenant ;  and,  upon  the  writ  of 
execution,  the  sheriff  will  turn  the  undertenant  out  of  possession. 
And  the  intermediate  tenant  will  be  liable  to  the  costs  of  the 
action*  O*)  So  in  the  case  of  a  bargainee  of  tithes  for  one  year, 
who  underlets  them  to  the  several  occupiers  of  the  land,  no  notice 
need  be  given  by  a  succeeding  bargainee  of  the  same  tithes  for 
the  following  year,  because  the  first  bargainee  could  give  no 
greater  interest  than  he  himself  possessed,  (k)  '  If,  however,  a 
composition  has  been  made  for  tithes  by  A.  as  proprietor,  and  be 
lease  them  to  B.,  whose  interest  is  afterwards  determined  by  A«, 
before  any  alteration  in  the  composition  by  B.,  A.  cannot  deter^^ 
mine  the  composition  without  half  a  year's  notice.  Such  nc^ 
tices  are  strictly  analogous  to  notices  between^  landlord  alid 
tenant  (/) 

An  ejectment  may  be  brought  by  the  assignee  of  a  mortgage 
without  notice,  against  one  who  was  let  into  possession  as  tenan^ 
from  year  to  year  after  the  mortgage,  but  before  the  assignment : 
a  mortgagor  himself  in  such  a  case  is  not  entitled  to  notice ;  and, 
therefore,  he  cannot  convey  a  greatec^  interest  to  the  lessee,  (m) 
fk>  the  original  mortgagee  may  bring  ejectment  without  notice 
fsgainst  a  lessee  of  the  mortgagor  firom  year  to  year,  under  a 
demise  made  subsequent  to  the  mortgage  without  his  privity,  (n) 
But  where  one  claims  the  reversion  under  the  lessor,  be  must 
give  a  notice,  in  all  cases  in  which  notice  is  requisite,  in  the  satne 

(i)  Roe  0.  Wiggs,  8  N.  E.  S80.  (m)  Thander  d.  Weaver  e.  Mcber, 

(Xr)  Cox  V.  Brain,  S  Taont  05.  S  East.  440. 

(I)  Wjbam  V.  Tack,  1  B.  aod  P.  (n)  Keech  d.  Warne  r.  Hall,  Doogi. 

459.    Hewitt  o.  Adams,  Dom.  Proc.  SI. 
1788.    Rajncr  OB  Tithes,  90S. 
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way  as  the  odlginal  lessor  ought  to  have  done ;  and  no  fit voar  in 
this  respect  is  shewn  to  inikncy  or  coverture,  (o)  Neither  .will  a 
refusal  to  pay  rent  to  a  devisee  under  a  will,  which  is  contested, 
be  a  sufficient  disavowal  of  title  to  enable  the  devisee  to  maintain 
ejectment  without  notice,  (p) 

Where  iq)  a  tenant  came  into  possession  in  1 8l6,  and  the  lessor 
of  the  plaintiff  claimed  under  a  writ  of  elegit,  and  inquisition 
issued  thereon  in  1818,  but  founded  on  a  judgment  recovered 
prior  to  1816 ;  the  judgment  was  held  to  have  so  bound  the  land 
that  the  tenancy  was  avoided  in  ioio  by  the  relation  of  the  elegit 
to  the  judgment ;  and  no  notice  to  quit,  therefore,  was  necessary 
to  maintain  ejectment  under  it.  - 

A  notice  to  quit  in  writing,  signed  by  the  party  giving  it, 
and  attested  by  a  witness,  must  be  proved  by  calling  that  wit* 
ness;  or  his  absence  must  be  accounted  for:  which  point  is 
among  the  first  principles  of  evidence ;  and,  Aiereiore,  proof 
of  service  on  the  tenant,  and  that  he  read  it,  and  did  not  ob- 
ject, is  not  sufficient  without  the  preliminary  proof  above  men- 
tioned, (r) 

In  ejectment  against  a  lessee  of  tithes  for  holding  over  after 
iiotice  to  quit,  it  was  held  that  some  evidence  must  be  given  to 
shew  that  he  did  not  mean  to  quit  possession  ;  as,  for  instance, 
his'  declaration  to  that  effect,  or  his  silence,  wben  questioned ;  or, 
perhaps,  by  shewing  that  thd  defendant,  wbo  claimed  b^  assign- 
ment from  the  original  lessee,  entered  into  the  rule  to  defend  ibe 
ejectment  as  landlord.  IBot  a  second  notice  to  hhn  was  held 
a  waiter  of  a  former-nbtice  givefa  to  &e  original  lessee  before 
assigmnent.  There  coijftd  be  no  actual  delivery  tip  of  such  a  pos- 
session :  the  landlord,  however,  cbuld  bring  it  t6  the  lest,  by 
demanding  what  l!he  intention  of  the  tenant  was.  '($) 

MHien  a  lease  bas  expired,  the  tenant  contihues  liable  to  the 
rent,  unless  he  delivers  up  cotoptete  t)08session,  olr  Vb^  landlbM 
accepts  another  in  his  room :  but  wbere  the  lessor  attested  a 
paper  from  the  lessee  to  the  undertenant,  giving  him  a  notice 
that  the  tease  tras  expired,   Lord  Kenyon  held  that^  it  was  not 

(«)  Madden  d.  Baker  v.  White,  S  aod  A.  789« 
T.  R.  1 59.  (r)  Doe  d.  Sykes  v.  Dorafocd,  %  M» 

(ji).Doe  d.  Williams  v.  Pasqiiali,  and  6.  68» 

^eak.  N.P.  G.  198.    Bull.  N.  P.  96.  '    (•)  Doe  d.  Briefly  v.  PalmcTi   16 

(q)  Doe  d.  Putland  o.  HUdg*,  2  B.  lUst  &$• 
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qmSdeiit  to  bifid  Ihe  lm«r»  mJess  it  was  proyed  tbut  |i^  Imew 
the  contents.  (0 

Where  (tr)  tenant  from  year  to  year  onderlet  part  of  the  pre- 
mises, and  then  gave  up  to  the  landlord  the  part  remaining  in  his 
own  possession,  without  either  receiving  a  regular  notice  to  quit, 
or  giving  the  underlease  notice  to  quit,  or  even  surrendering  a 
pert  ifitthe  aane  ^.theafaflle :.  itwas  held  that  the  l«sdlocd  could 
iftA  recover  agaioat  the  jmdsslessee  upon  ghiag  lialf  a  year's 
BotieeiQ^hfB  own  aanae;  because  the  tenancy  between  the  io* 
termediata  Jeaaee  and  his  tenattt  still  conttnned^  and  th^re 
wus  no  .prtvity-of  contract  between  the  hrndbrdend  th9  under* 
teoant. 

The  following  may  be  used  as  forms  of  notices  to  quit :— - 

Sir, 

I  hensby  give  yon  notice  to  quit  imd  delirer  up  on 
the  day,  of  next,  the  possession  of  the  m^ssume 

•r  dwelling  bouse,  {or  *Sfarm,  landsy  and  preipises,*' )  witb 
theappnrtenanees,  which  you  n^iw  hold  ofdoe,  isituatein  the 
parish  of  in  the  oauaty  of  Dated  the 

day  of 

Yeur%  9iemy 
A.  9. 
To  Mr.  C.l>.  <lAe  fsMmt,  sr.{/*  tl  he  Ambtfiawhoii  ffo  4«m«|) 
To  C.  D.,<Dr  whoBBielseit  may  concemi 

«  If  the  notice  be  given  biy  the  agsnt^  the  fovspi  «>ay  ^easilf  bd 
sriviad  by  stattag  Aat  eircttflwtance,And  fagr  the^igent  B%Qiiig  ^s§ 
•gent  to  the  kndlord.'' 

Where  the  commencement  of  the  tenancy  is  doubCfbl,  4be 
Ibllowing  fbrm  may  be  used  :*^ 

Sir, 

I  hereby  give  you  notice,  &c.  (as  before  to  the  dale  of 
the  noiicey)  provided  your  tenancy  originally  commenced  at 
that  time  of  the  year ;  or  otherwise  that  you  quit  and  deliver 
up  Ibe  possession  of  the  saidmiMm^g^^  ft^*i  (os  above)  at 

the  «nd  ef  the  year  of  your  tenancy,  whioh  wiU  expire  ifext 

•       .         ,    * 

(I)  HwdiDg  v.  Crsthoniy   I  ^tjf.        («)  Pleannt  4  Bajton  v.  Beipon, 
N.P.C.67.  l4£a9iS34. 
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after  the  end  of  half  a  year  from  the  tine  of  your  beiB|; 
served  with  this  notice*    Dated,  &c. 

When  a  tenant  from  year  to  year  giyes  the  notice  to  his  hnd* 
lord|  the  form  may  be  easily  varied. 


Where  tenants,  haying  power  to  determine  their  leases  by  giViog 
notice  to  their  landlords  of  their  intention  to  quit,  give  such  notice^ 
and  do  not  accordingly  deliver  np  the  possession  at  the  time  men- 
tioned In  the  notice,  they  are  liable  by  the  stat.  11  Geo,  II.  c.  19;  s. 
18.  (xyto  donMe  rent,  to  be  levied,  sued  for,  and  recovered  at  the 
same  times,'and  in  the  same  manner,  as  the  single  rent  might  have 
been  levied,  soed  for,  and  recovered,  before  the  giving  of  snch  no- 
tice ;  and  such  double  rent  shall  continue  to  be  paid  during  all  the 
time  such  tenant  shall  continue  in  possession.  By  the  Irish  stat. 
15  Geo.  II.  c.  8.  s.  8.  the  notice  given  by  the  tenant  must  have 
been  by  writing :  but  that  is  not  required  by  the  English  ad^ 
where  it  has  not  been  expressly  stipulated  for.  (y)  A  notice  that  . 
the  tenant  will  quit  ^^as  soon  as  be  gains  another  sitoadon"  doea 
nat  bring  the  case  within  the  statute,  (s) 

With  respect  to  leases  at  will,  strictly  so  called,  it  has  been 
formerly  observed  if  the  lessor  does  any  act  inconsistent  with  the 
continuance  of  the  will,  it  determines  the  tenancy  from  the  tine 
the  tenant  has  notice  :  but  an  outlawry  does  not  determioe  the  I 

will  till  seizure,  nor  an  eztent.till  the  liberate,  (a) 

If  the  lessor,  having  made  a  lease  at  will,  make  a  lease  for  y^rs 
by  deed  to  commence  immediately,  this  will  determine  the  will, 
although  it  be  agreed  between  him  and  the  lessee  for  years  that  he 
shall  not  enter  for  some  time  after :  but  since  a  lease  may  commence  . 
in  computation  of  time  before  it  begins  in  interest,  a  lease  to  hcpn 
at  Midsummer  in  point  of  time,  and  in  interest  at  Michaelmas^ 
does  not  seem  to  have  the  effect  of  determining  the  will  before  Mi« 
chaelmas;  and,  therefore,  if  the  lease  for  years  is  by  parol,  the  col* 
lateral  agreement  will  be  material,  (b) 


(m)  Irish  sUt  15  Geo.  IL  c.  8. 8.  8.  (s)  Hinchmsn  v.  Isl«Sf  l'  Tcalr.  S47. 

(t)  See  Timmini  e.  EowltnsoDy   $  (^}  Hinehmsn  r.  lales,  I  Featr.  247. 

Borr.  160S.  ^  Dimsdsle  «.  Isles,  Rsym.  t24.   S  Lev. 

(c>  Famoce  v.  Blkiogton,  8  Campb.  es.    9  Keb.  f07. 
501. 


"VM^ 
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rfiritora  of  the  eetiite  of  the  tenant  may  take  place  by 
iMn  lawy  which  is  incbnsistent  with  the  interest  supposed 
to  be  demised*  A  feoffment  by  tenant  for  life,  if  it  be  for  anotfaer^s 
life  than  the  cestui  que  vie^  is  a  forfeiture  of  his  estate ;  and  so  a 
^i^fibent  by  a  tenant  for  years  is  a  forfeiture,  because  it  create  a 
fkedM^d  by  disseisin,  (c)  So  if  the  tenant  for  years  make  a  feoff- 
ment, the  lessor  being  upon  the  land,  this  is  a  good  feoffment,  and 
a  cause  of  forfeiture  accovdingly.  (d)  So  also,  although  a  lessee 
calinot  devest  a  freehold  in  the  crown,  yet  a  feoffment  is  a  for* 
feitnre,  because  it  tends  to  the  king's  disherison,  (e)  If  tenant  for 
life  and  remainder  for  life  join  in  a  feoffment  in  fee,  it  is  a  forfei- 
ture of  the  remainder  for  life,  as  well  as  of  the  particular  estate : 
for,  where  the  estate  is  wrongfully  made,  it  shall  be  accounted  the 
livery  in  law  of  all  who  join.  (/)  But  conveyances  which  merely 
operate  by  grant,  such  as  lease  and  release^  create  no  forfei-  . 
ture  because  they  convey  no  more  than  the  party  is  entitled  to 
grant,  (g) 

.  So  if  the  lessee  sues  a  writ,  or  resorts  to  a  remedy  which  claims 
or  supports  a  right  to  a  greater  estate  of  freehold  than  he  possesses, 
it  is  a  forfeiture ;  or  if,  in  an  action  grounded  on  the  lease,  he 
resists  the  demand  under  the  pretence  of  a  higher  interest  in  the 
land^  or  if  he  acknowledges  the  fee  in  a  stranger,  he  is  in  these 
cases  estopped  by  the  record  from  claiming  under  the  lessor.  (A) 
A  common  recovery  accordingly  by  tenant  for  life  or  years  or  his 
being  vouched  in  the  same  is  a  forfeiture,  (t)  So  where  the  lessor 
had  bargained  and  sold  the  reversion  to  the  plaintiff,  and  the  de- 
fendant pleaded  that  the  lessor,  before  the  grant  to  the  pl^intifl^ 
had  bargained  and  sold  the  reversion  by  deed  inroUed  to  the 
defendant,  it  was  adjudged  a  forfeiture,  (j) 

If  a  fine  be  levied,  it  is  a  forfeiture,  although  there  be  no  previous 
feoffment  by  tenant  for  years  to  create  a  freehold  by  disseisin:  but 
if  there  be  such  a  freehold  to  support  the  fine,  an  entry  is  necessary 

(e)  Ssnd.  on  Uses,  tit  Feoff.  Moor.  21 1.  Gooldtb.  40.   Godb.  106. 
(i)  Read  v.  Errington,  Cro.  Bliz.      Barkhouse*8  case,  4  Leon.  3.  Dj.SOS. 

SSI.    Metteford*8  case,  Dy.  S6%  b.  pi.  21.  in  nmrf .    S  Lev.  58.   Co.  Litt 

(tf)  Co.  Litt  851.  b.  339. 

(f)  1  Leon.  868.  (1)   Page  v.  GrilBth,    Moor.  871. 

(g)  Smith  d.  Richards  v.  Clifford^  Pelham's  case,  1  Rep.  15. 

1  T.  R.  7  3S.  (/)  Dixie*s  case,  Moor.  811. 

(A)  Dicksey  e.  Spenser,  3  Leon.  169. 
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to  avoid  tte  fine.  IF,  however,  the  Misor  does  not  Mler  dtaf  *g^ 
th^  leafle,  it  seems  that  he  is  entitled  to  ive  years  after  'thfe^tervi^ 
ended  to  avoid  it.  If  the  reversion  he  granted  over  beftre  entry, 
the  forfeftdre  cannot  be  taken  advantage  of  by  the  enliry  of  the 
grantee:  or,  in  other  words,  a  right  of  entry  cannot  betnin**'. 
ferred.(iE9  If  the  lessee  tbr  years  levies  a  fine  witfi  pr^shiiDa* 
tions,  and  during  the  five  years  pays  rent  to  the  leaser  aallefbre^ 
this  fine  win  not  bar  the  lessor.  (0 

Where(in)  a  tenant  for  lifo  leased  for  t^rs,  and  afterwards  the 
tenant  ft>r  years  being  ousted,  and  the  tenant  fi>r  life  disseised, 
the  tenant  for  lile  levied  a  fine  to  the  disseisor,  this  was  held  suffix 
cient  to  give  a  title  of  entry-  to  the  reversioner.  8b  a  fimt 
by  tenant  for  life,  although  it  has  no  operation,  wiH  eqnaliy^ 
create  a  forfeiture  as  If  he  levied  it. 

A  find  levied  by  tenant  for  life  in  remainder  is  a  forfeiture  of 
his  estate,  (n)  So  a  fine  come  eeo^  ifc.  by  tenant  for  Kfe  it  a  forw 
feitnre,  although  no  use  be  declared  of  it :  but  it  is  otherwise  Mritk 
a  fine  sur  coneesiii^  because  no  uscf  results  as  in  the  other  case,  (o) 

Where  (p)  a  fine  is  levied  of  a  trust  estate  by  tenartt  for  Kfe^ 
a  court  of  equity  will  never  construe  it  to  work  %  wwng :  but  it 
willy  notwithstanding,  operate  so  as  to  grant  all  the  connsor  had 
the  power  to  grant.  And  where  tenant  .for  life  of  the  legal 
estate  mortgaged  his  estate  by  making  an  underlease  for  yean) 
and  levied  a  fine  to  the  mortgagee  and  his  heirs  to  corroboratlh 
flie  mortgage,  and  afterwards  to  the  use  of  the  tenant  for  lifift 
and  his  heirs.  The  mortgagee  not  having  notice  of  the  tide  of 
tenant  for  life  was  held  entitled  to  hold,  during  the  life  of  the 
mortgagor,  although  the  reversioner  had  recovered  at  law.  (f ) 

In  all  the  cases  above  mentioned  no  notice  is  necessary  in  order 
to  terminate  the  interest  of  the  lessee;  but  the  landlord'  must 
bring  his  ejectment  to  recover  possession. 


(It)  Wkslej  v.  Tsncre4i  The,  Rajsb  (f )  Lelhuillier  v.  Tracy,  8  Atk.  7S9. 

ai9.    4IieoB«8flO.  Peafasy  v.  Hurrali,    S  Ffcom.  913* 

(Q  Farmer  o.  Smith,  8  And.  ITS.  Lady  WhelBtone  v.  Buiy»  8  P.  Wow. 

Fanner's  case,  3  Rep.  77.  b.  S.  C.  140. 

(my.  Buckley  tr.  Qurdy,  8  And.  89.  (q)  Willis  v.  Fineax,  Free,  in  Ch. 

(n)  Holt  «.  Listeri  Cro,  Blia.767.  108.    See  Lady  Whetstone  v.  Sains* 

(o)  Rnmsey  «.  Walsa|-3  SLeb*  333,  bury.  Free.  Cb.  691.  emUra. 

436,  448.  (r)  No  Uisb  Stat,  of  this  bind. 


J 


Chap.VL]  OffarfeUute.  7«^ 

By  the  slat  1 1  Geo.  II«  c.  19.  s.  16.  (r)  if  any  tenant  liolding 
at  rack  rent,  or  a  rent  of  AiU  three-fourths  of  the  yearly  valae  of 
the  demised  prenriflea,  shall  be  in  arrear  for  one  year*s  rent,  and 
shall  desert  the  demised  premises,  and  leave  the  *  same  anonlti^ 
vated  and  unoccupied^  so  as  no  safficient  distress  can  be  had  to 
countervail  the  arrears  of  rent,  two  or  more  Justices  of  the  peace 
of  the  county,  division,  or  place,  (having    no  interest  in  the 
demised  premises,)  at  the  request  of  the  landlord,  may  go  upon 
and  view  the  same,  and  affix,  or  cause  to  be  affixed  on-the  meet 
notorious  part  of  the  promises,  a  notice  in  writing,  what  day 
(at  the  distance  of  fourteen  days  at  least),  they  will  return  to 
take  a  second  view  thereof;  and  if,  upon  such  second  •  viewj  the 
tenant,  or  some  person  on  his  behalf,  does  not  appear  and  pay 
the   rent  in  arrear,  or  there  shall  not  be  sufficient    distress 
upon  the  premises,  then  the  said  justices  are  empowered  to 
put  the  landlord  in  poasessien ;  and  it  is  enacted  that  the  lease 
as  to.  any  demise  therein  contained  shall  be  thenceforth  void* 
The  proceedings  of  such  justices  are  eimmiaable  in  asammftry 
way  by  the  next  justice  or  justices  of  assise,  of  the  respective 
counties  in  which  such  lands  Jie,  and  if  they  lie  in  thecity  of 
liondon,  or  in  the  county  of  Middlesex,  by  the  Judges  of  the 
court  of  K.  B.  or  C  B.,  or  if  in  the  counties  Palatine  of  Cttiesteff, 
Lancaster,  or  Durham,  then  before  the  Judges  thepeef^  andin 
Wales  before  the  proper  court  of  Great  Session.  All  these  ccHirto 
are  impowered  to.  order  restitution  to  be  made  to  the  tenant, 
with  his  expenses  and  costs  to  be  paid  by  the  landlord,  if  they  see 
cause  for  doing  so ;  and  if  they  confirm  the  act  of  the  justices 
they  may  award  costs,  not  exceeding  five  pounds  for  the  frivolous 
appeal.  ^  By  the  stat.  57  Geo.  III.  c.  5S.  thia  remedy  is  extended 
to  cases,  where  such  tenants  are  in  arrear  for  one  half  yearns  rent 
instead  of  a  whole  year. 

The  landlord  may  properly  .proceed  under  this  act,  although 
he  know  where  the  tenant  is,  and  although  the  justices  find  a 
person  in  possession  when  they  Srst-go  to  view  the  premises. 
Neither  is  it  necessary  to  state  in  the  record  of  the  proceeding 
by  the  Magistrates  that  the  landlord  has  a  right  of  re-entry, 
although  su^h  a  right  must  exist  in  order  to  entitle  the  landlord 
to  proceed  undf  rthis.sttti^^.  (s) 


(«)  Ex  parte  Piltoo,  1  B.  &  A.  S69. 
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IV.  The  action  of  ejectment  is  the.  proper.remedy-fbr  the  reco- 
yeiy  of  the  possession  by  the  tenant ;  and  the  writ  of  ejections 
fimuB  lies  against  any  one  who  has  ousted  the  tenant,  whether 
it  be  the  lessor  himself  or  any  stranger :  and  formerly  the  tenant 
bad  likewise  another  writ,  called  quare  gedt  infira  iermbmm^ 
which  lay  not  against  the  lessor  himself  or  other  ejector,  but 
against  his  feofiee,  which  was  a  remedy  provided  by  the  equity  of 
the  Stat,  Westminster  II.  for  the  recovery  of  the  term  from  the 
fcoJFee,  against  whom  an  ^eciiont  firmas  could  not  be  brought, 
because  he  was  not  the  ejector.    Since,  however,  the  action  of 
ejectment  has  been  so  modified  as  to  be  applicable  to  all  cases, 
the  writ  of  quare  geetionan  infira  termtium  has  fallen  into  disuse* 
S!jectment  is  also  the  universal  remedy  for  the  recovery  of  the 
possession  of  those  who  claim  title,  whether  lessors  or  strangers. 

The  form  of  action  of  ejectment  presupposes  that  the  estate  is 
of  a  corporeal  nature;  therefore,  generally  speaking,  an  ejectmeiit 
will  not  lie  of  incorporeal  hereditaments.  It  will,  however,  lie  of 
tithes,  both  great  and  small,  (1)  in  the  hands  of  lay  impropriators, 
I^  the  purview  of  the  statute  3S  Hen.  YIII.  c.  7. ;  (»)  and  this 
doctrine  has  been  since  extended  by  analogy  to  tithes  in  the  hands  of 
the  clergy.  Ejectment  will  not  lie  of  a  piscary ;  {x)  nor  of  a  com- 
mon, unless  it  be  appendant  or  appurtenant :  but  if  an  ejectment  be 
brought  for  common  generally,  it  shall  be  intended  after  verdict 
to  be  such  a  common  as  ejectment  may  be  brought  for.  (^)  An 
ejectment  will  lie  of  a  boiUourie  of  salt,  and  of  a  watercourse, 
under  the  description  of  so  much  land  covered  with  water :  (s) 
it  will  also  lie  de  prima  tonsura^  (a)  or  of  the  herbage,  (b)  and  of 
the  aftermath ;  (c)  but  not  of  pawnage.  (d)  It  lies  likewise  of  a 
sheepwalk  by  that  name. 

Originally  when  the  person,  having  right  of  entry  into  lands, 
wished  to  recover  the  possession  by  this  action,  he  made  a  formal 
entry  into  the  land;  and,  while  in  possession,  sealed  and  delivered 

(0  Camell    p.  ClaveriBg,   S  Lord  64.     Barton  v,  Hsmpihire>    3  Kek. 

Raym.   789.     Badwia  «.  Wine,  W.  738. 

Jon.  SSI.  (s)  Btp.  N.  P.  C.  428.    Chslknor  v. 

(a)  Irish  stat.  33  Hen.  Till,  st  I.  c.  Thomas,  Telv.  143. 

19.  («)  Ward  v.  Pettifer,  Cro.  Car.  362. 

(x)  Herliert  v.  Laiighlyn,  Cro.  Car*  (h)  Wheeler  v.  Tovboa,  Hard.  330. 

408.    But^tMerf^  (e)  S  T.  R.  468. 

(jf )  Newman  «•  Holdmyfiut,  1  Stra.  (4  BonniDg.  SJecU  483. 
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a  lease  on  the  premises  to  a  third  person,  and  having  ilios  given 
him.  entry,  left  him  in  possession  ;  and  he  staid  in  possession  till 
ousted  t^y  the  former  teqant,  or  some  other  person.  In  the  fictitious 
action  now  in  use  the  person^  who  is  supposed,  to  have  ousted  the 
plaintiff,  is  called  Uie  casual  ejector.  And  since  the  lease  to  the 
plaintiff  as  well  as  his  entry  aud  ouster  are  mere  fictions,  which 
are  admitted  previous  to  trial,  the  casual  ejector  is  also  a  fic- 
titious person,  and  never  the  tenant  in  possession  himself. 
Where  the  premises  are  vacant,  and  no  tenant  is  in  possession,  it  is 
necessary,  even  at  the  present  day,  to  make  a  formal  entry,  and 
seal  a  lease  on  the  premises.  It  is,  however,  a  sufficient  keeping 
of  the  possession  of  the  premises  if  any  part  of  the  tenant*84)ro- 
perty  is  left  by  him  on  the  premises :  thus  hay  left  in  a  barn  is  a 
sufficient  keeping  of  the  possession*  So  where  (e)  the  lessee  of  a 
public*house  took  another,  and  removed  his  family  and  goods, 
but  left  beer  in  the  cellar,  it  was  held  a  sufficient  possession  to  set 
aside  a  judgment  obtained  by  the  landlord  as  upon  a  vacant  pos- 


In  case9  of  vacant  possession  the  law  requires  a  public  entry 
in  order  to  avoid  all  fraud  and  collusion  in  obtaining  the  pos- 
session without  the  knowledge  of  parties  having  right.  It  is 
a  standing  rule,  on  the  same  principle,  that  no  plaintiff  shall  pro- 
ceed in  ejectment  to  recover  the  lands  against  the  casual  ejector, 
without  notice  to  the  tenant  in  possession,  and  permitting  him  to 
become  defendant  if  he  pleases.  If  the  plaintiff  know  where  the 
tenant  has  removed  to,  although  he  has  left  the  premises  in  ques- 
tion, he  must  be  served  with  notice  personally ;  for  notice  need 
not  be  given  on  the  premises.  (/)  So  where  land  is  rented  upon 
which  there  is  no  dwelling-houie,  if  it  is  known  where  the  de* 
fendant  resides,  he  must  be  served  with  a  notice  at  that  place. 

The  notice  is  given  by  serving  the  tenant  with  a  copy  of  the  de- 
claration in  ejectment.  The  declaration  should  be  served  on  the 
tenant  in  possession  or  bis  wife ;  (g)  or  if  they  refuse  to  receive 
it,  or  if  the  tenant  abscond,  or  keep  out  of  the  way  to  avoid  being 
served,  a  copy  of  the  declaration  should  be  delivered  to  one  of 
tbe  &roily,  or  affixed  and  left  on  the  outer  door  or  some  other 
conspicuous  part  of  the  premises ;  and  an  application  should  be 

(e)  tevsfe  •.  Deot,  8  Str.  1064.  P.  55.    Qoo4right  d.  Waddingtea  p. 

If)  IkU.  Thmstont,  S  BL  900,   SmiOi  d.  Lord 

(g)  Doe  d,  Baddam  e.  Roe,  9  B.  ft     Stoortoa  o«  Bant,  1  H.  Bl.  544. 
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inad^taAaecrartilmC  this  laay  be  deeiMd  good  •6rTi€6.(A>  JLad 
the  dectaratioik^  majt  be  affixed  hi  like  manner  by  the  atatote  4 
Geo.  II.  e.  9B.  »•  9.  where  there  ie  half  a  year's  rent  in  amar, 
and  the  landlord  has  a  right  to  reenter  for  the  aonpajment  of  il^ 
and  no  tenant  is  in  actual  posaession.  The  notice  ttt  tbe  foot  of 
the  declaration  must  be  directed  to  the  tenant  in  posaemon  by 
name ;  and  the  ChristiHn  name  as  well  as  surname  of  the  tenant 
should  be  inserted  in  the  notice,  and  compriied  in  the  affidavit  of 
serrtce.  This  notice  rfiould  be  read  oyer  to  the  tenant  at  the 
time  of  the  delivery  of  the  declaration,  and  he  should  be  informed 
of  the  meaning  of  the  service.  (0 

Service  of  declaration  on  the  servant,  with  a  subsequent  ac- 
knowledgment by  the  tenant,  is  a  Suffident  service,  (A)  So  a 
service  on  the  tenant's  father,  son,  or  daughter,  with  such  sobae- 
quent  acknowledgment,  is  good:  (0  but  it  appears  that  the  affi- 
davit should  state  that  the  acknowledgment  was  before  the  es- 
aoign  day.  (m)  Where  (it)  the  tenant  and  his  wife  had  abecondtsd, 
and  the  maid  servant  on  whom  the  declaration  was  served  made 
an  affidavit  that  she  gave  it  to  her  master,  this  was  held  a  gbod 
service. 

A  dedaratiott  in  ejectment  may  be  served  on  the  wife  either  on 
the  premises,  or  at  the  husband's  house:  and  it  is  necessary  to 
state  in  the  affidavit  of  service  that  the  service  was  at  the  kos- 
band^s  house  to  shew  that  they  were  living  together  as  man  and 
wife,  (o)  But  the  mere  acknowledgment  of  the  wife  of  the  tenant 
in  possession,  that  she  has  received  a  declaration,  whidh  has 
been  delivered  to  the  niece  of  the  tenant,  will  not  bind  the  hus- 
band, (p) 

Service  of  a  declaration  in  ejectment  on  the  receiver  of  an 
in&nt's  estate,  appointed  by  the  Court  of  Chancery,  amounts  to 


{h)  Kirwood  v.  Backhouse,  Cas.  in 
Pr.  C.P.  7S.  %ightiey  d.  Colliiis 
a.  Donch^  S  Airr.  1116.  Fena  d.  Tj- 
fffll  v»  DeaBi SBarr.  IISI. 

fO  t  Tidd.  Prac  J^^  7th  sd. 

(k)  AnoD.  I  Salk.  955. 

(/)  Roe  V.  Doe»  Catf.  in  Pr.  C.  P. 
115. 

(MO  Bos4.tfa«Aiugil  v,BMy44i. 
Veor»SO»    0o^d«BsBttoofea.Aee^ 


14  East.  441.  Smith  d.  Lord  Stonr- 
ton  o.  Harst,  1  H.  BI.  644. 

(M)  VITeoAy  V.  BoMbsl,  t  Ihittaidk 
an. 

(^)  Doe  d.  Moriani  a*  liylln^  S 
T.  E.  765.  Jeany  d.  Prosloa  v.  CottSi 
1  N.  R.  308. 

(ji)  a«HMtt0e«d.  Aaad  a.  ItdlMIe, 
1B.&P.384.  Smith  d.  LMT  ftaar- 
l^e.H«^rV.ni«l4. 


daAT.  WlJ]       On  the  «*fiMi  of  ejectment.  771 

M  ttOfe  tiiaii  iervice  m  a  MlifiT;  ttnd^  therefeve)  it  is  not  g<M>i 
servfce.  (9)  A  ienric^  m  om  of  two  joiat-tenants  in  posflessioit 
is  service  on  both*  (r)  Bat  where  several  tenants  hold  sevemllyi 
a  copy  must  ht  delivered  to  each,  (s) 

A  service  by  nailing  the  dedaration  on  the  door  of  a  bam  on 
the  premises  in  which  the  tenant  had  ooeasionally  slept,  there  being 
no  dwelling-honse,  and  the  tenant  not  "heing  to  he  found  at  his  last 
place  of  abode,  has  been  deemed  good  service.  (I)  Service  of 
d^aiation,  in  the  name  of  the  tenant,  on  a  persiin  rspresenfr* 
hkg  himself  to  be  in  possession  for  another,  then  tetaporarily 
absent,  and  who  afterwards  acknowledges  having  been  informed 
of  it,  is  also  sofficlent  to  entitle  the  plaintiff  td  jadgment  agatnsi 
the  casual  ejector,  (x)  So  where  (y)  a  defendanti  on  being  served 
with  a  declaration  in  ejectment,  assented  to  the  character  of 
tenant  in  possession,  and  appeared  and  pleaded,  this  was  held 
enlBcient  evidence  for  a  jury  to  find  that  he  was  tenant  in  posses^ 
sion,  althoogli  it  also  appeared  that  he  was  in  the  situation  only 
of  a  servant,  and  managed  the  business  for  the  real  owner  of  the 
premises. 

Formerly  the  rule  to  make  a  service  of  a  declaration  on  any 
but  the  tenant  and  his  wife  good  service  in  those  cases  in  which 
such  application  was  necessary,  was  prospective :  but  it  is  now 
totded  that  such  a  rule  may  relate  to  the  service  of  a  declaration 
on  a  day  past,  (s) 

Where  (a)  the  ejectment  was  brought  for  a  house  rented  by  the 
ehfurchwardens  and  overseers  of  a  parish,  for  the  purpose  of  accom-* 
modating  the  parish  poor,  service  of  the  declaration  on  the  church'* 
wardens  and  overseers  was  deemed  sufficient,  although  they  did 
not  occupy  otherwise  than  by  placing  the  poor  in  it.  And  in  wn 
ejectment  for  a  chapel  the  service  may  be  made  on  the  chapel 
wardens,  or  on  the  persons  entrusted  with  the  key8,(6>    But> 


(f  )  QoodtiUe  d.  Roberts  v.  Bsdti-  Bxch.  Rep.  399. 

Ut,  1  B.  sod  P.  S85.  (jf)  Doe  d.  James  v.  Stanton,  2  B. 

(r)  Doe d. BHky  V. Roe,  l  B.frP.  &A.S71. 

see.  (s)  GuUiver  v.  Wagstaff,  1  Bl.  S17« 

(«)  1  Chit  Rep.  141.  JUlsse  ef  Melfaold  v.  Koright,  1  Bl. 

(I)  7esa  d»  Backle  9.  Ros*  1  N.  R.  $90. 

S9S.  (s)  1  Tidd.  Pr.  500.  BanistlS1.4to. 

(4r)  Doe  d.  Walltor  v.  tLoOf  1  Price  (»)  Runaisgtoa  Eject  1M« 

3d  8 
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wbere(c)  the  ejectment  ii  for  a  house,  service  open  the  peieoii^ 
having  charge  of  the  keys  to  let  the  house  is  not  good,  because  be 
is  a  aiere  servant 

lu  Ireland  if  the  landlord  bring  an  ejectment  for  nonpejrma&t 
of  rent  with  notice  of  a  mortgage,  he  most  serve  the  mortgag^ee 
with  the  declaration,  although  the  mortgage  be  not  registered, 
according  to  the  Irish  statute  8  Greo.  I.  c*  2.  s.  5.  {d) 

In  ejectment  for  empty  houses  there  mast  be  an  affidavit  of 
sealing  the  lease  and  of  entry  and  ouster,  and  a  peremptory  mje 
to  plead,  (e)  And  where  (f)  there  was  a  vacant  possession,  and  a 
lease  was  sealed  on  the  premises ;  and  the  defendant  ejected  the 
lessee^  and  then  gave  a  warrant  of  attorney  to  confess  judgment : 
this  case  was  held  not  to  be  distinguishable  from  the  case  of  a  casual 
^gaalor*  A  notice  at  the  bottomof  a  declaration  in  ejectment  affixed 
to  the  door  of  an  empty  house,  addressed  to  the  personal  represen- 
tatives of  the  deceased  tenant,  generally  has  been  held  insufficient: 
since,  if  there  were  representatives  who  had  taken  posseasion,  thex 
should  have  been  addressed  by  name.  If  there  were  none,  the 
lessor  of  the  plaintiffs  should  have  proceeded  as  in  the  case  of  a 
vacant  possession,  (g) 

If  a  tenant  in  possession  leave  this  country  and  reside  abroad, 
for  the  purpose  of  avoiding  his  creditors,  and  the  premises  b^ 
dwrged  with  an  annuity  to  the  lessor  of  the  plaintiff,  to  whom  a 
right  has  been  reserved  to  enter,  receive  the  rents^  and  sell;  judgr 
aMUt  cannot  be  obtained  against  the  casual  ejector  on  an  affidavit 
that  the  declaration  was  duly  served  on  the  premises,  and  a  copy 
thereof  fixed  to  the  outer  door :  nor  can  the  service  of  the  decla- 
ration on  the  solicitor  of  such  tenant  be  good,  unless  the  affidavit 
states  that  he  resides  abroad  for  the  express  purpose  of  avoiding 
aneh  service.  (A) 

By  a  recent  act,  (t)  extending  both  to  England  and  Ireland,  it 
is  enacted  that  where  the  term  or  interest  of  any  tenant  holding 
under  a  lease  or  agreement  in  writing  for  any  term  of  years  or 


(e)  Anon.  Ill  Mod.  SIS.     Runn.  (^)  Doe  d/OoTemor  of  Si.  M Mga- 

BJect.  155.  ret*s  Hospital,  WesttDinster»  «•  Roe,  1 

{d)  Biddulph  V.  St  John,  9  Scho.  B.  Moor.  113. 

sod  I«fr.  5S1.  {h)  Roe  d.  Fenwi<^  t^.  Doe,  S  B. 

(e)  Smartly  V.  HeadeOf  f  Salk.  S55.  Moore  57e. 

(/)  Hoo|>er  V.  DaK  t  Str.  5S1.  <0  1  Geo.lV.  c.  S7. 
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from  year  to  year  diall  have  expired,  or  been  determined  either 
by  landlord  or  tenant  by  gitring  notice  to  quit,  and  snch  tenant  or 
those  daiming  under  him  shall  refuse  to  deliTor  np  possession 
accordingly  after  lawfol  demand  in  writing  made  and  signed  by 
the  landlord  or  his  agent,  and  served  personally  upon  or  left  at 
the  dwelling-bouse  or  usual  place  of  abode  of  such  tenant ;  and 
the  landlord  shall  thereupon  proceed  by  action  of  ejectment  for 
the  recovery  of  the  possession :  it  shall  be  lawful  for  him  at  the 
foot  of  the  declaration  to  address  a  notice  to  such  tenant  or  per* 
^OP  requiring  him  to  appear  in  the  court  in  which  the  action  shall 
have  been  commenced  on  the  6rst  day  of  the  term  then  nextfol- 
lowing ;  or  if  the  action  shall  have  been  brought  in  Wales,  or  in 
the  counties  palatine  of  Chester,  Lancaster,  or  Durham  respect* 
ively,  then  on  the  first  day  of  the  next  sessions  or  assisBos,  or  at 
the  court  day,  or  oiher  usual  period  for  appewnmee  to  process 
then  next  following  (as  the  case  may  be)  there  to  be  made  defend- 
ant, and  to  find  such  bail,  if  ordered  by  the  coort^  and  for  such 
purposes  as  are  thereinafter  next  specified*  And  upon  the  appear- 
ance of  the  party  at  the  day  prescribed,  or  in  case  of  non-appear- 
ance, on  making  the  usual  affidavit  of  service  of  the  declaration 
and  notice,  it  shall  be  lanAd  for  Ibe  landlord,  producing  the  lease 
or  agreement,  or  some  counterpart  or  du|dicate  thereof,  and  pror- 
ing  the  execution  of  the  same  by  affidavit,  and  upon  affidavit  that 
the  premises  have  been  actually  enjoyed  under  such  lease  or 
agreement,  and  that  the  interest  of  the  tenant  has  expirsd  or  been 
determined  by  regular  notice  to  quit,  and  that  possession  has  been 
bwfully  denumded  in  manner  aforesaid,  to  move  the  court  for  a 
fulci  for  such  tenant  or  person  to  shew  cause  within  a  time  to  be 
fixed  by  the  court,  on  a  consideration  of  the  situation  of  the  pre- 
mises, why  such  tenant  or  person  upon  being  admitted. defendant, 
besides  entering  into  the  common  rule  and  giving  the  common 
qndertaking,  should  not  undertake,  in  case  a  verdict  shall  pass  for 
the  plaintiff,  to  give  the  plaintiff  a  judgment  to.be  entered  up 
(igainst  the  real  defendant,  of  the  term  next  preceding  the  time  of 
trial :  or  if  the  action  shall  be  brought  in  Wales,  or  in  the  coun- 
ties palatine,  then  of  the  sessions,  assises,  or.  court  day  re- 
spectively, (as  the  case  may  be)  at  which  the  trial  shall  be  had;  and 
also  why  he  should  not  enter  into  a  recognizance  by  himself  and 
two  sufficient  sureties  in  a  reasonable  sum  to  pay  the  costs  and 
damages,  which  shall  be  recovered  by  the  plaintiff  in  the  action. 


'V.      f 
1 
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And  h  AmU  be  hvful  far  Ike  ecmrt  vfoa  cauae  fteirtf,  «r  upon 
afidftTil  df  the  ikvf  i<)B  of  the  rule  hi  ease  oo  oaoee  In  ftbemii  to 
nuike  tke  same  abeolote  in  the  wbale  or  in  part)  aad  ter  Mfcr 
8«<Sh  leaant  or  penon  within  a  thaa  to  he  Sxe^^  apoa  a  eon- 
sMemiion  of  all  the  mcnnstanceB^  la  pfi ve  ta<5b  onderf akjng^  and 
fiwl  Bttth  bail,  with  such  conditions  and  io  eocb  nanaer  as  ehttlt 
be  specified  in  the  nid  rale,  and  tqoh  part  of  the  flame  flo  made 
ahiolale  ;  and  iri  due  the  party  shall  neg^leet  00  to  do,  and  dudl 
lay  no  groand  to  iadoee  the  court  to  enlarge  the  time  for  ob^iti^ 
the  name,  IfaeH  apoa  affidavit  of  the  aenrice  of  such  order  fo 
nil  la  aa  absolute  order  to  enter  tip  judgment  for  the  plaitttlft 

By  the  iM  fleet,  of  tho  eama  act  it  is  provided  that  do  hold* 
lord  afaall  venote  any  action  of  ejectaoent  eommeneed  by  hha 
UBder  the  proviiionfl  of  this  act  from  any  coartfl  of  Oreal  Seflsieift 
in  Wale^  into  an  Baglieh  toanty,  unlesfl  eiieh  ceart  of  Ghreat 
SesflioB  flball  bo  of  opinion  that  the  same  oaght  to  he  so  rettrored 
upoD  flpeoia)  applicatfoii  fttr  that  parposew 

In  all  casfla  ia  wbieb  ktidlorda  shatt  elect  to  proceed  hi  eject- 
iBont  mider  the  precediflg  protisio&s,  and  the  leaant  shad  hato 
found  bail  as  ordered  by  the  eoart,  then  if  the  landlord  upon  tto 
trial  of  the  caaso  shall  be  nonsuited,  or  a  Terdict  pass  against 
biBi,  on  the  merits  of  the  esse,  there  shall  be  judgment  agahst 
fauB  with  dbable  costs.  (Jt> 

Two  cases  bave  recently  occurred  upon  tke  constrndson  &t 
these  proTisions*  In  the  first  (I)  it  was  held  that  a  tenancy,  by 
virtue  of  an  agreement  in  writing  fitnr  three  months  certain,  is 
a  tenaaey  for  a  term  within  the  meaning  of  the  act:  and  it  was 
likewise  determined  that  upon  a  rule,  calling  on  the  tenant  to 
enter  into  a  recognisance,  under  the  statute  it  It  unnecessary  t& 
express  in  the  rule  nisi  the  amount  of  the  security  required. 

In  tho  second  (m)  of  the  cases  alluded  to  it  was  held,  that 
where  a  tenant  holds  from  year  to  year  without  a  lease^  or  agrees 
nent  in  writing,  be  is  not  within  the  statute ;  the  words  ^  oader 
a  lease  or  agreemeat  in  writing,**  being  construed  by  Mr.  J* 
Bailey  to  extend  to  the  whole  sentence.  '4 

A  declaration  in  ejectment  is  ccmsidered  to  some  purpotea  ai 
process  of  the  court ;  therefore^  contemptuous  worda  in  the  deli' 

{k)  Sect  6.  («)  Dsed. Xstlof  BraMaBie.Bss» 

(/)  Doe  d.  Philli|is  t;.  RoCi  5  B.  sad     5  B.  sad  A.  770. 
A.  766. 
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rery  or  aoceptanM  of  k  art  a  Mi»leia|il  of  ooiifL(«0  So 
wbeie»(«^  in  the  declavation  delivered  to  the  tenaot  ia  p^ssoMioai 
4lio  said  Jaopes  iastead  of  the  said  John  was  «aid  to  onUr  by 
victae  of  the  deoiise,  the  court  refused  to  amend  it,  faecainie  the 
oourt  considered  it  as  process.  Wright  J,  cited  a  ease  in  Hil.  T» 
15  Geo.  XL  where  the  premises  were  laid  ^^  in  Twickenham  and 
Islewortby  or  one  of  them;*'  and  ihe  court  refused  a  motion  to 
amend  by  striking  out  the  diqunctive  words.  So  ako  the  defend** 
ant  can  only  appaar  to  the  demise  as  laid ;  therefore,  the  deelarar 
iion  cannot  be  aoiended  as  to  the  time  of  demise^  but  the  plaintiff 
must  bring  a  new  ejectment  (p)  On  the  same  principles  the 
.paroals  aie  never  permitted  to  be  altered  without  consent :  net- 
ther  can  the  term  be  enlarged  in  any  other  manner^  (9)  althoagh 
the  plaintiff  be  prevented  by  injunction  fh»m  proceeding.  (lO 
Wheri^  (t)  however,  after  entry  to  avoid  a  fine,  the  plaintiff  laid 
his  demise  before  instead  of  after  entry,  the  court  allowed  him  to 
amend  on  payment  of  costs. 

By  the  stat  11  Geo.  IL  €«  10.  s.  19.  (1)  the  taannt,  if  eerved 
with  a  declafatioa  in  ejectmen^  in  England,  Wales,  or  in  the 
town  of  Berwiok-opoa«Tweed|  ssnst  givd  nolioe  tbertof  to  bis 
landlord  or  his  bailiff,  under  the  penalty  of  forfeiting  Ae  value  of 
three  year's  improved  or  rack  rent  of  the  premises  so  demised  dr 
holden  in  the  possession  of  suoh  tenant  to  the  person  of  whom  he 
holds,  to  be  recovered  by  action  of  debt  to  be  brought  in  saiy  of 
the  courts  of  record  at  Westminster,  or  in  the  counties  of  Duf • 
bam,  Chester,  and  Lancaster,  or  in  the  courts  of  Grand  Session 
in  Wales,  wherein  no  essoin,  protection,  or  ws^ger  of  la#,  shall 
be  allowed,  nor  any  more  than  one  impnrlanoe. 

This  statute,  however,  only  extends  to  such  efeciments  Iw  an 
inconsistent  witb  the  laadlord's  title ;  therefore  a  tenant  to  a 
mortgagor  who  does  not  give  him  notice  of  an  ejectment  breoght 
by  the  mortgagse  to  eaferoa  nttomment  is  not  liable  to  tbb 

(A  R.  e.  Uoiu,  I  sir.  sei.  BsmMd.  399,  wbA  1  tarmml.  tSi. 

(•)  Qeodtille  v.  llejUMtt,  8  Str.  Iliduase.Qfenvitts»  Carth.  S^  Oetm 

1 S 1 1 .  V.  Shepherd,  fi  SU.  1978 

ip)  Roffejand  Hanbor  j,  %  Bom.  ;••  ^  Doe  dL  Baidmui  p.  Piflciiifloay 

^f)  Anon.  8  Med.  ISO.  4  Borr.  8447. 

{r)  Kesworth  v.  ThofD«»    Anir.  (I)  Aei^  >ri^eftfs  l»  he  ae  ipinrilel 

SOS.    Fulestoo  e.  WerburUw,  Certh.  Act  in  Irelend. 
401.     See  Mariner  v.  Thniiteat^  8 
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penalties  of  this 'section  of  the  stat.  11  Geo!  11.  c.  19*    Besides 
the  statute  expresslj  permits  the  tenant  to  attorn  to  the  niort« 
gagee.  (ii)    Bot  Sir  W.  D.  Evans  observes  that  the  notion  of 
brin|;iog  ejectments    to  compel  tenants  to  attorn  is  materially 
altered  since  this  decision,  (x) 

Where  (y)  the  tenant  under  a  demise  of  certain  lands  together 
with  the  mines  under  them,  with  liberty  to  dig  for  ore  in  otfier 
mines  under  the  sor&ce  of  other  lands  not  demised,  fraudalently 
concealed  a  declaration  in  ejectment,  and  soared  judgment 
to  go  against  him  by  de&uU  ;  and,  although  the  declaration  did 
not  mention  mines,  the  sheriff  in  executing  the  writ  of  possession, 
delivered,  with  the  conusance  of  the  tenant,  possession  of  the 
premises  demised  to  the  tenant,  and  also  of  tliose  mines  in  whidi  he 
had  a  liberty  to  dig  :  it  was  held  that  although  the  latter  could 
not  be  recovered  in  ^ectment,  still  that  the  tenant  had  by  his 
own  act  estopped  himself  from  taking  that  objection ;  and  conse- 
quentiy  that  in  an  action  for  the  value  of  the  three  yean'  im- 
proved rent  the  landlord  might  recover  the  treble  rent  iii  respect 
not  only  of  the  demised  premises,  but  also  of  the  mines.  The 
improved  rent  meant  in  the  stat.  11  Geo.  II.  is  snch  a  rent  as  the 
landlord  might  fairly  agree  upon  at  the  time  of  the  delivery  of 
the  declaration,  if  the  premises  were  then  to  be  let. 

By  s.  IS.  of  tiie  stat.  11  Geo.  II.  c.  19.  the  landlord  may  make 
himself  defendant  with  the  tenant  if  he  appear;  or,  if  he  refuse, 
he  may  defend  without  him:  and  if  judgment  has  been  signed 
against  the  casual  ejector,  the  court  shall  order  a  stay  of  execu- 
tion  till  furtiier  order  therein.  The  landlord,  in  the  latter 
casO)  is  in  every  respect  in  the  place  of  the  tenant  (s)  The 
court  will  allow  also  a  mortgagee  to  defend  with  his  mort- 
gagor  .(a)  but  this  case  is  not  witiiin  the  statute,  which,  as  has 
been  before  observed,  applies  only  to  die  relation  of  landlord  and 
tenant.  The  principle  at  present  adopted  seems  to  be,  that  it  is 
not  every  person  who  claims  titie  who  can  be  admitted  under 
this  statute  tp  defend  as  landlord ;  but  only  one  who  is  in  some 
degree  in  possession  sis  landlord:  and  the  clause  of  forfeiture  by 

(tc)  Buckley  v.  Buckley,  1  T.  B.     A.  65S. 

^^'  («)   FaircUim  d.  Fowler  ».  Ear! 

(*)  Efsns's  Stot  Pt  ir.  a.  XIX.  dower,  1  BL  S67. 

No.  S3,  n.  0.  (a)  Doe  d.  Kilyard  r.  Cooper,  S  T. 

(jf)  Crocker  v.  FothergiU,  8  B.  and  B.  045. 
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4li6  tenant,  if  lie  neglect  to  give  notice  of  the  delivery  of  a  decia* 
ration,  is  considered  as  confirming  this  doctrine.  It  seems  to 
follow  that  where  there  is  an  undispnted  demise,  the  question  as 
to  which  of  two  adverse  claimants  is  entitled  to  defend  as  land- 
lord  cannot  be  tried  in  ejectment.  In  Roe  d*  Leak  v.  Doe  (ft) 
fbe*  question'  arose  between  different  devisees  under  conflicting 
wills  of  the  lessor;  and  it  was  held  that  the  court  had  no  juris- 
diction to  admit  any  person  to  defend,  except  the  landlord ;  and 
they  thought  neither  of  the  applicants  was  a  landlord  within  the 
act.  In  Fairclaim  d«  Fowler  v.  Shamtitle  (c)  the  ejectment  was 
brought  by  a  person  claiming  as  heir,  and  the  lord  of  the  manor 
claiming  by  esdieat  applied  to  be  admitted  as  landlord.  After 
much  discussion,  it  was  entered  by  consent  that  the  lord  should 
-bring  thd  ejectment,  and  the  person .  claiming  as  heir  should 
defend  as  landlord.  The  cases  therefore  seem  to  establish  tiie 
distinction,  that  a  devisee  who  has  never  been  in  possession  can« 
apt  defend  as  landlord  ;  but  that  an  heir  at  law  or  remainder-man 
claiming  under  the  same  title  as  lessor  may.  (d)  A  certm  que 
IfKfl,  who  has  never  been  in  possession,  has  been  also  considered 
as  not  entitled  to  admission-  to  defend  as  landlord.  A  landlord 
however  is  never  compellable  to  defend  in  ejectment,  (e) 
f  If  the  tenant  in  possession  or  the  landlord  apply  to  be  made 
defendant,  it  has  long  been  the  practice  not  to  idlow  him  to  be* 
come  so,  except  upon  the  condition  that  he  enter  into  a  rule  of 
•oourt  to  confess  at  the  trial  of  the  cause  the  lease,  entry,  and 
ouster  of  the  plaintiff,  and  to  rely  solely  upon  the  question  of  title. 
It  has  been,  moreover,  recently  ordered  by  both  the  courts  of 
K.  B.  (/)  and  C.  P.,  (g)  that  in  the  consent  ruleabovenientioned 
the  defendant  shall  also  specify  in  respect  of  what  premises  he 
intends  to  defend  the  action;  and  shall  consent  in  such  rule  to  con« 
fesB  upon  the  trial  that  the  defendant,  (if  he  defend  as  ienaniy  or  if 
he  defind  a$  lanOord  ^^  that  his  tonaot'')  was  at  the  time  of  the 
service  of  the  dedaratimi  in  possession  of  the  premises  so  spe- 
eified. 

(»)  Bsnies.  Suppl.  88.  Svo. .  Love-  Boa,  cited.  S  T.  R.  7S3.  n. 

lock  d.  Norris  v.  Dancsster,  S  T.  B.  («)  UaderliiU  v.  DBrfaam,   1  Salk. 

78S.    See4T.  R.19S.  85S. 

(c)  S  Burr.  18S0.    See  Evans's  Stat  {f)  General  rale»  K.  B.  4B.  and  A. 

Pt.  IT.  CI.  XIX.  No.  2S.  n.  10.  1 96. 

(4  Lovelock  d.  Norris  tf.Dancaiter,  (f)  General  role,  S  Bred.  aodB. 

ttMmfre.    Doe  d.  Hebblethwaite  v*  470. 
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TlmAm^waA  tbe  iedacalioii  iMtTiiv  been  •Itemd  by  inmtiig 
tke  name  ef  the  mw  iebodBnt^  in  cMrdioary  caiet  the  cause  feee 
dowjrto  trial  on  tbe  question  of  title  only*.  Bo^  at  between 
landlord  and  tenant^  the  question  of  title  also  caonet  «rise 
nolees  4ie  tenant  has  (ifen  op  the  possession,  wbieb  be  received 
from  ib%  lessor  of  the  plaintiff|  altboufh  the  lease  or  agreenMSl 
under  which  he  entered  has  expired.  If  he  has  dona  «0|  nad 
claims  under  eome  other  landlord^  such  other  laodlovd  musi  be 
joined  as  defendant  with  him  ;  fer  the  coort^  it  is  said,  uriU  net 
endure  that  a  lessee  should  defend  an  ijectment  alone  against  e 
landlord  or  those  claiming  under  him  on  a  supposed  dsfeet  ef 
title.  (A) 

Tbe  kndlordl  cannot  flMke  hftouelf  a  party  till  tbe  tenant  bsp 
i^ppearej^  for  be  is  only  to  defend  tbe  possession  with  bam. 
Thesefere^  where  (i)  tbe  landlord  gave  an  attorney  mk  nolborilf 
to  ^vpear  fer  several  tenants^  without  their  privitj^  the  jni%msnt 
vnasetaside* 

In  Lord  Holt's  time  tbe  notice  in  ^jectmenl  was  ususUf  le 
mffmat  of  tbe  next  term  after  tbe  declaration  was  deUvofod  i  but 
wlisre(Jfc)  the  declaration  was  delivered  before  the  emoign.diqr 
of  the  term,  and  notice  was  given  to  tbe  defendant  tn  appear  #f 
tbe  same  term,  the  comrt  said  as  tbe  notice  was  often  en  gitea, 
they  wouU  sdlow  a  motion  tbfit  tbe  defendant  migjbt  plead  the 
next  term* 

By  n  recent  general  rule  adopted  both  by  tbe  eeort  of  CL 
By<<)  and  K.  B^,im}  it  if  erdesed  tbat<<  in  aUeountif  ejsctmsnbt 
mhicb  shall  be  served  liefete  the  essoign  dey  of  Miebaslmnl  mr 
Easter  TeraH  the  time  fer  appearance  of  the  temmft  in  posseesieii 
shall  bo  within  <lour)  daya  ajfter  tbe  endof  ^enb  tenui  and  shaU 
not  be  postponed  to  lour  days  after  Hilai;y  or  Trinity  Teim  neat 
respectively  feUowiag.'* 

If  the  tenaat  in  possemion  neglect  to  appear^  tbe  plaintiff  msy 
move  for  Judgment  against  tbe  casual  Rectors  upon  affidavit  of 
service^  which  in  town  causes  must  be  moved  for  in  tbe 


(Jb)  Driver  d.  Ovcfldea  v.  Mimnes»        (»)  Wystt  r.  WUkwefai  1  BMIird. 
a  ML  i^Stk    I^ss  d.  tSMNiglitda  v.     1^1. 
Roe,  4  Barr.  1906.    Doe  d.  Knigfttv.        (0  Oenersl  nitff,  O.  ^  Bvod.  tad 

«iiijrine,4^M.  Md  s.  str.  H.  7oe. 

(0  Doe  V.  Hunt,  1  Bsnuurd.88S.  (») GtoersI rak} K. B.  4 B.  sad  1. 

MS. 


torn  th0  ^bielimiUDft  wm  terv^d.  But  in  ootintrf  es«Mt  41m 
Mlice  to  the  tenat  in  posMSMoo  nmy  be  to  appear  in  the  aext 
israable  term,  and  judgment  against  the  casual  ejeetor  nay  bo 
HMMred  for  In  that  terai.  (n)  Where  the  declaration  has  been  serred 
OB  the  party,  it  most  appear  by  the  aflUhmt  of  service  that  hels  tho 
Imant  in  ponesaioo;  therefore  an  aiBdavitof  senrice  o»  the  fiersoie 
.in  posaeeslon,  (o>  or  who  appeared  to  bo  in  poseeaaion,  (f )  or 
open  a  peteon  whom  the  defendant  believea  to  bo  the  tenant  in. 
possessioa,  Is  insuflkient*  (})  It  ie  however  enflieient,  if  the  affi- 
davit  state  the  declaration  to  have  been  served  en  the  wife  open 
ttio  premises,  although  it  bo  not  eapressly  stated  that  the  hosbendl 
is  tenant  in  possession,  provided  that  feet  can  be  collected  fiponi 
necessary  inference,  (f  )  But  ^n  affidavit  of  service  on  the  pro* 
mises  on  a  woman  who  rsprssented  herself  to  be  the  wifeef  Mm 
tenant  in  possession,  without  adding  that  tho  defendant  believed 
her  to  be  so,  is  insu Acient.  (# )  Where  it  appearad  Ihont  aftdavit 
that  the  tenant  resided  abroad,  and  carried  on  bnmness  by  an 
agent  en  tho  premises,  service  by  delivery  to  tho  agent,  and  also 
aflxing  the  declaration  on  tho  premises,  was  held  suJBeient.  (I) 

If  the  court  are  satiated  thai  the  tenant  has  had  notice  of  the 
dechntrtion,  they  will  make  the  rule  abeolnle  for  judgment  against 
Ibecaanal  ejector  in  tbairat  instaneo^otherwiee^they  will  baveonly 
a  role  to  shew  cause  why  tho  service  should  not  be  deemed  imdof 
tte  circumstancee  good  serviee;  and  it  la  usual  to  dkeet  that 
service  of  the  role  on  the  preasises  shatt  bo  deemed  soScieBt.  (W) 
If  tho  affidavit  of  service  of  a  dedaration  in  ejectment  be  dafee* 
tf vo,  the  oourt  will  give  leave  to  file  a  supplemental  affidavit,  (a/^ 
But  a  rule  for  judgment  in  tho  King^s  Bench canaot  be  drawD  ii|i 
conditionally,  provided  a  supplemental  affidavit  is  produced  ;(^ 
although  in  the  Common  Pleas  it  seems  to  be  otherwise.  («) 

Where  (a)  there  aro^everal  tenants,  only  one  rule  is  nooesaary 

(»)  Doe  d*  Clarke  v.  Eoe»  4  Taoni     Sprightly  and  Colliiii  w^  Dench,  8  Banr. 
738.  1116.   Gdodright  d.  Methold  v.  No- 

(0)  Doe  d.  Robinson  v.  Roe,  T.  36     right,  I  Bl.  890. 

Oeo.  in.  K.  B.  1  tidd.  Pr.  607.  (x)  Hoe  d..  RobhiMm  e.  Roe,  T.  36 

(p)  1  Cbitt  Rep.  674.  Geo.  III.  1  Tidd.  Pr.  607. 

(f )  A.  916. 606.  (Jf)  1  Cbitt  49V. 

(r)  I  Chitt  600.  IH  nolU.  (z)  Jenny  d.  Preston  r.  Cntts,  t  H.  R. 

(ff)  1  CbiL  Rep.  888.  SOS. 

(1)  Doe  V.  Roe,  4  B.  and  A.  663.  (s)  Doe  d.  Burlton  r.  Roe,  7  T.  R. 
(»)  Douglas  V.               ,  1  Str.  671.     477. 
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on  a  motion  fer  jndgmmt  against  Ihe  easnal  ^Jaetor)  Ihoi^tbe 
name  of  each  tenant  iras  prefixed  on  the  netke  -eenred  on  lam 
individaaUy* 

The  clerk  of  the  mleein  the  ILB.)and  ieeoodaries  in  the  (X  P*, 
are  reqtiired  to  keep  a  book  for  entering  rules  in  ^gectmeDt^ 
eontaining  a  list  of  the  ejectments  mored,  the  nwnber  of  tlM  eotryj 
the  county,  and  the  names  of  the  parties;  and  unlees  the  nde  fiir 
judgment  be  drawn  up  and  taken  away  from  the  ct&€e  of  tiie  deik 
of  the  rules  or  secondaries,  withia  two  days  alter  the  end  of  the 
term  in  which  the  ejectment  siiall  be  moved,  no  rule  can  be 
drawn  op  or  entered  in  the  book,  nor  can  any  proceedings  bo  hid 
in  such  ejectment,  (b)  In  the  Exchequer  it  is  a  role  that  in  all 
country  ejectments,  which  are  mored  in  a  term  not  issuable^ 
the  defendant  shall  have  four  days  next  after  the  end  of  the  next 
issuable  term  immediately  succeeding  to  appearthereto.  (e) 

After  judgment  against  the  casual  ejector  the  court  tm*  the 
motion  of  the  landlord  to  set  aside  the  judgment,  on  the  gsouad 
that  the  tenant  had  not  pven  him  notice  of  the  efectmenl,  made 
the  following  role,  that  the  judgment  and  habere  Jkcjm  pes* 
ieaiimtm  should  be  set  aside,  and  the  tenant  should  pay  the  costs, 
and  make  the  landlord,  defendant,  &e.  (tf)  So  the  court  wfll  set 
aside  an  hahere  facias  po$$e$mtiem  on  a  saggestion  of  coUusion, 
and  let  in  a  landlord  to  try  the  ejectment*  {e) 

On  a  proceeding  by  original  in  ejectment  where  the  commoB  role 
was  entered  into  at  a  judge's  chambers;  it  was  heldnot  requisite 
to  etrter  an  appearance  for  the  defendant :  and  in  this  respect  the 
practice  of  the  K*  B,  was  said  to  differ  from  that  of  the  C.P.  where 
in  ejectments  by  original  the  appearance  must  always  be  entered 
with  the  filacer.  In  proceedings  by  bill  iuK.  B.  it  is  not  necee- 
«ary.(/) 

After  the  tenant  has  entered  into  the  rule,  he  cannot  give 
judgment  to  the  plaintiff  by  eognovii  adionem^  but  he  must  ent«r 
a  relicta  verificaiione:  a  judgment  therefore  obtained  by  a  eognami 
actionem  may  be  set  aside,  (g) 

The  landlord  may  make  himself  a  co-defendant  at  any  time 

(»)  1  Tidd  Fr#507.  Roe,  5  TtoBt  805. 

(e)  IM  (f)  Short  v.  King,  8  Bsraard.  884. 

(i)  Doe  d«  troogbtoa  e.  Roe,  4  (g)  Doe  d,  Iiocke  e.  FrsnlLUn,  T 

Hurr.  lose.  Tsunt  9. 
(tf)Doe  d.  Grocers*  Conpsoy  v. 
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after  the  tenant  has  entered  into  the  rule ;  and  that,  Aongh.be  did 
not  aetuelly  make  the  lease  to  the  tenant,  so  as  he  shews  bj 
reasonable  evidence  to  the  conrt  that  he  is  the  person  entitled  to 
do  so  as  landlord,  (h) 

Where  the  lessor  of  the  fdaintiff  is  nnknown  to  the  defendant, 
the  latter  may  call  for  an  account  of  his  residence  or  place  of 
abode  from  the  opposite  attorney ;  and  if  he  refuse  to  give  it,  or 
give  in  a  fictitious  account  of  a  person  who  cannot  be  found,  the 
oourt  will  stay  the  proceedings  till  security  is  given  for  costs. 
So  where  the  lessor  is  an  infiint,  or  resident  abroad,  or  dead^ 
the  court .  will  stay  proceedings  until  a  substantial  plaintiff  be 
named,  or  some  responsible  person  undertake  for  the  payment  of 
costs*  A  similar  undertaking  is  required  in  an  action  for  mesne 
profits,  (t) 

The  lessor  of  the  plaintiff  having  privilege  is  not  therefore 
obliged  to  make  a  real  plaintiff,  or  to  give  security  fbr  costs,  (k) 
But  an  iiAnt  lessor  must  prevail  on  some  person  to  be  security 
fbr  costs,  who  is  usually  his  procbein  amy.  (I)  When  (m)  the 
lessor  of  the  plaintiff  is  abroad,  he. must  give  security  for  costs. 
A  diferent  practice  prevails  in  C.  P.,  unless  the  lessor  go  abroad 
to  avoid  his  creditors,  (n) 

Tk^  action  of  ejectment  is  local;  and  therefore  .the  venue  o^ 
the  declaration  must  be  where  the  lands  lie.  With  respect  to 
the  demise,  it  may  be  observed  that  coparceners  may  join  Jn 
qectflsent  as  well  as  joiiit  tenanta:  (o)  but  tenants  in  common 
arnst  nsake  several  demises.  (  p) 

Formerly  it  was  said  that  the  lessee  of  a  corporation  aggregate 
dMMiU  declare  on  a  demise  by  deed,  because  an  actual  lease 
vmst  be  eealed  On  the  premises:  but  the  rule  is  now  diffe- 
rent, and  the  plaintiff  in  such  a  case  may  declare  in  the  common 
form*  (;) 

Although  ejectment  be  merely  a  fijctitious  action,  yet  the  courts 
adhere  so  fiir  to  fi>rm  that  the  demise  in  the  declaration  cannot 

r 

be  laid  on  a  day  befi>re  the  title  of  the  lessor  of  plaintiff  could 

(Jk)Wildidi  V.  Landeo,  S  Barnard.  491. 

149.  («)  1  T.  lU  eS7. 

(OTiddPr.651.  (•)  Boner  v.  Joner,    1  Ld.  Rajm. 

(k)  Preston  v.  Liogen,  1  Sir.  470.  7es. 

(0  Anon.  1  Wils.  130.  Backmaa  v,  (p)  See  Comb.  913. 

Noright,  Cat.  temp.  Hardw.  56.  («)  Runn.  m.    149.    Firtridgeve. 

(«i)  Doe  d.  Sdby  v.  Alston,  1 T.  R.  Ball,  1  Ld.  Rayoi.  136. 
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kiire  moermJL  Bat  iHMrtf  (r>  th*  deiMe  of  as  Wir  by 
WAS  hid  on  the  day  his  wmcea^ior  died|  it  was  Md  well  aiacMiiili 
aftar  verdict ;  for  although  a  verdict  will  not  eoro  a  dafattJTO 
title,  it  will  core  a  defect  in  setting  ont  a  good  title* 

So  it  is  good  groond  of  error  in  cgectoitBt  by  original)  If  fhe 
aetion  be  broagbt  before  the  day  of  the  demise  to  the  plaintiA 
Where(f)  far  iastaace  the  demise  was  oa  theessoign  or  fini  day  of 
Hilary  term,  and  the  declaration  was  of  the  same  day^  H^ 
C.J.  said,  if  the  plaiolaff  in  error  wished  to  take  advantage  of  i^ 
he  shoold  allege  diminution,  and  procon  the  original  writ  to  be 
eertified;  and  if  that  was  found  to  be  retnmable  bcfoi*e  tbo  tills 
of  the  pbmtiff  accrued,  it  wooU  be  error.  Bat  if  tke  detlaralimi 
bo  general  of  Miehaelams  term,  and  the  demise  is  laid  on  the 
essoign  day  this  is  consistent ;  for  a  man  may  sue  an  original  teste 
in  foil  terra,  and  Michaelmas  term  being  a  long  tenn^  it  may  be 
totamablo  before  the  end  of  it.  This  shall  be  intended  aAev 
verdict,  mid  advantage  should  have  been  taken  of  R  upon  oyerof 

tteoriginaL(0 

The  dedaimtion  shoold  in  general  describe  the  premises  wilii 
edkient  accnraeyt  bat  it  is  not  necessary  to  aver  that  the  pro»» 
mises  are  in  a  parish.  If  they  are  described  as  being  in  the  parish 
of  A.  and  B.,  the  word  ^  parish"  is  surplasage;  and  die  eeart 
win  eonstme  k  to  be  part  in  the  parish  of  A.,  and  pari  fa  B.^ 
B.  befag  the  naoM of  a  parish,  (a)  Whm*e(x)  howovor  ejecU 
ment  was  brought  for  a  boose  in  the  parish  of  St.  Peter  in  the 
ward  of  Cheap,  and  the  defendant  profod  that  tlie  hoswo  wae 
in  the  ward  of  Farringdon«within,  and  that  no  part  of  the  psrish 
of  St.  Peter  was  ih  the  ward  of  Cheap,  the  plaintiff  was  noa« 
soited.  So  an  ejectment  of  land  in  the  parishes  of  A<  andi  D.y  or 
one  of  them,  is  bed  for  en  uncertainty :  neither  ie  it  eared  by 
verdict,  (y) 

The  same  certainty  is  not  re<)oired  in  an  ejectment  de  in  a  jUtr* 
cipe;  ejectment,  therefore,  will  lie  of  part  of  a  house,  (s)  So  it 
will  lie  ibr  a  place  called  the  pas8age*room,(a)  or  for  a  plm^e  ceiled 

(r)  Roe  d«  Wrangbam  t^.  Hersejy  3  Walter,  4  Taunt  67 1. 

Wils.  S74.  Small  d.  Baker  r.  Cole,  8  {x)  Boddy  v.  Smith,  1  Str.  595. 

Biirr*  1 161.  (  y)  Goodright  d.  Griffin  «.  Faw9on» 

(«)  Cook  V.  Darbi8on»  Cartfa.  888.  7  Mod.  457, 

(I)  Rogers  v.  Reresbf,  9LL  Rajm.  (a)  Sullivan  v.  Se^grave,  1  Sir.  605. 

S70r  (a)  BindoTer  a.  Sindercomlieb  8  Id. 

(e)GoodtiUs   d.    Bnnibrides   a.  Rain.  1470« 
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1keTMtiy« (&>  8a qectaMt of  eetl'nmnMf  withei^  nying  how 
lMuiy>  OB  a  view  of  tte  fvecedMU  in  the  cooaty  of  Dorhami  ww 
hdfl  good  t  (c>  but  ejectmeiit  of  five  closes  of  lead  aiable  and 
pastare  is  bed,  withoat  distiaguiebing  how  many  are  anMe^  and 
kaw  mauf  pastore.  (d>  Akhou^  it  his  often  been  said  thai  the 
dsesripties  sboald  be  so  eertaia  that  the  sheriff  may  be  able  to 
kttDW  the  pars^  yet  in  hc%  he  delivers  possession  on  the  shew- 
ing of  the  plaintiff:  and  it  is  at  the  peril  of  the  plaintiff  to  take 
poisessioa  of  no  more  than  he  is  entitled  to.  (e) 

It  ieiiot  necessary  that  the  cooate  in  the  declaration  should  so 
with  Che  notice  to  quit  as  to  amke  it  aecessary,  where 
several  lessora  who  havo  signed  the  notice^  that  thene 
ahbold  beajeint  demise  from  all.  The  notice  must  be  signed  bf 
all  the  persons  entitled ;  and  it  makes  no  diftrsnce  how  Ihe  couls 
dbCributa  the  interest  (/) 

It  haa  heen  held  a  good  objcdion  to  a  dedaratioa  ia  ejedaseat^ 
dssiaring  ^feraaiesBttageaniteaenient^*'  andthatinariestof jiidg* 
■Mitt(ff>  akhoi^  in  Irdmid a  declaration  for  meswmges^ laadsy 
dcc^  with  the  town  and  tenement  of  B#,  has  been  held  good«(&) 
Sainbelaiid  efsctments have  been  biao|^ef  ^^momntain  bog^**  or 
of  a  <^  auNiirtaia  ia  a  bog ;"  aad  a  certiicate  has  baongivea  bjr  the 
jadgee  i»  Ireland  that  <<  moantain  "  described  quality^  and  aat 
awrelj  sttoatieB.  ESectment  lies  for  a  beastgate,  wUeb  is  a  term 
kaawn  in  SaiMhy  aad  ianports  lead  and  eommeo  for  one  beaaL(i) 
Cattlegata  amy  either  mean  paetaie  knd^  or  it  may  mean  eemwion 
cqqiartaBaDt(it) 

Bjectamil  amy  be  hsonght  for  an  orchaidy  which  amy  aleo  be 
demanded  n  a  pntiipe^  either  by  that  aame,  or  by  the  name  of  a 
garden.  (I)  8oitliesfera8tabfeandacottage.(m)  Bat^^adoea''' 


(»)  HatchiiiBoii  v.  Fuller,  S4  Cb.  II. 
B.a.cited<». 


ip)  Aadrnns  a.  Wliittii^Hua«  Gsilh . 
t77. 

(lO  Knight  Wi  Sjrms  Csrth.  904. 
Msrtin  e.  Nicholsy  Cro.  Csr.  ST8. 
See  Oomer  V.  Wssl«  6  Ban.  S07S. 

(0)  Cmmor  v.  Wesi,  5  Bam  SCTS. 

t/)  Btoe  4.  Jettiffe  e.  Syboam^  S 
li.P.CC17. 

(f )  Doc  d.  Brsdifesws^  Fleaama, 


I  Bast  441.  Doe  d.  Stutrt  v.  Denfon, 
1  T.R.  11.  e^nir^ 

ih)  CoUingluMn  v.  Kiiif»  I  Burr. 
CSS. 

(0  BcDoiflgton  V.  Ooodlitlt,  8  Str. 
1084. 

(4r)  lietoOf  c  £oei,    Csa^  temp. 
Hsrdw.  167. 

0DWrigHnWhcatls7,CroJlis*S64. 
Royston  v.  Bcdeston,  Cro.  Jsc.  664^ 
'  ^  HwiCk  i;^  leSi 
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wems  an  insofficient  descriptioD,  as  well  as  ^<  a  piece  of  land  :^\n) 
bat  a  declaration  ^'foradose  containing  three  acres  of  arable  Itfod*' 
bas  been  beld  to  be  sufficiently  certain,  (o)  ^  A  messuage  or  tene- 
ment*' is  too  uncertain,  even  after  verdict,  (p) 

In  gectment  for  the  forfeiture  of  a  lease  the  court  will  oompel 
the  plaintiff  to  deliver  a  particular  of  the  breaches  of  ooveoant  on 
which  he  intends  to  rely,  (q)  And  the  court  before  trial  will  stay 
proceedings  on  an  ejectment  for  nonpayment  of  rent,  on  the  pay- 
ment of  the  rent :  but  the  stat.  4  Geo.  II.  c.  S8.  only  warrants 
application  of  this  sort  before  trial,  (r)  Where,  (s )  however,  the 
plaintiff  was  both  executor  and  devisee,  aind  he  brought  ejectment 
for  rent,  part  of  which  was  due  to  him  as  devisee  in  his  own  tiuM, 
and  part  he  claimed  as  executor,  it  was  held  he  could  not  join 
both  in  the  same  declaration. 

'  After  entering  into  the  common  rule  the  defendant  can  plead 
nothing  but  the  general  issue  without  leave ;  tbere&re  If  the 
lands  lie  in  a  county  palatine,  or  in  ancient  desiesne,  the  party 
must  apply  by  motion  for  leave  to  plead  to  the  jurisdiction  on 
affidavit  that  such  is  the  case.  (Q 

In  ejectment  it  is  never  necessary  to  join  issue  before  a  motion 
for  a  trial  at  bar,  although  in'  all  other  cases  it  is.  (a)  And  it  is 
no  obfection  to  such  a  motion,  that  the  defendants  severally  hoM 
but  small  parcels,  by  diiferent  titles :  if  the  lessor  of  the  plaintiff 
makes  but  one  title,  he  may  join  them  in  one  action ;  and  Ae  ceort 
will  grant  a  trial  at  bar  on  the  common  affidavit  of  value,  {v) 

If  the  defendant,  after  entering  into  the  rule,  does  not  appear,  (jp) 
the  plaintiff  must  be  nonsuited :  but  he  will  have  judgment  on  the 
rule,  (y)  But  if  be  be  nonsuited  at  the  trial  for  want  of  the  de- 
fendant's confessing  lease,  entry,  and  ouster,  he  is  not  entitled  to 
sign  judgment  against  the  casual  ejector  till  the  postea  comes  in 
on  the  day  in  bank.    Where,  (s)  however,  no  req^n  appeared 

(«)  Knight  V.  Syms,  1  Salk.  864.  7  Mod.  457. 

(0)  Wykes  v.  Sparrow,  Cro.  Jac.  (I)  Jones  0.  Doe,  S  Barnard.  1S6. 

4S6.  Thmstont  v.  Holdfest,  1  Baniard.*S65. 

(jp)  Goodright  d.  Welch  «.  Flood,  («}  Goodrigbt  v.  Htft»  1  Bsmard. 

3  Wils.  SS.  18S. 

(f )  Doe  d.  Birch  v.  Phillips»  6  T.  R.  («}  Preston  v.  Lingea,  1  Str.  479. 

607.  («)  See  mOe,  p.  780w 

(r)  Roe  d.  West  v.  Davis,  7  Bsat  (j^)  Hawej  «.  Moaataey,  8tyl.  495. 

S63.  (b)  Doe  d.  Lord  Palmsislim  #• 

(«)  Duckworth  d.  TaUy  v.  Tuailall,  Ccfdaad,  s  T.  B^  T77. 
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on  the  merits  why  the  lessor  of  the  plaintiff  would  not  be  entitled 
ultimately  to  recover,  it  was   agreed  that  he  should  remain  in 
possession;  and  it  was  referred  to  the  master  to  settle  what  * 
damages  the  defendant  had  sustained  by  the  premature  issuing  of 
the  writ  of  possession. 

Where  (a)  there  was  an  ejectment  against  several,  and  some 
confessed  lease,  entry,  and  ouster,  and  others  did  not,  a  role  was 
made  that  the  plaintiff  might  proceed  against  those  who  confessed, 
and  be  nonsuited  as  to  the  rest :  but  that  the  cause  of  nonsuit 
should  be  expressed  on  the  record  in  order  that  they  might  not 
have  costs  against  the  plaintiff:  and  on  the  return  of  the  posieoif  • 
the  court  being  informed  what  lands  were  in  the  possession  of  the 
defendants  refusing,  judgment  might  be  entered  against  the  casual 
ejector  as  to  them. 

By  Stat.  1  Geo.  IV.  c.  87.  s.  2.  it  is  enacted  that  wherever  it 
shall  appear  on  the  trial  of  any  ejectment  at  the  suit  of  a  landlord 
against  a  tenant,  that  such  tenant,  or  his  attorney,  has  been  served 
with  due  notice  of  trial,  the  plaintiff  shall  not  be  nonsuited  for 
defiiult  of  defendant's  appearance,  or  of  confession  of  lease,  entry, 
and  ouster :  but  the  production  of  the  consent  rule  and  under^ 
taking  of  the  defendant,  shall  in  all  such  cases  be  sufficient  evidence 
of  lease,  entry,  and  ouster. 

Pleas  in  bar  or  abatement  are  now  seldom,  if  ever,  pleaded  in 
this  action  ;  for,  according  to  the  modern- practice,  the  defendant, 
if  he  appear,  is  generally  bound  by  the  consent  rule  to  plead  the 
general  issue  of  not  guilty.  This  plea,  accordingly,  is  usually 
left  with  the  consent  rule  at  the  judge's  chambers,  or  the  protho« 
notary*s.  The  present  practice  of  delivering  the  declaration  to 
the  casual  ejector  before  the  term  forces  the  defendant  to  issue 
the  same  term. 

A  new  defendant  in  ejectment  may  give  a  rule  to  reply  and 
nonpros  the  plaintiff;  but  can  have  no  costs,  the  plaintiff  being 
nominal,  (i)  In  the  case  cited  the  landlord  had  applied  to  be  made 
defendant,  and  had  entered  into  the  common  rule :  but  the  lessor 
of  the  plaintiff  had  never  entered  into  the  consent  rule ;  and, 
therefore,  it  was  contended  he  could  not  be  forced  to  proceed 

(«)  Oreeves  V.  Rolls,  S  Sslk.  467.         (»).Qoodright  d.  Ward  ti.  Badtitl«,' 
Clazmore  ti.  Searle,    1  Lord  Rajm.     S  Bl.  Rep.  763. 
729. 

Se 
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against  a  person  whom  he  had  never  accepted  as  d^fendf  nt.  But 
the  court  held  the  rule  regular  notwithstanding. 

Where  (c)  a  defendant  shews,  by  affidavit  that  he  is  a  eopiuw 
cener,  jointptenant,  or  tenant  in  common  with  the  lessor  of  the 
plaintiff,  and  denies  actual  ouster,  the  court  will  permit  him  to 
confess  lease  and  entry  without  confessing  ouster.  In  mth 
cases  ouster  must  be  proved  by  shewing  that  the  defendaiii 
held  adversely,  or  that  he  denied  the  title  of  the  other  co^ 
tenants  or  claimed  the  whole  premises  for  himself  or  denied 
possession  to  the  others,  or  took  the  whole  of  the  profits,  aod 
refiised  to  account ;  or  had  the  sole  and  undisturbed  possession^ 
without  payment  of  rent,  and  without  claim  of  any  part  by  the 
other  co-tenants  during  the  whole  of  that  time,  (d) 

Twenty  years*  adverse  possession  is  a  good  title  in  ejectment^ 
both  for  the  lessor  of  the  plaintiff  and  the  defendant,  (e)  But  the 
dedarations  of  a  widow  in  possession  that  she  held  them  for  her 
life  only  have  been  held  admissible  to  negative  the  feet  of  ad? 
verse  possession.  (/)  And  similar  dedarations  of  either  party  io 
other  cases  would  clearly  be  admissible  in  evidence  for  the  s^me 
purpose. 

The  right  of  entry  may,  however,  be  pursued  within  twenty  years 
after  it  attaches,  although  in  the  mean  time  the  part;  may  havo 
had  a  different  right  upon  which  more  than  twenty  years*  adverse 
possession  has  attached.  Thus,  when  tenant  in  tail  of  lands  in 
ancient  demesne  demised  them  by  fine  in  the  court  of  undent 
demesne  for  three  lives,  and  afterwards  levied  a  fine  of  the  re- 
version in  the  same  court  to  the  use  of  himself  and  his  heirs,  it 
being  agreed  that  the  fines  in  that  case  did  not  bar  an  estate  tail, 
it  was  held  that  the  first  fine  created  a  discontinuance,  and  the 
second  not ;  and  that  although  the  issue  in  tail  did  not  bring  i| 
formedon  within  twenty  years  after  the  death,  of  their  ancestor, 
they  were  not  barred  of  their  right  of  entry  within  twepty  yeiir^ 
firom  th6  determination  of  the  lease  for  lives,  (g)    So  whnre  (A) 


(c)  Doe  d.  Gigner  v.  Roe,  9  Taunt.  (/)  Doe  d.  Human  ». 
997.  B.  and  A.  2S9. 

(d)  Doe  d.  Fisher  v.  ProHer»  Cowp.  (p)  HnnI  v.  Bounie»  I  SaUt  SS9. 
SIT.     Doe  d.  Helliogt  v.  Bird,  1 1  8  Salk.  4SS. 

Ittt  49.  (^  Dc^rd.  Cook  «•  Dsmrin^  7  IssU 

(e)  Stoke  v.  Barry.    Cas.   taug*  899. 
Boh  864.    St.  SI  Jam.  I.  c.  IS. 
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a  devisor  of  an  estate  leased  for  years  with  condition  of  re-entry 
for  nonpayment  of  rent^  and  after  his  death  his  heir  received  the 
rent  for  more  than  twenty  yeard  during  the  term,  without  any 
steps  being  taken  by  the  devisee  to  recover  possession:  it  was  held 
the  devisee  was  not  barred,  for  that  he  could  not  have  entere4 
during  the  lease ;  and,  although  a  forfeiture  had  been  committed, 
he  was  not  obliged  to  enter* 

Ecclesiastical  persons  are  not  in  general  barred  by  the  statutes 
of  limitations,  (t)  Where  an  ecclesiastical  person  neglects  to  bring 
his  action  within  the  time  required,  he  himself  will  be  barred,  but 
not  his  successor,  (k) 

By  the  second  section  of  the  statute  SI  Jam.  I.  c.  16.  any  person 
labouring  under  the  disability  of  infancy,  coverture,  or  insanity, 
or  being  abroad,  may,  notwithstanding  the  expiration  of  such 
twenty  years,  bring  his  action,  or  make  his  entry  within  ten  years 
after  the  removal  of  his  disability ;  but  if  the  statute  once  attaches 
it  continues  to  run  notwithstanding  any  subsequent  disability,  (i) 
And  the  same  law  is  of  a  fine  and  nonclaim,  (m) 

The  circumstances  of  the  following  case(ii)  maybe  stated  thus:—- 
there  was  a  demise  of  land  to  the  rector  of  D.  for  forty  years,  at  a 
certain  rent ;  and  in  the  lease  the  rector,  after  covenanting  for 
payment,  further  granted  to  the  lessor  the  tithes  of  oats  in  his 
parish ;  and  the  lease  contained  a  condition  of  re-entry,  if  the 
rent  should  be  in  arrear,  or  the  lessor,  his  heirs  and  assigns, 
should  be  disturbed  in  the  receipt  of  the  tithes,  concluding  with 
a  covenant  for  quiet  enjoyment  on  the  part  of  the  lessor.  After 
the  expiration  of  the  lease,  the  rector  having  continued  to  hold 
the  land  without  paying  rent,  the  lessor  in  the  mean  while  taking 
the  tithes  of  oats,  and  some  confusion  existing  between  the 
rector  and  the  heirs  of  the  other  party  as  to  their  respective 
rights  to  tithes  of  which  they  were  portionists,  the  possession  by 
the  rector  of  the  land,  was  held  not  to  be  adverse  so  as  to  let  in 
the  statute  of  limitations; 

In  general  the  assignee  of  a  lease,  if  he  be  the  lessor  of  the 

(0  Magdalen  Coll.  Case,   11  Rep.  SCO. 

66.  (m)  See  Evanses  SUt  Pt  11.  Gl  X. 

(At)  Plow.  S5S.  BvBDS's  SUt  Pt.  IT.  H^o.  7.  n.  8. 

CI.  Tin.  No.  4.  Tol.  S«  (n)  Roe  d.  PellatI,  v.  Robson,  %  JL 

(l)]>oed.Duroiirev«JoDe8,4T.R.  and  P.  543. 
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plaintiff,  must  prove  all  mesne  assignments  :  bat  inhere,  (o)  in  the 
ease  of  a  long  term,  the  lessor  of  the  plaintiff  proved  posseaaioo 
tor  seventy  years*  the  mesne  assignments  were  presmned.  •  And. 
the  assignment  to  the  plaintiff's  lessor  is  good  evidence  witb^ 
out  producing  the  original  lease,  (p)  The  vendee  from  the  sheriff 
under  ^fi.fa.  must  prove  the  judgment  as  well  as  the  writ,  (qy 

As  between  landlord  and  tenant  a  submission  to  a  distress  for 
rent  stated  in  the  notice  to  be  due  from  the  defendant  as  tenant  ia 
an  acknowledgment  of  a  tenancy,  and  therefore  is  suffident  evi^ 
dence  of  title,  (r)  So  payment  of  rent  to  the  lessor,  or  to  anj 
for  his  use,  is  sufficient  where  the  defendant  has  no  title  but  pee* 
session,  (s)  And  proof  of  payment  to  the  assignee  of  the  reversion 
is  sufficient  evidence  of  the  assignment.  (0 

But  it  has  been  held  that  ejectment  cannot  be  maintained 
against  the  bailiffs  pro  tempore  of  a  corporation  in  their  character 
of  bailiffs,  by  proving  payment  of  rent  for  the  premises  by  the 
annual  predecessors  of  the  defendants  in  the  same  office  for  several 
years  before,  and  service  of  the  notice  to  quit  on  the  defend^ 
ants,  the  existing  bailiffs;  for  the  payment  of  rent  in  succession 
was  said  to  be  only  evidence  of  a  tenancy  in  the  corporation.  It 
was,  however,  admitted  that  such  a  tenancy  might  be  determined 
by  notice  to  quit  served  on  the  officers  of  the  corporation ;  after 
which  the  owner  might  maintain  ejectment  against  any  person  rn 
the  actual  possession  of  the  premises.  (») 

A  defendant  who  has  paid  rent  may  shew  that  the  lessor  of  the 
plaintiff  pending  the  term  sold  the  premises,  or  that  his  title  ex- 
pired in  some  other  way  :  but  in  that  case  it  must  appear  that  the 
tenant  has  not  paid  any  rent  after  such  expiration  of  title,  (jr) 
But  that  the  tenant  shall  not  be  permitted  to  set  up  any  objection 
to  the  title  of  the  landlord  under  whom  he  has  held  is  not  a  mene 
technical  rule.  It  is  founded  on  public  convenience  and  policy. 
Neither  is  it  any  hardship  upon  third  persons ;  for  the  fair  and 
convenient  mode  of  trying  the  title  is  by  action  against  the  tenant^ 

(o)  Earl  d.  Goodwin  v,  Baxter,  2  ($)  Anon.  8  Show.  126. 

Bl.  1828.  (0  Crosby  ti.  Percy,  I  Campb.  SOS. 

(p)  Astley  V.  Child,  Comb.  340.  (u)  Doe  d.  Lord  Carlisle  v.  Wood- 

li)  Doe  d.  Bland  v.  Smith,  8  Stark,  man,  8  East  88S. 

N.  P.  C.  199.  ix)  England  d.  Syburn  v.  Slade,  4 

(r)   Panton  v,  Jones,     3   Campb.  T.  R.  682.    Doe  d.  Jackson  v. 

N.  P.  C.  378.  bottom,  3  M;  and  S.  516. 
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is  which  case  the  laodlord  ha8  full  opportunity  to  make  a  defence/ 
la  the  case  of  Driver  d.  Oxenden  v.  Lawrence^C^)  (hereforci  where 
it  appeared  that  the  defendant's  father  had  paid  rent  to  a  landlord 
under  whose  will  the  lessor  of  the  plaintiff  claimed ;  and  the  de« 
fendant  also,  who  succeeded  the  father,  had  paid  rent  accruing  in 
the  lifetime  of  that  landlord,  but  after  his  death  refused  to  pay 
any  subsequent  rents,  by  the  direction  of  a  third  person  who 
claimed  the  estate,  respecting  whose  title  some  evidence  was  given 
at  the  trial  of  the  action;  the  court  of  Common  Pleas,  on  a  question 
reserved  as  to  the  right  of  the  lessor  of  the  plaintiff  to  recover, 
expressed  some  surprize  at  the  manner  in  which  the  title  had 
been  disputed,  and  said  they  would  not  endure  that  the  defendant 
who  was  the  lessee  of  the  devisee  (the  lessor  of  the  plaintiff,)  or 
claimed  under  him,  should  defend  an  ejectment  against  his  own 
landlord  on  a  supposed  defect  of  title.  So  if  B.,  claiming  lands 
under  A.,  let  lands  to  C.  for  a  year,  and  dies,  in  an  ejectment  by 
A,  against  C,  C.  cannot  dispute  A.'s  title,  (s) 
.  If  the  lease  is  a  joint  lease  from  several  persons,  it  has  been  said 
^hat  they  must  be  proved  to  be  joint  tenants :  but  it  seems  to  be 
only  necessary  to  prove  that  they  had  such  an  interest  as  would 
enable  them  to  demise  jointly  the  premises  in  question,  (d) 
<  :In  Mr.  Phillipps's  2nd  vol.  on  Evidence  the  following  observ* 
aiions  occur  in  a  note :  *^  The  plaintiff  may  declare  on  the  several 
demises  of  each  of  several  joint-tenants,  as  well  as  on  the  joint  de- 
mise of  all ;  for  by  the  several  demises  of  each  of  the  parties 
interested  he  has  the  entire  interest  in  the  whole  subject  matter, 
and  the  several  letting  severs  the  jomt-tenancy.  Doe  d.  Marsack  v. 
Read,  IS  East.  57.  Doe  d.  Wbayman  v.  Chaplin,  S  Taunt.  190* 
After. the  decisioQ  in  the  former  of  these  cases  it  may  be- a  quesf 
iion  (as  was  suggested  in  that  case  by  the  Attorney-general,  Sir  V. 
jGibbs,)  whether,  since  joint-tepants  may  sever,  tenants  in  common 
.may  not  join.  The  books  lay  it  down  as  a  clear  established  rule  of 
Jaw  that  tenants  in  common  may  join  in  a  lease  for  years,  although 
^8|ich  n  lease  will  in  point  of  legul  operation  enure  as  several 
Jeases.(6)  However,  there  are  many  authorities  to  shew  that  tenants 


(p)  S  Blscktt.  1859.  (b)  Co.  Litt  SOO.  a.      Mantle  v. 

(s)Barwickd.  Corporation  of  Rich-  Wollington,  Cro.  Jac.  166.    Moor  v. 

.mood  o.  Thomson,  7  T.  R.  488.  Fursden,  1  Show.  348.    flealherley  d. 

(c)  8  PhilL  £v.  170.  Worlhington  v.  Weslon,  8  Wils.  838. 
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in  common  cannot  join  in  a  demise  in  an  action  of  ejectment*^  (c) 
On  these  remarks  it  should  be  obsenred  in  the  first  place,  thai  the 
suggestion  of  Sir  Vicary  Gibbs  appeare  to  be  inconseqaenfisl  ; 
because,  although  from  the  nature  of  joint-tenancy  several  lettinga 
will  sever  the  jointure,  a  joint  letting  by  tenants  in  comm<Mi  will 
not  create  a  jointure,  but  the  reversion  will  still  remaiii  aev^rsi. 
In  the  next  place  the  doctrine  in  the  books  does  not  relate  so  miich 
to  the  power  of  tenants  in  common  to  join  in  one  indenture,  as  to 
shew  that  the  efiect  of  such  a  lease  is  several,  although  in  appear* 
ance  the  deed  is  joint.  With  respect  to  the  cases  cited,  it  appean 
that  the  question  made  in  them  was  purely  a  question  of  plead- 
ing. And  there  seems  to  be  no  reason  why  a  handJUk  tenant 
claiming  under  one  indenture  made  by  several  tenants  in  common 
may  not  bring  ejectment  on  such  a  demise,  stating  such  indenture 
according  to  its  real  effisct,  as  several  demises,  altkoogb  appn* 
rently  it  is  the  joint  demise  of  all. 

An  action  of  ejectment  has  been  field  to  be  maintainable  by  one 
of  two  tenants  in  common,  who  had  agreed  to  divide  their  pro- 
perty, if  after  such  agreement  the  defendant  who  held  under  bolk 
as  occupier  paid  rent  under  a  distress  to  such  co»tenant  aloae ; 
and  it  is  no  defence  to  such  action  that  the  deeds  of  partition 
between  the  co-tenants  had  not  been  executed.  In  this  case 
Bnrrough,  J.  stated  that  the  defendant  had  admitted  the  lessor 
of  the  plaintrif  to  be  the  sole  owner,  by  making  a  treaty  for  some 
timber  with  him  alone,  subsequent  to  receiving  a  notice  to  qait 
from  him.  (d) 

Where  (e)  A.  had  demised  preurises  to  B.  for  one  year,  and  it 
was  agreed  that  after  that  year  the  tenancy  should  expire  on  three 
months*  notice  being  given  bj  A.,  and  B.  entered  and  took 
receipts  for  rent,  first  from  A.  in  A.'s  own  name^  and  afterwarda 
in  the  names  of  A.  and  two  others,  who  were  his  partners;  and 
after  three  years*  possession,  he  received  notice  to  quit  from  A. 
alone :  it  was  held  that  A.  might  recover  on  his  own-demise  in  an 
action  of  ejectment,  the  notice  tdquit  from  him  alone  being  sufficient 
to  determine  the  tenancy.  Gibbs,  C*  J.  observed  that  thecireaoa- 
stances  of  the  receipts  of  rent  for  a  certain  period  having  been 


(e)  9  Phill.  Ev.  170.  note.  Mitchell,  1  Brod.  aod  B.  11.  S.  C. 

(if)  Doe  d.  Pitcher  v.  Mitchell,  S         (e)  Doe  d.  Green  v.  BakcTt  8  TaaaL 
B.  Moor.  8S9.    Doe  d.  Prttchet  v,     841. 
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given  hy  the  partners  did  not  proye  the  legal  estate  to  have  been 
in  them. 

After  the  lendlord  has  proved  payment  of  rent  by  the  defend- 
ant, and  half  a  year's  notice  to  quit,  he  cannot  be  turned  round 
by  his  witness  proving  on  cross-examination  that  an  agreement 
relative  to  the  land  in  question  was  produced  at  a  former  trial 
between  the  same  parties,  and  was  in  the  morning  of  the  trial 
seen  in  the  hands  of  the  plaintiff's  attorney.  The  contents  of  the 
agreement  (he  witness  did  not  know;  no  notice  was  given  by  the 
defendant  to  produce  it ;  neither  did  it  appear  to  relate  to  the 
matter  in  question,  nor  even  to  be  made  between  the  same 
parties*  (/) 

In  cgectment  brought  upon  the  joint  demise  of  several  trustees 
of  a  charity  it  was  held  not  to  be  sufficient  for  the  defendant,  who 
had  paid  one  entire  rent  to  the  common  clerk  of  the  trustees,  to 
shew  that  the  trustees  were  appointed  at  different  times  as  evi« 
dence  that  they  were  tenants  in  common ;  for,  as  against  the 
defendant  his  payment  of  the  entire  rent  to  the  common  agent  of 
the  trustees,  at  all  events,  was  sufficient  to  support  a  joint  demise, 
without  making  them  shew  their  title  more  precisely,  (g)  So  the 
plaintiff  in  ejectment,  under  the  several  demises  of  two,  may, 
after  notice  to  quit,  recover  the  possession  from  tenant  from  year 
to  year,  on  evidence  that  the  common  agent  of  the  two  had 
received  from  the  tenant  the  rent  which  was  stated  in  the  receipts 
to  be  due  to  the  two  lessors :  for,  although  a  joint  tenancy  should 
be  presumed  from  such  receipts,  and  a  several  demise  severs  it ; 
yet,  as  the  plaintiff  had  the  whole  interest  in  him,  no  objection 
could  arise  on  that  head,  (h)  In  ejectment  on  the  several  demises 
of  three,  each  demise  being  of  the  whole,  the  lessors  may  recover 
on  evidence  that  they  jointly  granted  a  lease  to  the  defendant 
which  has  expired,  (r) 

If  the  lessor  of  the  plaintiff,  after  issue  and  before  trial,  enter 
into  part  of  the  premises,  the  fact  may  be  pleaded  at  the  assizes  as 
a  plea  puts  darrein  coniinuance*  The  judge  at  nisiprius  is  bound 
to  receive  it ;  and  the  trial,  therefore,  will  be  thereby  suspended ; 
Ibr  the  pbintiff cannot  reply  to  it  daring  the  assises,  {k) 

if)  Dot  d.  Wood  V.  Morris,  IS     Esst  57. 
BasLSST.  (0  Doe  d.    Lulham   r.  Fenn,    a 

(f)  Doe  d.  Clarke  v.  Grant,  IS     Csmpb.N.P.C.  190. 
Bast  SSI.  (At)  S  Selloa*8  Pr.  ISS.    lKiveIl#. 

(A)  Dos  d.  Marnck  v.  Read,  IS     Esstsff,  3  T.  R*  554. 
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Receipts  for  rent  are  not  sufficient  evidence  of  title  in  the  lessor 
unless  he  proves  actual  payment,  especially  where  the  pereon  wlio 
has  signed  the  receipt  is  living.  Where,  however,  there  are  old 
rentals,  and  bailiffs  have  admitted  money  received  by  them,  these 
rentals  are  evidence  of  payment;  because  no  other  can  be 
had.  (m) 

Where  (n)  a  fine  was  levied  of  Michaelmas  Term  relating  to 
the  sixth,  though  in  fact  levied  the  eighth  of  November,  it  was 
held  sufficient  evidence  of  the  seisin  in  fact  of  the  conusor  at  the 
time  of  the  fine  levied,  that  a  writ  of  possession  after  a  recovery 
in  ejectment  was  executed  in  his  behalf  on  the  evening  pf  the 
sixth  by  the  officer's  entry  on  the  land,  and  claiming  it  for  the 
conusor;  but  without  any  actual  change  of  the  tenant  in  posses- 
sion, who  afterwards  paid  the  rent  to  the  conusor.  So  it  seems 
that  the  receipt  by  the  lawful  possessor  of  rent  due  after  the 
iBne  levied  for  a  period  antecedent  to  such  fine  is  prima  facie  evi- 
dence, if  no  covin  appears,  of  his  possession  during  the  period  for 
which  the  rent  is  received. 

Although  entry  is  necessary  to  avoid  a  fine;  yet  if  the  plaintiff's 
lessor  make  an  entry,  and  afterwards  the  defendant  levies  a  fine, 
and  then  an  ejectment  is  brought,  the  demise  laid  before  the  fine 
is  good,  because  paries  finis  nihil  habuerunL{o)  So  where  (p) 
lessee  pur  outer  vie  continued  in  possession  after  the  death  of 
cestui  que  vie  without  paying  rent,  and  after  his  death  his  son 
in  the  same  manner  continued  the  possession,  and  then  levied  a 
fine,  by  this  fine  nil  operatur;  for  in  order  to  constitute  a  disseisor 
there  must  be  a  wrongful  entry,  and  to  toll  entry  by  descent  cast 
there  must  be  a  descendible  estate.  It  was  held  therefore  that 
the  son,  notwithstanding  the  fine,  might  be  ejected  without  notice 
or  entry  to  avoid  the  fine,  (q) 

The  court  cannot  stay  proceedings,  though  the  lessor's  title 
expire  before  trial ;  for,  although  the  plaintiff  cannot  recover  the 
possession,  yet  the  damages  and  costs  may  be  recovered.  All 
that  the  court  can  do  is  to  make  the  plaintiff  give  security  for 
costs,  as  in  the  case  of  infants,  (r) 


(m)  Manning  v.  Lechmere,  1  Atk. 
453. 

(ft)  Doe  d.  Osborne  v.  Spencer,  II 
Bast.  495. 

(9)Mu8gTave  d;  ffilton  v.  Shelley, 
1  Wih.  814. 


0^)  Doe  d.  B^rrell  v.  Perkins,  3  M. 
and  S.  «71.         ... 

{q)  SeeRowe  v.  Power,  8N.B..  U 
and  1  East  575. 

(r)  Thrnstout  d.  Turner  v.  Grey, 
8  Str.  1056. 
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It  does  not  appear  that  the  court  of  Exchequer,  or  any  courts 
of  record  except  the  courtr  of  K.  B.  and  C.  P.,  have  adopted  the 
general  regulation  above  mentioned  (s)  respecting  the*  admission 
of  possession  in  the  consent  rule.  In  issues  therefore  proceeding 
outt>f  such  courts  the  lessor  of  the  plaintiff  must  prove  at  the 
trial  the  defendant  (or  if  the  landlord  dtfend,  <^  the  tenant ") 
in  possession  of  the  specific  premises  he  seeks  to  recover.  (0 

A  tenant  in  possession  is  not  a  good  witness  to  support  his 
landlord's  title,  because  it  is  to  uphold  his  own  possession.  (t«) 
Neither  can  the  lessor  prove  his  lessee's  title,  (a)  But  where  the 
defendant  comes  in  as  landlord,  it  is  sufficient  to  connect  him  with 
the  premises  to  which  the  lessor  of  the  plaintiff  makes  title,  to 
shew  that  the  declaration  in  ejectment  was  served  upon  the  tenant  ^ 
in  possession,  (y)  And  in  ejectment  b^ween  two  persons,  both 
claiming  under  demises  under  the  same  landlord,  it  was  held 
that  the  landlord  who  had  become  a  bankrupt  was  a  competent 
witness  to  prove  that  the  premises  in  dispute  were  included  in 
the  first  lease.  (2) 

In  an  ejectment  (a)  where  the  plaintiff  proved  a  pritna  Jade 
possession'  in  the  defendant,  the  latter  to  whom  in  fact  the  land 
had  been  demised,  but  who  had  shifted  over  the  land  to  his  son, 
called  him  to  prove  that  he  the  son  was  really  the  tenant  in 
possession,  and  that  the  defendant  was  only  a  bailiff  and  manager 
for  him.  Dampier,  J.  rejected  the  witness.  On  a  motion  for  a  new 
trial,  Serjeant  Best  contended  that  this  case  differed  from  those 
in  which  it  had  been  held  that  the  tenant  in  possession  was  an 
incompetent  witness  in  an  ejectment  against  his  landlord ;  (b) 
for  in  this  case  the  effect  of  the  evidence  would  be  to  subject  the 
witness  both  to  an  ejectment  and  an  action  for  mesne  profits,  and 
this  was  contrary  to  his  interest.  Mansfield,  C.  J.  ^*  He  comes 
tp^rebut  a  verdict  which  would  have  the  effect  of  turning  him  out 


(ff)  Jnte, 

(I)  Goodright  d.  Batch  v.  Rich, 
7  T.  R.  S87.  Fesn  d.  Blaochard  v. 
Wood,  1  B.  and  P.  678.  Goodright  v. 
9art,  S  Str.  880. 

(»)  Doe  d.  Foster  v.  Williams,  Cowp. 
681.  Bourne  r.  Turner,  1  Str.  SSS. 
Dot  d.  Wincbley  v.  Pye,  1  Esp.  N.P.C» 
364. 

(r)  Smith  V.  Chambers,  4  E5P.N.P.C. 


164. 

(jr)  Doe  d.  Scholefieldv.  Alexander, 
8  Campb.  N.  P.  C.  5 1 6.  Fenn  d.  Phillips 
V.Cooke, ifr.  518. 

(z)  LoDf^champd.  Evittsv.Faweett, 
Peake  N.  P.  C.  7 1. 

(a)  Doe  d.  Jones  v.  Wilde,  5 
Taant  183.  Doe  d.  Lewis  v,  Bmg- 
ham,  4  B.  and  A.  678. 

(b)  To  support  his  landlord's  title. 


} 
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itUMihtdyi  wd  that  ii  ao  iamiediattt  inteteat^  and  ontweigha 
the  eaatiary  and  remoter  affect  of  his  talgeetiDg  himself  by  hia 
testimony  to  an  action.'^ 

The  plaintiff  is  entitled  to  reeover  an  cgeetment,  although  the 
defendant  appear  to  be  the  mere  servant  of  another  by  whoae 
permission  he  enteredi  (e)  for  in  that  case  the  defendant  is  a  mere 
trespasser.  And,  in  ejectment  brought  by  an  executor,  it  is 
prima  fide  evidence  of  the  testator's  title,  to  put  in  the  defendant's 
answer  to  a  bill  in  equity,  in  which  he  has  stated  his  belief  that  tfie 
testator  was  entitled  to  the  posoession.  (d) 

The  counterpart  of  a  lease  granted  by  a  mortgagor,  in  con* 
junction  with  the  mortgagee  of  certain  premises^  cannot  be  given 
is  evidence  against  one  who  derives  title  under  the  mortgagee, 
withoat  some  evidence  of  the  original  lease  by  the  mortgagor. 
Bat  proof  that  the  original  lease  was  signed  by  the  mortgagee, 
the  subscribing  witness  not  being  known,  would  be  sufficient  to 
admit  the  counterpart,  (e) 

In  ejectment  upon  a  clause  of  reentry  for  non-payment  of 
rent  against  the  assignee  of  a  lease,  proof  of  the  counterpart  by 
the  subscribing  witness  is  eufficient  evidence  of  the  holding  on 
the  condition :  (/)  but,  in  an  ejectment  for  assigning  without 
liceneoi  it  is  not  sufficient  evidence^ of  a  breach  of  a  condition 
sot  to  assign  without  licence  to  prove  a  stranger  in  possession, 
and  hia  declaration  that  the  premises  were  demised  to  him  by 
asofher  stranger,  (g) 

Where  there  was  in  a  lease  a  condition  that  the  lessee  should 
not  do  a  particular  act  without  notice  in  writing,  and  after  the 
assignment  of  the  reversion  the  assignee  brought  ejectment  lor 
bisach  of  the  condition ;  it  was  held  sufficient  for  the  lessee  Co 
give  such  assignee  notice  to  produce  the  original  notice  in  writing 
of  his  intention  to  do  the  act  complained  of;  for  it  would  be  pre- 
sumed to  have  been  delivered  up  to  the  assignee  of  the  reversion 
as  a  document  relating  to  the  estate:  and  on  defaolt  of  its  pro- 
duction the  defendant  may  give  parol  evidence  of  it. 


(«>Deed.  Caff  v.  Stnidiiiig.S  Stark.         (/)  Roe  d.  W«8t  v.  ORVi%  7 

N.P.C.  187.  S68. 

(4  Dos  d.  Dighy  9, Stad*  3 Osmpb.  <r)  Deed.  Pftyne^ i  Stsrfc.  SS. 
1.14^  (Jk)  GoodttOedk  Luumie  s.  SsTilie^ 

(0)Doe  d.  Clark  v.  Tr«psud>   i  ieEa8t87» 


CiiAP.  VI.]         On  Ike  Mlion  of  efeetmenL  796 

In  an  qeetmmt  on  Ad  aangBineiit  of  a  lease  to  eeein^  an 
annaity  a  laenoiial  will  be  preeoand,   till  the  contrary  ia 

proved.  (0 

Aitriefl  ofdiargesmade  by  an  attorney  in  Im  books,  sbewing  the 
lime  when  a  certain  leafie  prepared  for  bis  client  was  exeented, 
(nWdi  dbarges  were  shewn  to  have  been  paid,)  have  been  admitted 
in  evidence  to  shew  that  a  lease,  executed  under  a  pow«r  to  lease 
in  possession,  and  not  in  reversion,  was  not  in  fact  ezecnted  tiU 
after  the  time  limited  for  its  commeacement,  which  according  to 
the  nominal  da£s  was  ftiture  and  reversionary,  (k) 

In  ejectment  the  person  having  the  legal  title  must  prevail;  and 
therefore  a  plaintiff  claiming  under  an  elegit,  subsequent  to  « 
lease  granted,  cannot  recover,  although  he  give  notice  to  the 
tenant  that  he  does  not  intend  to  disturb  his  possession,  but  only 
wishes  to  get  into  the  receipt  of  the  profits.  (/)    But  courts  of 
equity  will  interfere  to  remove  any  tesiporary  obstacle,  whidi 
there  may  be  to  the  trial  of  the  legal  right  at  law ;  therelbre, 
where  (m)  a  tenant   acquiesced  in  ignorance  of  his  rights  far 
seventeen  years  after  an  eviction  fer  non-payment  of  rent,  and 
then  brought  a  bill  praying  for  Kberty  to  try  the  validity  of  the 
eviction  at  law,  by  the  removal  of  a  temporary  bar,  vin.  a  mort- 
gage of  the  tenant's  interest  vested  in  the  laadltnrd,  it  was  held 
that  he  was  entitled  to  such  relief,  the  defendant  having  by  con« 
cealment  of  a  fact  obtained  an  advantage  inconsistent  with  good 
conscience.    So,  where  (n)  the  bill  statisd,  tlNit  the  plaintiff  being 
seised  in  fee,  on  the  twenty-eighth  of  Jan.  1800,  demised  to  A.  ler 
seven  years,  tmder  which  demise  he  entered  and  paid  rent;  and  in 
Michadmas  1804,  an  ejectment  was  biH>aght,  in  which  the  plain- 
tiff and  A.  became  defendants  and  entered  into  the  usual  nde, 
and  the  plaintiff  by  his  own  negligence  had  a  verdict  against  him ; 
after  which  A.  attorned  to  the  lessor  of  the  plaintiff.    The  plain- 
tiff, intending  to  try  his  title  again,  was  held  clearly  to  have  an 
equity  to  restrain  A.  from  setting  up  against  him  his  own  lease. 

Neither  is  it  necessary  in  such  cases  that  the  ejednMnt  should  he 

brought  at  the  time  of  the  bill  filed. 

(0   Doe   d.   Griffia   r.    Msaon,  3  T.  R.  9.    Roe  d.  Reade  v.  Resde,  8 

Csmpb.  N.  P.  C.  7.  T.  R.  ISS. 

(Xr)  Doe  d.  Reaee  v.  Robsoti,  15  (m)  Bletiner  v.  Day,  S  Ball,  fend 

East  39.  Bcatt  104^ 

(I)  Doe  d.  Da  CosU  v.  Wharton,  6  (i^  Baker  s,  MeUiA,  10  Tes.  Wk 
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'Sifiee.  tlie  legal   title  most  prevail,  it  alio   foUowa  that  tlie 
lassor  of  the  plaJotiff  cannot  .recorer^  if  there  be .  a  term  out- 
standing  in  a  trustee,  or  if  a  satisfied  term  be  set  up  bj  a  mort- 
gagor iagainst  a  mortgagee:  but  in  somd  cases  the  court  will 
direct  a  jurj  to  presume  a  surrender*    Upon  this  point  much 
difference  of  opinion  exists  between  the  courts  at  lair  and  equity. 
The  whole  system  of  assigning  satisfied    mortgage   terms  to 
attend  the  inheritance  having  been  resorted  to  by  conveyancers 
upon  the  faith  of  its  being  an  establidied  principle  at  law  that 
such  terms  were  available  as  a  defence  at  law  in  actioas  of  eject- 
ment, courts  of  equity  have  so  far  countenanced  the  practice  of 
conveyancers  as  to  permit  them  to  be  a  protection  to  bond  Jid^ 
purchasers  for  valuable  consideration  without  notice,  against  .all 
estates,  charges,  and  incumbrances  created  intermediately  between 
the  term  and  the  purchase.    A  term,  therefore,  ought  not  to  l^e 
presumed  to  be  surrendered  because  it  is  satisfied  :  but  there 
ought  to  be  some  dealing  aboot  it;  or  there  is  taken  from  a  pur- 
chaser the  effect  of  his  diligence,  in  having  got  the  legal  estate,  to 
the  benefit  of  which  he  is  entitled,  (o)    The  court  of  K.  B.,  how- 
ever, has  in  two  late  instances,  (p)  countenanced  a  scroewbat 
different  doctrine.    The  principle  advanced  in  the  first  of  thes^ 
cases  was,  that  the  court  would  direct  the  jury  to  presume  a 
surrender,  where  it  is  for  the  interest  of  the  owner  of  the  inherit- 
ance  that  the  term  should  be  considered  surrendered  ;  and  where 
an  estate  had  continued  for  a  Jong  period  in  the  same  hands,  it 
was  thought  there  was  no  beneficial  purpose  which  could  be 
Answered  by  a  continuance  of  the  term*    In  the  second  of  these 
•cases  Abbott,  C.  J.,  in  delivering  the  judgment  of  the  court^ 
^observed,  that  where  a  term  of  years  becomes  attendant  upon 
the  inheritance,  the  enjoyment  of  the  land  by  the  owner  of  the 
inheritance  as  cestui  que  trusty  though  for  a  long  time,  mig^t 
.afford  no. presumption  of  a  sorrender :  but  where  acts  have  beep 
.done  or  omitted  by  the  owner  of  the  inheritance,  and  person^ 
dealing  with  him  as  to  the  land,  which  ought  not  to  be  reasonably 
done  or  omitted,  if  the  term  existed  in  the  hands  of  a  trustee, 
and  if  there  do  not  appear  to  be  any  thing  that  should  prevent  a 

(o)  BvBOS  V.  Bicknell,  6  Ves.  184.     &  A.  710.    Doe  4.  Patland  v.  Hildoii, 
Hillary  t;.  Waller,  IS  Vcs.  SSO.  ib.  78S. 

{fi)  Doe  d.  Burdclt  v.  Wright,  S  B. 


\ 
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Barrendelr  from  hi^ving  been  made ;  in  such  cases  tUb  ibings  dovii 
or  omitted  majr  most  reasonably  be  accounted  for  by  sapposing  a 
sarrender ; .  and  therefore,  a  surrender  may  be  presumed^ 
Where,  (q)  therefore,  the  ovrner  of  the  inheritance  executed  d 
joarriage  settlement,  and  afterwards  conveyed  his  life  interest  to 
a  purchaser  as  a  security  for  a  debt,  on  neither  of  which  occasions 
any  mention  of  the  term  was  made;  although  afterwards  ak 
actual  assignment  was  made  by  the  administrator  of  the  trustee 
to  a  new  trustee  for  a  purchaser,  the  court  thought  a  surrender 
might  be  presumed. 

The  court  will  not  at  the  instance  of  a  deFendant  in  an  eject* 
ment  interfere  against  a  plaintiff  who  lays  a  demise  by  the 
assignees  of  a  bankrupt,  without  their  previews  permission,  where 
they  have  given  up  the  property  to  the  bankrupt,  and  the  plaintfff 
claims  under  him.  In  the  case  cited  the  demises  were  laid  under 
the  commissioners ;  therefore,  the  assignees  could  not  prevent  the 
execution,  and  the  legal  estate  (a  lease)  never  had  been  in'the 
assignees,  (r) 

Oq  a  count  upon  two  demises«by  different  persons  for  different 
lands,  and  for  different  terms  for  years,  a  judgment  that  the 
plaintiff  should  recover  his  said  term  has  been  held  good  for  bbtli 
reddendo  singula  singulis*  (s) 

In  all  cases  in  which  such  undertaking  shall  have'  been  given^ 
and  security  found,  as  are  required  by  the  stat.  1  Geo.  IV.  e. 
87.,  (0  if  upon  the  trial  a  verdict  shall  pass  for  the  plaintiff,  but  it 
shall  appear  to  the  judge,  that  the  finding  of  the  jury  was  contrary 
to  the  evidence,  or  that  the  damages  given  were  excessive, '  it  is 
enacted  by  s.  8.  of  that  statute  that  the  judge  shall  order  the 
execution  to  be  staid  till  the  5th  day  of  the  term  next  following, 
or  till  the  next  session,  assises,  or  court-day,  (as  the  case  may  be) 
which  order  the  judge  shall  in  all  other  cases  make  upon  the 
requisition  of  the  defendant,  in  case  he  shall  forthwith  undertake 
to  find,  and  on  condition  that  within*  (bur  days  from  the  day  of 
trial  he  shall  actually  find  security  by  the  recognizance  of  him- 
'.self  and  two  sufficient  sureties,  in  such  reasonable  sum'  as  the 
judge  shall  direct,  conditibtted  not  to  commit  any  waste,  or  act  m 

(f )  Doe  V.  Hilder,  tsprtf.  (#)  Stent  v.  Warwick;  1  Barntrd. 

(r)  Doe  d.  Vioe.v.  Figgio§»  3  Taunt.     171.    Worral  v.  Beat,  %  Str.  8S5. 
440.  (tlUtanU, 
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<be  nature  of  waste^  or  other  wilfbl  damage,  and  not  to  sell  or 
carry  off  any  staading  eropi^  hay,  straw,  or  manure  produced, 
or  made,  (if  any)  upon  the  premifet,  and  which  may  happen 
to  be  thereupon,  from  the  day  on  which  the  verdict  shall  have 
been  given  to  the  day  on  which  execution  shall  be  finally  made, 
or  the  same  set  aside,  (as  the  case  may  be).  Provided  alwaja, 
Oat  the  last  mentioned  recogniiance  shall  be  immediately  die* 
darfed,  in  case  a  writ  of  error  shall  be  brought  upon  such  ju^g* 
sent;  and  the  plaintiff  in  such  writ  shall  become  bound  with  two 
sureties  to  the  defendant  in  the  usual  manner  required  on  bring* 
ing  writs  of  error  in  England  and  Ireland. 

The  recognisances  under  this  act  are  directed  to  be  taken  in 
the  same  manner  as  other  recognisances  of  bail;  and  it  is  provided 
that  no  action  or  other  proceeding  shall  be  commenced  upon  any 
such  recognisanee  or  ^security  after  the  expiration  of  six  months 
aHer  actual  delivery  of  possession  to  the  landlord,  (u) 

After  verdict  the  court  will  make  any  possible  intendment  to 
support  an  ejectment :  therefore,  where  (x)  there  were  two  de- 
mises laid  of  the  same  premises  for  the  same  term,  and  the  judg- 
ment was  that  the  plaintiff  should  recover  his  terms,  the  court 
held  that  a  bare  possibility  of  the  two  lessors  being  joint-tenants, 
but  refiising  to  join  in  a  lease  was  sufficient ;  for  each  having  an 
interest  in  the  whole  land,  it  was  not  improper  that  each  should 
demise  the  whole;  and  the  judgment  would  not  entitle  the  plain* 
tiff  to  hold  one  moment  longer  than  he  ought  to  have  done,  if  it 
had  been  *^  term  "  in  the  singular. 

Where  (y)  there  was  an  ejectment  and  issue  against  seven, 
btK  the  nisi  prim  roll  was  against  five  only ;  the  mti  prius  roll 
was  amended  by  the  issue  roll. 

On  motion  to  set  aside  an  ejectment  for  non-payment  of  rent, 
and  restore  possession  upon  payment  of  rent  due  and  costs,  the 
rent  must  be  computed  to  the  last  rent-day,  and  not  to  the  day  of 
computing,  inasmuch  as  the  rent  only  becomes  due  on  the  days 
of  reservation,  (s) 

The  landlord  in  ejectment  having  recovered  by  verdict,  the  tenant 
still  continued  in  possession;  the  landlord  distrained  for  rent  doe 

(u)  SIst  1  Geo.  IT.  c.  87.  s.  4.  Isr»  Comb.  SSS. 

(J?)  Horres  v.  Bsiry,  9  8tr.  IISO.  (n^  Doe  4*  Bsrcoarl  ^e.  Ko^  4 

(^)  Tjiif  p.  The  Bishop  of  Worcsi-     TMUit.  683. 
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after  th?  verdict,  which  the  tenant  paid :  it  was  held  not  withstand* 
ing  that  the  execution  in  ejectment  conld  not  be  staid^  as  the  tenant 
ought  to  have  disputed  the  distress  which  was  his  remedy,  (a) 

If  a  mortgagee  recover  possession  of  the  mortgaged  premises 
in  an  undefended  ejectment,  the  court  has  no  jurisdiction  to  re* 
store  the  possession  to  the  mortgagor,  who  has  not  appeared,  on 
payment  of  the  debt,  interest,  and  costs.  Bat  if  the  recovery  is 
had  against  the  tenant  of  the  mortgagor,  the  court  will  set  aside 
the  ejectment,  and  let  in  the  mortgagor  to  defend  as  landlord^ 
that  he  may  be  io  a  condition  to  apply  to  the  court  to  stay  pror 
ceedings  on  the  terms  of  the  stat  7  Geo.  II.  c.  SO.,  which  requires 
appearance  before  the  party  can  take  the  benefit  of  it,  or  the 
court  have  jurisdiction,  (b) 

New  trials  in  ejectment  may  be  obtained,  even  after  a  trial  aA 
bar :  but  where  the  point  was  that  the  eyidence  was  doubtful,  it 
i  Was  held  that  the  verdict  at  bar  should  stand,  (c) 

The  plaintiff  may  bring  as  many  ejectments  as  he  pleases ;  and 
I  the  court  will  not  stay  proceedings  in  a  second  ejectment,  till 

I  another  between  the  same  parties  on  the  same  demise  is  deter- 

!  mined,  (d)    But  the  court  will  staj  proceedings  in  ejectment  till 

I  the  costs  of  a  former  ejectment,  and  also  of  the  action  of  mesne 

profits,  are  paid,  (e)    So,  on  a  second  ejectment  by  a  widow,  th# 
court  staid  the  proceedings  till  the  costs  of  a  former  ejectment 
I  brought  by  the  husband  and  wife  were  paid;  although  the  rule  io 

the  former  case  was  in  the  singular  number,  quod  dimiasor  qmr 
rentis  $U  onerabUis.  (J)  So,  where  (g)  a  second  ejectment  was 
brought  by  the  son  of  the  lessor  of  the  plaintiff  against  the  dei- 
fendant's  son,  on  the  same  title,  the  proceedings  were  staid  till 
the  costs  in  the  former  were  paid.  Ejectments  were  intrar 
duced  in  lieu  of  real  actions,  in  which  all  the  representativee  of 
the  parties  to  the  first  suit  might  be  concluded  for  ever ;  the 
court,  therefore,  will  not  permit  this  fictitious  proceeding  to  press 
hard  on  the  defendant. 


\ 


{a)  Doe  a.  Holmes  v.  0avtes,  «  B.  {e)  Doe  a.  Pinchard  ».  Roe,  4  Eaal^ 

Moor,  581.  5S& 

I                        (S)  Doed.Tobbtr.Rcf^  4  T^QBt  C/)  l>os  d.  Dnebeas  of  HamOton  r. 

I                     ^^*  Hsifaeriy,  t  Str.  1 159.  ^  JU)rd  Conings- 

(e)  Smith  d.  Dormer  v.  Farkbunt,  by'scsse,  1  Str.  54e. 

«8^l*W-  Cr)I)oeABcldottr.Roe,  ST.r: 

(4  Martia  o.  Datis»  %  Baraard.  40.  645. 
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Tbe  proceedings  in  ejectment  will^  likewise,  be  staid  till  the  costs 
of  a  nonsuit  in  a  former  trial  on  the  same  title  are  paid,  although 
tbe  lands  are  different.  (A)  So  if  the  defendant  being  evicted 
bring  ejectment  for  the  same  premises,  he  must  pay  tbe  costs  of 
the  former,  (t )  He  cannot,  however,  bring  such  an  action  till  he 
has  delivered  up  possession,  (k) 

Where  (/)  an  ejectment  had  been  brought  in  Common  Pleas» 
and  verdict  for  plaintiff  and  costs  paid  by  the  defendant,  who  then 
brought  an  ejectment  in  King*8  Bench  for  the  same  premises^ 
and  recovered,  but  was  not  paid  his  costs ;  and  now  a  third  eject- 
ment being  commenced  in  Common  Pleas  by  the  plaintiff  in  the 
first,  proceedings  were  staid  till  the  payment  of  costs  in  the  action 
in  King's  Bench.  -  The  practice  in  respect  to  actions  of  ejectment 
as  to  staying  proceedings  is  the  same  in  both  courts,  (m) 

An  ejectment  by  a  fraudulent  assignee  of  an  insolvent  debtor 
has  been  staid  till  costs  in  former  actions  by  the  debtor  himself 
were  paid.(ii) 

Where(o)  a  rule  has  been  obtained  for  staying  the  proceedings 
in  an  ejectment  till  the  costs  in  a  former  ejectment  have  been 
paid,  the  court  will  not  interfere  or  permit  the  defendant  in  case 
those  costs  are  not  paid  before  a  certain  day  to  be  named  by  the 
court  to  non  proi  the  plaintiff  in  the  ejectment  pending.  In  the 
case  cited,  however,  the  twenty  years  had  nearly  expired;  and  to 
have  permitted  the  motion  would  have  been  to  deprive  the  party 
of  his  remedy. 

Proceedings  in  ejectment  will  not  be  staid  till  the  costs  of  a 
bill  in  equity  for  the  same  premises  are  paid.  The  costs  in  law 
are  the  legal  consequences  of  the  suit:  but  costs  in  equity  are 
in  the  discretion  of  the  chancellor,  and  depend  on  circum- 
stances, (p)  Neither  are  costs  demandable  by  the  rules  of  the 
court  for  a  number  of  ejectments  where  the  plaintiff  has  made  the 

defendant  attend  at  several  assies,  but  countermanded  the  trial 

.  • 

(ik),Keene  d.  AngeU  v.  Angell,  6  (m)  See  Hullock's  Costs.  445. 

T.  R.  740.  (n)  Doe  d.  Chambers  v.  Law,  2  BI, 

(t)  Thrustout  d.Williams  t;.Holdfiist,  1 180. 

6  T.  R.  223.  (o)  Doe  d.  Satton  v,  Ridgewaj,  5 

{k)  Fenwick    v.    Grosvenor,  Cas.  B.  &  A*  583. 

temp.  Holt  266.  (p)  Doe  d.  Williams  v.  Wmch,  9 

(0  Doe  d.  Walker  v.  StevensoD,  3  B^  and  A.  602. 
B.  and  P.  22. 
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in  lime  to  save  costs.  Therefore,  on  an  application  to  stay  pro* 
ceedings  in  the  ladt,  till  the  costs  should  be  paid  for  the  former,  the 
court  refused  to  do  it.  (q) 

An  action  on  the  case  cannot  be  maintained  to  recover  damages 
against  the  lessor  of  the  plaintiff  in  a  vexatious  ejectment,  (r) 
But  where  (s)  in  ejectment  a  verdict  was  found  for  the  plaintiflT, 
butupon  anagreement  betweenthedefendantandlessor  of  plaintiff 
the  defendant  was  to  hold  till  the  end  of  the  term ;  and  according 
to  this  agreement  he  held  for  two  years,  but  afterwards,  before  the 
two  years  expired,  the  lessor  of  the  plaintiff  took  out  execution; 
it  was  held  that  the  defendant's  remedy  was  by  action  on  the  case, 
and  that  there  could  be  no  rule  for  restitution  founded  on  this 
agreement. 

Where  (/)  a  second  ejectment  is  brought  by  the  defendant,  after 
an  acquiescence  of  twenty  years,  the  court  will  presume  that  the 
proceedings  under  the  first  were  regular,  till  the  contrary  be 
shewn.  Where,  therefore,  a  declaration  had  been  served  by  the 
landlord  upon  the  tenant  under  the  statute  4  Geo.  II.  c.  28.,  (u) 
and  judgment  had  been  obtained  against  the  casual  ejector,  and  a 
writ  of  possession  issued,  and  possession  was  delivered :  after  an 
acquiescence  of  twenty  years,  on  a  second  ejectment  by  the  tenant^ 
the  court  held  that  it  might  be  presumed  that  the  former  eject* 
ment  had  been  brought  on  the  usual  affidavit  of  half  a  year's 
rent  being  due,  especially  as  the  proceeding  was  under  the 
statute. 

Where  (x)  an  ejectment  had  been  brought  on  the  demise  of  an 
infant  which  had  been  compromised,  and  the  tenant  in  possession 
had  attorned  to  the  infant,  though  the  lessor  of  the  plaintiff  on 
coming  of  age  did  no  act  to  confirm  the  tenancy,  yet  as  the 
former  ejectment  was  brought  at  his  suit,  and  for  his  benefit,  it 
was  held  that  he  could  not  bring  a  fresh  ejectment  without  notice. 
In  this  case  Lord  Kenyon,  C.  J.  ^said,  the  agreement  was  binding 
in  equity,  and  capable  of  being  enforced  there ;  and,  therefore, 
the  defendant  could  not  be  considered  a  trespasser.  If  there  had 
appeared  any  thing  fraudulent  in  the  first  ejectment^  or  in  the 

(q)  Thrustout  v.  Troublesome  d.         (4  Doe  d.  Hitchings  v.  Lewis,  1 
Park,  9  Str.  1099.  Burr.  614. 

(r)  Purton  ».  Honnor,   1  B.  and  P.         («)  j4Ht€, 
805.    Saville  r.  Roberts,  1  Salk.  14.  (jt)  Doe  d.  Miller  v.  Noden,  2  Esp. 

(»)  Wood  V.  Markhani;  Styl.  408.         N.  P.  C.  5«8. 
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agreanent  under  it,  he  eliould  have  ruled  that  -the  derendant  sboitlJ 
lake  no  benefit  nnder  it. 

Courts  of  equity  will  restrain  vexatious  ejectments,  and  grant 
a  perpetual  injunction  to  quiet  the  tenant^'s  possession,  (y) 

Where  (z)  the  growing  crops  of  the  tenant  had  been  seised 
under  a  fieri  facias,  and  a  writ  of  habere  facias  possessionem  waa 
subsequently  delivered  to  the  sheriff  in  an  ejectment,  at  the  suit 
of  the  landlord,  founded  upon  a  demise  made  long  before  the 
issuing  of  the JierifaciaSy  it  was  held  tlmt  the  sheriff  was  not  bound 
lo  sell  the  crops,  inasmuch  as  they  could  not  be  considered  as 
belonging  to  the  tenant^  the  latter  being  a  trespasser  from  the 
day  of  the  demise  laid  in  the  declaration:  but  it  was  likewise  held 
that  the  landlord  could  not  be  allowed  a  year's  rent,  the  statute 
8  Ann.  e.  14.  contemplating  an  existing  tenancy  which  in  this 
ease  must  have  ceased  on  the  day  of  the  demise  in  the  ejectment. 

The  lessor  of  the  plaintiff  cannot/elease  the  action;  for,  though 
the  action  be  fictitious  for  some  purposes,,  yet,  with  respect  to  the 
record^  the  parties  on  the  record  are  real 'parties^  and  can  alone 
release  the  action,  (a) 

After  verdict  in  ejectment  for  a  messuage  and 'tenement,  the 
court  gave  leave  to  enter  the  verdict  according  to  the  judge^s 
notes  for  a  messuage  only,  without  obliging  the  lessor  to  release 
the  damages  which  were  merely  nominal.  (fr> 

Ejectment  being  a  feigned  action  the  lessee  cannot  release  the 
costs,  (c)  Sojf  he  release  the  action  or  the  subsequent  action  for 
mesne  profits,  he  may  be  committed  for  a  contempt,  (d)  And  if 
the  tenant  procure  a  lease  from  the  nominal  plaintifl^  the  court 
will  order  it  to  be  delivered  up,  and  permit  the  landlord  to 
proceed. (e) 

Where  (/)  the  landlord  appeared  without  the  tenant,^  and  after 
a  verdict  for  the  plaintiff  he  brought  a  writ  of  error,  the  court 
held  that  the  plaintiff  could  not  be  permitted  to  sue  out  executioDf 
for  the  landlord  was  in  the  same  situation  as  the  tenant ;  and  if  the 

(jr)  Borfoot  v.   Frj,   Bunb.  158.         (*)  Goodtitk  d.  Wright  r.  Otway,  a 

Shine  v.  Gough,  1   BaH.  and  Beatt.  East.  357. 
480,  (c)  Close  V,  Vaux,  Comb.  8. 

(«)  Hodgson  tr.  (Sascoigne^  5  B.  and         (d)  Cas.  temp.  Holt  2fl7» 
A.  88.  (e)  Payne  o.  Rogere,  Dougl.  407. 

(«)  Ooed, Byne  r. Brewer, 4  M.  and         (/)  Jones  ».  Edwards,  «Str.  1«4U 

s.  sop- 
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error  had  been  brought  by  the  tenfaot,  it  would  have  been  un- 
dottbCedly  a  supersedeas. 

The  plaintiff,  having  judgment  to  recover  his  term,  it  is  said, 
may  eAter  without  suing  out  a  writ  of  possession :  for  where  the 
land  recovered  is  certain,  the  plaintiff  may  enter  at  bis  peril,  and 
the  assistance  of  the  sheriff  is  only  to  preserve  the  peace.  The 
usual  way,  however,  is  to  make  out  a  writ  o(  habere  faciiis  passes^ 
sionem^  which  beinjg  engrossed,  signed,  and  sealed,  and  a  praecipe 
being  made  out  for  it,  is  carried  to  the  office  of  the  sheriff  who 
makes  out  a  warrant  thereon,  and  will  put  the  lessor  of  the  phiin- 
tiff  into  possession.  This  writ  has  relation  to  the  teste;  and,:  there- 
fore, it  may  be  sued  out  after  the  death  of  the  lesser  of  the  plain* 
tiff,  if  tested  previously  to  it.  (g) 

The  plaintiff  must  take  care  not  to  take  out  execution  for  more 
than  he  had  a  right  to  recover  ;  and,  in  order  that  the  sheriff  may 
not  be  under  any  diBSculty  in  executing  the  writ  of  possession, 
the  practice  now  is,  for  the  plaintiff  not  only  to  point  out  to  the 
sheriff  the  premises  of  which  he  is  to  deliver  possession,  but  to 
take  possession  only  of  that  part  to  which  be  has  title.  Should  lie 
take  more,  the  court  will  set  it  right  upon  a  summary  application, 
without  putting  the  defendant  to  the  necessity  of  a  new  eject- 
ment, (h)  It  is  also  usual  for  the  lessor  of  the  plaintiff  to  give 
-the  sheriff  an  indemnity  for  executing  the  writ.  (/) 

If  there  are  teveral  messuages  in  the  possession  of  different 
tenants,  the  sheriff  must  give  possession  of  each  separately.  (A:) 
If  denied  entrance  into  a  house,  he  may  use  force  to  execute  the 
writ ;  {I)  and  the  process  is  not  completely  executed  till  the 
sheriff  and  his  officers  are  gone,  and  the  plaintiff  left  in  (^uiet  pos- 
session, (m)  Where,  (it)  therefore,  upon  the  habere Jaciasposses' 
sionem,  the  sheriff  returned  that  in  the  executiou  of  the  said  writ 
he  took  the  plaintiff  with  him,  and  came  to  the  house  recovered 
and  removed  thereout  a  woman  and  two  children,  which  were 
all  the  persons,  which  -upon  a  diligent  search  he  could  find  in  the 
said  house,  and  delivered  to  the  plaintiff  peaceable  possession  to 

(g)  Doe  d.  Beyer  o.  Roe,  4  Barr.  (/)  Semain'f  case,  6  Rep.  91.  b. 

1070.  (m)  KiDgsdale V.Mann,  1  Salk.  3SK 

(A)  Roe  d.  Saul  v.  Datlsorty  S  Wils.  Anon,  6  Mod.  1 15. 

49.  (ft)  Upton  and  WelPs  case,  I  Leon. 

(0  9  Tidd.  Pr.  1059.  146. 

{k)  2  Roll.  Abr.  S86. 
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jdis  thinking^,  and  afterwards  departed;  and  immediately  after 
three  persons  which  were  secretly  lodged  in  the  said  house  ex* 
pulsed  the  plaintifT  again,  upon  notice  of  which  he  returned  to 
the  said  house  to  put  the  plaintiff  in  full  possession;  but  the 
others  did  resist  him,  so  as  without  peril  of  his  life,  and  of  them 
that  were  witir  him  in  company,  he  could  not  do  it.  Upon  this 
return  the  court  awarded  a  new  writ  of  execution  for  that  the 
same  was  no  execution  of  the  first  writ,  and  awarded  also  an 
attachment  against  the  parties. 

An  ouster,  however,  does  not  appear  to  be  a  contempt,  unless 
it  be  recent :  therefore,  where  (o)  some  hours  after  the  sheriff  vras 
gone,  and  after  the  plaintiff  had  been  in  possession  during  that 
time,  the  defendant  came  and  turned  him  out,  the  court  did  not 
consider  this  a  disturbance  of  the  execution;  therefore,  they 
granted  a  rule  to  shew  cause  why  the  attachment  should  not  go. 
The  attachment  has,  however,  been  made  absolute  in  the  first  in- 
stance against  the  tenant  in  possession  on  affidavit  that  he  had  been 
served  with  a  rule  of  court,  made  absolute,  for  delivering  the  pos- 
session, and  had  refused  to  do  so.  (p) 

Where  a  stranger  turns  the  plaintiff  out  of  possession  after 
execution  fully  executed,  the  plaintiff  is  put  to  his  action,  or  to 
an  indictment  for  forcible  entry.  The  reason  is,  that  the  title 
was  never  tried  between  the  plaintiff  and  the  straiiger ;  who  pos- 
sibly may  claim  the  land  by  a  title  paramount  to  that  of  tbe 
plaintiff,  or  he  may  come  in  under  him :  and  then  the  recovery 
and  execution  in  the  former  action  ought  not  to  hinder  the 
stranger  from  keeping  the  possession  to  which  he  may  have 
right,  (q)  The  court  also  at  their  discretion  will  set  aside  a  writ 
of  possession  regularly  executed,  and  let  in  tbe  landlord  to  try  on 
suggestion  of  collusion,  (r) 

In  the  case  (s)  in  Keble  above  cited  it  is  said  that  against  a 
defendant  the  plaintiff  may  have  a  new  writ  of  habere  facias  as 
well  as  an  attachment,  after  a  writ  executed:  but  in  a  receot 
case,  (0  where  the  lessor  of  the  plaintiff  had  been  put  in  posses- 
sion by  a  writ  of  habere  facias  ^  on  tbe  23d  February,   1806,  and 

(o)  Kiiigsdale  t>.  Mann,  6  Mod.  S7.  (r)  Doe  d.  Grocers'  Company  v.Boe, 

ip)  Davies  d.  Povcy  v.  Doe,  2  Bl.  5  Taunt  805. 

Rep.  892.  (s)  Ratcliff  v.  Tate,  suprm. 

{g)  Ratcliff  v.  Talc,   1   Keb.  779.  (t)  Doc  d.  Pale  v.  Roc,  1  Tannt. 

Lovelace  v.  RutcIlfT,  I  Keb.  785.  55. 
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it  was  stated  tbat  on  the  lOth  October,  1807,  while  he  continued 
in  possession,  the  defendant  entered  by  force,  and  still  forcibly 
held  the  same,  and  resisted  with  violence  his  attempts  to  regain 
the  same  :  the  court  held  that  no  new  writ  could  ist^ue,  although 
■the  sheriff  had  not  returned  the  former  writ.  They  denied  the 
case  in  Keble.  An  alias  could  not  issue  after  a  writ  executed:  if 
it  could,  the  plaintiflT  by  omitting  to  call  for  the  return  of  the 
writ  might  retain  the  right  of  suing  out  a  new  habere  facias  j  as  a 
remedy  for  any  trespass  which  the  same  defendant  might  commit 
within  twenty  years  after  the  date  of  the  judgment. 

If  the  writ  be  returned  by  the  sheriflT  (as  fully  executed), 
though  not  filed,  no  new  habere  facias  can  issue ;  because,  when 
the  return  is  made,  it  becomes  a  record,  which  the  court  is 
entitled  to.  (u)  And  in  a  case  (v)  where  judgment  had  been 
signed  against  the  casual  ejector,  and  possession  had  been  deli- 
vered for  a  month,  and  the  landlord  who  had  been  admitted  de- 
fendant w^nt  down  and  prevailed  with  the  tenants  to  attorn  to 
him  on  giving  them  security,  and  then  the  plaintiff  in  ejectment 
moved  for  a  new  writ  of  possession,  the  court  refused  to  relieve 
him,  because  there  had  been  a  regular  execution  of  the  first  writ ; 
and  they  said  the  distinction  was  that  if  immediately  after  the 
writ  had  been  executed  the  tenants  had  attorned,  there  should 
have  been  a  new  writ,  but  not  where  the  possession  had  contU 
iiued  as  delivered  so  long  as  it  had  in  this  case,  (x) 

Habere  facias  possessionem  cannot  issue  after  the  expiration  of 
a  year  without  a  scire  facias :  but  where  the  judgment  was  with  a 
cesset  executio  for  a  year  and  a  half,  it  was  held  that  it  might  be 
without  a  scire  facias*  (t/)  After  judgment  where  there  are 
several  plaintiffs  or  defendants,  and  one  dies,  execution  may  be 
taken  out  by  or  against  the  survivors  without  scire  facias.  («) 

If  the  delay  of  execution  be  by  injunction  of  the  Coart  of  Chan- 
cery, it  was  formerly  thought  that  there  must  he  ti  scire  facias : 
for  an  injunction  not  being  a  matter  of  record,  a  court  of  law,  it 
was  said,  would  not  take  notice  of  it.  The  course  suggested 
under  such  circumstances  was  to  take  out  the  writ  of  execution, 
and  continue  it  down  by  vicecomes  non  tnisit  breve^  which  would 

(k)  8  Brownl.  816,  853.  808.    Cas.  temp.  Holt  865.    SeeProc* 

(v)  Goodrigbt  v.  Hunt,  8  Str.  830.  tor  v.  Johnson,  I  Lord  Raym.  669.  . 

(x)  But  see  mpra,  (z)  Anon.  3  Salk.  319. 
ijf)  Vfiihctiv.  Harrii,  8  Ld.  Rayni. 
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have  been  no  breach  of  the  injunction,  and  have  saved  tbeidn  fa* 
cias.  (b)  But  this  doctrine  seems  to  have  been  over-ruled  bj  the 
more  recent  case  ofMichell  v*  Cue,  (c)  where  it  appeared  that  the 
whole  delay  had  arisen  from  the  conduct  of  the  defendanta  bj 
obtaining  injunctions  from  the  Court  of  Chancery.  The  court 
having  considered  the  cases  before  cited,  were  unanimous  that  the 
rule  of  reviving  a  judgment  above  a  year  cdd  by  ascirefadaaf 
before  suing  out  execution  upon  it,  which  was  intended  to  pro- 
vent  a  surprise  upon  the  defendant,  ought  not  to  be  taken  sd?tii- 
tage  of  by  the  defendant  uqder  the  circumstances,  who  was  so&r 
from  being  surprised  by  the  plaintiff's  delay,  that  he  hioiself  bad 
been  trying  all  manner  of  methods  whereby  he  might  dehy  the 
plaintiff.  The  rule  to  set  aside  the  execution  for  irregularity 
was  discharged  with  costs. 

If  the  plaintiff  die  within  a  year  and  a  day,  his  executors  eaiH 
not  take  out  execution  without  a  scire  facias^  for  they  are  not 
parties  to  die  judgment :  though,  if  executioa  has  been  regularly 
sued  out  in  the  lifetime  of  the  testator,  the  sheriff  may  eiecole 
it  after  his  death,  because  the  authority  is  from  the  court,  aod  not 
from  the  party.  If^  after  judgment  and  berore  executioa,  tbe 
defendant  dies,  and  a  scire  facias  goes  forth,  it  must  be  agaioit 
the  terretenants,  and  not  against  the  executor,  without  uamins 
him  as  terretenant.  (J)  Scire  facias  after  judgment  by  deftoit 
against  the  casual  ejector  should  go  against  the  terretenant  as 
well  as  tbe  defendant,  (e) 

Where  (/)  the  plaintiff  is  nonsuited  at  the  trial  for  want  or 
tbe  defendants  confessing  lease,  entry,  and  ouster,  it  has  beea  be- 
fore  observed,  that  he  is  not  entitled  in  the  K.  B.  to  sign  judg' 
nxent  against  the  casual  ejector,  nor,  consequently,  to  issue  exe- 
cution till  the  posiea  comes  in  on  the  day.  in  bank :  but  tbe  prac' 
tice  seems  to  be  otherwise  in  C.  B.  (g) 

Where  however,  in  K.  B.,  in  ejectment  the  landlord  is  ad- 
mitted to  defend  on  the  tenant's  not  appearing,  upon  wbica 
non-appearance  judgment  is  signed  against  the  casual  q^^^'^ 

(6)  Winjerif.  Lighlbound,  1  Str.  SQl .         (e)  Withers  v.  Harris,  1  Salt  ^' 
Booth  ©.  Booth,  1  Salk.  322.  S.  C.  6         (/")  Doe  d.  Lord  Palmcrston  p.  Cope- 
Mod.  dSS.  land,  8  T.  R.  779. 

(c)  8  Burr.  660.  (g)    Throgmorton  d.  ftirfa*  '* 

(d)  Eyres  r.  Taunton,  Cro.  Cat.  2S5,  Benlley,  (n.  a.)  8  T*  tt.  TSe* 
312. 
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fvith  a  stay  of  execution  till  further  order ;  if  the  plaintiff  be 

^-  afterwards  nonsuited  at  the  trial,  on  account  of  the  landlord's 

"^^  not  confessing  lease,>ntry,and  ouster,  the  lessor  of  the  plaintiflT 

""'  must  apply  for  leave  to  take  out  execution  against  the  casual 

"^  ejector :  and  it  is  likewise  usual  to  apply  to  the  court  for  tfa^ 

^^     "  same  purpose  after  verdict,  where  the  landlord  has  appeared*  at 

**  the  trial,  and  confessed  lease,  entry,  and  ouster,  although  ft  has 

CR,''  been  said  not  to  be  necessary*    In  the  case  of  a  nonsuit,  however, 

i^^  although  if  execution  is  taken  out  without  application  to  the  court, 

Bi  it  is  error,  yet  if  the  landlord  omit  the  opportunity  of  shewing 

m  it  for  cause  of  error,  the  execution  is  regular,  and  cannot  be  set 

'd  aside.  (A) 

W  After  verdict  and  judgment  against  the  tenant  a  Ji.  fa.  or  ca. 

if  $a.  for  the  damages  and  costs  may  be  included  in  the  same 

writ. 

0  Where  an  ejectment  was  brought  against  a  feme  sole,  who 
f«  ^  married  before  trial,  and  a  verdict  and  judgment  was  had  against 
1^  Ler  in  her  original  name,  it  was  held  to  be  regular  to  issue  an 
^  /tab»  fac.  pois.  and  fi.  fa.  against  her  in  the  same  name,  though 
f  the  fi.  fa.  was  inoperative,  because  she  had  no  goods;  and  the 
^  writ  said  nothing  of  the  goods  of  her  husband,  (k) 

,1  A  writ  of  error  regularly  sued  out  is    a  supersedeas  of  exe- 

^  cution  in  the  K.  B.  from  the  time  of  its  allowance,  (/)  or  in 

1  the  C.  B.  from  the  delivery  of  it  to  the  clerk  of  errors,  (m) 
^  provided    bail    when     requisite    be    put    in    thereon    in    duQ 

time,  (n) 

By  the  consent  rule  the  defendant  undertakes  to  appear  and 
receive  a  declaration;  the  necessity,  therefore,  of  an  original  writ, 
if  the  proceedings  are  in  the  C.  P.,  is  superseded :  but  when  i^ 
writ  of  error  is  brought  the  plaintiff  must  file  an  original,  unless 
}l  be  aHer  verdict,  when  it  is  helped  by  the  stat.  S8  Eliz.  c.  II. 
So  in  K.  B.  there  is  no  necessity,  except  when  writ  of  error  is 
brought  for  a  lalitaty  or  bill  of  ejectment.  But  the  party  must 
file  bail  before  he  can  proceed.    The  reason  is  that  the  court  has 

(k)  8  Tidd.  Fr.  1012,  1057.  2  Purr.  381.  I  Burr.  84a 

757.  (r/i)  Sykes  d.  Oatcs  v,  Davrson,  8 

(k)  Doe  d.  Taggari  v.  Batcher,  3  Barnes  170. 8vo. 

M.  ft  S.  5ftT.  (If)  Jaques  r.  Nixon,  1  T.  R.  879. 

(I)  Perkins  vi  Wollaslon,  1   Salk. 
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no  authority  to  proceed  in  ejectment  by  bill,  unless  tbedefendant 
is  in  custody  :  therefore,  by  the  rule,  bail  is  ordered  to  be  filed, 
that  the  court  roay  have  authority  to  proceed,  (o)  He  must  also 
file  a  bill  of  ejectment  besides  the  plea  roll  in  case  of  a  writ 
of  error  brought,  before  errors  assigned. 

The  casual  ejector  cannot  bring  error,  being  a  mere  nomi- 
nal defendant ;  the  writ,  therefore, -can  only  be  brought,  where  the 
defendant  has  appeared  and  confessed  lease,  entry,  and  ouster(p) 
So  if  the  landlord  be  admitted  to  defend,  a  writ  of  error  cannot 
issue  in  the  name  of  the  casual  ejector,  (q) 

By  the  16  and  17  Cha.  II.  c.  8.,  made  perpetual  by  the  22  and 
S3  Cha.  II.  c.  4.(r)  no  execution  shall  be  staid  inanyof  thecoarts 
of  record  at  Westminster,  or  in  the  counties  palatine,  or  in  the 
courts  of  great  sessions  in  Wales,  by  writ  of  error,  or  supersedeas 
thereon,  after  verdict  and  judgment  in  any  action  of  ejectment, 
unless  the  plaintiff  in  error  shall  be  bound  to  the  plaintiff  in 
ejectment  in  such  reasonable  sum  as  the  court  to  which  such  writ 
of  error  shall  be  directed  shall  think  fit,  with  condition  that  if  the 
judgment  shall  be  affirmed,  or  the  writ  of  error  discontinued  in 
default  of  the  plaintiff  in  error,  or  the  plaintiff  in  error  be  non- 
suited in  such  writ  of  error,  that  then  the  said  plaintiff  in  error 
shall  pay  such  costs,  damages,  sum  and  sums  of  money,  as  shall 
be  awarded  upon  or  afler  such  judgment  affirmed,  disconti- 
nuance, or  nonsuit.  And,  to  the  end  that  the  same  sums  and 
damages  may  be  ascertained,  it  is  further  enacted  that  (he  court 
wherein  such  execution  ought  to  be  granted,  upon  such  affirma- 
tion, discontinuance,  or  nonsuit,  shall  issue  a  writ  to  enquire  as 
well  of  the  mesne  profits,  as  of  the  damages  by  any  waste  com- 
mitted after  the  first  judgment  in  ejectment ;  and  upon  the 
return  thereof  judgment  shall  be  given  and  execution  award- 
ed for  such  mesne  profits  and  damages,  and  also  for  costs  of 
suit. 

With  respect  to  this  last  clause  it  may  be  observed  thatio  acase 
reported  in  3  Burr.  1823,  (s)  it  appears  that  the  court  obliged  the 
plaintiff  in  error  to  enter  into  a  rule  not  to  commit  waste,  or  de- 
struction, during  the  pendency  of  th  writ  of  error^    The  plwo* 

(o)  Runn.  Ejectment,  204.  (q)  t  Burr.  757.    2  Sell.  Pr.^W. 

(p)  Georf^e  d.  Bradley  v.  Wisdom,  (r)  Qa.  Irish  Statute  ? 

2  Burr,  757.  («)  Wharod  v.  Smart, 
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tiff  did  not  oppose,  and  entered'  into  the  rule,  and  also  justified 
bail  to  the  amount  of  400/* 

Though  the  stat.  16  and  17  Cha.  II.  provides  that  no  execu* 
tion  in  ejectment  shall  be  stayed,  unless  the  plaintiff  in  error  is 
bound  for  the  C09ts  in  case  judgment  be  affirmed  ;  yet,  by  reason- 
able construction,  it  is  sufficient,  if  he  procure  proper  sureties,  to 
«nter  into  the  recognizance  of  bail.  The  practice  in  K.  B.  is  to 
take  the  recognizance  in  double  the  improved  rent,  and  the  single 
costs  of  the  ejectment.  (/)  There  are  some  advantages  in  this 
practice;  for  the  sureties  may  be  examined  as  to  their  sufficiency, 
whereas  the  plaintiff  in  error  himself  could  not.  In  some 
cases,  as  in  that  of  infants  and  femes  covert,  who  cannot  enter 
into  recognizances,  this  mode  of  proceeding  seems  to  be  neces- 
sary. (//) 

In  the  C.  B.  the  clerk  of  erxors  governs  himself  in  fixing  the 
penalty  of  the  recognizance  by  the  amount  of  the  rent,  and  takes 
the  recognizance  in  two  years*  rent  or  profits,  and  double 
costs.  (Jt)  And  where  the  plaintiff  in  error  enters  into  the  recog- 
nizance, it  is  not  necessary  for  him  in  that  court  or  in  K.  B.  to  give 
the  defendant  in  error  notice,  (^)  for  he  cannot  be  examined 
as  to  his  sufficiency  ;(2)  but,  where  bail  in  error  are  put  in, 
notice  should  be  given  in  order  that  they  may  be  examined  as 
in  other  cases.  In  the  exchequer  bail  in  error  on  an  ejectment 
must  justify  in  double  the  improved  annual  rent  or  value  of  the 
premises  recovered.  But  bail  in  error  are  not  chargeable  for  the 
mesne  profits  in  an  action  upon  the  recognizance,  until  they  have 
been  ascertained  by  writ  of  inquiry,  pursuant  to  the  stat.  16  and 
17  Cha.  II.  c.  8.  s.  3.  (a) 

It  will  follow  from  what  has  been  said  that  under  the  stat.  16 
and  17  Cha.  II.  c.  8.,  the  defendant  is  entitled  by  law  to  the  writ, 
if  he  offers  to  become  bound  as  the  law  directs.  Therefore, 
where  the  lessor  of  the  plaintiff  swore  that  the  defendant  was 
insolvent,  and  also  that  he,  the  lessor,  had  a  mortgage  on  the 
land  for  more  than  it  was  worth  ;  yet  the  court  held  that  the 

(I)  Thomas  v.  Goodtitle,  4  Burr.  (y)  Ibid. 

$501.  (z)  Keene  d.  Lord  Byroo  v.  Dear- 

(m)  Kecne  d.  Lord  Byroo  o.  Dear-  don,  8  East  809. 

don,  8  East.  998.    Imp.  Pract  706.  (a)  Doeif.  Reynolds,  1  M.  and  S. 

(x)  Doe  d.  Webb  v.  Goundry,  7  847. 
Taunt.  427. 
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defendant  was  entitled  to  bis  writ  of  error,  he  becoming  bound  in 
double  the  rent,  (b) 

If  the  plaintiff,  after  obtaining  a  verdict  in  ejectment,  sues  out 
a^  writ  of  kai.  Jac*  po$$*  without  waiting  to  tax  his  costs,  the 
defendant's  writ  of  error  will  not  be  a  supersedeas.  For  if  the 
plaintiff  choose  to  waive  the  taxation  of  his  costs,  and  proceed  for 
the  possession  only,  it  is  competent  to  him  to  do  so :  the  inconve- 
nience urged  was,  that  the  plaintiff  not  having  taxed  his  costs, 
the  amount  of  the  penalty  of  recognizance  of  the  bail  in  error 
could  not  be  ascertained,  (c) 

Upon  affirmance  of  the  ejectment,  the  plaintiff  in  error  must 
pay  both  the  costs  and  mesne  profits  in  an  action  on  the  recogni* 
zaaee,  althoagh  the  action  is  brought  on  the  recogniieance  only 
for  damages,  {d) 

In  ejectment,  if  there  be  judgment  for  the  plaintiff,  and  the 
defendant  bring  a  writ  of  error,  the  court  of  K.  B.  will  not 
suffer  the  latter  to  proceed  in  a  new  ejectment  on  the  same  titles 
till  he  has  quitted  possession,  or  the  tenants  have  attorned  to  the 
lessor  of  the  plaintiff,  (e)  So,  if  there  be  judgment  for  the 
defendant  in  ejectment,  and  the  lessor  of  the  plaintiff  bring  writ 
of  error,  the  court  will  not  suffer  him  to  proceed  in  a  new 
ejectment  on  the  same  title,  until  the  costs  are  paid  of  a  former 
ejectment,  unless  he  can  satisfy  them  that  the  writ  of  error  is 
brought  with  some  other  view  than  to  keep  off  the  payment  of 
costs,  if) 

If  the  defendant  bring  a  writ  of  error  in  ejectment,  and  enter 
into  a  recognizance  pursuant  to  the  stat.  16  and  17  Cba.  II.  for 
the^osts,  the  plaintiff  on  judgment  in  his  favour,  on  the  writ  of 
error,  need  not  bring  a  scire  facias  or  action  of  debt  on  the 
recognizance,  'but  may  sue  out  an  elegit  or  writ  of  inquiry  to 
recover  the  mesne  profits  since  the  first  judgment  in  eject- 
ment, (g) 

After  a  landlord  has  recovered  in  ejectment  against  his  tenant, 
he  may  bring  an  action  of  debt  for  double  value,  for  the  time 

(ft)  Thomas  v.  Goodtiae,  4  Burr.         («)  Fenwick  v.  Grosvenor,  1  Salk. 

(c)  Doe  d.  Mcssiter  v.  Dyneley,  4  (/)    Grumble  ».  Bodily,    1  Sir. 

l^uDt.  2Se.  ^S*- 

(rf)  Doe  V.  Roach,  Cas.  temp.  Hardw.         (f )  2  Sell.  Pr.  ««6 

373. 


I 
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during  which  be  held  over  after  the  exptralion  of  the  notice  to 
quit)  because  the  double  value  is  a  penalty  given  for  oootuna- 
ciouQ  holding  over,  and  does  not  recognize  the  relation  of  land- 
lord and  tenant*  (Aj  But  when  a  tenant  has  held  over  on  a  void 
lease,  the  Ifindlord  cannot  maintain  debt  for  double  valne  after 
a  recovery  in  ejectment^  for  the  act  could  never  be  intended  to 
apply  to  a  case  where  the  resistance  on  the  part  of  the  tenant  was 
under  a  ffiir  claim  of  right,  (t) 


1' 


IV.  An  ejectm^pt  being  a  feigned  action  brought  against  a 
nominal  defendant,  and  usually  upon  a  siipposed  ouster^  is  not 
copejdered  a  proper  action  to  recover  flrom  the  veal  lenasit  the. 
profits  which  he  has  received  during  the  time  that  he  has  held; 
the  premises  recovered.    The  verdict  ia  ejectment  merely  esta«I 
blishes  the  fact  that  the  right  to  the  land  was  in  tlie  plaiotiff  01^ 
his  lessor,  from  the  time  that  the  title  of  the  plaintiff  or  of  hi^. 
lessor  accrued :  from  that  time  the  defbndant  is  a  trespasser;  anA 
damages  may  be  recovered  from  him  for  his  unjust  possession^ 
equal  (o  the  value  of  the  land  during  that  time^  aad  the  propec! 
action  for  this  purpose  is  an  action  of  trespass  vt  el  arms.  .1 

The  action  of  trespass  for  the  mesme  profits^  is  therefore  conse^' 
quential  to  the  recovery  ia  ejectment.  It  may  be  brought  by  Iba 
lessor  of  the  plaintiff  in  his  own  name>  or  in  the  name  o£  tlHf 
nominal  plaintiff.    In  either  shape  it  is  his  action.  \ri 

This  action  will  lie  by  one  tenant  in  common  after  he  liae 
recovered* in  ejectment  against  the  other; (A*)  and  it  may  hrjl^ 
brought,  though  error  be  pending;  (I)  in  which  case  the  plainttj^ 
may  proceed  to  ascertain  his  damage  and^sign  judgment :  butitte 
court  will  stay  execution  pending  the  error,  (m)  And  if,4i0 
plaintiff  has  recovered  different  lands  against  several  in  the  sa^ 
ejectment,  he  may  bring  several  actions  against  the  ocdipioli^ 
and  the  court  cannot  compel  bind  to  consolidate  them,  (it)  :'-r^; 
If  the  action  be  brought  by  the  nominal  plaintiff,  the  couct<Ki 
application  will  atay  the  proceedings  till  security  be  given«^#M^' 
costs*    The  release  also  of  the  action  by  such  a  plaintiff  "will^jl^ 

(h)  Soolsby  r.  Kevins,  0  SmI.  SIO.  (i)  Donford  r.  Mlys,  18  Mod.  IW 


(0  Wright  V.  Smith,  in  the  Exch.         (m) «  Sell.  Pr.  W6.  ♦V  ^ 

5  Esp.  N.  P.  C.  S03.  (If)  Stacej   v.   Sutton,   Cas.  teKyp: 

{k)  Goodtitlc  V.  Tombs,  3  Wils.  i  18.      Hardw.  197.  *''    . 
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considered  a  contempt :  (o)  but,  as  was  observed  by  Lawrence^  J. 
Ill  Bauerman  r.  Radenius,  (p)  Lord  Holt  did  not  say  that  the 
release  would  not  dereat  the  action.  This  therefore  seems  to  be 
the  mobt  that  a  court  of  law  can  do  in  cases  of  this  kind,  {q) 

The  declaration  in  this  action  must  expressly  state  the  several 
parcels  of  lands  from  which  the  profits  arose,  or  the  defendant 
may  plead  the  common  bar.  (r)  If  the  declaration  do  not  state 
the  time  when,  &c.  but  only  state  that  the  defendant  kept  pos- 
session for  a  long  space  of  time,  the  defect,  although  bad  on 
special  demurrer,  will  be  cured  by  the  operation  of  the  stat. 
4  Ann.  e.  16.,  after  judgment  by  default  and  a  writ  of  inquiry 
executed  ;  so  that  no  objection  can  be  taken  in  arrest  of  the  final 
judgment  for  such  a  defect  of  form.  Bayley,  J.  observed  that 
the  want  of  alleging  a  certain  time  could  only  be  matter  of  form  : 
for  the  plaintiiF  would  not  have  been  tied  down  to  proof  of  the 
particular  day  if  he  had  stated  it.  (i) 

There  is  said  to  be  this  difference  between  an  action  by  the 
lessor  and  one  by  the  nominal  plaintiff",  that  the  defendant  can 
defend  his  title  against  the  lessor,  but  not  against  the  liessee, 
1)ecause  he  is  estopped:  (/)  but  the  better  opinion  se^ms  to  be 
that  the  judgment  in  ejectment  in  either  case  will  conclude  the 
defendant,  since  the  lessor  of  the  plaintiflf  and  the  plaintiff*  are 
in  effect  the  same  person.  But  beyond  the  time  laid  in  the  demise 
it  proves  nothing,  nor.  any  thing  as  to  the  value ;  therefore  it 
must  be  proved  how  long  the  defendant  occupied,  and  what  the 
value  is,  and  that  the  occupation  was  within  the  time  laid  in  the 
demise,  (u) 

The  judgment  in  an  action  of  ejectment  on  the  several  demises 
of  two  or  more  persons  is  evidence  for  them  in  an  action  of 
trespass  brought  by  them  jointly  ;  for  the  judgment  is  consistent 
with  their  being  tenants  in  common,  and  in  respect  of  sucb 
tenancy  they  may  jointly  maintain  trespass,  (j:)  It  is  no  evidence 
against  a  preceding  occupier:  (y)  nor  is  judgment  in  ejectment 

(0)  P^r  Holt,  C.  J.  ia  I  Salk.  S60.  (k)  Adin  v.  Parkio,  2  Barr.  665. 
(p)  7  T.  R.  669.  Gipps  v.  WoHcscott,  3  Salk.  S60. 
(q)  See  8  Tidd.  Pr.  706.  Jefferies  v.  Dyson,  S  Str.  960.  earUra. 
(r)  2  Cromp.  Pr.  223.  (x)  Chamier  r.  Clingo,  5  M,  and  S. 
(«)  Higgtns  V.  Highfield,  IS  East  64. 

407.  (y)  Bull.  N.  P.  87. 

(1)  Clarke  v.  Bossc,  l  Frcera.  534. 
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against  a  woman  evidence  against  her  and  her  husband  ;  for  the 
parties  are  not  the  same,  and  the  estoppel  operates  only  between 
the  same, parties.  (2)  In  such  cases  there  is  no  evidence  of 
trespass,  but  the  judgment  in  ejectment ;  and  the  wife's  con- 
fession of  trespass  committed  by  her  cannot  be  given  in  evidence 
to  afiect  the  husband  in  an  action  in  which  he  is  liable  for 
damages  and  costs. 

The  judgment  in  ejectment  is  conclusive  only  as  to  the  subject 
matter.  It  is  therefore  no  evidence  of  title  before  the  time  laid 
in  the  demise;  and  if  the  plaintiff  seek  (o  recover  damages  for  a 
wrongful  possession  antecedent  to  the  day  of  the  demise,  he  must 
prove  his  earlier  title,  which  the  defendant  will  be  at  liberty  to 
controvert,  (a)  And  in  all  cases  the  defi^ndant  may  protect  him- 
self by  pleading  the  statute  of  limitations,  from  the  payments  of 
the  mesne  profits  beyond  six  years,  (b) 

Where  judgment  in  ejectment  has  been  by  default  against 
the  casual  ejector,  proof  of  actual  possession  by  the  plaintiff  is 
necessary  to  support  the  action  which  is  founded  on  an  injury  to 
the  possession.  To  prove  this  an  examined  copy  of  the  writ  of 
possession  and  of  the  sheriff's  return  are  usually  given  in  evi- 
dence, and  an  entry  under  the  writ  of  possession  will  be  referred 
to  the  time  when  the  title  accrued.  But  where  the  judgment  is 
after  verdict  against  the  tenant  in  possession,  who  has  appeared 
and  confessed  lease,  entry,  and  ouster,  the  plaintiff's  possession 
seems  to  be  suflBciently  shewn  by  the  common  consent  rule, 
without  proving  the  writ  of  execution,  (c)  If  the  plaintiff  has 
been  let  into  possession  with  the  consent  of  the  defendant,  this  is 
sufficient  to  entitle  him  to  maintain  the  action  for  mesne  profits, 
though  no  writ  of  possession  has  been  executed,  (d) 

Where  premises  were  in  the  possession  of  a  tenant,  and  there 
was  judgment  against  the  casual  ejector,  in  an  action  of  trespass 
for  mesne  profits  and  costs  of  ejectment  against  the  landlord 
Lord  EUenborongh,  C.J.  thought  the  judgment  in  ejectment  no 
evidence  against  the  defendant,  wiihout  proof  of  notice  of  the 
ejectment,  but  that  a  subsequent  promise  by  him  to  pay  the  rent 

• 

(s)  Dean  v.  White,  7  T.  R.  1 18.  Comb.  453. 

(a)  Bull.  N.P.  87.  W  Calvert  v.  Horsfall,  4  Esp.  N.  P. 

(*)SWils.  181.  C.167. 

(r)  Bull,  N.  P.  K7.  See  Bell  v.  Clark, 
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and  costs  aaioiiBled  to  an  admission  ihxi  be  was  liable  to  tlie 
action.  («>  So,  if  no  writ  of  possession  bas  been  executed  after 
judgment  figakist  tbe  casual  ejector,  tbe  defendant  in  possession 
may  Con^overt  the  title,  if  be  was  not  made,  defendant  in  the 
ejeetment,  for  there  is  no  ver^ct  against  bim.  (/) 

Bankruptcy  has  been  held  to  be  no  plea  in  bar  to  tbis  action ; 
for  the  plaintiff  goes  for  the  whole  damages  occasioned  by  the 
loft ;  aiid,  when  damages  are  ikioertaiO|  they  caanot  be  proved 
under  tbe  commission,  (g)  So  also  since  it  is  enacted  by  tbe 
Stat  1  Crco.  IV.  c.  119.  that  fte  order  for  tbe  discharge  of  an 
insolvent  shall  specify  the  several  debls  to  which  'the  dischaqje 
shall  apply,  such  a  discharge  appears  to  be  no  bar  to  an  action 
for  mesne  profits/ (A) 

Upon  the  general  issue  evidence  is  not  admissible  that  the 
plaintiff  had  accepted  the  rent  of  the  premises  for  the  time  in 
dispute,. and  had  agreed  to  waive  the  costs  of  the  ejectment;  for 
such  a  diefence  is  in  substance  tliat  a  part  of  the  damages  had 
been  accepted-  in  satisfection  for  the  whote,  whereas  the  plea  waa 
that  no  trespass  had  been  committed,  (i) 

The  action  being  for  tortious  oieonpation,  tiie  damages  ape 
unliquidated,  and  dierefore  cannot  be  paid  into  court ;  neither  is 
the  rent  any  mcAsure  of  them,  since  the  jury  may  give  what 
damages  they  please,  (k)  But  if  the  plaintiff  in  tbe  action  for 
meaiie  profits  recover  less  than  40^.,  and  tbe  judge  do  not 
certify  that  the  title  came  ifi  question,  the  plaintiff  can  recover 
no  mono  Costs  than  damage*  (i) 

Wh^e(fft)  after  a  recovery  in  ejectment  and  before  an  action 
for  mesno  profils  th^  defi^dant  became  a  bankrupt,  and  the  jury 
did  not  include  the  costs  of  tbe  ejectment  in  their  verdict  in  -exe* 
cnting  the  writ  of  inquiry  on  tbe  action  for  mesne  profits,  the 
eonrt  rcAised  to  set  aside  the  ittquisition,  because  the  plaintiff 
might  bare  proved  the  costs  of  tbe  ejectment  as  a  debt  under  the 
eommission* 
/  The  nominal  plaiatiff  in  ^ectment,  in  whose  name  tiie  mesno 


[e)  Hunter   v.   Britte>    3    Campb.  (i)  Doe  d.  Hill  v.  Lee,  4  Taunt  459. 

P.  C.  455.  (A-)  Holdfast  v.  Morris^ «  Wils.  115- 


(/)  2  Str.  960.  Jefferies-v.  Dysoir.  (t)  Doe  v.  Davie;),  ST.R.  593. 

' V»>  Goodtftte  V.  North,  Dougl.  684.  (m)  Gulliver  v;  Drinkwater,  %  T.  R. 

m)  See  I  Tidd.  Pr.  397.  and  the  261. 
AjjRlenda. 


Chap.  VI.J       ^  trespass  for  mesne  proJUs.  8\b 

profits  have  been  recovered,  may  6iie  for  an  escape  id  execotioR 
of  the  mesne  profits,  (n} 

Any  one  in  possession  of  the  premises  after  a  recovery  of  tfitm 
bj  action  of  ejectment  is  a  trespasser,  and  as  sueb  liable  to 
damages,  though  not  perhaps  aqjounttng  quite  to  the  mesne 
prints  :*  neither  can  a  stranger  cover  himself  bj  alleging  the 
licence  of  the  defendant,  for  no  one  can  license  another  to  do  an 
illegal  act.  (o) 

The  plaintifi^  can  recover  no  further  costs  in  this  action  than 
were  taxed  in  the  ejectment,  if  it  was  regularly  defended  :  but  it 
is  otherwise,  if  judgment  was  against  the  casual  ejector,  (p) 

The  costs  of  the  ejectment,  where  the  defendant  suffers  judg- 
ment to  go  by  default,  may  be  recovered  in  this  action  under 
that  part  of  the  (feclaration  in  which  the  plaintiff  complains  of 
having  been  obliged  to  expend  money  in  recovering  possession  of 
the  premises,  (q) 

By  the  stat.  1  Geo.  IV.  c.  87.  s.  S»  the  judge  before  whom  an 
ejectment  is  tried  between  landlord  and  tenant  is  enabled, 
whether  the  defendant  shall  appear  or  not,  to  permit  the  plaintiflf 
at  the  trial  after  proof  of  his  right  to  recover  the  whole  or  part 
of  the  premises  in  possession  to  go  into  evidence  of  the  mesne 
profits,  which  shall  or  might  have  accrued  from  the  day  of  the 
expiration  or  determination  of  the  tenant's  interest  in  the  same 
down  to  the  time  of  the  verdict  given  in  the  cause,  or  to  some 
preceding  day  to  be  specially  mentioned  therein;  and  the  jury  o» 
the  trial  finding  for  the  plaintiff  shall  in  such  case  give  their 
verdict  upon  the  whole  matter,  both  as  to  the  recovery  of  the 
premises  and  the  mesne  profits  ;  provided  that  nothing  in  the  act 
shall  be  construed  to  bar  the  landlord  of  his  action  of  trespass  for 
mesne  profits,  which  shall  accrue  from  the  verdict,  or  the  day  so 
specified  as  aforesaid  to  the  day  of  the  delivery  of  the  possession. 

There  is  a  concurrent  remedy  in  equity  by  account  for  mesne 
profits  :  bot  the  rule  is  the  same  as  at  law ;  for  no  bill  can  be  filed 
in  equity  for  an  account  till  the  possession  is  recovered  by  eject* 
ment.  (r) 

In  equity  any  person  in  possession  of  an  estate  may  bring  a 

<n)  Doe  v.  Jones,  S  M.  and  S.  473.  (f  >  Doe  d.  HiH  v.  tee,  4  Taunt. 

(o)  Gndlestone  r.  Porter,  K.  B.  M.  459. 

39  Geo.  III.  Woodfair»  Landlord  and  (r)  1  Atk.  525.     Sayer  v.  Peine,   I 

Tenant,  4  W.  Vet.  232. 

ip)  1  Esp.  N.P.  R.  358. 
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bill  to  discover  the  title  of  a  person  bringing  an  ejectment,  and 
pray  that  be  may  set  it  out,  and  say  whether  the  title  be  not  in 
some  other,  in  order  that  he  may  make  a  defence;  even  considering 
him  a  wrong  doer  against  every  body  else,  (s) 


The  statutes  5  Rich.  II.  st.  I.  c.  8.  and  15  Rich.  II.  c.  ^.  pnM 
nish  forcible  entries  as  offences  of  a  criminal  nature  by  imprison- 
ment. The  statutes  8  Hen.  VI.  c.  9.,  31  Eliz.  c.  H.^andSlJam. 
I.  c.  15.,  as  well  as  the  Irish  stat.  10  Ch.  I.  st.  3.  c.  IS.,  provide 
the  remedy  of  restitution  for  such  an  injury.  The  stat.  8  Hen.  VI« 
c.  9.  provides  that  after  complaint  made  to  the  justices  of  the  peace 
of  the  county,  or  one  of  them,  they  shall  within  a  convenient  time 
cause  the  provisions  of  the  stat.  15  Rich.  I.  c.  9.  to  be  executed.  And 
by  s.  3.,  whether  such  persons  making  the  entry  shall  be  present 
or  not,  the  justices  may  inquire  in  some  town  next  the  tenement, 
or  other  convenient  place,  by  the  people  of  the  county,  as  well  of 
them  that  make  such  forcible  entries,  as  of  them  that  hold  the 
same  by  force  ;  and  if  it  be  found  that  any  doth  contrary  to  the 
statute,  the  Justices  shall  cause  the  said  lands  to  be  reseized,  and 
put  the  party  so  put  out  into  full  possession.  And  if  any  person 
after  such  entry  make  a  feoffment  or  other  discontinuance  to  any 
person  for  maintenance,  or  to  defraud  the  possessor  of  his  re^ 
covery  ;  if  after  in  the  assize  or  other  action  such  feoffments  be 
found  to  be  made  for  maintenance,  such  feoffment  shall  be  void. 
By  s.  6.  mayors  or  justices  of  the  peace,  sheriffs,  and  bailiffs  of 
cities  and  boroughs  having  franchise,  have  power  to  make  similar 
inquiries.  By  31  Eliz.  c.  11.  no  restitution  can  be  made  in  thid 
way  where  the  party  indicted  has  had  possession  for  three  years 
next  before  the  indictment  found.  But  by  the  stat.  SI  Jam.  I. 
c.  15.  the  remedy  by  restitution  is  extended  to  tenants  for  years, 
tenants  by  elegit,  statute  merchant  and  staple.  The  Irish  stat. 
10  Ch.  I.  sess.  3.  c.  13.  adds  the  clause,  that  every  justice  of  the 
assize  shall  have  the  same  power  of  inquiry  as  justices  of  the 
peace. 

If  a  landlord  enter  with  a  strong  hand  to  dispossess  the  tenant, 
he  may  be  indicted  under  these  statutes :  bnt  a  tenant  holdin^^ 
over  cannot  distrain  for  damage  feasant  the  landlord's  cattle 
which  are  put  on  the  premises  by  way  of  taking  possession.  (/) 


{M)  Mclraifr.  TIarv-'    i  Vez.  «49.         {t)  Taunton  r.  Coslan,  7  T.  K.  431. 
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v.  In  conclufiion,  it  is  necessary  briefly  to  notice  the  doctrine 
of  merf^er,  before  we  treat  of  surrender.  Merg^cr  has  sometimeB 
been  considered  as  a  surrender  inlaw  ;  and,  indeed,  the  main  dis- 
tinction between  the  two  relates  chiefly  to  the  mode  of  their  ope' 
ration.  In  a  surrender  it  is  requisite  that  the  tenant  of  the  particu- 
lar estate  should  relinquish  it  in  favour  of  the  next  vested  estate 
in  remainder  or  reversion.  On  the  other  hand,  the  doctrine  of 
merger  is  usually  confined  to  those  cases  in  which  the  estate  in 
remainder  or  reversion  comes  to  the  tenant  of  the  particular 
estate.  Merger,  as  well  as  surrender,  may  be  conditional ;  and 
it  may  operate  as  to  one  part  of  the  land,  and  not  as  to  another. 

A  term  for  years,  or  an  estate  for  life,  may  be  extinguished  when 
there  is  a  union  of  the  fee  or  freehold  and  the  particular  estate 
in  tlie  fiame  person,  either  in  the  same  or  different  legal  rights 
with  a  few  exceptions.  The  intervention,  however,  of  any  vested 
estate  in  remainder  will  prevent  a  merger.  An  interesse  termini 
will  be  no  impediment,  because  it  is  not  a  vested  estate;  neither 
will  the  merger  have  any  efl'ect  upon  the  interesse  termini.  («) 
So  an  estate  in  joint  tenancy  will  not  prevent  a  merger  as  to  one 
moiety  or  other  joint  share  ;  for  t!ie  merger  will  be  a  dissolution 
of  the  jointure,  and  the  estate  is  said  to  be  executed  as  to  such 
moiety  or  otiier  joint  share,  (jt) 

If  a  lease  for  years  be  made  to  A.,  and  the  lessor  makes  a  fcofl*- 
m«nt  to  B.  with  a  letter  of  attorney  to  A.  to  deliver  seisin,  and  he 
makes  livery  accordingly,  this,  act  being  purely  ministerial,  will 
not  extinguish  the  term  ;  though  it  may  be  proper  for  A.  after  the 
livery  to  enter  in  order  to  secure  his  term,  and  settle  the  rever- 
sion, which  was  all  that  was.intended  to  pass  by  the  feoffmeht.  {t/) 
So  merger  is  prevented  by  the  express  meaning,  as  well  as  by  the 
equity,  of  the  statute  of  uses.  A  lessee  for  years  may,  therefore^ 
be  feoffee  (o  uses  without  injury  to  his  term.(z)  So  he  may  be 
tenant  to  the  prcecipe  for  sufiering  a  common  recovery,  althoun;h, 
till  the  recovery  is  6ufl*ered,  there  is  an  actual  union  and  merger 
of  the  two  estates  in  the  same  legal  right :  but,  since  after  the 
recovery  the  uses  are  guided  by  the  bargain  and  sale  in  rolled,  it  is 

(ti)  Dy.    112.  a.     Norlhen's  case.  (y)  Co.  Litt.  5S.  b.    Moor.  U.  290. 

Hetl.  55.    Dy.  177.  pi.  35.    Shep.  T.  605.    Cro.  Jac.  177. 

276.    Prest.  Mcrg.  2T6.  (s)  Cheyney's  case,  Moor.  196. 

(jt)  Co.  Liu.  183.  b.    9  Aad.  802. 
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considered  within  the  equity  of  the  8tatate$  and  the  rent  and  terra 
will  be  reviTed  after  the  recovery  is  suffered,  (a)  A  lessee  for 
years  may  be  a  relessee  to  uses  within  the  same  equity,  (b) 

Before  the  stat.  29  Ch.  II.  c.  3.  and  stat.  U  Geo.  IL  cSO. 
the  lenee  for  years  of  tenant  pur  outer  vie  would  have  become 
an  occupant  on  the  death  of  the  lessor  ;  and,  consequently,  the 
accession  of  the  freehold  would  have  merged  the  estate  for  years  : 
but  those  statutes,  and  especially  the  latter,  having  abolished 
general  occupancy,  the  merger  will  be  prevented  by  the  heir  or 
executor  taking  the  reversion  by  special  occupancy. 

The  mere  union  of  two  terms  in  one  person,  whether  in  the 
same  different  legal  rights,  will  not  operate  as  a  merger  of  either. 
A  lessee  for  years  may  indeed  surrender  expressly  to  a  termor  for 
years ;  or  he  may  take  a  new  lease  from  the  lessor,  which  will  operate 
as  a  surrender  in  law  ;  and  in  both  these  cases  an  extinguishment 
of  his  own  term  will  take  effect :  but  in  these  cases  it  is  a  question 
of  intention ;  and  it  is  presumed  that  a  surrender  is  intended, 
because  otherwise  the  intention  of  the  parties  would  not  take  effect. 
Merger,  however,  has  no  reference  to  contract ;  and  Ihere  seems 
to  be  no  reason,  independent  of  the  rules  of  law,  why  the  extin- 
guishment should  take  place,  and  the  result  of  the  cases  seems  to 
be  that  no  mergtr  will  take  place  under  such  circumstances.  <c) 

Where  (d)  the  lessor  mortgaged  his  reversion  to  the  lessee  for 
years,  it  was  held  to  be  a  merger,  although  the  lessor  afterwards 
performed  the  condition  on  the  day  of  pi^)roent. 

Where  (e)  A.  seized  of  a  house  called  M .,  and  two  others,  leased 
these  last  two  to  B.  for  twenty-one  years,  and  then  leased  the  same 
in  reversion  to  C*  for  years,  and  then  devised  them,  together 
with  the  house  called  M.,  to  C. ;  and  C.  entered  into  M.,  and  took 
the  rent  of  the  other  two :  it  was  held  that  his  entry  into  M. 
vested  the  whole  in  him  as  devisee  ;  and,  therefore,  the  term  in  re« 
version  became  extinct. 

So  where  (f)  a  lessee  for  years  devised  his  term  to  his  wife  for 

(a)  Ferrers  v.  Fermor,  Gro.  Jac.  4  Burr.  1980.  Davidson  d.  Bromley 
643.  2  Roll.  Rep.  845.  8  Mod.  834.  v.  SUnley,  ibid.  8810. 

(b)  Fountain  o.  Coke,  I  Mod.  107.  (d)  3  Leon.  6.  pi.  17.  Monnson  v. 
How  V.  Stile,  8  Lev.  186.    1  And.  833.  West,  Gouldsb.  08, 

(c)  1  Leon.  303, 388.  Shep.  T.  347.  (tf)  Coleboume  v.  Mixitone,  1  Leon. 
Yin.  Abr.  86S.  pi.  11.  369.  pi.  17.  and  120. 

in  noiiB.   3  Leon.  245.   Cro.  £iiz.  308.  (/)  Johnson  v.TrumperJ^.Jon.  3S9. 
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ife  ,  remainder  overhand  the  devisee  in  remainder  assigned  all  his 
right  and  interest  to  the  reversioner ;  the  possession  of  the  term 
Was  held  well  merged  after  the  death  of  tenant  for  life :  but  it 
seems  not  till  then ;  because  before  that  it  was  only  a  possibility* 

Notwithstanding  one  of  two  estates  is  held  in  trust,  and  the 
other  is  held  bene6cially  by  the  same  person  on  the  same  or 
different  trusts,  the  doctrine  will  operate  on  these  estates; 
because  the  law  takes  no  notice  of  trusts :  but,  wh^n  the  merger  in 
law  takes  effect,  courts  of  equity  interpose;  and  will  as  against  the 
person  who  has  occasioned  the  injury  to  the  beneficial  owner,  and 
against  all  persons  claiming  under  such  trustee,  without  consider- 
ation or  with  notice  of  the  equitable  title,  support  the  trust 
by  decreeing  possession  of  the  land  for  the  time  of  the  estate 
merged,  or  by  decreeing  a  conveyance  as  the  circumstances  may 
require,  (g)  The  accession,  however,  of  one  estate  to  the  other 
by  mere  act  of  law^  as  by  marriage,  descent,  by  executorship,  or 
intestacy,  will  not  occasion  a  merger  of  one  eiitate  in  the  other, 
when  they  are  held  in  different  rights;  and  this  without  any  dis- 
tinction, whether  the  term  accedes  to  the  freehold,  or  th.e  free- 
bold  to  the  term,  (k) 

An  interesse  ierminij  although  it  is  no  impediment  to  merger,  nor 
is  affected  by  it,  where  it  relates  to  estates  in  another  than  the  per- 
son entitled  to  it,  yet  may  be  itself  the  subject  of  merger,  and  be  ex- 
tinguished in  the  inheritance  before  it  commences  in  possession,  (i) 


VI.  We  now  come  to  treat  of  surrenders.  A  surrender  is  de- 
fined to  be  the  yielding  up  of  his  estate  by  the  tenant  of  the 
particular  estate  to  the  tenant  of  the  next  immediate  estate  in 
remainder  or  reversion,  by  which  means  such  particular  estate  is 
extinguished. 

An  estate  at  will,  among  common  persons,  need  not  be  surren. 
dered,  because,  being  at  the  will  of  both  parties,  either  may  deter- 
mine it:  but  in  the  case  of  the  king  it  is  not  at  the  will  of  both, 
but  only  at  the  will  of  the  king.  An  estate  at  will  held  of  the 
crown  cannot,  therefore,  be  determined  by  the  party  in  any  way 
but  by  surrender,  (k) 

ig)  The  Duke  of  Norfolk^s  case,  S         (1)  SalmoD  v.  Swano,  Cro.  Jac.  619. 
Cb.  Ca.  15.  ik)  1  Lord  Raym  51. 

(k)  Preft.  Mcrg.  879. 
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A  surrender  of  a  term  in  possession  may  be  made  to  a  rever* 
sioner  for  years,  even  where  the  term  in  reversion  is  for  a  less 
number  of  years  than  that  surrendered;  and  the  surrender  being 
absolute  will  enure  to  the  benefit  of  all  those  who  successively 
take  in  remainder  or  reversion  after  the  first  lease  in  reversion 
has  expired.  (/) 

Express  surrenders  must  be  in  writing,  (i?t)  and  any  form  of 
words,  by  which  such  an  intention  may  appear,  will  make  an  ex- 
press surrender  :  but  a  covenant  to  surrender  at  a  future  time  will 
not  operate  as  a  surrender  when  the  time  arrives,  (/t)  So  express 
surrenders  relate  only  to  vested  interests,  or  to  interests  which 
have  been  reduced  into  possession  by  entry,  because  till  then  the 
lessor  has  no  reversion  in  which  the  possession  may  be  extin- 
guished. But  if  the  lessee  has  assigned  after  entry,  there  is  not 
the  same  objection  to  the  assignee's  surrendering  before  entry,  (o) 

In  a  late  case  (p)  it  was  held  that  an  agreement  that  the  liand- 
lord  should  have  immediate  possession,  (except  as  the'rein  men- 
tioned) of  a  farm,  lands,  and  premises  which  had  been  occupied 
for  a  term,  the  landlord  to  take  the  stock,  and  the  tenant  to  hold 
over  half  the  house,  half  the  stable,  the  barns,  and  an  inclosed 
ground,  and  to  have  the  joint  use  of  the  yard  with  the  landlord,  or 
the  incoming  tenant  till  the  25th  of  January  following,  without 
rent,  was  clearly  a  surrender  of  the  term  in  the  whole.  The 
question  arose  upon  the  stimp,  the  stamp  being  an  agreement 
stamp  only  ;  and  the  court  were  of  opinion  that  the  instrument 
was  properly  rejected  in  evidence  on  that  ground. 

Words  and  acts  between  strangers  will  not  operate  as  a  sur- 
render. It  19,  however,  observed  by  Lord  Coke(^)  that  if  a 
lessee  for  years  be  ousted  by  a  stranger,  and  he  release  to  the 
disseisor,  the  disseissee  may  enter,  because  the  term  is  extin- 
guished :  but  the  release  of  the  freehold  by  tenant  for  life  under 
the  same  circumstances  would  not  operate  by  extinguishment, 
because,  he  adds,  the  disseisor  has  a"  freehold  upon  which  the 
release  may  enure ;  but  he  has  no  terra  of  years  on  which  the 
release  of  the  lessee  for  years  can  enure. 

(0  Pory  r.  Allen,  Cro.  Eliz."  173.  (»)  Parson's  case,  Dj.  374.  b. 

Hughes  V.  Robotham,  Cro.  Eliz.  34.  (a)  8  Roll.  Abr.  494.    3  Leon.  96. 

7  Vin.  Abr.  409.  £.     2  Bl.  1075.    5  (ji)  Williams  v.  Sawyer,  3  Brod.  and 

Burr.  S698.  B.  70. 

(m)  St.  29  Cha.  11.  c.  S.  {q)   Co.  Lttt  875.  b.  t1%  %. 
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A.  demised  a  farm  to  B.  under  an  agreement  to  bold  from 
Michaelmas  1799,  to  Michaelmas  1816,  at  a  yearly  rent.  A.  died 
and  devised  the  premises  to  C,  who  in  1813  put  them  up  to 
sale  by  auction.  D.  became  the  purchaser,  and  also  agreed  to 
buy  B.'s  outstanding  term,  without  C.'s  knowledge  or  assent. 
D.  having  let  E.  into  possession  became  bankrupt.  In  1814  C, 
by  letter  to  B.,  admitted  that  E.  occupied  the  premises,  and  anter- 
wards  demanded  rent  from  him.  C.  and  D.'s  assignees  aflerwardd 
executed  mutual  deeds  of  release,  and  D.'s  assignees  released  E. 
Held  that  C.  was  entitled  to  recover  the  rent  from  1813  to  1 816  from 
B.,  as  there  had  been  no  surrender  in  writing  of  his  interest  to  D., 
and  C.  had  not  assented  to  E.'s  being  let  into  possession,  (s) 

If  the  reversion  be  in  joint-tenancy,  and  the  tenant  of  the  par- 
ticular estate  expressly  surrender  to  one  joint-tenant,  it  will 
enure  to  both :  but  if  he  only  assign  his  interest  to  one,  the 
jointure  will  be  severed-as  to  a  moiety,  and  there  will  be  an  exe- 
cution of  the  estate  for  that  moiety.  (/) 

If  a  feme  executrix  t|ikes  baron^  and  the  baron  takes  a  new 
lease,  this  is  a  surrender  of  the  wife's  term,  although  it  be  specie 
fically  bequeathed :  (u)  but  the  acceptance  of  a  new  lease  by  a 
feme  covert  is  no  surrender  of  her  freehold,  (x) 

Where  the  lessee  leases  to  the  reversioner,  reserving  the  rever** 
sion  of  a  day,  it  does  not  amount  to  a  surrender,  becausothe  day 
prevents  the  merger :  (y)  l>ut  if  be  assigns  the  term  to  the  lessor 
it  will  be  a  surrender,  although  he  reserve  a  rent,  (z)  Debt  will 
lie  in  such  a  case  upon  the  contract  during  the  life  of  the  lessor  :(£r) 
but  there  is  no  remedy  against  his  executor  except  upon  an  ex- 
press covenant,  because  the  term  is  gone,  and  the  only  remedy  is 
in  equity.  (6) 

Expret>8  surrenders  may  be  either  absolute  or  conditional,  (c) 
But  they  must  be  in  writing,  whether  the  lease  be  a  parol 
lease ((/)  or  in  writing;    whether  of  things  which  lie  in  grant, 

(f)  Mathew»  v.  Sawell,  2  B.  Moor.  (s)  Smith  v,  Maplcbapk,    1  T,  R. 

S6S.  44]. 

(I)  Co.Litt.  18S.  a.  198.  a.    Perk.  S.  (a)  Winstone  v.  Piockney,  9  Lev. 

80.     See  Hill  v. Bolton,  2  Lulw.  1 1 65.  80. 

Child  V.  Wefcot,  Cro.  Eliz.  470.  {b)  Lloyd  v,  Lano^ford,  2  Mod.  174. 

{ji)  Carter  t).  Lovpc,  Ow.  56.  Dowa-  (c)  Co.  Litt.  218  b. 

iiigv.  Seymoar,  Cro.  Bliz.912.  (d)  Per  Lord  Ellcuborough,  C.  J. 

<x)  Swainev  Holroan,  Hutt  7.  Mollet  v,  Brayne,  2  Camp.  N.P.  C. 

(y)  1  K^ll.  Rep.  337.    4  Leon.  30.  104. 
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or  of  land,  or  other  corporeal  beredttaments.  It  has  been 
decided  that  a  note  is  as  good  for  the  purpose  as  a  deed :  but 
it  is  conceived  that  this  must  be  confined  to  those  eases  where 
no  seal  was  requisite  before  the  statute.  Surrenders,  there- 
fore, of  the  lease  of  incorporeal  hereditaments  must  be  by  deed, 
because  a  deed  was  of  the  rery  essence  of  the  title  to  them :  so 
corporations  can  make  no  express  surrenders  without  deed,  (e) 

A  recital  in  a  second  lease  of  the  surrender  of  the  first  is  no 
note  in  writing  within  the  statute ;  for  such  a  recital  may  merely 
import  that  the  acceptance  of  the  second  lease  Is  a  surrender  by 
operation  of  law  ;  therefore,  if  the  second  lease  by  being  void  in 
its  creation  has  not  that  effect,  the  recital  is  nugatory,  and  wiH 
not  operate  as  an  express  surrender.  (/) 

The  statute  of  frauds  made  no  alteration  id  the  evidence  of  a 
surrender :  whatever  words  were  sufficient  before  will,  if  reduced 
to  writing,  still  operate  as  a  surrender  since  the  statute.  The 
indorsement,  therefore,  on  a  mortgage  deed,  althoiigh  only  pur- 
porting to  be  a  receipt  of  money,  yet,  if  coupled  with  a  proviso  in 
the  deed  that  the  term  shall  cease  on  payment  of  the  mortgage 
money,  will  operate  as  a  surrender,  because  it  sufficiently  shews 
the  intention  of  the  parties,  (g) 

Infants,  femes  covert,  and  lunatics,  where  they  are  interested 
in  leases,  and  it  is  requisite  to  make  surrenders  for  the  purpose  of. 
obtaining  renewals,  may  apply  in  the  usual  way  by  petition  to  the 
Court  of  Chancery,  or  any  other  court  of  equity,  and  may  be 
enabled  at  the  discretion  of  such  court  to  make  surrenders,  by 
force  of  the  statute  99  Geo.  II.  c.  31. :  but  before  that  statute 
there  was  no  way  in  which  infants  could  make  an  absolute  sur- 
render in  law,  and  femes  covert  could  only  give  their  assent  by 
fine.  (A) 

Surrender  is  not  perfected  without  acceptance  on  the  part  of 
the  remainder- man  or  reversioner  to  whom  it  is  made,  (t)  Nei- 
ther is  acceptance  of  it  to  be  presumed  from  rent  having  been 
paid  by  a  third  person,  (k) 

The  stat.  11  Geo.  111.  c.  19.  enables  lunatics  or  their  guard- 

(e)  10  Rep.  67.  (t)  Leach    v,   Thompson,   1  Show. 

(/)  Roe  d.  Lord  Berkeley  r.  The  896. 

Archbishop  of  York,  6  East  86.  {k)  Copeland  v.  The  Executors  of 

(g)  Farmer  r.  Rogers,  «  Wilson  «6.  Gubbins,  1  Stark.  N.  P.  C.  96. 
(A)  Price  v,  Butts,  2  Roll,  168. 
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lans  and  committeesi  by  order  of  the  Lord  Chancellor  after  hear- 
ing all  parties  concerned  upon  petition,  to  accept  surrenders, 
and  make  new  leases:  and  leases  so  renewed  are  declared 
valid  and  effectual*  By  s.  S.  of  the  same  statute  the  fines  on 
renewals  in  such  cases,  after  the  deduction  of  charges,  are 
directed  to  be  paid  to  the  guardian  or  committee  of  the  lunatic; 
and,  on  the  death  of  the  lunatic,  the  money  arising  from  such 
fines  is  to  be  considered  real  estate,  unless  the  lunatic  be  tenant 
for  life  only,  in  which  case  it  is  to  be  considered  personal  estate. 

The  acceptance  of  a  parol  lease  before  the  statute  of  frauds 
was  a  good  surrender  of  a  lease  in  writing;  and  the  statute  of 
frauds  has  made  no  alteration  in  this  respect,  because  it  is  a  sur- 
render by  operation  of  law.  So  if  a  tenant  ^from  year  to  year, 
underlet  the  premises,  and  the  original  landlord  with  the  consent 
of  the  tenant  from  year  to  year  accept  the  under-lessee  as  his 
tenant,  this  is  a  valid  surrender  in  law  of  the  first  tenancy.  (/)  •  But 
a  tenancy  from  year  to  year  cannot  be  determined,  so  as  to  bar 
the  interest  of  the  tenant's  creditors,  without  a  legal  notice  to  quit, 
or  a  surrender  in  writing,  {m)  So,  where  (i?)  tenant  from  year 
to  year,  under  an  agreement  for  a  lease  of  fourteen  years,  and 
the  rent  being  in  arrear,  entered  into  an  indenture  with  his 
landlord,  reciting  such  tenancy  and  arrears,  and  that  he  had 
agreed  to  quit  and  deliver  up  the  premises,  and  that  a  valuation 
should  be  made  of  his  effects,  and  the  deed  assigned  his  effects  for 
that  purpose,  it  was  held  that  this  was  no  surrender,  because  the 
agreement  was  never  acted  upon,  and  the  tenant  never  quitted. 

At  the  common  law  cancelling  a  deed  of  lease  of  corporeal 
hereditaments  did  not  destroy  the  continuance  of  the  lease,  be- 
cause the  deed  was  not  of  the  essence  of  the  contract :  but  the 
cancellation  of  a  deed  of  grant,  of  incorporeal  hereditaments 
was  a  surrender  by  operation  of  law;  and  it  may  be  a  question 
how  far  such  a  surrender  has  been  taken  away  by  the  statute,  (o) 

In  the  treatise  on  leases  in  Bacon's  Abr.  (p)  it  is  observed' 

(/;  Thomas  v.  Cook,  S  B.  and  A.  134. 

119.    Stone  o.  Whiting,  8  Stark.  N.  (a)   See   Magennis    v,  M'Colloch, 

P.  C.  8S5.    WhUlejr  v.  Gough,   Dy.  Gilb.  Rep.  235.  6  East.  90.,  and  Leech 

140.  V,  Leech,  2  Ch    Rep.  100.    Churrh- 

(m)    Doe  d.  Read  r.   Ridout,   5  wardens  of  St.  Saviour's,  Soulhwark, 

Taunt.  619.  10  Rep.  66. 

(fi)  Coupland  v.  Maynard,  12  East  (p)  Tit.  Surrender  tub.  iniiia. 
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that  an  estate  for  Irfc,  created  by  livery,  must  be  defeated  by  an 
act  of  equal  notoriety,  or  by  express  words  of  conveyance  of  the 
freehold ;  and  consequently,  that  words  of  release,  or  any  other 
words,  not  amounting  to  express  words  of  conveyance  of  the  free* 
hold,  will  not  operate  as  a  surrender,  although  the  intention  be 
apparent  to  surrender  all  right  and  claim  to  the  premises.  But 
a  qumre  is  added,  and  the  doctrine  may  be  reasonably  disputed ; 
for  livery  does  not  appear  to  be  necessary,  and  if  livery  be  not 
necessary,  there  is  no  reason  why  a  f-urrender  should  be  confined 
to  strict  technical  form  more  than  other  conveyances,  the  effect 
of  which  depends  on  the  intention* 

If  the  original  lessee  has  under-leased,  rendering  rent,  with  a 
condition  of  re-entry,  all  rents  and  conditions  as  far  as  they  de* 
pend  upon  the  reversion  attendant  upon  the  under-lease,  will  be 
extinguished  by  the  surrender :  although  the  rent  may  be  payable 
between  the  parties  on  tlie  ground  of  contract.  And  it  seems  to  be 
settled  that  in  no  case  can  the  owner  of  the  paramount  rever-^ 
sion  be  conitidered  an  assignee  within  the  meaning  of  the  statute 
SSHen.  VllL(p) 

ifi)  Chaworth  v.  Phillips,  Moor.  976.  Lord  Treasurer  0.  Barton^  Moor.  94. 
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OF   THE   LAW    OF    LANDLORD    AND   TENANT,  WITH  REFERENCE 

EXCLUSIVELY  TO   IRELAND. 


In  the  coun^  of  (bo  preceding;  pages  wherever  the  sobject 
has  not  led  to  any  digression,  a  reference  has  been  made  to 
Irish  statutes,  and  a  short  notice  has  been  occasionally  taken 
of  the  distinctions  which  aflTect  the  law  in  that  country.  The 
following  part  of  the  work  consists  of  those  statutes  and  cases 
which  relate  exclusively  to  the  law  of  Ireland  ;  and  the  ar- 
rangement pursued  is  nearly  the  same  as  in  the  body  of  the 
work. 


The  Irish  stat.  S9  Geo.  II.  c.  19.  enacts  that  all  bonds,  con* 
tracts,  covenants,  and  agreements  between  any  tenants  with 
intent  to  hinder  or  obstruct  landlords,  or  their  agents  or  bailifTK, 
in  letting  lands  to  the  best  advantage,  or  for  the  purpose  of  hin- 
dering rectors,  or  ti/ipropria/or^,  or  farmers,  from  letting  or  selling 
tithes  to  the  best  advantage,  shall  be  illegal ;  and  a  penalty  of  5/. 
is  imposed  for  writing  threatening  letters,  or  any  combination  for 
the  same  purpose. 


In  Ireland  archbishops,  bishops,  deans  and  chapters,  archdea- 
cons, prebendaries,  and  other  dignitaries,  parsons  and  vicars, 
the  masters,  and  governors,  and  fellows  of  colleges  and  hospitals, 
in  Ireland,  are  restrained  by  the  stat.  10  and  1 1  Cha.  I.  c.  3.  s.  1., 
from  letting  their  possessions  in  any  other  manner  than  that 
authorised  by  the  several  acts  of  parliament  made  on  that  head. 
By  (he  same  act  s.  S.  they  may  demise  the  land  or  other  herodita- 
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ments,  (the  dvreUing-bouses  for  the  most  part  of  the  forty  yearv 
then  last  past  used  for  their  habitations,  and  the  demesne  lands 
thereunto  belonging,  and  therewithal  during  the  said  time  used 
and  occupied  as  the  demesnes  of  the  said  houses  only  excepted,) 
unto  any  persons  for  the  term  of  SI  years  from  the  time  of  the 
making  thereof,  whereof  there  shall  be  no  other  lease  or  estate, 
which  shall  not  be  determined  for  the  space  of  one  year  then 
next  coming.  Upon  which  leases  shall  be  reserved  payable  unto 
the  said  lessors  and  their  successors,  during  the  said  term  of 
21  years,  so  much  yearly  rent  at  the  peril  of  the  lessees  as  the 
moiety  (q)  of  the  true  value  of  the  said  lands,  &c«  communibus 
annis  at  the  time  of  making  of  such  lease,  shall  amount  unto,  as 
the  same  ahall  appear  upon  a  trial  between  the  successors  of 
such  lessors,  (if  they  shall  question  the  same)  and  the  said 
lessees  or  their  assignees  by  verdict  of  twelve  indifferent  per- 
sons at  tb^  common  law  ;  which  verdict  shall  be  peremptory  on 
both  parties,  and  their  successors  during  the  said  term.  In  which 
leases  shall  be.  contain.ed  no  power  for  such  lessees  or  their 
assignees  to  commit  waste,  or  to  be  dispunishable  for  waste. 
But  by  s.  S.  of  the  same  act  all  persons  therein  named  are  em- 
powered by  licence  of  the  government  of  Ireland  to  make 
leases  for  longer  terms  of  such  of  their  lands  as  are  fit  for  the 
building  fortresses;  and  in  consideration  of  the  reassignment 
surrender  and  taking  in  of  any  feefarms  or  long  leases  of  any 
lands,  and  on  the  further  improvement  of  the  yearly  rents  and 
profits,  with  the  licence  aforesaid  they  may  lease  for  60  years 
feefarm  lands,  and  of  such  leased  land  the  like  term,  or  fewer 
if  the  usual  term  has  been  for  fewer. 

The  fifth  section  makes  an  exception  in  favour  of  houses 
in  cities  and  towns,  belonging  to  the  spiritual  persons  named  in 
the  act,  similar  to  the  English  stat.  14  Eliz.  c.  11.;  and  conse- 
quently they  may  be  leased  for  any  term  not  exceeding  40 
years«(r) 

By  the  stat.  17  and  18  Ch.  II.  c.  2.  s.  11.  all  grants  by 
archbishops  and  bishops  of  any  lands  or  hereditaments,  which 
should  be  granted  to  them,  as  an  augmentation  of  their 
revenue,  other  than  for  21  years  or  three  lives  from  the  making, 
reserving  a  full  moiety  of  the  yearly  value,  are  declared  void* 

{q)  See  35  Geo. III.  c.  93,  p08t,        (r)  See  1  Geo.  II.  c.  15.  s.  \2.  Irish. 
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With  respect  however  to  the  reservation  of  rent,  it  may  be 
observed  that  by  the  Irish  atat.  S5  Geo.  IIL  c.  S3.,  intituled  an 
act  to  amend  the  stati  10  and  11  Ch»L  c.  S.,  the  statute  law  in 
Ireland  is  assimilated  to  that  of  England;  and  provides  that 
in  all  cases  where  archbishops,  bishops,  &e.  were  enabled  to 
demise  in  the  manner  prescribed  by  the  stat.  10  and  11  Ch.  I. 
c.  3.y  or  any  other  act  then  in  force,  they  may  do  so,  provided 
that  the  yearly  rent  reserved  shall  not  be  less  than  the  yearly 
rent  paid  and  payable  thereout  for  the  last  twenty  years  pre- 
ceding the  making  of  the  lease.  But  this  act  as  well  as  the  stat* 
10  and  II  Ch.  I.  c.  S.  excepts  the  dwelling-house  and  demesne 
lands  belonging  to  the  church,  and  to  the  ecclesiastical  persons 
therein  enumerated.  Separate  leases  also  may  be  executed  of 
separate  parts,  so  as  the  aggregate  of  such  rents  shall  amount 
to  the  rent  on  the  original  lease. 

By  the  Irish  stat.  4  Geo.  I.  c.  14.  s.  8.  the  archbishop  of 
Tuam  was  enabled  to  set  out  250  acres  or  more  of  the  demesne 
lands  of  the  see  as  the  demesne  of  the  archbishopric,  and  to 
demise  the  rest  of  the  demesne  lands  in  the  same  manner  as 
he  might  other  lands  belonging  to  the  see. 

By  the  Irish  stat.  12  Geo.  I.  c.  10.  s.  3*  archbishops  with  the 
^consent  of  the  Irish  government,  and  bishops  with  the  consent  of 
their  metropolitan,  may  lease  bog  or  fenny  ground  belonging  to 
their  demesnes  for  any  term  not  exceeding  60  years  without 
fine,  at  the  most  improved  rent  that  can  be  got  for  the  same ; 
provided  such  archbishop  or  bishop,  over  and  above  the  land  so 
demised,  is  possessed  of  300  acres  plantation  measure,  of  good 
arable  and  pasture  land  as  demesne,  and  reserve  turbary  suffi- 
cient for  his  dwelling-house,  and  the  tenants  of  such  demesne 
lands;  also. by  the  same  statute,  they  naay  make  separate  leases  of 
all  such  tracts  of  boggy  or  fenny  land  as  lie  contiguous  to  any  of 
their  demesne  lands  to  the  respective  tenants,  or  if  out  of  lease 
to  any  strangers  for  any  term  not  exceeding  60  years  in  possession 
without  fine,  at  the  most  improved  or  highest  rent  that  can  be  got 
for  the  same.  But  this  statute  being  intended  only  for  the 
encouragement  of  cultivation  provides  that,  after  such  land  is 
brought  into  cultivation,  such  leases  shall  not  be  renewed  in  any 
other  manner  than  that  prescribed  by  the  stat.  10  and  II  Ch.li. 
c.  3. 

The  Irish   stat.  1  Geo.  IL  c.  15.  allows  all   incumhonlH   of 
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parishes  in  any  cUy  or  town  corporate^  with  the  consent  of  the 
patron  and  ordinary,  to  demise  any  hoase  or  ground  in  such  city 
or  town,  Tor  any  term  not  exceeding  61  years  in  possession 
without  ^e,  at  the  most  improved  rent;  provided  it  be  certi&ed 
by  the  archbishop  of  the  province  and  the  bishop  of  the  diocese 
under  their  seals,  that  the  premises  so  demised  are  over  and 
above  what  is  sufficient  for  the  convenient  residence  of  such- 
incumbent  :  but  such  leases  may  be  renewed  for  any  term  not 
exceeding  40  years,  without  any  new  certificate,  provided  the 
former  rent  be  not  lessened. 

By  the  Irish  stat.  13  Geo.  If.  c.  9.  the  dean  and  chapter 
of  Christ  Church,  Dublin,  may  grant  such  parts  of  their  pos- 
sessions adjoining  to  the  hall  where  the  king's  courts  are 
held  in  the  county  of  Dublin,  or  in  the  county  of  the  city  of 
Dublin,  as  the  Irish  government  shall  think  proper^  for  any  term 
of  years. 

The  object  of  the  Irish  statutes,   15  Geo.  II.  c.  5.  and   19 
Geo.  II.  c.   16.,    was  to  set  out  a  certain  porticm  of  the  de« 
mesne   lands  of  archbishops  and    bishops  in  Ireland,    not  less 
thanS50  acres  plantation  measure,  as  an  appropriate  demesne  for 
the  see;  and  they  provide  that  the  rest  of  such  demesnes  may  be 
leased  in  the  same  way  as  the  other  lands  belonging  to  such  sees.. 
But  since  the  Union  some  difficulty  seems  to  have  arisen  fronv 
the  term,  ^^  mensal   lands,*'  not  being  demesne  lands  of  such 
archbishops  and  bishops.    Mensal  lands  of  a  bishopric  appear 
to  be  such  lands    as  in  former  times  were  considered  requi- 
site to  the  maintenance  of  the  table  of  the  bishop;  or,  in  other 
words^  for  the  support  of  the  hospitality  suitable  to  bis  sta- 
tion.    As  they  were  usually  in  the  occupation  of  the  bishop,  they 
have  been  called  demesne  or  mensal  lands  indiscriminately.    In 
process  of  time  these  lands  became  of  greater  value  than  they 
were  at  first  and  it  became  a  disadvantage  to  the  see  that  the 
bishop  could  not  demise  them.    The  stat.  15  Geo.  II.  c.  5,  and 
stat.  19  Geo.  II.  c.  16.  were  accordingly  passed  to  make  a  survey^ 
and  limit  and  set  out  a  part  only  of  such  mensal  lands  as  an 
appropriate  demesne  of  the  bishop,  and  to  allow  him  to  leas^ 
the  rest.     Commissions  issued  under  these  acts  at  various  times^ 
and  demesnes  have  been  set  apart  pursuant  to  their  provisions. 
By   these  means  the  part  which    was  not  appropriated  to  the 
demesne,  nliliough  they  still  are  denominated  mensal  lands,  have 
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ceased  to  be  called  demesne  lands.  Such  roensal  lands  have  been 
let  at  various  tiroes:  but  doubts  having  been  entertained  whether 
leases  made  of  them  according  to  the  Irish  stat.  35  Geo.  III. 
c.  S3,  would  be  valid  and  eflectual,  the  slat.  63  Geo.  III. 
c.  92,  has  made  an  enactment  with  respect  to  them  exactly 
similar  to  that  of  the  stat.  35  Geo.  III.  c.  23.  in  the  Irish  Par- 
liament. 

The  Irish  stat.  10  Geo.  I.  c.  5.  enables  all  bishops,  deans,  deans 
and  chapters,  and  other  dignitaries  ecclesiastical,  parsons,  rectors 
and  vicars,  and  all  bodies  corporate,  colleges,  cathedral  or  colle- 
giate churches,  hospitals,  and  all  tenants  for  life  with  immediate 
remainders  to  their  first  and  other  sons  in  tail  male,  and  tenants 
in  dower  aiid  by  courtesy  with  the  consent  of  such  persons  as  shall 
be  seised,  next  in  remainder  or  reversion  after  such  estate  in 
dower  or  courtesy,  of  any  estate  of  inheritance ;  or  in  the  case  of 
the  nonage,  idiocy  or  lunacy  of  such  remainderman  or  rever- 
sioner, then  with  the  consent  of  the  guardian  of  such  niinor,  or 
the  committee  of  such  idiot  or  lunatic,  and  with  the  approbation 
of  the  Lord  Chancellor  of  Ireland  ;  to  make  leases  in  possession 
for  terms  not  exceeding  31  years,  of  all  mines  and  minerals  within 
their  respective  manors,  glebes,  or  lands,  without  any  fine  or 
other  consideration  than  the  yearly  rent  reserved  in  such  leaset>, 
and  so  as  the  most  improved  rent  that  can  be  reasonably  gotten 
for  the  same  be  reserved  on  every  such  lease,  and  (hat  such  rent 
be  not  less  in  value  than  one  tenth  part  of  the  ore  raised  out  of 
«uch  mines,  without  regard  to  the  expense  of  digging,  raising  and 
laying  the  same  on  the  bank,  and  so  as  such  rent  shall  be  re- 
served payable  to  such  lessors,  or  such  other  persons  as  should 
during  the  continuance  of  such  lease  have  been  entitled  to  the 
benefit  of  such  mines  and  minerals  in  case  this  act  had  not  been 
made.  Where  any  such  leaee  shall  be  made  by  any  person 
tenant  for  life,  not  dispunishable  of  waste,  with  immediate 
remainders  to  his  first  and  other  sons  in  tail,  it  is  provided  by  the 
second  section  that  two  fifth  parts  of  the  yearly  rent  shall  be 
made  payable  to  the  tenant  for  life,  and  the  other  three  fifth  parts 
to  the  persons  in  remainder,  in  whom  the  inheritance  of  the 
mines  comprised  in  such  lease  shall  be  vested  during  the  time 
such  inheritance  shall  continue  vested  respectively.  By  the  third 
section  of  the  same  statute  it  is  provided  that  where  such  tenants 
for  life,  tenants  in  dower,  or  by  courtesy,  are  infants,  idiots  or 
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lunatics,  in  all  soch  cases  the  guardians,  trustees,  or  comniittees 
or  such  infants,  idiots,  or  lunatics,  may  make  similar  leases  with 
the  approbation  of  the  Lord  Chancellor  of  Ireland. 

Where  proprietors  of  lands  in  Ireland  have  set  their  lands  in 
feefiirm,  or  for  leases  for  lives  renewable  for  ever,  or  for  a  long 
term  of  years,  with  an  exception  of  mines  and  minerals,  all 
persons  to  whom  the  rent  on  such  feefarms,  or  the  immediate 
reversion  in  feesirople  or  feetail  expectant  on  such  leases,  belong, 
may  demise  the  same  for  31  years  by  the  «ame  act :  but  such 
leases  by  mortgagees  are  declared  void  against  the  persons  who 
are  entitled  to  the  equity  of  redemption,  unless  they  join  in  the 
lease,  or  otherwise  consent  to  the  making  of  them.  Jointresses 
are  uot  within  the  act.  Also  all  leases  made  under'the  act  will 
be  void,  unless  the  lessees  begin  effectually  to  work  the  same 
within  one  year  after  the  commencement  of  the*  lease,  or  shall 
after  the  said  first  year  neglect  to  keep  six  able  workmen  therein 
employed  for  150  days  in  any  one  year  during  the  term.  By 
the  Irish  slat.  15  Geo.  II.  c.  10.  coal-mines  are  declared  to  be 
within  the  last  mentioned  act :  but  by  the  stat.  23  Geo.  II.  c.  9^ 
the  term  allowed  to  he  granted  as  to  coalmines  is  extended  to  41 
years. 

The  second  section  of  the  stat.  Sd  Geo.  II.  c.  9.  provides  that 
the  archbishop  of  Armagh  and  his  successors,  may  grant  similar 
leases  of  coal-mines  in  lands  of  which  they  are  seised,  under  a 
grant  of  King  Charles  I.,  for  the  benefit  of  schoolmasters,  and 
demise  other  mines  and  minerals  in  the  same  lands  for  terms 
not  exceeding  31  years,  with  the  consent  and  for  the  benefit 
of  such  schoolmasters,  testified  by  their  being  parties  to  such 
leases. 

By  s.  3.  of  the  same  statute  all  tenants  for  life  with  remainders 
over  as  therein  mentioned,  rtz.  a  husband  tenant  for  life  with 
remainder  to  his  wife  for  life,  with  remainder  to  their  first  and 
other  sons  successively  in  tail,  or  a  wife  tenant  for  life  with 
remainder  to  her  husband  for  his  life,  with  remainder  to  their 
first  and  other  sons  in  tail,  or  a  father  tenant  for  life  with 
remainder  to  his  son  for  life,  remainder  to  the  first  and  other  soils 
of  such  son  install,  may  make  leases  of  coal-mines  for  forty-one 
years,  in  the  manner  before  specified;  and  by  the  fourth  section 
such  tenants  for  life  may  lease  other  mines  and  minerals  for  thirty- 
one  years,  according  to  the  conditions  of  the  stat.  10  Geo.  1.  c.  5. 
3. 
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By  the  sections  5  and  6  of  the  same  statute  the  providons 
of  the  Stat.  10  Geo.  I.  c.  5.  s.  4.  are  extended  to  leases  of  coal 
and  other  mines. 

By  the  act  of  the  46  Greo.  III.  c.  71.  all  persons  within  these 
last  mentioned  statutes  may  grant  leases  of  lands  contiguous  to 
mines,  not  exceeding  fifteen  acres  for  thirty-one  years ;  and  the 
lessees  may  build  smelting  houses  for  the  convenience  of  working 
such  mines. 

By  the  Irish  stat.  11  and  IS  Geo.  III.  c.  21.  e?ery  tenant  for 
life,  archbishop,  bishop,  and  body  corporate,  ecclesiastical  or  civiL 
■may  make  leases  of  any  unprofitable  bog  for  the  purpose  of  re- 
claiming the  same;  and  also  of  any  quantity  of  land  not  exceeding 
half  an  acre,  as  a  site  for  a  house,  or  for  the  purpose  of  delving 
for  gravel  or  limestone  for  manure,  next  adjoining  to  such  bog, 
for  any  term  not  exceeding  sixty-one  years,  at  such  rent  as  shall 
•be  agreed  upon :  provided  that  no  greater  quantity  of  such  bog  be 
set  to  any  one  person  than  fifty  acres,  plantation  measure ;  and, 
provided  that  from  the  expiration,  surrender,  or  other  determi- 
nation of  such  lease,  no  longer  lease  of  such  bog  shall  be  made  by 
any  ecclesiastical  person  or  body  corporate  than  is  prescribed  by 
the  Stat.  JO  and  lllCh.  L  c.  S. 

By  an  act  passed  in  the  last  session  of  parliament,  (s)  intituled, 
'^  An  act  to  enable  ecclesiastical  persons  and  others  to  grant  leases 
of  tithes  so  as  to  bind  their  successors,"  it  is  enacted  that  from 
and  after  the  first  of  September,  183$^,  ^  all  archbishops,  bishops, 
-deans,,  deans  and  chapters,  prebendaries,  or  other  dignitaries 
ecclesiastical,  and  all  parsons  and  vicars,  chapters,  vicars  choral 
and  all  other  ecclesiastical  persons  and  bodies  corporate,  of  what- 
soever rank  and  description,  in  Ireland,  and  every  lay  impro- 
priator or  person  entitled  to  any  impropriate  tithes  or  portions  of 
tithes,  may  demise  and  lease  for  any  term  of  years  not  exceeding 
twenty-one  years,  to  any  person  or  persons  seized  or  possessed  of 
the  lands  out  of  which  such  tithes  shall  be  issuable  respectively, 
having  any  freehold  title  or  interest,  or  any  interest  for  a  certain 
term  of  years,  in  such  lands;  or  to  the  person  having  a  reversioup 
ary  interest  of  the  like  nature  in  such  lands  expectant  on  any  term 
not  exceeding  seven  years,  or  expectant  on  any  freehold  not  exceed- 
ing one  life,  or  to  such  persons  jointly  ;  or  to  any  person  or  persons 

(i)  Stat.  3  Geo.  IV.  c.  125. 
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having  any  freehold  interest,  or  any  interest  for  a  certain  term  of 
years  vested  and  in  possession  jointly  with  any  person  or  persons 
having  a  reversionary  interest  immediately  expectant  upon  such 
interest  vested  and  in  possession  ;  all  and  every  or  any  tithes 
or  portions  of  tithes,  predial  or  mixed,  payable  or  belonging  to 
such  ecclesiastical  dignitaries,  persons,  or  bodies  corporate  re- 
spectively by  virtue  and  in  right  of  their  ecclesiastical  dignities, 
preferments,  or  benefices  respectively;  or  payable  to  any  such 
lay  impropriator  in  the  manner,  and  under  the  regulations,  re* 
strictions,  and  conditions  thereinafter  specified. 

By  the  second  section  of  the  act  it  appears  that  the  lease  must  be 
by  indenture;  and  where  made  by  the  incumbent  of  any  benefice, 
presentative,  or  donative,  the  patron,  or  his  committee  or  guard- 
ian, in  case  he  is  a  minor  or  lunatic,  or  the  king's  attorney- 
general,  if  the  king  be  patron,  shall  be  a  party  consentiAg  thereto, 
such  consent  to  be  signified,  before  the  execution  of  such  inden- 
ture, or  the  counterpart  thereof,  by  indorsement  on  such  in- 
denture and  counterpart,  subscribed  by  such  patron,  committee, 
guardian,  or  attorney-general  respectively,  with  the  day  and  year 
on  which  such  consent  shall  be  signified.  The  indenture  or 
counterpart  is  directed  to  be  signed  and  sealed  by  all  the  parties 
thereto;  and  each  part  is  required  to  contain  a  description,  with 
metes  and  bound?,  of  the  lands  leased,  subject  to  the  tithes,  with  a 
statement  of  the  parish  and  county;  andjf  in  a  county  at  large, 
then  of  the  barony  or  half  barony,  in  which  such  lands  lie  ;  and  to 
every  such  indenture  and  counterpart  it  is  provided  that  a  map  or 
terre-chart,  or  ground-plan  shall  be  annexed. 

By  the  same  (second)  section  of  the  statute  it  is  enacted  that 
the  rent  reserved  shall  be  the  best  annual  value  of  such  tithes  that 
can  be  gotten  without  any  fine,  premium,  or  foregifl,  to  be  paid  to 
the  lessor.  And  by  s.  7.  it  is  provided  that  if  any  spiritual  digni- 
tary, or  person,  or  body  cor|Torate.  shall  receive  for  making  such 
lease  any  fine  or  consideration  other  than  the  rent  to  be  reserved 
according  to  the  act,  in  such  case  the  lease  shall  be  absolutely 
void  and  of  no  efiect. 

It  seems  to  be  an  omission  in  the  enacting  part  of  this  act  that 
it  is  not  mentioned  whether  the  leases  made  under  it  are  intended 
to  be  in  possession  or  reversion  :  but,  from  the  form  of  the  lease 
given  in  the  body  of  the  act,  it  appears  to  be  the  intention  not  to 
confine  such  leases  to  leases  in  possession  strictly,  and  yet  not  to 
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extend  tbeiH.  to  leases  in  reversion,  or  injuturo^  beyond  the  first  of 
May,  in  the  same  year  or  next  year,  then  next  ensuing.  (0 

By  8.  3.  of  the  act  it  is  enacted  that  in  the  case  of  leases  by  any 
dean  or  other  ecclesiastical  dignitary  or  parson,  or  incumbent 
of  lower  rank,  or  by  any  ecclesiastical  body  corporate,  before  exe- 
cution, the  consent  of  t||ie  ordinary  shall  be  indorsed  on  the  inden- 
ture and  counterpart,  subscribed  with  his  name,  and  the  date  of  the 
day  and  year  on  which  such  consent  was  given. 

By  8.  4.  it  is  provided  that  a  memorial  of  every  such  lease,  with 
the  map  or  ground-plan  annexed,  shall  be  registered  with  the 
registrar  of  the  diocese,  who,  upon  the  production  of  the  inden- 
ture and  counterpart,  is  required  to  certify,  by  indorsement  upon 
the  same,  the  registration  and  date  thereof.  And  every  person 
may  inspect  the  registry,  and  have  a  copy  of  all  entries  and  me- 
morials for  a  fee  of  two  shillings  and  sixpence.  The  fee  also 
for  registry  is  fixed  at  two  shillings  and  sixpence.  And  it  is  pro- 
vided that  the  indorsement  of  the  registry  shall  be  good  and  suffi- 
cient evidence  of  registration,  according  to  the  terms  of  such  in- 
dorsement. By  8.  b,.  such  leases  are  exempted  from  stamp  duties. 

By  8.  6.  of  the  (same)  statute  it  is  enacted  that  ailer  registry 
every  such  lease  shall  be  good  during  the  whole  term  demised 
against  the  lessors  and  their  successors,  as  also  against  the  lessees 
and  their  assignees :  but  by  8.  8.  it  is  provided  that  po  such  lease 
shall  be  valid  beyond  the  interest  of  the  tenant  in  the  land. 

The  rent  reserved  is  by  s.  9.  made  chargeable  on  the  land,  and 
leviable  in  preference  to  any  other  charge,  whether  rent  or  par- 
liamentary taxes,  or  other  assessments;  and  the. landlord  may 
appoint  the  collector  of  the  Grand  Jury  Cess  for  the  barony  in 
which  the  lands  are  situated,  or  any  other  person,*to  levy  the 
same ;  and  the  act  gives  such  collector,  or  other  person  so  ap- 
pointed, the  same  powers  and  authorities  to  all  intents  and  pur- 
poses that  collectors  of  .Grand  Jury  Cess  have,  with  all  the  same 
remedies  in  case  of  nonpayment,  as  are  prescribed  by  law  with 
respect  to  any  money  to  be  levied  under  the  presentment  of  a 
grand  jury.  But  it  is  provided  by  s.  10.  that  the  landlord  shall 
notwithstanding  have  all  such  remedies  by  action  as  the  lessors 
of  ^y  land  may  have  against  their  lessees ;  and  they  may  distrain, 
on  the  land  for  arrears  not  exceeding  one  yearns  rent. 

(I)  The  form  yi\\\  be  gWen  iu  the  Appeodix  of  Precedents. 
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By  8.  II.  it  iff  enacted  that  the  owner  of  the  land,  the  tithes  df 
which  are  leased  to  him,  shall  during  the  tease,  in  case  he  under^ 
lets,  lease  it  tithe  free;  and  the  occupier  may  pay  the  fent  of  the 
tithes,  and  deduct  it  out  of  the  rent  due  to  his  landlord  ;  and  thef 
receipt  or  acquittance  from  the  lessor  of  the  tithes  or  his  col- 
lector shall  be  a  discharge  to  that  amount  from  his  own  rent. 

By  R.  IS.  it  is  provided  that  whenever  any  agreement  Tor  a 
lease  of  tithes  shall  be  entered  info  between  any  person  bene^* 
iicially  interested  in  the  land,  not  being  the  actual  occupier,  and 
any  ecclesiastical  or  other  person  mentioned  in  the  act,  the  bene-* 
iicial  owner  may  serve  a  notice  in  writing  personally  on  the 
occupier,  having  an  interest  for  any  term  not  exceeding  seven 
years,  or  for  one  life  only,  requiring  him  to  become  a  party  to 
the  lease;  and  such  notice  shall  contain  the  particulars  of  the  in- 
tended lease  with  respect  to  the  particular  land,  and  the  intended 
rent ;  and  shall  specify  the  place  of  residence  of  such  beneficial 
owner,  at  which  place  the  answer  to  such  notice  is  required  to  be 
given  :  and  in  case  the  actual  occupier  shall  not  within  fourteen 
days  after  such  notice  signify  his  consent  in  Writing ;  or  if  after 
giving  his  consent  he  refuse  to  become  a  party  to  the  lease,  or  re- 
fuse to  sign  a  counterpart  on  the  same  being  tendered  to  him ;  such 
person  so  beneficially  interested,  having  duly  executed  a  counter- 
part according  to  the  act;  and  he,  his  heirs,  executors,  admini- 
strators, or  assigns,  having  paid  the  rent  reserved  by  such  lease, 
may  recover  the  tithes  against  the  occupier,  as  if  no  such  lease, 
bad  been  made.    Such  person  so  beneficially  interested,  after  hav- 
ing executed  a  counterpart  in  the  manner  last  mentioned,  is 
answerable  for  the  rent  to  all  intents  and  purposes  as  if  he  were  the 
actual  occupier.  (»)  But  by  s.  14.  it  is  provided  that  in  such  cases 
the  occupier  shall  not  be.  liable  to  the  lessor  of  the  tithes  for  rent  of 
tithe  beyond  the  amount  of  rent  paid  for  land  occupied  by  him. 
By  s.  15.  it  is  further  enacted  that  the  possession  of  the  land  by 
the  occupier,  or  the  receipt  of  the  tithes  in  the  case  last  mentioned, 
shall  be  deemed  the  possession  of  the  tithes  by  the  lessor  during 
the  lease.  And  by  s.  16.,  if  the  lessee  of  the  tithes,  being  atermor^ 
renew  his  term  in  the  land,  he  may  renew  the  lease  of  the  tithes 
within  three  years  previous  to  the  determination  of  the  lease  of  the 
tithes  by  effluxion  of  time. 

(tt)  9.    15. 
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^)ie  iT'th  sect,  prescribes  a  form  of  lease,  which  will  be  found 
to  the  Appendix  of  t'recedents.  And  by  s,  18.  it  is  enacted  that 
too  action  shall  be  brought  foir  the  purpose  of  avoiding  any  lease 
made  tinder  the  act^  unless  the  person  intending  to  bring  it  give 
«ix  calendar  months*  notice  itt  iVriting  at  least,  before  the  expira- 
tion of  some  year,  reckoning  from  the  commencement  of  such 
lease,  specifying  the  cause  for  which  the  lease  is  sought  t6  be 
iavoided% 


On  the  vacating  leases  by  non-residence. 

It  may  be  here  observed  that  the  English  stat,  IS  Eiiz.  c.  20. 
\irhith  avoided  leases  made  by  parsons  and  vicars  by  reason  of 
Idon-residence,  and  its  continuing  statutes,  have  been  repealed  by 
the  stal.  57  Greo.  III.  c.  99. :  but  th^  acts  relating  to  the  same 
point  in  Ireland  are  still  in  force.  {^) 

Bv  the  Stat.  10  and  11  Ch.  I*  c.  2^  it  is  enacted  that  all  leases 
knade  by  any  parson,  vicar,  or  beneficer^  having  ture  of  souls  shall 
stand  in  forte  for  such  time  only  as  such  parsoU)  &c.  shall  be  resi* 
dent  without  absence  above  eighty  days  in  one  year. 

The  cases  H^hich  have  occurred  in  England  on  the  stat.  IS  Elis. 
c.  SO.  and  its  continuing  statutes,  being  in  pari  materia^  may  be 
referred  to  as  decisibns  on  the  stat.  10  and  1 1  Ch.  I.  c^  £«  in 
Ireland,  (y)  Such  leases,  therefore,  are  not  roid  ab  initio^  but 
Voidable  only  from  such  time  as  the  eighty  days  are  completed. 
The  absence  must  be  voluntary :  so  that  sickness,  suspension,  or 
inhibition  from  the  ordinary  from  serving  the  cure,  or  ejectment 
from  the  parsondge-house,  do  not  constitute  non^' residence  within 
the  statute,  (t)  AJbriiori^  death  cannot  be  so  considered  :  (a)  but 

* 

(Jf)  And  it  must  also  be  lionsiderdl  (  y)  Gosoall  v.  Kindleiliarah^  Cro. 

an  omissioa  id  the  stat  57  Geo.  III.  Eliz.  SS.    Earl  of  Lincoln  v    Uob* 

c.  09.  that  the  English  statute  1  W.  kins,    Cro.    Eliz.    490.      Rud^   t;. 

and  M.  c.  86.  s.  6.  is  not  repealed.  Thomas,    S  Bulstl^.  SO^.     WalUd  «. 

¥hat  statute   gives  the  presentation  Cox,  Cro.  Eliz.  citod  XSi  945. 

of  thno  livings  of    Roman*  Catholic  (k)  Butler  v^  Goodall,    Cro.  EIiz. 

patrons  to  the   two  Universities   in  590.   Colllna  v.  Yaughan,  Cro.  Eliz» 

certain  cases  \   and  non-residence  bj  iOO.  Moor.  448. 

the  parson  nominated  for  sixty  days  (a)  Bayly  v.Munday,  8  Lev.  61. 
will  vacate  the  benefice. 

ShS 
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the  eighty  days  need  not  be  consecutive  ;  for,  if  the  incambent  be 
absent  at  several  times,  yet  if  the  eighty  days  are  completed 
within  the  year,  the  lease  will  be  void.  (5)  Where,  (c)  how* 
ever,  the  parson  lived  in  a  contiguous  parish,  and  performed 
divine  service  in  the  parish  four  days  in  the  week,  and  dnl^ 
served  the  cure  thereof^  this  was  held  no  rion-residence  so  as  to 
avoid  a  lease  by  reason  of  it. 

It  has  been  determined  on  the  stat.  13  Eliz.  c.  SO.  that  a  lease 
made  void  by  that  statute  is  so  void  that  a  stranger,  (jd)  or  even 
the  lessor  (e)  himself,  may  take  advantage  of  it. 

The  Irish  stat.  6  Geo.  I.  c.  14.  enacts  that  every  deanery,  arch- 
deaconry, dignity,  and  prebend  of  a  cathedral  church,  the  corps  of 
which  consists  of  one  or  more  parishes,  or  parts  of  parishes  where 
DO  Ticarage  was  then,  or  is  at  present  endowed,  shall  be  so  far 
deemed  a  benefice  having  cure  of  souls,  within  the  said  stat.  10 
and  11  Ch.  I.  c.  2.  as  that  no  lease  or  grant  of  any  part  of  the 
tithes  to  any  such  deanery,  archdeaconry,  or  prebend  belonging, 
shall  be  good  for  any  longer  time  than  during  the  incumbency  of 
the  lessor.  And  by  the  third  section  it  is  provMed  that  if  any 
dignitary  or  prebendary  of  any  cathedral  church,  or  any  other 
ecclesiastical  person  being  rector  of  any  parish  where  there  is  a 
vicarage  endowed,  shall  set  the  tithes  belonging  to  his  dignity, 
prebend,  or  rectory,  for  any  longer  time  than  during  his  iq* 
cumbency,  except  where  such  tithes  have  been  leased  for  the 
greater  part  of  thirty  years  before  such  lease  made,  such  lease 
shall  be  void  as  to  their  successors. 

By  the  statute  48  Gteo.  Ill,  c.  60.  s.  5.  all  contracts  and 
agreements  for  the  lease  pf  houses  of  residence  in  Irdand,  with 
their  appurtenances,  in  which  any  spiritual  persons  shall  be 
ordered  to  reside,  are  declared  void ;  and  the  persons  continuing 
to  reside  in  them  after  ikotice  of  such  order  are  subjected  to 
certain  penalties  mentioned  in  the  act. 

By  the  Irish  act  39  Geo.  III.  c.  14.  s.  23.  all  leases  or  d^ 
■lises  of  tithes  by  any  persons  who  are  themselves  entitled  to 
such  tithes,  by  virtue  of  leases  by  ecclesiastical  persons  or  bodies, 
rectors,   vicars,   curates,  or  impropriators,  other  than  to  the 

(ii)  Molt  V.  Halesy  Cro.  filiz.  183.         (i)  Doe  d.  Cri^  t;.  Barber,  8  T.  Bi% 
(c)  Sliepherd  v.  Twoulsy,  1  Bulstr»     749. 
111.  (c)  Frogmortoa  d.  Flcmiiig  v,  Scott,, 

8  East.  467. 
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a<^tual  occupiers  of  the  hmds,  sabject  to  the  payment  of  the  tithes 
^misedj  are  declared  void  both  at  law  and  in  equity. 
To  prevent  the  alienations  of  glebes  in  Ireland  the  statute 

K)  Wm»  III.  c.  6.  8.  7.  enacts  that  no  rector^  vicar,  or  other  ec- 

•     •       •  .  , 

clesiastical  person  having  a  glebe  fit  and  convenient  to  be  built 
and  improved  upon,  for  the  residence  of  him  and  his  successors, 
QT  wh^re^n  a  mansion  house  shall  be  built,  or  contiguous  and  con- 
venient to  such,  house,  shi^U  alien,  set,  let,  or  demise  such  glebe, 
or  any  part  thereof  for  more  than  one  year  in  possession,  and 
toot  in  reversion,  and  all  other  alienations^  leases,  or  contracts  for 
kases  thereof,  shall  be  void. 

The  Stat.  1  6eo.IL  c.  15.  Irish,  prohibits  all  such  ecclesiastical 
persons  as  those  last  mentioned  from  setting  any  land  granted 
for  glebe  according  to  that  and  the  other  acts  therein  recited ; 
and  provides  that  the  officiating  curate  shall  occupy  the  lands 
in  the  absence  of  such  rector,  &c.  who  shall  have  another 
benefice* 


Of  corporations  for  maintaining  the  poor. 

By  the  Irish  stat.  11  and  12  Geo.  ill.  c.  SO.  Corporations 
Were  established  for  the  purpose  of  maintaining  the  poor  in 
every  county,  county  of  a  citj,  and  county  of  a  town  in 
Ireland,  wKich  consist,  in  counties,  of  the  archbishop  or  bishop 
of  the  diocese,  the  representatives  in  parliament  and  the 
justices  of  the  peace  of  such  counties;  and  in  counties  of 
cities  or  counties  of  towns,  of  the  chief  magistrate,  sheriffs, 
and  recorder  and  the  representatives  in  parliament,  and  justices 
of  the  peace,  and  persons  subscribing  90/.  or  SOL  annually,  are 
also  members  of  such  corporations.  Each  of  these  corporations  is 
enabled  to  take  by  purchase,  voluntary  grant,  or  devise,  any 
lands,  &c.  o^  inheritance,  or'  for  lives,  not  exceeding  the  yearly 
value  of  SOOL ;  and  also  all  such  donations  of  personal  property 
as  shall  be  made  to  them;  and  to  accept  of  all  leases  for  years  of 
houses  or  lands,  so  as  no  such  lease  shall  exceed  twenty-one  years. 
By  8.  3.  they  are  also  authorized  to  take  by  grant  or  by  devise  any 
quantity  of  ground  jvithin  their  counties  respectively,  not  ex- 
ceeding in  a  city  or  town  two  roods  plantation  measure,  or  in  the 
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open  county  twenty  acres  of  tbe  like  measure  for  the  sites  of 
houses  to  be  built  for  the  reception  of  the  helpless  poor,  and  for 
keeping  in  restraint  sturdy  beggars  and  vagabonds. 

So  by  the  statute  5  Greo.  III.  c.  30.  Irish,  amended  by  the 
Irish  statute  36  Geo.  III.  c.  9«,  similar  corporations,  consist- 
ing of  the  primate,  lord  chancellor,  bishop  of  the  diocese,  and 
the  rector  or  vicar  of  the  parish,  as  also  of  donors  of  twenty 
guineas,  and  annual  subscribers  of  two  guineas,  are  declared  ca- 
pable of  purchasing,  taking,  or  receiving,  any  lands,  &c.  not  ex- 
ceeding the  annual  valiie  of  SOO/.,  and  benefactions  to  any  amount 
of  personal  property,  for  the  support  of  corporations,  infirmaries^ 
or  hospitals  ;  and  by  the  47  Geo.  III.  st.  2.  c.  50.,  the  provisions 
of  the  last  mentioned  act  are  extended  to  the  corporations  of  cities 
and  towns  in  Ireland. 

By  the  Irish  statute  10  W.  III.  c.  6.  s.  9.,  amended  hy  the  Tl 
and  12  Geo.  Ill*,  c.  17*  s.  1.  and  S.  authorizing  the  purchase  and 
exchange  of  glebes,  a  fee-farm  lease,  or  a  lease  for  lives  renewable,, 
is  a  purchase;  and  a  ground  rent  may  be  reserved  out  of  the  pro« 
mises  so  purchased. 
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The  following  cases  have  occurred  on  the  statute  19  and  20  Geo» 
111.  c.  20.,  commonly  called  the  tenantry  act.  (J) 

The  demand  required  by  the  statute  need  not  be  in  writing,  nor 
IS  any  precise  form  prescribed ;  and  yet,  if  there  be  several  de- 
inands,and  a  formal  demand  is  made,  all  prior  demands  are  waived ; 
and  the  time  is  computed  from  the  time  of  the  formal  demand.  (|f) 
Prior  demands,  however,  will  be  taken  into  the  account  in  consi- 
dering what  is  a  reasonable  time,  alter  making  a  formal  demand. 
And  after  there  have  been  several  demands,  if  the  last  is  not  com- 
plied with,  the  original  demand  remains  the  foundation  of  the 
right,  (h)  The  landlord,  in  making  the  demand,  is  not  bound  to 
state  the  precise  sum  due,  nor  to  demand  from  or  give  notice  ta 
evQry  person  interested  in  the  subject,  (t) 

{/)  See  ante^  SS2.  (A)  Lord  MountDerris  v.  Whke>^  H 

{g)  Barret  r.  Burke,  5  Dow.  P.C.I,      Dow.  P.  C.  459. 

(0  Barret  v.  Bark«,  ttiprft. 


J  • 
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The  character  of  a  general  agent  is  sufficient  to  authorize  one 
to  demand  and  to  receive  fines :  but  Lord  Eldon  doubted  whether, 
aRer  a  landlord  had  acquired  a  right  to  (he  Forfeiture,  the  agent 
could  pass  froRi  it  without  a  special  authority.  (A) 

What  shall  be  deemed  a  reasonable  time  must  depend  on  cir- 
cumstances. Lord  Clare  (/)  said,  that  if  he  were,  on  the  al)- 
stract  question,  to  declare  what  ought  to  be  deemed  a  reasonable 
time,  he  would  say  it  was  no  more  than  what  was  necessary  to 
give  the  tenant  a  full  opportunity  to  ascertain,  when  the  cestui  que 
i^t^died,  of  computing  the  amount  of  the  fines  due,  and  for  pre- 
paring leases,  and  tendering  them  for  execution.  The  precise 
time  must  depend  on  the  difficulties  which  he  may  fairly  have  to 
encounter  in  complying  with  the  demand  :  but  he  should  strongly 
incline  to  determine  that  if  a  precise  time  were  limited  by  the 
lease  for  the  payment  of  the  renewal  fine  upon  the  fall  of  each 
life,  that  the  tenant  ought  to  be  restricted  to  the  same  time  after 
a  demand  made,  unless  he  has  a  fair  and  reasonable  excuse  for 
exceeding  it.  So,  if  no  time  was  limited,  he  should  be  strongly 
inclined  to  adopt  a  rule  by  analogy  to  the  statutes,  giving  a  re- 
medy by  action  of  ejectment  for  non-payment  of  rent;  and  to 
determine  that  the  tenant  coming  into  a  court  of  equity  for  a 
renewal  after  six  months  from  a  demand,  ought  to  be  able  to  ac- 
count for  his  neglect. 

In  the  case  of  Keating  v.  Sparrow  (m)  a  right  of  renewal  was 
held  to  be  lost,  though  only  one  life  had  dropped,  upon  the 
tenant^s  neglect,  for  three  years,  to  renew  after  a  demand  made. 
So  where  (/i'  the  demand  was  made  on  the  Gth  October,  a  tender 
on  the  SOlh  March  following  was  held  not  to  be  within  a  reason- 
able time,  the  tenant  having  had  an  intimation  two  years  before 
that  payment  of  the  fine  was  expected,  and  having  neglected  to 
pay  it. 

In  another  case,  (o)  however,  after  notice  by  the  landlord  on 
the  I6th  December,  a  tender  by  the  tenant  in  the  October  follow- 
ing was  held  good  under  the  circumstances:  and  a  renewal  was 

{fc)  Lord  Mountnorrb    v.   White,  (m)  1  Ball,  and  Bcatt.  S67. 

Mupra,  {n)  Jackson  v.  Saund.Ts,    I   Scho. 

(/)  Deane  v.  The  M.  of  Watcrford,  aud  Left.  443.    2  Dow.  P.  C.  437. 

cited  l.Scho.  and  Lcfr.  451.  in  note.  (0)  Jessopv.King,9Bill.  and  Bcatt. 

See  Anderson  t;.  Sweet,  8  Bro.  P.  C.  81.    See  Bennett  vu  Pears.>n,  2  Ball.. 

430.  and  Bcatt  189, 
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decreed  on  payment  of  costs.  The  circumstances  irere  the  fol- 
lowing :  A.  seized  in  fee  granted  the  premises  by  indenture,  toge- 
ther with  the  timber  then  standing  thereon  and  to  be  thereafter 
planted,  to  the  grandfather  of  the  plaintiff  for  his  life,  and  for  the 
lives  of  two  other  persons ;  in  which  lease  there  was  a  covenant 
for  perpetual  renewal,  on  payment  of  the  arrears  of  rent  and  fine. 
It  appeared  that  the  tenant  was  just  of  age,  in  embarrassed  cir- 
cumstances, and  not  in  possession  of  the  lease.  His  agent  applied 
to  the  lessor  to  see  the  counterpart,  and  was  refused.  On  the 
16th  January  a  draft  had  been  prepared,  and  laid  before  the  defend- 
ant's solicitor  at  his  desire.  It  appeared  also  that  the  lessor's 
agent  furnished  an  erroneous  account  of  the  arrears  of  rent  and 
the  renewal  fine  ;  that  a  lease  had  been  tendered  in  February; 
and  the  landlord  on  the  3d  Jul}  filed  a  bill  for  an  injunction  to 
restrain  the  tenant  from  cutting  down  timber  to  pay  for  the  rent 
and  fines.  In  this  case  the  Lord  Chancellor  of  Ireland  said  that 
he  entertained  a  doubt  whether  the  provisions  of  the  tenantry 
act  extended  to  a  demand  made  by  the  landlord  for  an  arrear, 
including  rent  as  well  as  fines.  The  impression  on  the  minds  of 
the  barons  of  the  exchequer,  whom  he  had  consulted,  was,  that  the 
landlord  was  entitled  to  both  :  but  his  lordship  said  his  doubts  still 
remained,  the  express  object  of  the  act  being  to  compel  the  payment 
of  fines  without  any  mention  of  rent.  The  opinion,  however^ 
of  Lord  Redesdale  in  the  case  of  Barret  v.  Burke,  (p)  seems  to 
agree  with  the  barons  of  the  exchequer  mentioned  in  the  last 
case.  The  original  design  of  such  leases  was  the  better  cultiva- 
tion of  inferior  lands,  and  the  more  easj  recovery  of  rents,  which 
in  Ireland  was  often  very  difficult.  This  tenure  was  particularly 
important  in  the  disturbed  state  of  Ireland,  as  the  lands  were  by 
that  means  in  the  hands  of  tenants  acknowledging  themselves  as 
lessees.  For  it  often  happened  that  in  the  course  of  many  years 
no  rent  was  paid;  and  if  they  had  been  mere  fee-farm  rents,  there 
would  be  presumptions  against  them  which  would  deprive  the 
landlord  of  his  property. 

When  (9)  on  the  dropping  of  one  of  the  lives  in  a  lease  for 
three  lives,  with  a  covenant  for  perpetual  renewal,  repeated  appli- 
cations were  made  in  1796  and  1798  to  the  tenant  to  renew  ac- 

Cp)  5  Dow.  F.  C,  l«  (q)  Lord  Mountnorris  v.  White^  9 

Dow.  P.  C.  459. 
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cording  to  the  covenant;  and  he  made  no  offer  to  renew  till 
*1804  or  1805,  when  some  conversation  took  place  respeiitiDg' 
a  renewal  upon  the  tenant's  relinquishing  a  suit  in  equity,  which 
he  was  carrying  on  against  his  landlord ;  but  nothing  was  done, 
and  afterwards  the  landlord  refused  to  renew  :  this  case  was  held 
not  to  be  taken  out  of  the  principle  of  the  cases,  in  which  renewal 
was  refused  by  the  act.  The  act  was  confined  to  cases  *  of  simple 
innocent  neglect.  A  demand  without  any  menace  df  ferfeiture, 
followed  by  a  neglect  for  an  unreasonable  time,  was  sufficient  to 
preclude  the  tenant  from  the  benefit « of  the  act.  .If  there  had 
been  a  consent  to  waive  the  forfeiture  connected  with  the  relin- 
quishmefit  of  the  suit  in  equity,  the  transaction  would  have  been 
a  new  agreement  within  the  statute  of  frauds. 

In  the  before  mentioned  case  of  Barret  v.  Burke  (r)  a  lease  for 
three  lives  renewable  for  ever,  on  payment  of  a  fine  on  the  drop- 
ping of  each  life,  had  been  made  in  17lS  at  50/.  renthy  A.  to  B.;  B. 
leased  to  C.  at  100/.  rent,  with  a  covenant  to  renew  for  ever,  on  the 
same  terms  as  the  original  lease;  and  he  also  covenanted  to  renew  re- 
gularly with  A.  C.  paid  his  fines  regularly,  and  renewed  with  B. : 
but  B.  never  renewed  with  the  representative  of  A.  In  179S,  Uie 
representative  of  A.  accepted  some  money  from  C.  towards  the 
discharge  of  the  fines  du^  from  B.,  and  made  demands  for  the 
payment  of  the  whole  of  the  fines  by  C.  which  he  neglected  to 
comply  with.  There  was  a  formal  demand  of  the  fines  made  by 
the  representative  of  A.  in  1799  against  C,  who  did  nothing  for 
nine  months  after  the  demand,  and  then  made  an  illusory  tender, 
which  was  not  accepted  ;  it  was  determined  that  under  these  cir- 
cumstances C.  had  no  claim  in  equity  to  renew. 

We  have  already  observed  that  in  general,  in  the  case  of  a 
lease  of  lives  of  land  in  Ireland,  renewable  for  ever,  the  right  is 
lost  if  upon  notice  from  the  lessor  the  tenant  neglect  for  a  rea- 
sonable time  to  renew.  But  under  particular  circumstances  that 
right  may,  notwithstanding  such  notice  and  neglect,  stUl  exist  and 
be  enforced.  In  a  late  case  (0  where  it  appeared  that  upon  the 
death  of  the  tenant  having  such  right  of  renewal  his  nephew,  to 
the  exclusion  of  the  heir,  obtained  an  independent  lease  of  the 
premises  in  his  own  name,  &lsel/  alleging  a  devise  in  liis  own 
favour ;  and  the  landlord  also  at  the  time  being"  in  a  state  of 

(r)  8  Dow.  i*.  C.  1.  («}  Lord  Dunboyne  v.  MuWihill,  1  Bligh  F.  €.  137. 
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intoxicatioD^  it  was  held  that  under  the  particular  circumstances 
of  the  case  the  right  of  renewal  was  not  lost,  because  it  did  not 
appear  that  the  heir,  if  he  had  established  his  right  as  heir  in 
contravention  to, the  will,  might  not  have  compelled  a  renewal  in 
his  fovour  of  Uie  original  lease.  The  case,  as  it  appears  in  the 
book  cited,  is  not  very  easy  to  be  understood.  But  the  facts 
as  they  are  stated  in  the  decree  are  these  :  after  the  execution  of 
the  lease  so  obtained  from  the  landlord,  by  the  tenant's  nephew, 
it  appears  that  in  the  year  1718  the  heir  of  the  lessee  filed  a  bill 
in  Chancery  in  Ireland,  impeaching  the  alleged  will  in  favour  of 
the  nephew;  and,  after  a  variety  of  proceedings  in  the  cause,  they 
came  to  an  amicable  agreement;  and  by  deed  dated  3d  July  1793, 
it  was  declared,  that  the  lease  obtained  by  the  nephew  was  in 
tmst  for  the  heir ;  and  it  was  agreed  that  the  heir  should  grant  to 
the  nephew  a  lease  for  three  lives  renewable  for  ever  at  14S/* 
rent,  and  5/.  renewal  fine  for  each  life.  The  decree  further 
declared  that  a  purchaser  for  valuable  consideration,  under  the 
heir  of  the  lessee,  was  entitled  to  the  benefit  of  this  agreement 
80  far  as  the  same  was  for  the  benefit  of  the  heir  of  the  lessee, 
and  that  the  heir  of  the  landlord  was  entitled  to  the  benefit 
which  the  nephew  of  the  lessee  might  take  under  the  agreement ; 
and  that  the  lease  obtained  from  the  lessor  by  the  nephew  should 
be  cancelled,  as  well  as  another  lease  which  had  been  executed  by 
the  heir  of  the  lessee  to  the  nephew  in  consequence  of  the  agree*, 
meat  last  mentioned. 


On  the  statutes  relating  to  plantations. 

In  Ireland  it  is  provided  by  the  stat.  31  Geo.  III.  c.  40.  that 
no  person  holding  any  lands  by  lease  for  one  or  more  lives,  or 
for  years,  or  at  will  or  sufierance,  shall  cut  down,  grub  out,  lop, 
or  top  any  tree,  wood,  or  underwood  growing  upon  such  lands, 
under  colour  of  estovers,  or  of  housebote,  ploughbote,  haybote, 
cartbote,  or  other  bote,  or  under  any  other  pretence,  unless  such 
person  shall  be  authorised  thereto  by  covenant  in  the  lease, 
under  which  the  said  lands  shall  be  held,  or  unless  such  person 
shall  have  the  consent  of  the  owner  thereof  under  his  hand  and 
•eal|  upon  pain  of  being  subject  to  the  penalties  against  persona 
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wilfully  cutting,  or  damaging  trees,  without  the  cpnsent  of  the 
owner  thereof  first  had.  But  by  s.  5.  it  is  provided  that  this  act 
shall  not  extend  to  leases  renewable  for  ever,  nor  to  any  trees 
planted  and  registered  according  to  anjr  former  law. 

By  the  stat.  6  Geo.  III.  c.  17.  Ir.,  which  is  one  of  the  acts  for 
encouraging  the  planting  of  timber  trees,  it  is  provided  that  if  any 
tenant  for  life  or  lives,  by  Mease  or  otherwise  impeachable  of 
waste,  or  any  tenant  for  years  exceeding  twelve  years  unexpired, 
shall  plant  any  timber  trees,  such  tenant  shall  during  the  term 
be  entitled  to  botes  of  such  trees  by  him  planted,  and  at  the 
exphration  of  the  term  to  the  said  trees,  or  the  value  thereof, 
according  to  the  directions  therein  mentioned.     But  by  s.  3. 
a  certificate  under  the  hand  of  the  tenant  of  the  planting  of 
such  trees  is  required  to  be  registered  within  six  months  after 
such    planting,  with    the    clerk  of   the  peace  of  the    county 
where  the  planting  is  made.    The  certificate  should  contain  the 
number  and  kind  of  trees  planted,  their  height  and  years' growth 
at  the  time  of  planting,  and  a  clear  description  of  the  places  and 
manner  wherein  they  shall  be  planted.    The  c^ificate  is  to  be 
kept  on  a  separate  file  amongst  the  records  of  the  county,  and 
entered  in  an  alphabetical  book  by  the  denomination  of  the  land 
in  the  said  county;  and  such  ciertificate,  or  a  cppy  thereof  attested 
by  the  acting  clerk  of  the  peace,  shall  be  evidence  of  notice  of 
such  plantation  in  all  courts:  to  which  book  and  certificate  all 
persons  may  resort  during  each  quarter  session  without  fee. 

By  6.  4.  of  the  same  statute,  where  the  term  of  the  tenant  is 
uncertain,  such  tenant  paying  the  rent,  and  performing  the  other 
covenants  in  the  lease,  may  for  one  year  after  the  expiration  of 
bis  term,  enter  upon  the  land,  and  cut  in  due  season  all  the  trees 
so  plantedj  and  registered,  and  manufacture  the  same  on  the 
lands  for  one  year  after  such  felling,  making  reasonable  sati^fac- 
tion  for  the  trespass  committed  by  felling,  coaling,  or  maaufiic- 
turing  the  same.  And  where  the  expiration  of  the  term  is  certain, 
the  tenant  during  the  last  year  of  his  term  may  do  the  same. 
But  by  s.  5.  any  person  entitled  to  the  reversion  and  inheritance 
mediately  or  immediately,  shall  be  at  liberty  during  the  last  year, 
save  one,  of  the  term,  when  the  expiration  of  the  term  is  certain, 
or  six  calendar  months  after  a  term  for  life,  or  pny  uncertain  con« 
tingency,  to  apply  by  petition  to  the  justices  of  the  peace  at  their 
quarter  session^  and  set  forth  his  title  and  intention,  giving  twea« 
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ly-one  clays'  notice ;  and  upon  entefing  into .  a  jr^eogyii^iiceiwit^ 

ftuflScient  6uretie8,  conditioned  to  pay  saeh  tenant. j^q^h  sums. j»p 

'Shell  be  adjudged  to  be  the  Talue.of  the /paid  ;tre^^  a^cpr^iqg  .tp 

the  rules  of  this  act,  the  property  of  such  trees  shall. veft  in  (he 

*  petitioner  from  the  time  of  such  notice;  and«the  parties  sjiall  at 

the  same  or  ensuing  session  by  a  jury  of  .freeholders  ^  tbp 

county  ascertain  the  value  of  the  trees  when  feU^d,  oyetj^M^ 

'  above  the  expense  of  felling,  and  the  compensation  to  be  p^ade,  if 

•any  such  be  necessary ;  which,  with  the  record  of  ^uch  judgnient 

and  recogniffiince,  qhall  be.  by*  the  justices  at  .the  instance,  of  the 

'  party  interested  certified  into  Chancery ;  and  execution  shall  issue 

'  thereon,  as  usual,  upon  recognizances  taken  before  &  master  .of  the 

courts    But  if  such  petitioner  shall  ftil  togive8Qch.fieettrily,.a^ 

'  such  session,  according  to  such  netice,  the  property  of  anch .  trees 

shall  remain  in  the  tenant.    By  s*  6.  if  more  than  one  person 

entitled  in  reversion,  shidl  petition,  the  immediate  reversioner 

shall  be  preferred  to  one  more  remote.     By  s.  8.  where  the 

reversion  belongs  to  a  minor,  and  the  court  of  Chancery  ehall 

adjudge  it  to  be  for  his  benefit  that  the  trees  shall   be  por* 

chased,  the  guardian  shall  be  allowed  for  what  he  pays,  and 

expenses  for  the  purchase.  .  And  if  the  person  purchasing  auch 

trees  shdll  be  tenant  for  life  or  in  tail,  impeachable  for  waete, 

such  purchaser  shall  stand  in  the  place  of  such  planter ;  and  sucb 

trees  if  not  felled  by  him,  during  the  subsistence  of  his  title,  shall 

be  felled  and  valued  according  to  the  rates  of  this  act. 

In  order  to  ascertain  what  compensation  shall  be  made  by  any 
tenant  entitled  by  the  act  to  fell  trees  after  the  expiration  of  his 
term,  such  tenant  may  by  s.  9.  petition  the  justices  giving  the 
reversioner  like  notice;  and  on  the  tenant's  giving  like  security,  by 
recognizance,  the  court  shall  by  a  jury  ascertain  the  dapages, 
and  the  like  remedy  shall  be  against  the  buyer  as.  by  s.  5.  But  by 
s.  7.  the  act  shall  not  extend  to  leases  made  by  the  guardians  of 
minors,  or  custodees  of  lunatics  or  idiots,  or  to  any  persona  in 
possession  as  creditors  by  mortgage,  custodtam^  or  elegit,  or 
otherwise,  or  deriving  under  such  mily,  or  to  any- tenant  evicted 
for  non-payment  of  rent. 

This  act  moreover  enacts  that  tenants  f<fr  lives  renewable  for 
ever,  paying  the  rents  and  performing  the  other  coveuanta  in  their 
leases,  shall  not  be  impeachable  for  waste  in  timber  trees  and 
woods,  which  they  should  thereafter  plant ;  any  .covenant  in  lapses 
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or  settlements  theretofore  made,  lav,  or  nsage  to  the  contrary 
notwithstanding.  And  by  s.  2.  from  thetikne  of  any  tenant  for 
.  life  or  li%'efs  l)y  ]^tL^  or  otherwise,  or  any  teliant  for  years,  ex- 
ceeding twelve  years  unexpired,  shall  plant  sallow,  osier,  or 
willows,  the  sole  property  of  such  during  the  continuance  of 
{he  term  shall  "rest  in  the  tenant,  and  he  may  cut  and  sell  the 
same. 

By  the  17  and  18  Geo.  III.  c.  35.  s.  1.  Irish,  the  surrender  of 
iiny  l^se  for  yearli  to  any  body  corporate,  for  the  purpose  of  tak- 
ing a  new  leased  ^all  not  be  con8idefc*ed  as  the  expiration  of  the 
iern^,  tvitHin  the  stat.  5  Geo.  III.  c.  17.  Ir. 

The  subsequent  stat.  S3  and  S4  G«o.  III.  c.  39.,  intituled  ^  an 
act  for  amending  the  laws  for  the  enconragemetit  of  planting  timber 
tree^,*'  ftfter  reciting  that  the  former  laws  bad  proved  ineffi^tual, 
etiBcts  that  tenants  for  life  or  lives,  or  yemrs  as  before  mentioned, 
who  shall  plant  timber  trees,  shall  be  entitled  to  cut,  sell,  and 
Vlispose  of  the  same  at  any  time  during  the  term ;  provided  that 
such  tenant  within  twelve  calendar  months  after  such  planting 
lodge  ^ith  Hie  clerk  of  the  peace  an  affidavit  sworn  before  a 
^jtisftic'e  ih  the  form  specified  by  the  act. 

By  s.  3.  of  the  iame  act.  If  any  tenant  ta  aforesaid  shall 
etidosie  sfny  coppice  wood,  which  be  was  not  bound  by  his  lease 
to  preserve,  and  which  has  not  been  enclosed  or  preserved  from 
cattle  for  five  years  preceding,  tbe  said  tenant  shall  have  power 
to  ciit,  sell,  6r  di'^poae  of  the  tfees,  which  shall  grow  fnMn  tbe 
said  coppice  during  his  term,  leating  one  timber  tree  on  eveiy 
sqtrard  perch.    By  s.  4.  he  must  give  twelve  ^endar  months' 
notice  of  his  intention  to  enclose  at  thequart^r  session  for  thecounty 
in  the  form  prescribed  by  the  act ;  and  by  s.  S.,  within  six  calendajr 
months  after  the  said  inclosure,  he  must  lodge  with  the  clerk  of 
the  peace  a  map  of  the  same  with  an  affidavit  in  the  form  given  by 
the  act.   The  sixth  section  firovides  that  by  application  to  the  jus- 
tices the  truth  of  the  registry  may  be  tried  by  a  jury,  and  avoided 
if  ftlse.  The  seventh  section  endbles  the  tenant  to  sell  his  right  to 
the  reversioner,  mediate  or  immediate;  the  sale  to  be  made  by 
writing  signed  by  the  tenant,  and  attested  by  two  witnesses,  and 
an  attested  copy  thereof  to  be  lodged  with  the  clerk  of  the  peace 
of  the  county.    By  s.  9.,  when  the  term  of  the  tenant  is  nncertaii^ 
the  tenant  shall  have  liberty  oioe  year  after  the  expiration  of  the 
term  to  enter  and  cut  and  dispose  of  the  same  treesi  making  such 
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boinpensatibn  in  damages  as  shall  be  awarded  by  two  of  i^ 
neighbours  appointed  by  the  nisxt  residing  justice  of  the  peace^ 
tby  an  order  under  his  hand,  which  two  neighbours,  if  they  differ) 
shall  call  in  a  third.  By.s.  10.  the  reversioner  may  at  any  time 
within  six  calendar  months  serve  a  notice  in  writing  to  the  tenant 
to  desist  from  cutting;  and  by  application  to  the  justices  at  quarter 
sessions,  and  proof  of  service  of  notice  21  days  before  the  sessionsy 
oblige  the  tenants  to  s^I  at  th6  value  to  be  ascertained  by  a  jnry 
empanelled  for  that  purpose ;  and  if  there  should  be  more  than 
one  claimant,  the  more  remote  inheritor  is  to  be  preferred  to  the 
more  immediate.  S.  II.  provides  that  the  tenant  may  sell  by 
private  bargain  to  any  reversioner,  such  sale  to  be  registered 
with  the  clerk  of  the  peace  within  six  months^  And  by  &«  IS.  the 
surrender  of  any  lease  for  years  or  for  lives  to  any  body  corporate 
for  the  purpose  of  renewal  shall  not  be  considered  an  expiration 
of  the  term  as  far  as  respects  the  act :  but  every  renewal  shall  be 
considerisd  as  the  continuance  of  the  original  term ;  and  the  tenant 
shall  enjoy  all  benefit  of  planting  given  by  the  act  as  fully  as  if 
the  additional  term  or  lives  had  been  contained  in  the  original 
leasfe.  By  s.  SI.  it  is  provided  that  the  act  shall  not  extend  to 
trees  planted  pursuant  to  any  covenant  in  the  lease^  nor  aiiect 
any  such  covenant;  nor  shall  it  extend  to  tenants  evicted  for  noiH 
payment  of  rent< 

By  stati  9  Geo*.  II.  c.  7«  the  executors  or  administrators  of 
tenants  for  lile  or  in  tail,  with  remainder  over,  are  entitled  to  a 
tnoiety  of  timber  trees  planted  by  them  (timber  planted  for 
shelter  or  t>rnament  excepted):  it  should  seem  therefore  that  in 
such  cases  a  lessor,  tenant  for  life^  might  except  a  moiety  of  the 
trees  so  planted  by  them« 


The  Irish  stat.  40  Geo.  III.  c^  83.,  after  I'eeitinfif  that  agists 
ment  tithe  had  not  been  demanded  for  more  than  60  years  then 
last  past,  enacts  that  no  claim  shall  be  allowed  for  the  tithe  of 
agistment  (or  dry  and  barren  cattle:  but  nothing  therein  exempts 
from  the  payment  of  tithe  any  kind  of  cattle  in  any  parish  or  part 
of  this  kini^doro,  in  which  tithe  now  is^  or  hath  been^  Usually  paid 
within  the  last  lOyearSi  No  person  shall  be  exempt  who  shall  n^t 
give* notice  in  writing  to  the  rector^  Sec.  of  his.  agent  in  the  parish 
in  which  the  land  lies,  of  the  time  from  which  he  claims  ex&uptioa 
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lit  least  six  calendar  months  before  the  commencement  of  such 
period,  specifying  in  such  notice  the  quantity  and  quality  of  the 
land,  together  with  a  map  or  survey,  verified  by  the  oaths  of  two 
surveyors,  which  anj  magistrate  of  the  county  may  administer  i 
one  surveyor  to  be  named  by  the  occupier,  and  the  other  bj  ther 
parson,  &c.,  which  notice  and  survey  shall  be  registered  by  ther 
parson,  &c.,  in  the  registry  of  the  diocese;  and  such  notice  ot 
survey,  or  an  attested  copy  by  the  registrar,  »hall  be  conclusive 
evidence  of  the  quantity  and  situation  of  the  knd,  antl  of  the 
time. from  which  the  exemption  commenced.  By  s.  4.,  incase 
the  person  claiming  any  exemption  from  tithes,  under  this  acty 
shall  by  notice  duly  served  require  any  parson,  &c.  to  appoint  a 
surveyor  on  his  part,  and  such  parson,  &c.  sba^U  for  one  month 
after  such  service  refuse  or  neglect  to  appoint  a  surveyor,  then 
such  map  verified  by  the  surveyor  appointed  by  the  person*  clainr- 
ing  exemption,  shall  be  sufficient. 

In  order  to  prevent  the  pernicious  practice  of  burning  lend^ 
the  same  statute  in  the  fifth  section  provides  that  no  land,  the 
soil  or  surface  of  which  shall  be  burned,  shall  be  considered  as 
having  been  improved  within  the  meaning  of  the  act  5  Geo.  II r 
c.  9.,  (0  nor  shall  it  be  discharged  from  tithe  by  virtue  of  that  act, 
unless  the  consent  of  the  proprietor  of  such  land  under  his  hand 
and  seal  be  obtained  before  any  part  be  burned. 


On  the  conetrttction  of  patents. 

The  Irish  stat.  SS  Hen.  VIII.  st.  2.  c.  4.,  that  if  the  crown^s 
patentee  attempt  any  wilful  war  or  invasion,  or  transgress  in 
any  part  of  his  duty  of  allegiifnce,  which  the  law  declares  to  be 
treason,  or  do  not  perform  the  covenants  and  parts  comprised 
within  his  letters  patent,  they  shall  forfeit  all  their  right,  interest, 
or  estate.  And  by  s.  2.  all  future  patents  are  directed  to  contain 
words  to  this  effect. 

(I)  See  ante,  432. 
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On  the  registry  of  deed$. 

THE   BANKBR'8   ACT. 

By  the  Irish  stat.  33  Geo.  II.  c.  14.  s.  S.  all  deeds  by  bankers 
and  their  agentS|  whereby  any  part  of  their  real  estate  or  leasehold 
interest,  or  any  mortgage  upon  leasehold  estate,  shall  be  granted, 
released,  sold,  demised,  or  affected,  otherwise  than  leases  no( 
exceeding  three  lives,  or  thirty-one  years,  to  be  made  by  such 
bankers  at  the  full  improved  rent,  without  fine,  are  directed  to  be 
registered  within  one  calendar  month  after  execution ;  and,  if 
executed  out  of  the  kingdom,  then  within  three  calendar  nionths ; 
and  for  want  of  such  registry  every  such  deed  shall  be  fraudulent 
and  void,  against  creditors,  though  made  for  valuable  consi- 
deration. 


On  registry  by  ecclesiastical  persons. 

On  the  perfection  of  any  leases  in  pursuance  of  the  Irish  staf. 
10  and  11  Ch.  I.  c.  3.  by  archbishops  and  others  mentioned 
in  that  act,  the  respective  lessors  are  directed  to  file  counterparts 
of  such  leases  in  their  respective  registries  for  the  benefit  of  their 
successors ;  for  which  the  registrar  shall  have  from  every  such 
lessee  the  fee  of  twenty  shillings,  to  be  recovered  on  refusal  by 
civil  bill.  And  on  payment  of  the  fee  the  lessee  shall  suffer  no  loss 
or  penalty  for  not  entering  such  counterparts  in  the  respective 
register  books  of  the  said  archbishops  and  bishops,  &c.,  nor  shall 
the  lease  be  avoided  for  the  default  thereof. 


Of  debtors  to  the  croton. 


By  the  stat.  25  Greo.  III.  c.  53.  Irish,  a  copy  of  the  scire 
facias  against  the  heir  and  the  tenants  of  any  deceased  debtor  to 
the  king  should  be  published  in  the  Dublin  Gazette,  and  in  the 
other  Dubliu  papers,  as  well  as  in  the  public  newspaper  of  the 
county,  to  the  sheriff  of  which  the  writ  is  directed.  And  by  s.  5. 
every  sheriff  to  whom  such  writ  of  ^ctre  fijxihs  shall  be  directed 


i 
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khall  three  times  within  six  weeks  firoro  the  delivery  thereoreaosd 
&  copy  of  such  writ  to  be  aflSxed  upon  the  church  of  the  parish 
where  the  heir  of  the  king's  debtor  shall  reside  within  his  county^ 
or  shall  have  resided  within  six  months. 

Where  accountants  to  the  crown  are  bound  in  a  penalty  by 
bond  or  recognizance ;  then^  if  they  are  indebted  to  the  king  within 
the  penalty,  scire  facias  quare  execulionem  non  issues  in  the  first 
instance  t  but  where  there  is  no  such  bond,  or  the  accountant  iii 
indebted  beyond  the  penalty,  a  commission  must  issue  to  ascertain 
the  debt.  And  it  is  provided  by  s.  9»  of  the  same  stat.  (93 
Geo.  III.  Irish)  that  after  the  debt  is  Ascertained,  the  attorney* 
general  shall  file  an  information  in  the  Exchequer  in  the  nature 
of  an  English  bill  for  a  sale  of  the  land  ;  and  by  s.  10.  the  claims 
of  strangers  paramount  to  the  claim  of  the  crown  are  to  be  put  in 
on  oath  by  motion;  and  by  s.  II.,  in  case  of  a  decree  in  favour  of 
the  crown,  such  decree  shall  be  carried  into  execution  in  like 
manner  and  by  the  same  officers  as  in  the  case  of  decrees  upon 
bills  for  foreclosure  of  mortgages,  by  subject  against  subject.  By 
8.  IS.  these  proceedings  are  limited  to  six  years  aAer  the  debtor*^ 
death* 

By  the  41  Geo.  III.  c.  ^.  the  record  of  the  king^s  debt  in 
England  may  be  transmitted  to  Ireland,  bnd  pt*oces8  issue  thereon ; 
and  the  ss.  3  and  4.  provide  e  converse  for  the  recovery  in  Eng^ 
land  of  debts  due  to  the  king  in  right  of  the  crown  in  Ireland* 


Oft  writs  of  execution. 

fiy  the  trish  stat.  6  Anri.  c.  t.  s.  6.  it  is  provided  that  the  stieritf 
shiill  be  liable  to  the  party  grieved  in  SO/,  or  treble  damages  at 
the  election  of  the  plaintiff,  to  be  recovered  in  any  court  of  record^ 
if  (aiiiong  other  things)  he  shall  not  hold  an  inquiry  upon  si  writ  of 
elegit^  extendi  facias^  or  capias  Utlagaium^  within  ten  days  after 
the  delivery  or  tender  of  it  to  him;  or  if  he  shall  hold  the  inquiry 
at  aiiy  place  save  the  chief  town  in  the  eouuty,  or  such  other 
place  as  shall  be  agreed  Upon  between  the  pafiies;  or  without  giving 
notice  in  ilrriting  eight  days  before  the  execution  thereof  to  the 
said  party  of  the  time  and  place  of  holding  such  inquiry.  And  if 
upon  such  inquiry  any  leUse  for  years  be  found,  before  the  sale 
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-thereof,  the  sheriflT,  berore  whom  such  inquiry  shall  he  so  hrfcl, 
shall  after  such  inquiry  give  notice  in  writing  under  his  hand  thirl 
Buch  lease  has  been  found;  and  therein  name  the  parties  both  plain* 
tilTand  defendants,  and  the  debt,  interest,  and  costs  demanded, 
and  the  lands  and  tenements  found  thereby  ;  and  affix  the  said 
notice  in  the  most  public  place  in  the  shiretown  of  the  county, 
town,  or  city  wherein  such  leasehold  lands  are  situate  by  the 
space  of  eight  days  before  any  sale  shall  be  made  by  such  sberiflT 
of  such  lease. 


On  distress  bt/  ecclesiastical  persons. 

By  the  Irish  statute  11  Geo.  II.  c*  15.  s.  S.  every  archbishop 
pr  bisliop,  translated  from  one  see  to  another,  to  whom  any  rent 
shall  be  due  at  his  translation,  and  in  case  of  his  decease  his  exe* 
culors  or  administrators,  shall  have  an  action  of  debt  for  all  such 
arrears  due  at  the  time  of  such  tri^uslation.  He  and  his  exectttor» 
or  administrators  may  also  distrain  so  long  as  the  lands  cootinue 
in  the  seisin  or  possession  of  the  tenant  awing  the  arrears,  anct 
those  claiming  under  him  :  but  these  remedies  are  limited  to  tw6 
Xears  after  such  translation. 


On  illegal  rescou^. 

In  Ireland  the  legislature  has  made  an  illegal  rescous  liable  to 
severe  penalties.  By  the  statute  4  Geo«  I.  c.  5.  s.  I.  the  person 
rescuing  may  be  fined  by  the  court  I)efore  whom  he  is  convicted  of 
8t>  doing ;  and,  in  case  of  his  not  paying  the  fiae  to  the  sheriff 
of  the  county  within  one  month,  he  may  be  conveyed  by  the 
sheriff  to  the  house  of  correction  or  workhouse,  and  there  kept  to 
hard  labour  for  any  time  not  less  than  three  months,  and  not 
exceeding  six,  according  to  the  discretion  of  the  judges  or  jus- 
tices before  whom  he  was  convicted.  And  by  sect.  2.  the  land* 
lord  may  bring  his  ejectment,  and  recover  the  premises,  as  if  no 
distress  had  been  found  :  and  in  case  the  tenant  shall  suffer  judg- 
ment to  pass  against  the  casual  ejector,  or  ailer  a  verdict  against 
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him ;  then  if  such  tenant  shall  not  pay  all  rent  and  arrear  wUh 
ftill  costs,  within  six  calendar  months  after  judgment  had,  such 
lessee  or  his  assignees  are  barred  from  all  relief  in  law  or  equity 
other  than  by  writ  of  error^  and  the  premises  discharged  of  the 
lease. 

By  the  statute  8  Geo.  I.  c.  S.j  Irish,  it  is  provided  that  if  any 
distress  lawfully  taken  shall  be  rescued,  on  path  thereof  being 
made  within  fourteen  days  after,  before  any  justice  of  the  peace 
of  the  county,  such  justice  may  by  warrant  order  one  or  more 
constables  of  the  said  county  to  go  with  and  assist  the  landlord 
gr  his  bailiff  to  distrain  again  and  to  secure  and  convey  the  dis* 
tress  so  taken  to  some  lawful  pound.  So  also  by  the  same  sta- 
tute, if  oath  is  made  in  the  same  n>anner  that  any  corn  or  hay 
lawfully  distrained  is  in  great  danger  of  being  rescued,  the 
justice  may  appoint  a  sufficient  number  of  persons  to  protect  the 
distress  until  sold,  and  .delivered  in  due  course  of  law;  and  the 
statute  regulates  the  wages  to  be  given  to  such  persons* 
.  By  the  Irish  statute  29  Geo.  IL  c«  12.  all  bonds,  contracts^ 
i^nd  agreements,  between  tenants  to  obstruct  distress  are  declared 
illegal  and  void  ;  and  a  penalty  of  5/.  is  imposed  for  writing 
threatening  letters,  or  combining  for  the  same  end. 


»■         X  ■■ 


On  replevin  bonds. 

.  The  statute  11  Geo.  II.  c.  19.  s.  23.  does  not  apply  to  Ireland  i 
but  a  statute  of  a  similar  nature  seems  to  have  been  passed  before 
its  enactment,  namely  the  Irish  statute  8  Geo.  I.  c.  6.  s.  5. 
by  which  all  seneschals,  stewards,  judges,  or  ofiicers  of  inferior 
courts,  having  power  to  grant  replevins,  are  required  to  take 
in  their  names  from  the  plaintiffs  in  replevin  a  bond  ivith  suffi* 
cient  sureties  for  prosecuting  the  suit,  and  also  for  returning  the 
goods  so  replevied,  if  a  return  should  be  awarded,  before  they 
make  deliverance  of  the  distresses.  This  statute  was  in  e(K?ct 
nothing  more  than  introducing  by  legislative  enactment  the 
practice  which  prevailed  in  England  before  the  statute  11  Geo. 
II.  c.  19. 
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On  appraisement  of  distresses. 

By  fhe  sfatute  18  Edw.  IV.  c.  I.,  Imh,  as  expkrined  by  thr 
Irifth  statute  10  and  II  Cha.  I.  g.  7.  s.  S.,  the  appraisement  of  dia-^ 
tresses  is  directed  to  be  within  eight  days  arfter  the  taking,  by 
four  or  more  persons  of  the  parfsh,  as  was  osed  to  be  done  by' 
four  persons  of  the  lordship,  between  very  lord  and  very  tenant ; 
the  oath  to  be  admrnrstered  by  the  party  distrainrng,  or  by  tbeir 
seneschals,  bailiffs,  or  receivers.  And  if  be  from  whom  it  19 
taken  do  not  come  within  eight  days  after  the  presentment,  and 
pay  or  make  agreement  for  his  duty,  the  distress  may  be  taken^ 
at  tite  appraisement  for  rent  and  damages;  the  surplus,  if  any, 
to  be  restored ;  and,  if  deficient,  the  tenant  may  be  distrained 
again. 

By  the  Irish  statute  8  Geo.  I.  c.  ?•  the  appraisement  may  be 
by  three  persons  of  the  barony  where  the  distress  is  taken ;  and 
the  landlord,  his  steward,  bailiff,  agent  or  receiver,  may  adminis* 
ter  the  oath;  and  such  appraisement  shall  be  as  valid  as  if  made  iit 
]Mirftuance  of  the  former  law. 

By  the  Irish  statute  S5  Geo.  IL  c.  IS.  s.  5*.  all  distresses  for  rent 
or  arrears  of  rent,  unless  redeemed  witbiq  eight  days,  may  be  sold  by 
public  cant  to  the  highest  and  fairest  bidders  at  snch  times,  and  such 
convenient  places  as  the  person  distraining,  his  agent  or  bailiff,  shali 
for  that  purpose  appoint ;  first  causing  notice  in  writing  of  the  place 
and  time  intended  for  such  sale  to  be  posted  up  six  days  previous  te 
the  time  of  such  sale  rn  the  next  market  town, at  the  usual  place  for 
posting  up  public  notices.  And  the  price  for  which  such  distresseff 
shall  be  bona  fide  then  and  there  sold,  shall  be  deemed  as  between 
all  the  parties  aforesaid,  and  all  per^ns  deriving  under  them 
respectrvely,  to  be  the  full  value  of  snch  dfslrebs  ;  and  snch  value 
shall  not  be  afterwards  questioned  in  any  court  of  law  or  equity* 
And  in  case  such  distress  shall'be  sold  for  more  than  is  owing  to 
the  persons  for  whose  benefit  it  shali  be  taken,  the*  overplus,  after 
d^dtictlHg  all  the  necessary  expenses  attending  the  taking  and 
rolling  the  distress,  shall  be  paid  over  to  the  persons  from  wbom 
the  distress  was  taken. 
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On  the  ejectment  statutes. 

By  the  Irish  statute  4  Geo*  I.  c.  5.  s.  S.  it  was  provided  tliat  as 
often  as  more.  tluiQ  one  yearns  rent  should  be  in  arrear  to  any 
landlord^  though  there  should  be  sufficient  distress  on  the  land  to 
answer  the  said  rent  in  arrear,  such  landlord  might  serve  a  sum- 
mons in  ejectment  for  recovery  of  the  demised  premises;  and  in 
case  of  judgment  by  default  of  appearance,  or  nonsuit  for  nut 
confessing  lease,  entry,  and  ouster,  if  it  shall  appear  to  the.  court 
by  the  affidavit  of  such  landlord,  or  his  agent  or  receiver,  or  shall 
appear  on  the  trial,  in  case  the  defendant  appears,  that  more  than 
one  year's  rent  was  due  before  the  said  summons  was  served,  such 
landlord  or  his  lessee  in  ejectment  shall  recover  judgment,  and  have 
execution  thereon;  and  the  jury  that  shall  try  such  cause,  in  case 
it  shall  be  before  a  jury,  and  if  not,  the  judge  before  whom  such 
judgment  shall  be  given,  shall  ascertain  the  sum  due  and  in  arrear. 
And  in  case  the  lessees  or  their  assignees,  or  other  persons  deriv-* 
iog  under  the  said  lease,  shall  suffer  judgment  to  be  had  on  such 
ejectment,  and  execution  to  be  executed  thereon  without  paying 
on  demand  the  rent  so  ascertained  to  be  in  arrear  with  full  costs, 
which  the  officer  is  empowered  to  tax;  or  depositing  the  same  in 
a  court  of  equity  on  filing  a  bill  within  six  months  after  execu- 
tion executed;  the  lessees  or  their  assignees,  and  all  other  persons 
deriving  under  the  said  lease,  shall  be  barred  and  foreclosed  of  all 
relief  in  law  or  equity  other  than  by  writ  of  error  for  reversal  of 
such  judgment  in  case  the  same  shall  be  erroneous;  and  (he  land- 
lord shall  from  thenceforth  hold  the  said  demised  premises  dis- 
charged of  the  said  lease.  If  any  bill  in  equity  is  filed  within  (he 
provision  of  the  act,  the  proceedings  on  it  and  the  relief  given  are 
directed  to  be  according  to  the  staU  11  Ann.  c.  2.  s.  4.(/}  And 
if  the  verdict  in  ejectment  shall  pass  for  the  defendant,  or  (he 
plaintiffs  shall  be  nonsuited  for  any  cause  except  the  defendants 
not  confessing  lease,  entry,  and  ouster,  the  defendant  shall  have 
bis  full  costs.  By  the  5th  section  the  rights  of  mortgagees  not  in 
possession  are  saved.  There  is  likewise  *a  saving  of  the  rights  of 
infants,  femes  covert,  and  persons  of  unsound  mine) :  but  (his 
saving  is  repealed  by  the  statute  56  Geo.  III.  c.  88.  which 
includes  also  all  such  savings  in  all  the  intermediate  statutes  (v) 
of  the  same  nature. 

(I)  Jnte.  753.  {v}  Seepoit.,  S57. 


&54  On  tJ  e  efeetinent  statutes. 

Byihe  stat.  8  Geo.  I.e.  S.  s.  1.  it  is  provided  that  notice  in  writing 
filmU  be  given  to  the  person  on  irhonii  the  sunuiions  in  ejectment 
shall  be  served  according  to  thestat.  4  Geo.  I.  c.5.  that  the  eject- 
ment isbronght  for  nonpayment  ofrent;  and  ifany  person  after  affi- 
davit madeofsuch  service  makes  defence  in  such  ejectment,  and  shall 
appear  on  the  trial,  and  confess  lease,  entry,  and  ouster,  and  the  ' 

plaintiflT  shall  then  make  due  proof  of  the  perfection  of  the  counter-  [j 

part  of  the  lease  by  which  such  rent  is  reserved,  and  that  such  land- 
lord or  those  under  whom  he  derives  title  have  been  in  possession 
of  such  lands  for  three  years  before  service  of  such  ejectment, 
.  cr  shall  shew  any  sufficient  title  to  the  premises ;  and  it  shall 
appear  in  evidence  at  the  trial  that  one  whole  year's  rent  ot 
more  is  due  to  the  said  landlord,  the  plaintiff  shall  bav)9  jtedg- 
inent  in  such  ejectment,  in  such  manner  and  under  such  pro- 
viso as  by  the  former  acts  of  the  11  Ann.  c.  S.,  dnd  4  Geb. 
I.  c.  5.  It  is  also  provided  that  no  privilege  of  parliament  shalT 
be  allowed  in  any  ejectment  for  the  recovery  of  lands  for  the 
non-payment  of  rent,  nor  in  any  suit  for  holding  over  under  the 
statute  II  Ann.  c.  S.,nor  in  any  suit  for  an  injunction  to  restrain 
waste,  (u) 

Notwithstanding  any  writ  of  error  to  reverse  any  judgment 
obtained  in  any  ejectment  brought  by  virtue  of  this  act,  or  the 
act  of  the  II  Anne,  execution  shall  issue  and  be  executed,  unlet^s 
the  party  that  brings  the  writ  of  error  shall  within  fou^  days 
aller  such  a  writ  of  error  shall  be  tendered  pay  into  the  court, 
where  such  judgment  was  obtained,  all  such  sums  as  appear  to  be 
due  for  the  rent  of  the  lands  for  which  such  ejectment  was 
brought,  together  with  full  costs  of  suit :  which  sums  the  judges 
of  the  court  where  the  judgment  was  obtained  shall  order 
to  be  paid  over  to  the  lessor  in  ejectment,  upon  his  giving  secu- 
rity to  repay  the  same,  in  case  the  said  judgment  shall  be 
reversed,  (x) 

By  the  4th  section  of  the  same  stat.  8  Geo.  I.  c.  S.,  if  the  pre- 
mises have  been  mortgaged  for  a  valuable  consideration,  the 
lessee  and  the  mortgagee,  and  their  assignees,  shall  be  served 
with  summonses  in  the  ejectment ;  and  if  the  mortgagee  or  Ins 
assignee  shall  not,  within  nine  months  after  execution  executed, 
pay  or  tender  to  the  landlord  the  rent,  arrear,  and  costs,  the 

(u)  Irish  Stat.  8  Geo.  I.  c.  2.  s.  2,  {x)  Stat  8  Geo.  I.  c.  3.  s.  3. 
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moTlg;ageo  or  his  assignee  fiball  be  barred  of  relief,  both  in  law 
BHcl  equity,  on  account  of  the  said  mortgage.  And  by  the  fifth 
section  every  mortgage  of  a  lease,  and  every  assignment  of  such 
mortgage,  is  directed  to  be  registered  within  six  calendar  months 
after  perfection  thereof;  and  in  default  thereof  the  landlord  may 
proceed,  and  obtain  judgment  and  execution,  although  such 
mortgagee  or  assignee  be  not  served  with  a  summons,  in  such 
manner  as  if  he  had  been  served.  By  the  seventh  section  it  is* 
provided  that  in  all  ejectments  for  non-payment  of  rent  notices 
shall  be  given  in  writing  that  such  ejectments  are  brought  for 
non-payment  of  rent. 

By  the  Irish  stat.  5  Geo.  II.  c.  4.  where  one  whole  year's 
rent  is  in  arrear  for  any  lands  demised  for  lives  or  years  deter^ 
minable  on  lives,  by  leases,  minutes,  or  contracts  in  writing 
containing  an  actual  demise,  wherein  no  clause  of  re-entry  has 
been  reserved,  the  landlord  may  bring  ejectment,  and  recover  the 
possession  in  the  same  way  as  if  a  clause  of  re-entry  had  been 
specially  reserved.  And  every  lessor  recovering  in  ejectments 
for  non-payment  of  rent,  and  obtaining  execution  of  judgment, 
shall  have  the  same  remedy  for  all  arrears  to  the  tiiue  of  the 
execution  executed  as  such  lessors  might  have  had  if  no  such' 
ejectment  had  been  brought. 

The  Irish  stat.  35  Geo.  II.  c.  13.  s.  S.  further  provides  that 
where  any  article,  minute,  or  contract  in  writing,  shall  be  made 
of  any  lands,  &c.  and  the  rent  payable  be  ascertained  by  suck 
article,  &c.,  and  the  person  to  whom  such  article  is  made,  or  any 
deuving  under  him,  shall  enjoy  the  land,  and  one  whole  year'» 
rent  is  in  arrear,  the  landlord  may  proceed  in  rjoctment,-  and 
recover  as  if  the  said  article  contained  ao  actual  dontise,  and  as  if 
a  clause  of  re-entry  had  been  apecijied  therein*  And  by  s.  3.  on 
anj  trial  in  ejectment  for  non-payment  of  rent,  in  pursuance  of 
this  act  where  it  shall  J)e  necessary  to  produce  the  counterpart,  if 
it  shall  appear  that  no  counterpart  was  perfected,  or  if  perfected 
lost,  or  so  mislaid  that  it  cannot  be  produced  at  the  trial,  then 
the  original  article,  or  a  copy  thereof,  or  a  copy  of  the  counter- 
part shall  be  deemed  good  evidence. 

Since  a  doubt  bad  been  entertained  under  the  Irish  slat.  4  Geo. 
I.  c.  5.  whether  the  rent  ought  not  to  be  demanded,  the  Irish 
stat.  15-  and  16  Geo.  III.  c.  S7.  s.  1.  enacts  that  no  eviction  of 
any  lessee  or  other  person  deriving  uuder  any  lease  by  virtue^ 
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of  any  such  ejectment,  shall  be  impeached  for  want  of  a  demand  ; 
nor  shall  it  he  necessary  to  make  such  demand.  The  8.  8.  also 
removes  a  doubt  as  to  tithes;  and  declares  that  such  ejectments 
may  be  maintaiijed  for  non«payment  of  rent  on  leases  of  tithes, 
great  or  small. 

The  Irish  stat.  5  Gao.  I.  c.  4.  s.  9.  enacts  that  every  lessor 
recovering  in  such  ejectments  shall  have  the  8ame  remedies  for 
all  arrears,  to  the  time  of  execution  executed,  as  he  might  have 
bad  against  the  lessee  or  his  assignee  if  no  such  ejectment  had 
been  brought. 

By  the  late  stat.  56  Geo.  III.  c.  88.  it  is  enacted  that  in  Ireland 
if  any  tenant,  who  «hall  be  in  arrear  for  one  half  yearns  rent,  shall 
desert  the  premises,  or  leave  the  same  uncultivated,  or  carry  oflTthe 
stock  and  crop,  or  otherwise  abandon  the  same,  so  as  no  sufficient 
distress  may  be  had  to  countervail  the  arrears  of  rent  then  due 
for  the  same;  it  shall  be  lawful  for  the  landlord  to  proceed  by  way 
of  civil  bill  before  the  recorder  of  Dublin,  if  the  premises  are 
in  the  county  of  the  city  of  Dublin,  or  before  the  chairman  of  the 
session  of  the  peace  for  the  county  of  Dublin,  if  they  are  in  the 
county  of  Dublin,  and  before  the  assistant  barrister  of  any  other 
county,  in  case  the  tenement  shall  be  in  any  other  county.  And 
thereupon  two  or  more  justices  of  the  peace,  having  no  interest 
in  the  demised  premises,  at  the  request  of  the  landlord  or  bis 
bailiff  may  go  and  view  the  same  between  ten  and  four  in  the 
day ;  and,  having  fully  ascertained  the  fact,  they  may  certify  the 
same:  whicb  certificate  shall  be  conclusive  evidence  of  the  fects 
therein  contained,  till  disproved  either  then  or  on  appeal  from 
such  civil  bill.  And  thereupon  the  landlord  may  serve  a  process 
upon  such  civil  bill,  together  with  a  copy  of  the  certificate  on  the 
tenant,  if  he  can  be  found  ;  and,  if  not,  then  he  may  affix  such 
process  and  a  copy  of  the  certificate  on  some  notorious  part  of 
the  premises,  and  also  upon  the  door  of  the  parish  church,  if  the 
same  be  in  repair  ;  and  also  upon  the  door  of  the  Roman  Catholic 
chapel,  if  any  within  the  parish,  summoning  the  tenant  to  appear 
.on  a  day  certain  to  answer  the  said  bill.  And  on  the  hearing  such 
assistant  barrister,  chairman,  or  recorder,  are  empowered  to 
decree  the  landlord  to  be  put  in  possession  of  the  premises.  By 
the  fifth  section  of  the  same  act  the  process  of  summons  directed 
to  be  served  on  the  tenant  must  be  served  thirty  clear  days  at  the 
least  previous  to  the  day  therein  named.    Tbis  act  as  to  matters 
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of  Cbrm,  and  the  regulation  of  fees,  has  been  explained  and 
amended  by  the  8tat.  58  Geo.  IIL  c.  S9. 

By  the  stat  I  Geow  IV.  c.  41.  where  the  rent  is  less  than  50/, 
per  annum,  or  amounts  to  50/.  per  annum; (^)  and  the  tenant's 
interest  is  determined  ;  if  delivery  of  possession  be  withheld  after 
notice,  the  possession  may  be  decreed  in  the  same  manner  by  civil 
bill  as  in  the  case  just  mentioned. 

Where  the  rent  does  not  exceed  50/.,  and  a  year's  rent  is  due, 
the  landlord  may  proceed  by  civil  bill  against  the  tenant,  and 
also  against  the  persons,  if  any,  in  actual  possession,  and  also 
against  persons  having  interest  for  valuable  consideration,  where 
the  deeds  or  instruments  creating  such  interest  have  been  duly 
registered ;  and  possescion  may  be  decreed  in  like  manner.  An 
appeal  however  lies  within  the  time  allowed  for  appeals  from 
the  civil  bill  process;  and  the  lessee  may  tender  rent  and  costs 
to  redeem,  (x) 

The  14th  section  of  the  stat.  56  Geo.  III.  c.  88.  s.  14.  repeals 
the  saving  clauses  in  the  stat.  Ir.  11  Ann.,  4  Geo.  L,  8  Geo.  I., 
5  Geo.  II.,  and  S5  Geo.  II.,  in  favour  of  infants,  femes  covert, 
and  insane,  persons. 

By  the  stat.  58  Geo.  III.  c.  39.  s.  5.  the  assistant  barrister,  or 
other  judge  being  a  landlord  in  his  owh  jurisdiction,  ^may  pro- 
ceed by  way  of  cjvil  bill  before  the  judge  of  assize ;  and  an  ap- 
peal lies  from  the  decree  of  such  judge  of  assize  to  the  next 
going  judge  of  assise. 

By  the  stat.  1  Geo.  lY.  q.  41.  s.  9.,  where  the  tenant  in  Ireland 
is  not  resident,  delivery  of  notice  or  process  to  such  tenant  in 
person,  or  at  the  dwellinghouse  of  such  tenant,  to  his  wife,  or  to 
^ny  child  or  servant  of  such  tenant,  being  of  the  age  of  sixteea 
or  upwards,  shall  be  deemed  good  service. 

IJnder  the  ejectment  statutes  in  Ireland  the  permitting 
a  tenant  to  retain  posspssiop,  and  expend  money  in  building  with 
the  knowledge  of  the  landlord  after  an  eviction  for  nonpayment 
of  rent,  is  waiver  of  the  forfeiture,  (a) 

After  judgment  ^nd  execution  on  ejectment  for  non«-paymen| 
of  rent  a  bill  does  not  lie  at  the  suit  of  the  tenant  for  an  account 

(^)  See  stmt  96  Geo.  111.  c.  89.  58      SUt  1  Geo.  IV.  c.  39. 
£eo.  HI.  c.  39.  (a)  Hamc  r.  Kent,  I  Ml.  &  Be^lt 

iz)  Stat^  $6  Geo.  II.  c.  88.  5.  3.      5j4, 
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9nd  to  be  restored  to  the  possession,  on  payment  of  what  shall  be 
dae,  without  bringing  the  rent  into  court  t  but  this  h  supposing 
that  the  question  is  merely  as  to  the  quantum  of  rent.  But  if 
the  defence  is  merely  an  equitable  one,  and  such  as  could  not 
be  set  up  at  law,  it  seems  that  such  a  bill  might  be  brought  with* 
out  doing  so ;  (b)  as  for  instance,  where  (c)  there  have  been 
various  dealings  between  the  landlord  and  tenant,  so  as  to  produce 
an  account  too  complicated  to  be  taken  at  law. 

Where  (d)  a  landlord  in  1781  by  ejectment  for  nonpayment  oC 
rent  entered  upon  the  possession  of  (he  widow  of  the  tenant  for  life 
of  a  tease  for  lives,  renewable  for  ever,  remainder  to  her  children^ 
who  were  infants ;  and  the  children  in  1806,  long  after  they  came 
of  age,  and  after  the  lessor  had  been  in  undisputed  possession  for 
twenty-five  years,  filed  their  bill  for  relief:  The  House  of  Lords 
held  that  there  was  no  ground  for  interference  in  this  case ;  and 
this  was  before  the  stat.  56  Geo.  III.,  which  takes  a  way  the  sav- 
ing clauses  in  favour  of  infants,  (e) 


In  Ireland  it  is  usual  for  the  lessee,  after  he  has  been  three 
years  in  possession^  and  is  disturbed,  to  file  a  bill  called  a  pos- 
sessory bill  for  an  injunction  to  quiet  him  in  his  possession  till 
evicted  by  due  course  of  law  :  and  this  is  founded  on  the  equity 
of  the  statutes  made  against  forcible  entries.  But  all  bills  of  this 
kind  must  allege,  and  it  must  also  be  proved,  that  the  sole  and 
Actual  possession  is  in  the  plaintiff,  and  that  no  ownership  is  in 
any  other  person.  And  it  is  a  rule  in  these  bills  not  to  meddle 
with  the  title,  that  being  properly  cognizable  at  law.  (f)  But 
tihere  the  landlord  brings  this  species  of  bill  against  his  tenant 
for  holding  over,  the  landlord  need  not  make  an  affidavit  of  a 
three  years'  possession,  and  a  title  still  in  being;  for  in  this 
case  the  bill  is  founded  on  the  fraud  committed  by  the  tenant 

(b)  O'Mahony  v,  Dickson,  8  Scho.  Scho.  and  Lefr.  679. 

and  Lefr.  400.  (/)  Vernon  v.  The  City  of  Dtililin, 

(e)  O^Con&or  v.  ^aight,   1  Scho.  4  Bro.  P.  C.  396.  Torai.  Ed.   Lnttrell 

and  Lefr.  305.  v.  Lord  Irnhaiu,   7  Bro.  P.  C.  388. 

(d)  Baker  r.  Morgan,  2  Dow.  P.  C.  TomL      Howard's  Troatisc  on   tho 

526.  Practice  of  the  Exchequer  in  Ire* 

(p)  O^Counors  v.  Lord  Baudon,  2  laud,  304. 


On  the  ejectment  statutes:  859 

on  the  confidence  reposed  in  him  by  the  hindlord,  in  which 
kind  of  cases  courts  of  equity  have  always  exercised  an  original 
jurisdiction. 

By  the  Irish  stat.  26  Geo.  III.  c.  94.  s.  64.  persons  taking  or 
keeping  forcible  possession,  or  resisting  process  for  giving  pos- 
session, are  guilty  of  felony,  and  are  liable  to  transportation  for 
seven  years. 

By  the  previous  stat.  S5  Geo.  II.  c.  IS.  s.  4.  it  is  provided 
that  persons  having  right  shall  be  deemed  in  actual  possession 
from  the  time  of  resisting  the  process,  and  entitled  to  the  profits 
from  the  time  of  the  judgment;  and  the  persons  keeping  pos- 
session shall  forfeit  the  double  value  of  the  rent  to  the  person 
entitled. 


y  * 


APPENDIX 


OF 


PRECEDENTS. 


I.  Of  agreements. 
II.  Of  leases. 

III.  Of  assignments. 

IV.  Of  surrenders. 


1.   PRECEDENTS   OF  AGREEMENT!?. 

1.  Articles  of  agreement  under  seal  fir  the  lease  of  a  dwelling'^ 
house  {to  be  void  in  case  the  interned  tenant  should  die  before 
the  commencement  of  the  term.) 

Articles  oF  agreement  between  A.  B.  of^  &c.  of  the  one  part, 
and  C.  D.  of,  &c.  of  tUe  other  part. 

Whereas  the  said  A.  B«  is  seised  in  fee  of,  or  otherwise  entitled 
to  a  certain  messuage  or  dwelling^bouse,  with  the  appurtenants 

Jituate,  &c.  Now  the  said  A.  B.  doth  hereby  for  himself,  his 
eirs,  executors,  administrators  and  assigns,  covenant,  promise 
and  agree  to  and  with  the  said  C.  D.,his  executors,  administrators 
and  assigns,  that  he  the  said  A.  B«,  his  heirs  or  assigns,  shall  and 
will  before  Michaelmas  dajr  next  ensuing  the  date  of  these  pre- 
sents, put  the  said  messuage  or  dwelling-house  and  premises  in 
good  and  sufficient  repair;  and  also  shall  and  will  find  all  locks 
needful  for  the  doors  in  the  said  messuage  or  dwellinff-house  and 
premises,  and  a  fire  grate  for  the  kitchen.  And  abo  shall  and 
will  make  a  good  and  sufficient  lease  byjndenture  of  the  said 

{iremises  to  the  said  C.  D.  for  the  term  of  years,  to  commence 

irom  the  said  feast  of  St.  Michael  on  next  ensuing  the  date  of  these 
presents,  to  hold  the  same  at  and  under  the  yearly  rent  of  /.  pay- 
able  quarterly  at  the  four  usual  feasts  in  every  year  during  the  said 
term :  the  said  A.  B.  in  consideration  thereof  agreeing  hereby  to 
indemnify  and  discbarge  the  said  C.  D.,  his  executors,  adminis- 
trators and  assigns,  of  and  from  all  quit-rents,  ground-rents,  and 
other  incumbrances  on  the  said  premises.  And  it  is  hereby  agreed 
by  and  between' the  said  parties  hereto^  that  in  the  said  iutended 
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with  a  covenant  in  fbe  raid  indenture  of  leace  \a  be  contained  off 
the  oart  of  the  said  A.  B.^his  heirs  and  assitrns,  that  he  and  (hejr 
shall  and  will  permit  and  suffer  the  s^id  lessee,  his  executors, 
administrators,  and  assigns,  to  have,  hold,  and  quietly  enjoy  the 
said  premises  from  year  to  year,  or  for  such  longer  successive 
terms  as  the  custom  of  the  said  manor  may  permit,  until  the  full 
end  and  term  of  years  hereinbefore  agreed  to  be  granted  an 

aforesaid,  {a) 

Signed        A.  B. 
C-D. 

Signed  in  the  presence  of 

111.  F  • 
G.H. 

4.  Memorandufn  of  agreement  for  ike  sale  of  leasehold  property^ 

Memorandum,  &c. 

The  said  A.  B.  doth  hereby  agree  to  sell,  and  the  said  C.  D.  to»  i 

purchase,  at  and  for  the  price  or  sum  of  /.  of  lawful  money  : 

of  Great  Britain  and  Ireland,  current  in  England,  all  the  estate 
and  interest  of  him  the  said  A.  B.,  of  and  in  the  several  mes- 
suages,  lands,  tenements,  and  hereditaments,  now  held  by  the  said 
A.  B.,  for  and  durine  the  life  (or  ^*  Uves^)  of,  &c.  (or  ^'  for  th^ 
term  of  years,     as  the  case  may  be)  by  virtue  of  a  lease 

thereof,  bearing  date  the        day  of  ,  and  granted  by 

X.  Y.  of,  &c.  And  the  said  A.  B.  doth  hereby  prontide  and  agree^ 
to  deliver  at  his  own  expense  to  the  said  C.  D.,  his  executors  or 
administrators,  a  full  and  satisfactory  abstract  of  title,  withiu  one 
calendar  month  next  ensuing  the  date  of  these  presents,  bat  so  as 
he  shall  not  be  €6mpelled  to  produce  the  title  of  the  said  X.  Y.^ 
the  original  lessor  of  the  said  hereditaments  and  premises.  And 
the  said  A.  B.  doth  hereby  promise  and  agree  that  he  will  on  or 
before  the        day  of  now  next  ensuing  the  date  hereof. 

Upon  receiving  from  the  said  C.  D.^,  his  executors  or  adminis-' 
Iraiors,  the  said  sum  of  /•  of  such  lawful  money  as  aforesaid, 
make,  ejftecute,  and  deliver  proper  conveyances  and  assurances  of 
the  said  premises  to  the  said  C.  D^,  his  executors  or  administrators, 
at  the  costs  and  charges  neverthelefs  of  the  said  C.  D.,  his  exe- 
cutors and  administrators.  And  it  is  hereby  agreed  and  declared 
that  on  the  payment  of  the  said  sum  of  /.  the  said  C.  D.,  his  exe- 
cutors, administrators,  and  flHsigns,  shall  be  entitled  to  the  rents 
and  profits  of  the  said  lands  and  premises,  from  the  day 

of  now  last  past,  up  to  which  time  all  taxes,  rates,  and 

assessments,  payable  in  respect  of  the  said  premises,  have  beeu 
paid  by  the  said  A.  B. 

Signed        A.  B. 
C.U. 
Signed  in  the  presence  of 

E.  F. 
G,H. 

(«)  UniiKual  covenants  or  agreements  should  be  <ipeciaUj  stipofated  far* 
Set"  ante. 
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II.  FRECEDENtS  OF  LEASEf). 


L  INDENTURE  OF  FEOFFMENT. 

7his  Indenture,  &c. 

Between  A.  B.  of  &c.  of  the  first  part,  C.  D.  of  &c.  of  tlii* 
second  part,  and  E.  F.  of  &c.,  an  attorney  appointed  on  behalf 
of  the  said  A.  B.,  to  deliver  seisin  of  the  premiseH  hereinafter 
mentioned,  of  the  third  part. 

Whereas  the  said  A.  B.  hath  contracted  with  the  said  C.  D» 
to  grant  to  him  by  feoffment  a  lease,  for  (he  lives  of  certain 
persons  hereinafter  named,  of  the  lands,  tenements,  and  beredita** 
ments  hereinafter  described. 

Now  this  indenture  witnesseth,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  £.  of  lawful 

money  of  Great  Britain  and  Ireland  current  in  England,  in 
hand  paid  by  the  said  C.  D.  to  the  said  A.  B.,  at  or  before 
the  sealing  and  delivery  of  these  .presents,  the  receipt  whereof 
the  said  A.  U.  doth  hereby  acknowledge,  and  of  and  from  the 
same  and  every  part  thereof  doth  acquit,  release,  and  discharge 
the  said  C  D.,  his  heirs,  executors,  and  administrators,  and  every 
of  them  for  ever  by  these  presents,  and  also  in  consideration  of 
the  covenants,  conditions,  and  agreements  hereinafter  contained, 
and  on  the  part  of  the  said  C.  D.,  his  heirs  and  (or  ^*  executors, 
administrators  and*')  ai^signs  to  be  kept  and  performed:  He  the 
said  A.  B.  bath  granted,  demised,  and  enfeoffed,  and  by  these* 
presents  doth  grant,  demise,  and  enfeoff  to  the  said  C.  D.,  his 
heirs  and  {or  ^^  his  executors,  administrators,  and*')  assigns,  All* 
&c.  (describing  the  premises^)  and  all  houses,  outhouses,  &c.  (b) 
to  have  and  to  hold  the  said  lands,  Sec.  and  all  and  singular  the 
premises  hereby  granted,  demised,  and  enfeoffed,  or  expressed 
and  intended  so  to  be,  with  their  and  every  of  their  rights,  mem* 
bers,  and  iappurtenances  to  the  said  C.  D.,  his  heirs  and  (or  ^*  his 
executors,  administrators,  and*^)  assigns,  for  and  during  the  na- 
tural lives  of  &c.,  (naming  the  nominees  or  cestuis  que  r/>,)  yield- 
ing and  paying  &c.  (c)  (insert  here  the  usual  covenants,  (d)) 

And  the  said  A.  B.  hath  nominated,  constituted,  and  appointed, 
and  by  these  presents  doth  nominate,  constitute,  and  appoint,  the 

ip)  See  differpat  forms  of  general  (e)  See  form  of  reddendum  poU,  869. 
words,  post,  868.  (d)  See  forms  of  covenaats,  poff,870. 
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caid  E.  F.  (or  if  Izto  persons  be  named  altomies^  "  the  said  E.  P. 
and  G.  H.  jointly  and  severally")  his  true  and  lawful  attorney, 
(or  if  two  ^'  attornies  or  attorney'^  for  him  and  in  his  name,  into 
and  upon  the  said  lands,  tenements,  hereditaments,  and  premise» 
hereby  granted,  demised,  and  enfeoffed,  or  expressed  and  intended 
so  to  be,  to  enter,  and  full,  quiet,  and  peaceable  possession  and 
seisin  thereof  for  and  in  the  name  of  the  said  A.  B.  to  take  and 
have :  and  such  possession  and  seisin  being  so  taken  and  had,  the 
like  possession  and  seisin  thereof  to  the  said  C.  D.,  his  heirs  and 
(or  "  his  executors,  administrators,  and")  assigns,  or  to  his  or  their 
certain  attorney  or  attornies,  lawfully  appointed  and  authorised 
to  receive  the  same,  to  give  and  deliver  according  to^the  form  and 
effect  and  true  meaning  of  these  presents.     In  witness,  &c.  (e) 

Form  of  memorandum  of  livery  of  seisin  to  he  indorsed  on  the 

deed  of  Feoffment,    , 

B^  it  remembered,  that  on  the  day  and  year  first  within  writMi, 
(or  "on  the  day  of  ,"  being  after  the  date  or  deli* 

very  of  the  indenture  of  feoffment  ^y  peaceable  and  quiet  possesston, 
and  full  seisin  of  the  lands,  tenements,  and  hereditaments  within 
mentioned,-  \o  be  granted,  demised,  and  enfeoflied  to  the  within 
mentioned  C.  D.,his  heirs,  and  (or  "  his  executors,  administrators^ 
and")  assigns,  were  openly  had  and  taken  by  the  within  men- 
tioned E.  F.,  (or  ?/*/ze7(7,  "by  the  within  mentioned  E.  F.  and 
G.  H.,")  and  by  him  (or  "  them")  delivered  in  the  name  of,  and 
for  the  said  A.  B.  to  the  said  C.  D.,  to  hold  the  same  unto  the 
said  C.  D.  according  to  the  purport  and  true  meaning  of  the 
within  written  indenture,  in  the  presence  of  us  whose  names  are 
hereunto  subscribed. 

Signed    N.  O. 
P.  Q. 


II.  indentuhe  of  lipase  for  a  term  of  year$^ 

This  Indenture,  &c* 

Between  A.  B.  of  &c«  of  the  one  part^  and  C.  D.  of  &e.,  of 
the  other  part. 

Whereas  the  said  A.  B.  hath  agreed  to  demise  the  messuage, 
lands,  tenements,  and  hereditaments  hereinafter  described,  to  the 
said  C.  D.,  for  the  term  of  years,  to  commence  from  the  de- 

livery of  these  presents,  under  and  subject  to  the  rents,  covenants, 
and  conditions  hereinafter  contained  on  the  part  of  the  said 
CD. 

Now^his  indenture  witne3aeth,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  rent  hereinafter  reserved, 
and  of  the  covenants,  conditions,  and  agreements  hereinafter  con- 
tained on  the  part  of  the  said  C.  D.,  his  executors,  administrators 
and  assigns,  to  be  respectively  kept,  observed  and  performed,  and 
also  in  consideration  of  the  sum  of  5^.  of  lawful  money  of  Great 
Britain  and  Ireland,  current  in  England,  to  the  said  A.  B.  in  hand 

'  (e)  See  form  of  sealing  and  attestation,  antC'^  86)2. 
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paid  by  the  said  C.  D.,  at  or  before  the  sealing  and  delivery  of 
these  presents*,  the  receipt  whereof  is  hereby  acknowledged  :  he  the 
said  A. B.  hath  granted,  bargained,  sold,  demised,  leased  and  to  farm 
let,  and  by  these  presents  doth  &c.  unto  the  said  C.  D.,  his  execu- 
tors, administrators  and  assigns,  all  &c.  and  all  houses,  &c.  (/)  to 
have  and  to  hold  the  said  premises  hereby  demised,  or  intended  so 
to  be,  untp  the  said  C.  D,,  his  executors,  administrators  and  assigns, 
from  the  delivery  of  these  presents,  for  and  during  the  full  and 
complete  term  of  years  now  next  ensuing,  yielding  and  pay- 

ing, Scc,(g)  (insert  covenants^  condilionsy  and  agreemenU.  (h))    la 
witness,  &c.  (/) 


III.  INDENTURE  OF  LEASE  foT   a  term    of  nxnelif-nine  ytart^ 

determinable  on  three  lives. 

This  Indenture,  &c. 

Between  A.  B.  of  &c.  of  the  one  part,  and  C.  D.  of  &c,  of 
the  other  parL 

Whereas  tft  said  A.  B.  hath  agreed  to  demise  the  lands^  tene« 
inents  and  hereditaments  hereinafter  described  to  the  said  C.  D., 
for  the  terra  of  ninety-nine  years,  from  the  delivery  of  these  pre- 
sents, determinable  on  the  lives  of  the  three  persons  hereinafter 
named,  and  (he  life  of  the  survivor  of  them.  .  And  whereas  the 
said  C.  D.  hath  named  the  lives  of  &c. 

Now  this  Indenture  witnesseth,  that  in  pursuance  &c.,  he  the 
said  A.  B.  hath  granted,  &c.,  to  the  said  C.  D.,  his  executors, 
administrators  and  assigns,  all  &c.,  to  have  and  to  hold  the  said 
premises  with  the  appurtenances  unto  the  said  C.  D,  his'execu- 
tors,  administrators  and  assigns,  for  and  during  and  until  the  full 
end  and  term  of  ninety-nine  years,  if  the  said  &c.,  or  the  t^nrvivor 
of  them,  shall  so  long  live,  yielding  and  paying,  &c.  (//ere 
insert  the  usual  covenants^  S^c)     In  witness,  &c. 


IV.  A  SHORT  LEASE  OR  AGREEMENT  for  letting  a  house  for 
one  year  certain^  and  for  such  further  term  as  both  parties  shall 

'  agree :  subject  after  the  expiration  of  the  first  year  to  three 
months*  notice. 

Memorandum  of  agreement  this  day  of  between  A.  B* 
of  &c.,  and  C.  D.  of  &c.  The  said  A.  B.  doih  let  to  the  said  C.  D* 
end  the  said  C.  D.  doth  take  9A^  that  messuage  or  tenement,  with 
the  appurtenances,  situate  at   ^  in  the  county  of  (ot 

one  year  certain,  and  for  one  year  only  from  the  deltve||r  of  these 

{tresents,  and  aRer  the  expiration  of  such  one  year  for  such 
onger  time  as  both  parties  shall  agree,  or  until  the  end  of  three 
months  after  notice  shall  be  given  by  either  of  the  said  parties 
to  the  other  of  them,  for  leaving  the  said  premises,  at  and  for  the 
yearly  rent  or  sum  ot  £ ,  of  lawful  money  of  Great 

(/)  Sec  form  of  general  words,  next       (ft)  See  the  coranion  forms,  po$l,  870, 
{jf)  Reddendum  posi^  tt69.        [pge.        (/)  See  anle.  869. 
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Rritain  nnd  Ireland  current  in  England,  or  a  propbrtionate  pari 
thereof  for  any  time  less  than  a  year,  that  the  said  C.  D.  shall 
occupy  the  said  premises  after  the  expiration  of  the  said  first 
year  hereinbefore  mentioned.     In  witness,  &c. 


y.   GENERAL  WORDS,  IN    DEEDS. 

1.  In  leases  of  houses  in  eiiiesy  Sec 

And  all  outhouses,  buildings,  eoachhouses,  barns,  stables,  doTe« 
houses,  yards,  cellars,  areas,  vaults,  benefit  and  advantage  of 
ancient  and  other  lights,  ways,  paths,  passages,  drains,  pipes, 
waters,  watercourses,  lawful  and  customary  rights  and  privilege» 
of  common,  and  all  the  rights,  privileges,  advantages,  easements 
and  appurtenances  whatsoever,  to  the  said  messuage  or  tenement 
and  premises  belonging,  or  in  any  wise  appertaining,  or  with  the 
same  or  auy  of  them  now  or  heretofore  lawfully  or  usually 
holden,  used,  occupied,  or  enjoyed. 

S.  General  words  in  farming  leases. 

And  all  bouses,  outhouses,  buildings,  stables,  yards,  gardens, 
orchards,  meadows,  feedings,  pastures,  commons,  and  all  common- 
able lands,  timber,  and  other  trees,  woods,  underwoods,  hedges, 
ditches,  mounds,  fences,  ways,  waters,  watercourses,  privileges, 
advantages,  and  appurtenances  to  the  said  farm,  messuage,  tene- 
ments, hereditaments  and  premises  belonging  or  anywise  apper- 
taining, or  at  any  time  heretofore  used,  occupied  or  enjoyed 
therewith,  or  accepted,  reputed  or  deemed  as  part  or  parcel  thereof^ 
or  of  any  part  thereof. 


YI.  EXCEPTIONS  AND   RRSEKVATIONSr 

1.  Exception  of  trees,  and  reservation  of  power  tofelUheni. 

'  Excepting  out  of  this  present  demise  and  grant  all  and  alt 
manner  of  timber  and  other  trees  of  what  nature  .and  kind  soever, 
and  young  saplings  likely  to  become  timber  \  pollards  and  other 
trees  now  standing,  growing  or  being,  or  which  at  any  time  here* 
after  shall  or  may  stand,  grow  or  be  in  or  upon  the  said  demised 
premises  or  any  part  thereof,  with  full  power  and  free  liberty  for 
the  said  A.  B.,  his  heirs  and  assigns,  and  all  other  persons  to  be 
by  him  or  them  or  any  of  them  authorized  to  fell,  stub,  cut  down, 
root,  work  up,  cart^  and  carry  away  the  same,  with  men  and  with 
horses,  carts  and  carriages;  and  also  with  full  liberty  of  ingress, 
egress  and  regress  to  view  the  said  trees,  by  himself,  themselvea 
or  their  agents,  in  order  to  sell  and  dispose  of  and  cut  the  same  al 
ail  times  and  seasons. 

2.  Exception  ofmines^  and  reservation  of  a  power  to  work  them^ 

And  also  excepting  all  coals  and  seams  of  coals,  mines,  mine* 
rals  and  quarries  of  stone,  beds  of  sand,  gravel,  marl^  or  clay  of 


^ 


Appendix.  1869 

what  nature  and  kind  soever,  which  now  are,  or  at  any  time  and 
from  lime  to  time  hereafter,  shall  or  may  be  found  in,  upon, 
or  under  the  said  hereby  demised  premises,  or  any  part  thereof, 
with  free  liberty  of  ingress,  egress  and  resress  to  and  for  the  said 
A.  B.,  his  heirs  and  assigns,  and  bis  and  their  agents,  servants, 
and  workmen,  and  all  others  to  be  by  him  or  them, ^ or  any  of 
them  authorized  to  come  into  and  upon  the  said  hen4)y  demised 
premises,  and  every  part  thereof,  to  work  and  di<^  for  the  said 
coals,  mines,  minerals  and  quarries  of  stone,  beds  of  sand,  gravel 
marl  or  clay,  and  to  sell  and  dispose  of  whatever  may  be  there 
found  at  his  and  their  respective  wills  and  pleasure ;  and  also  with 
full  and  free  liberty  to  erect  steam-engines,  and  to  sink  pits  and 
.make  ti^aggonways,  and  to  use  all  other  inventions  of  what  nature 
or  kind  soever,  for  the  winning,  working,  leading,  carrying  away, 
'fielling  and  disposing  of  the  same. 


VII.   RESERVATION  OF   RENT  AXD  OTHER    PAVMENTS. 

1.  JResercalion  of  money  rent. 

Yielding  and  paying  yearly  and  every  year,  daring  the  said 
term,  (or  infreelwld  leases  ^^  during  the  lives  of  the  said 
&c.")  unto  the  said  A.  B«,  his  heirs  and  assigns,  the  clear  yearly 
rent  or  sum  of  /•  of  like  lawful  money  as  aforesaid,  by  four 
equal  quarterly  payments,  at  the  four  usual  quarterly  feasts  iu 
each  and  every  year  during  the  said  term,  (or  during  the  said 
lives,)  that  is  to  say,  on  the  day  of  ,  the  day 

of  ,  the  day  of  ,  and  tha  day  of  ,  in 

every  year,  free  and  clear  of  and  from  all  and  all  manner  of  par« 
liamentary,  parochial,  and  other  taxes,  the  land-tax  only  excepted, 
the  first  of  such  quarterly  payments  to  be  made  on  the  day 

of  next  ensuing  the  date  and  delivery  of  these  presents. 

2.  Reservation  of  a  heriot  on  freehold  leases^  or  on  leases  deter  mi' 

nable  upon  lives. 

And  also  yielding  and  paying  unto  the  said  A.  B.,  his  heirs  and 
assigns,  immediately  upon  and  af^er  the  death  of  any  of  the  lives 
hereinbefore  named,  as  also  upon  and  immediately  after  the 
death  of  every  person  who  shall  be  tenant  for  the  time  l)cing  of 
the  said  premises,  the  sum  of  /•  of  like  lawful  money  for  and  iu 
the  name  of  a  heriot. 

3.  Reservation  of  an  additional  rent  in  case  pasture  land  shaU 

be  broken  up  and  ploughed. 

And  also  yielding  and  paying  yearly  and  every  year,  during 
the  said  term,  to  the  said  A,  B.,  his  heirs  and  assigns,  the  yearly 
sum  of  /.  of  like  lawful  money  as  aforesaid,  by  four  equal 
^quarterly  payments,  for  every  acre  of  meadow  or  pasture  ground, 
part  of  the  premises  hereby  demised,  that  has  not  been  ploui;hed 
or  broken  up  within  the  space  of  fifty  years  before  the  day  of  the 
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date  of  these  presents,  which  the  said  C.  D.,  his  execators, 
administrators,  or  assigns,  shall  plough  or  break  up  without  any 
licence  in  writing  from  the  said  A.  B.,  his  heirs  or  assigns,  the 
first  of  such  payments  to  be  made  on  the  first  rent  day  which  shall 
happen  next  after  the  ploughing  or  breaking  up  of  the  same. 


YIIL  COVENANTS,  CONDITIONS,   AND   PBOVISOS. 

1.  Covenant  hy  lessor  for  quiet  enjoyment,  t  (k) 

And  the  said  A.  B.  doth  hereby  for  himself,  his  heirsr  and 
assigns,  covenant,  promise,  and  agree  to  and  with  the  said  C  D., 
his  executors,  administrators,  and  assigns,  that  it  shall  and  may  be 
lawful  for  the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
from  time  to  time,  and  at  all  times  hereafter,  peaceably  and  quietly 
to  enter  into  and  upon,  and  to  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  premises  hereinbefore  described  and  expressed, 
and  intended  to  be  hereby  demised,  and  every  part  thereof,  to 
and  for  his  and  their  own  use  and  benefit  absolutely  without  any 
let,  suit,  trouble,  denial,  eviction,  ejection,  interruption,  or  dis« 
turbance  whatsoever,  of,  from,  or  by  the  said  A.  B.,  or  his  heirs, 
or  any  other  person  lawfully  or  equitably  claiming  or  to  claim 
by,  from,  through,  or  under  him  or  them. 

2.  Covenant  by  lessee  to  pay  the  rent,  t 

And  the  said  C.  D.  doth  hereby  for  himself,  his  executors, 
administrators,  and  assigns,  covenant,  promise,  and  agree  to  and 
with  the  said  A.  B.,  bis  heirs  and  assigns,  in  manner  following, 
that  is  to  say,  that  he  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  shall  and  will  from  time  to  time,  and  at  all 
times,  during  the  continuance  of  the  said  term  hereby  granted, 
(or  in  freehold  leases  '*  during  the  lives  of  the  said,  &c.,  and  the 
life  of  the  survivor  of  them,")  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  A.  B.,  his  heirs  and  assigns,  the  said  yearly 
rent  or  sum  of  /.  of  such  lawful  money  as  aforesaid,  upon  the 
several  days  and  times,  and  in  the  manner  hereinbefore  men- 
tioned and  appointed  for  payment  of  the  same,  according  to  the 
true  intent  and  meaning  of  these  presents. 

S.  Covenant  to  pay  taxes  and  rates,  + 

And  also  that  he  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  shall  and  will  pay,  satisfy,  and  discbarge,  or  cause  to 
paid,  satisfied,  and  dischara;ed,  all  and  all  manner  of  parlia- 
mentary, parochial,  and  other  taxes,  rates,  duties,  assessments  and 
impositions  whatsoever,  now  or  at  any  time  herealler  during  the 
said  term  hereby  demised,  payable  for  or  in  respect  of  the  said 
premises,  or  any  part  of  them,  or  the  said  yearly  rent,  the  land- 
tax  only  excepted  as  aforesaid. 

(Ar)  Those  marked  thusi-  are  usual. 
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4.  Covenant  to  repair^  and  leave  in  repair,  t  (0 

And  also  that  he  the  said  C  D.,  his  executors,  administrators, 
vnA  assigns,  shall  and  will,  at  their  proper  costs  and  charges,  from 
time  to  time  during  the  said  term,  well  and  sufficiently  repair, 
mamtairi,  uphold,  sustain,  and  keep  all  the  said  premises  herein- 
before described,  and  intended  to  be  hereby  demised,  and  every 
part  and  parcel  thereof;  together  with  all  buildings,  improve- 
ments ano  additions  whatsoever,  which  at  any  time  during  the 
said  term  shall  be  erected,  set  up,  or  made  thereupon  by  him  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  in,  by,  and 
with  all  and  all  manner  of  needful  and  necessary  reparations  and 
amendments,  when  and  asoft«n  as  the  same  shall  require;  and  the 
said  premises,  and  every  part  thereof,  being  well  and  sufficiently 
repaired,  maintained,  upheld,  snstained  and  kept  at  the  end  of  the 
said  term,  shall  and  will  peaceably  and  quietly  leave  and  yield  up 
to  the  said  A.  B.,his  heirs  and  assigns.  Provided  always,  (m)  that 
it  shall  and  may  be  lawful  to  and  for  the  said  A.  B.^  bis  heirs  and 
assigns,  or  any  of  them,  with  workmen  or  others,  or  without,  twice 
or  oftener  in  every  year  yearly  during  the  said  term,  at  his  and  their 
wills  and  pleasure,  at  seasonable  times  in  the  day  time  to  enter  come 
into  and  upon  the  said  demised  premises  or  any  part  tliereof,  to 
view,  search,  and  seethe  state  and  condition  of  the  said  premises 
and  to  give  or  leave  notice  to  or  for  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  for  the  repairing  or  amending  of  all  and 
every  such  parts  and  part  of  the  said  premises  as  upon  any  such  view 
or  views  it  shall  be  found  necessary  to  repair,  within  months 

next  after  such  notice  or  warning;;  and  the  said  C.  D.  doth  here- 
by for  himself,  his  executors,  administrators,  and  assigns,  cove- 
nant, promi:«e,  and  agree  to  and  wUh  the  said  A.  B.,  his  heirs 
and  assigns,  that  he  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  shall  and  will  within  the  said  months. next  after 

every  or  any  such  notice  or  warning,  well  and  sufficiently  repair 
and  amend  all  and  every  such  parts  and  part  of  the  said  premises 
as  shall  be  specified  in  the  said  notice  or  warning  to  stand  in  need 
of  repair. 

5.  Covenant  to  insure  against Jire.  t 

And  also  that  he  the  said  C.  D.,  his  executors,  administrators, 
and  assigns,  shall  and  will  immediately  after  (he  commencement 
of  the  said  terra  hereby  demised  at  his  and  their  expense  and 
charges  insure  the  said  messuage,  buildings,  and  premises  herein- 
before described,  and  intended  to  be  hereby  demised,  from  acci- 
dents by  fire  in  the  Insurance  ORice,  in  London,  or 
in  some  other  goodand  reputable  office  to  be  approved  of  by  (lie 
said  A.  B«,  his  heirs  or  assigns,  in  the  joint  names  of  him  the 
said  A.  B.,  his  heirs  or  assigns,  and  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  in  the  full  sum  of  /.  at  the  least,  aii<l 
continue  the  same,  together  with  all  other  messuages  which  may 

(d  See  last  pa^^e*  (m)  This  proviso  is  usual,  but  not  ncccfsaiy; 

and  is  greatly  in  favour  of  the  lessee. 
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be  erected  upon  (he  g^roond  or  scite  thereof  during  the  said  term, 
in  the  said  sum  of  /.  or  such  other  sum  as  for  (he  time  being 
shall  be  sufficient  for  rebuilding  and  reinstating  the  said  mes- 
suage, buildings,  and  premises,  in  case  the  sai^ne,  or  any  part  of 
them,  shall  be  burnt  down,  demolished,  or  damaged  by  fire.  And 
shall  and  will  from  time  to  time,  at  the  request  of  the  said  A.B., 
bis  heirs  or  assigns,  produce  unto  him  or  them  a  receipt  acquit- 
tance, or  other  voucher  for  (he  payment  of  such  insurance  for  the 
then  current  year,  and  in  default  thereof  that  the  said  A.  B.,  his 
heirs  or  assigns,  shall  and  may  insure  the  said  messuage,  build- 
ing, and  premises  hereinbefore  described,  together  with  ail  such 
after  erected  buildings  as  aforesaid,  in  or  for  such  sum  or  sums  as 
are  hereinbefore  mentioned  respectively  ;  and  shall  be  repaid  the 
costs  and  expense  thereof  by  the  said  C.  P.,  his  executors, 
administrators,  or  assigns,  on  the  next  q^uarter  day  of  payment 
for  the  rent  hereby  reserved.  And  it  is  hereby  further  agreed 
that  the  sum  which  shall  at  any  time  be  recovered  and  paid  by 
virtue  of  any  such  insurance  or  iiv^urances  shall  forthwith,  and 
ivith  all  convenient  speed,  be  laid  out  and  applied  in  or  towards 
rebuilding,  repairing,  and  reinstating  the  whole  or  such  par( 
of  the  said  messuage,  buildings,  and  premises  as  shall  happen  to 
have  been  destroyed  or  damaged,  as  far  as  the  same  will  extend. 
And  moreover  that  in  case  the  sum  which  shall  be  so  insured 
upon  (he  said  messuage,  buildings,  and  premises  as  aforesaid,  shall 
be  found  insufficient  for  rebuilding,  repairing,  and  reinstating  the 
same  in  a  good  and  substantial  manner;  then,  and  in  every  such 
case,  the  said  C.  D.^  his  executors,  administrators,  or  assigns,  shall 
and  will  pay  and  make  up  all  and  every  such  deficiency  and  defi* 
ciencies  out  of  his  own  proper  monies,  and  lay  out  and  expend 
the  same  in  such  rebuilding,  repairing  and  reinstating  the  same 
MS  aforesaid. 

6.  Covenant  to  contribute  to  party  zsalls^  Sfc.  in  London. 

m 

And  also  shall  and  will  during  the  said  term  as  often  as 
occasion  shall  require,  bear,  pay,  and  allow  a  reasonable  sum 
towards  the  making,  supporting,  and  repairing  of  all  party  walls, 
party  gutters,  and  drains  which  shall  belong  to  the  said  demised 
premises,  or  any  part  thereof,  with  all  necessary  reparations  and 
amendments. 

7.  Covenant  against  exercising  particular  trades. 

And  also  that  he  the  said  C.  D.,  his  executors,  administrators 
and  assigns,  shall  not,  nor  will  at  any  time  during  the  said  term 
hereby  granted  use,  exercise  or  carry  on,  or  permit  or  suffer  to  l>e 
used,  exercised  or  carried  on,  in  or  upon  the  said  premi.*cl9,  here- 
inbefore described,  and  expressed  to  be  hereby  demised,  or  any 
part  thereof,  any  or  either  of  the  trades  of  a  vintner,  &c.,  &c.,  &c. 
or  any  noisome,  noisy  or  offensive  trade  or  business,  without  the 
express  consent  in  writing  under  the  hand  of  the  said  A.  B.j 
Lis  heirs  or  assigns  ;  nor  shall  nor  will,  without  such  consent  in 
writing  as  aforesaid,  at  any  time  during  the  said  term,  convert  the 
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premiseg,  or  any  part  thereof,  into  a  shop^  warehouse  or  place  of 
sale  of  any  kind  or  description  whatsoever, 

8.  Covenant  to  cultivate  a  farm  in  a  husbandliice  manner.  +  («) 

And  also  that  he  the  said  C.  D.,  his  executors,  administrators^ 
and  assigns,  shall  and  will  from  time  to  time  and  at  all  times  during 
the  continuance  of  the  paid  term  hereby  granted,  plough,  dig, 
manure,  and  cultivate  the  said  farm  lands,  tenements,  heredita- 
nients,  and  premises  hereinbefore  described,  and  expressed  to  bo 
hereby  demised,  according  to  the  best  and  most  improved  course 
of  husbandry  in  that  part  of  the  country  where  the  same  are 
situated  ;  and  also  shall  and  will  from  time  to  time  and  at  all 
times,  as  aforesaid,  preserve  and  keep  all  and  singular  the  said^ 
lands,  tenements,  hereditaments,  and  premises,  iu  a  clean  and 
husbandlike  condition,  in  all  respects  free  from  all  nettles,  thistles, 
and  other  noxious  weeds,  growing  or  to  grow  on  the  said'laiuls 
and  premises  or  any  part  thereof.  And  also  shall  and  will  as 
often  as  there  shall  be  occasion  cut  and  make  drains  and  ditches 
on  such  part  of  the  said  demised  lands  and  premises  as  shall  be  of 
a  wet  and  marshy  nature,  so  as  effectually  to  drain  the  same. 

9.  Covenant  to  keep  a  flock  of  sheep  upon  the f army  and  to  fold  them 

on  the  premises.  - 

And  also  shall  and  will  from  time  to  time  and  at  all  times  dur- 
ing the  said  term  keep  a  flock  of  sheep ;  and  shall  and 
will  ttther  the  same  in  a  fair,  proper  and  fausbandlike  manner  on 
such  part  or  parts  of  the  said  farm,  lands,  hereditaments,  and 
premises  as  shall  -stand,  roost  in  need  of  manure,  except  only 
during  the  last  year  of  the  said  term  hereby  demised,  when  the 
same  shall  be  tethered  and  folded  on  such  part  or  parts  of  the 
same  premises  as  the  said  A.  B.,  his  heirs  or  assigns,  shall  from 
time  to  time  direct,  and  in  default  of  such  direction,  then  on  such 
part  or  parts  of  the  said  farm  lands  or  premises,  as  shall  oQost 
want  or  require  the  same  for  the  next  crop« 

10.  Covenant  tofbdder  and  litter  out  neat  cattle. 

'  And  also  shall  and  will  from  time  to  time,  and  at  all  seasonable 
limes  during  the  said  term  hereby  granted,  fodder  and  litter  out 
all  the  bay,  siraw,  chaff,  and  stover  which  shall  yearly  arise  froth 
or  upon  the  said  land  and  premises  during  the  said  term  for  the 
purpose  of  being  converted  into  dung,  with  neat  beasts  and  other 
tattle  on  some  part  or  parts  of  the  said  demised  premises.  And 
shall  and  will  from  time  to  time,  and  at  all  seasonable  times,  dur- 
ing the  continuance  of  the  said  term  lay,  spread  out,  and  expend 
in  a  hudbandlike  manner  the  manure  and  compost  which  shall  be 
so  made  on  such  part  and  parts  of  the  said  farm  lands  aud  pre* 
mises  hereby  demised  as  shall  have  most  occasion  for  the  same, 

11.  Covenant  to  repair  fences^  SfC.  in  and  about  the  farm. 

And  albo  shall  and  will  from  time  to  time  during  the  toriB 
iiereby  granted  make  anew  the  quick  and  other  hedges,  ditches, 

(n)  Sec  ante^  870, 
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and  fences  of  or  belonging  to  the  said  premises,  or  such  part  and 
parts  thereof  as  shall  require  to  be  new  made  in  a  good  and  bus* 
bandlike  manner,  and  at  proper  seasons  of  the  year,  and  ditch,  bank 
up,  and  fence  the  same  hedges,  and  every  of  them,  on  either  side 
according  to  the  most  approved  mode  of  good  husbandry  ;  and  so 
as  to  protect  and  preserve  all  such  young  trees  and  woods,  as 
ahall  be  growing  therein,  from  being  barked,  destroyed  or  in- 
jured by  cattle.  And  also  shall  and  will  at  all  times  and  from 
time  to  time  during  the  said  term  foster  and  preserve  the  young 
trees,  spires,  and  thrifts,  and  layers,  and  quicksets  of  all  kinds 
standing,  growing  or  being  in  or  upon  the  said  farm  lands  and 
premises  or  any  parts  thereof. 

12«  Covenant  not  to  lop  or  cut  trees ^  except  hy  permission  of  lessor ^ 

his  heirs  and  assigns. 

And  also  shall  not  nor  will  at  any  time  during  the  said  term 
hereby  granted  hew,  fell,  cut  down,  lop,  top,  stub  up,  or  destroy, 
or  cause  or  suffer  to  be  hewn,  felled,  cut  down,  lopped,  stubbed 
up,  or  destroyed  without  the  consent  in  writing  of  the  said  A.  B., 
his  heirs  or  assigns,  any  of  the  timber,  timber  like  or  other  trees 
hereinbefore  excepted,  other  than  such  as  shall  have  been  as- 
signed or  appointed  to  him  or  them  by  the  said  A.  B.,  his  heirs 
or  assigns,  tor  the  repair  of  the  said  premises  or  any  part  thereof; 
nor  cut  down  any  alders,  willows,  sallows,  pollards,  hazels,  thorns, 
bushes,  springs,  quicksets,  wood  or  underwood,  which  are  now 
growing  or  beins  on  the  premises,  save  only  and  except  for  neces- 
sary repairs  and  fences  to  be  allowed  and  set  out  by  the  said 
A.  B.,  his  heirs  or  assigns.  And  that  iif  case  any  of  the  said  ex- 
cepted trees  or  woods  shall  be  so  hewn,  felled,  cut  down,  lopped, 
topped,  stubbed  up  or  destroyed  by  the  said  C.  D.,  his  executors, 
administrators  and  assigns,  or  any  of  them,  then  and  in  such  case  the 
said  CD.,  his  executors,  administrators,  and  assif^ns,  or  some  or  one 
of  them,  shall  and  will  pay  unto  the  said  A.  B.,  his  heirs  or  assigns, 
the  sum  of  /.  of  like  lawful  money  as  aforesaid,  for  every  load  of 
timber  and  wood,  9nd  the  sum  of  c.  of  like  lawful  money  for  every 
young  tree  of  the  age  of  years  and  upwards,  likely  to  become  tim- 
Der,  which  shall  be  so  hewn,  felled,  stubbed  up  or  destroyed  ;  and  so 
proportionably  for  a  greater  or  less  number  or  quantity.  Pro- 
vided always,  that  the  said  C.  D,,  his  executors,  administratora 
and  assigns,  shall  and  may  at  all  times  during  the  said  terni  have 
and  take  the  underwood  growing  upon  the  said  lands  and  pre- 
mises ;  and  also  lop  the  pollard  trees,  and  trim  the  timber  trees 
which  have  been  heretofore  lopped  and  trimmed,  and  the  plash- 
ingsof  the  quickhedges,  as  and  for  estovers,  and  by  way  of  house* 
.bote,  plough-bote,  cart-bote  and  hedgc-bote,  so  as  the  same  are 
taken  in  a  husbandlike  manner,  and  at  all  seasonable  times  of  the 
year.  And  the  said  A.  B.  doth  hereby  for  himself,  his  heirs  and 
assigns,  covenant,  promise  and  agree  to  and  with  the  said  C.  D., 
his  executors,  administrators  and  assigns,  that  he  the  said  A.  B., 
his  heirs  and  assigns,  shall  and  will,  when  and  as  often  as  he  or 
they  shall  be  thereto  reasonably  requested  by  the  said  C.  D.,  his 
executors,  administrators  or  assigns,  or  any  of  them,  assign  and 


Appendix.  875 

set  to  the  said  C.  D.,  his  executors,  administrators  and  assigns,  a 

t roper  and  sufficient  number  of  timber  trees,  or  quantity  of  tim- 
er from  time  to  time  for  the  reauisite  repairs  of  the  houses, 
buildings,  floors,  gates,  stiles  and  fences  upon  the  said  demised 
premises.  And  in  case  the  buildings  on  the  said  premises,^  or  any 
part  thereof,  shall  be  destroyed  or  damaged  by  storm,  winds,  or 
tempest,  (other  than  by  lightning)  he  the  said  A.  B.,  his  heirs  and 
assigns,  shall  forthwith  with  all  due  and  proper  speed  at  his  and 
their  own  expense  rebuild,  repair  and  reinstate,  or  cause  to  be 
rebuilt  and  reinstated,  the  same  as  the  case  may  require. 

IS,  Covenant  not  to  plough  ancient  pastures. 

And  also  that  he  thesaid  C.  D.  shall  not  nor  will  at  any  time  dur- 
ing the  said  derail,  plough,  break  up  or  convert  into  tillage,  nor 
cause  nor  suffer  to  be  ploughed,  broken  up  or  converted  into 
tillage,  any  part  of  the  meadow  or  pasture  land  hereby  demised, 
which  has  not  been  in  tilth  for        years  last  past,  nor  dig  nor 
break  up  for  brick,  tiles,  turfs,  flags  or  any  other  purpose,  the  said 
arable  land,  or  any  other  part  of  the  said  premises,  (except  as 
hereinafter  mentioned.)    And  in  case  all  or  any  part  of  the  said 
meadow,  pasture  or  other  ground  not  in  tilth  as  aforesaid  shall  at 
any  time  during  the  continuance  of  the  said  demise  be  ploughed 
or  converted  into  tillage,  or  any  part  of  the  said  arable  lands  and 
premises  shall  be  ploughed,  sowed,  used  or  managed  contrary  to 
the  covenants  herein  contained,  and  contrary  to  the  true  intent 
and  meaning  of  these  presents;  or  incase  any  part  of  thesaid 
demised  premises  shall  be  dug  or  broken  up  for  brick-earth,  or 
for   any  of  the  purposes  aforesaid,  then  and  in  such  case  the 
said  C.  D.,  his  executors,  administrators  and  assigns,  shall  and 
will  during  the  then  remainder  of  the  said  term  pay  unto  the  said 
A.  B.,  his  heirs  or  assigns,  an  increased  or  further  yearly  rent  or 
sum  of         /•  over  and  above  the  said  original  yearly  rent  of        /• 
herebv  reserved  for  every  acre  which  shall  be  so  ploughed  or  con- 
verted into  tillage,  or  dug  or  broken  up  as  aforesaid ;  or  ploughed, 
sowed,  used,  or  managed,  otherwise  than  according  to  the  cove- 
nants herein  contained  ;  and  so  for  a  greater  or  less  quantity  than 
an  acre,  the  same  to  be  paid  and  payable  at  such  times  and  in 
such  manner  as  the  said  original  rent  is  hereby  made  payable. 
Provided  always,  and  it  is  hereby  agreed  and  declared  that  for 
and  notwithstanding  any*  thing  hereinbefore  contained  to  the  con- 
trary, it  shall  be  lawful  for  the  said  C.  D.,  his  executors,  admini- 
strators and  assigns,  at  all  times  during  the  said  demise  to  dig  for  and 
take  any  quantity  of  clav  or  marie  out  of  any  part  of  the  said  de- 
mised premisesiasheor  they  sballjudge  proper,  for  the  improvement 
of  the  lands  hereby  demised  ;  and  also  all  such  quantity  of  gravel  as 
shall  be  necessary  to  keep  the  roads  in  and  upon  the  said  pre- 
mises in  good  repair  and  condition :    but  not  for  sale,  nor  for 
the  purpose  of  carrying  any  part  of  the  same  off  the  demised 

premises. 
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14.  Qyvenanl  or  agreement  respecting  the  mode  of  quilting 

the  premises. 

And  it  is  hereby  further  agreed  and  declared  by  and  between 
the  Haid  parties  to  these  presents,  and  the  said  C.  D,  doth  hereby 
•  lor  himself,  his  executors,  administratorsi  and  assig^ns,  covenant, 
promise  and  agree  to  and  with  the  said  A.  B.,  his  heirs  and 
asci^ns,  (in  manner  following;)  that  is  to  say,  that  he  the  said 
.  C.  D.,  his  executors,  administrators  and  assigns,  shall  and  will  in 
the  la.st  year  of  the  said  term  hereby  granted  or  expressed,  or  in- 
tended so  to  be,  lay  all  the  crops  of  corn,  grain,  or  pulse  to  grow 
or  arise  upon  or  from  the  said  demised  premises  or  any  part  of 
them  in  such  year  in  the  barns,  and  stack  or  riek  yards  belonging 
thereto,  and  in  the  winter  next  after  the  end  of  the  said  teroi 
fihall  and  will  thrash  out  or  cause  to  he  thrashed  oi»t  the  same 
upon  the  said  premises,  and  leave  the  straw,  chaff  and  fodder 
accruing  th<?rerrom  in  c;ood  condition  oa  tlie  said  premises  for  the 
benefit  of  the  said  A.  B.,  his  lieirs  and  assigns,  without  requiring 
any  allowance  or  compensation  for  the  sama    And  it  is  accord- 
ingly hereby  agreedaod  declared  that  the  said  C.  D., hia  executors, 
administrators  and  assigns,  shall  for  the  purpose  aforesaid  have 
the  Ui^e  of  the  barns  and  stack  or  rick  yards  upon  or  belonging  to 
the  said  premises  until  the     day  of  May  next  after  the  end  of  the 
said  term  hereby  demised  as  aforesaid.  Andalsoshall  have  and  retain 
the  use  of  the  Btable  for  horses,  and  a  lodgiag  for  a  servant  oyer  Che 
same,  daring  such  time  as  last  afuresaid.    And  the  said  C.  D.  doth 
hereby  for  himself,  his  executors,  administrators,  and  assigas,  cove- 
nant,  promise  and  agree  to  and  wUh  the  said  A.  B.,  his  heirs  and 
assigns  that  he  the  said  C.  D«,  his  executors,  administrators,  and 
assigns,  shall  and  will  ajt  the  end  of  the  said  term  leave  upon 
some  convenient  part  of  the  said  premises  for  the  use  and  benefit  of 
the  said  A.B.,  his  heirs  and  assigns,  one  full  moiety  or  half.part  of 
the  hay  which  shall  arise  from  the  said  demised  premises  in  the  last 
year  of  the  said  term,  be  the  said  A.  B.,  his  heirs  or  assigns,  allows 
ing  unto  the  said  C.  D.,  his  executors,  administrators  or  assigns, 
Fuch  a  sum  of  money  as  the  same  shall  be  adjudged,  to  be  worth 
by  two  indiflerent  persons,  one  to  be  chosen  by  the  said  lessor,  his 
heirs  or  assigns,  and  the  other  by  the  said  C.  D.,  his  executors,  ad- 
roinintrators,  or  assigns,  or  by  an  umpire  or  third  person  to  be  named 
by  such  two  persons,  in  case  of  difterence between  them:  and  also 
that  he  the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
shall  and  will  before  the    day  of         in  the  last  year  of  the  said 
term  carry  out  and  lay  on  upon  such  of  the  said  demised  pre- 
mises, as  are  to  be  sown  with  corn  in  the  winter  next  after  the 
expiration  of  the  said  term,  all  such  part  of  the  muck,  dung  and 
compost,  which  shall  be  made  or  produced  on  the  premises  within 
the  last  year  of  the  said  term,  as  the  said  A.  B.,  his  heirs  or 
assigns,  shall  direct.     And  also  shall  and  will  leave  all  the  re- 
mainder of  the  said  last  year's  muck,  dung  and  compost  in  the 
yards  belongin^:  to  the  said  farm,  messuage  and  premises  hereby 
demised,  turned  up  in  heaps,  in  a  proper  and  husbandlike  man- 
ner, for  the  use  of  the  said  A.  B.,  his  heirs  or  assigns^  without 
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requiring  any  allowance  or  compensation  for  the  samo.  And  it  i» 
hereby  agreed  and  declared  that,  the  said  A.  B.,hi8  heirs  or  assigns, 
or  his  or  their  lessees  or  lessee,  or  incoming  tenant  or  tenants 
shall  be  at  liberty  at  any  time  wi(hin  the  last  summer  season  next 
before  the  end  of  the  said  term  hereby  demised,  to  sow  such  of 
the  said  demised  premises  with  turnips,  as  shall  be  fit  and  proper 
to  receive  and  grow  the  same;  and  also  full  liberty  to  hoe  and 
weed  the  same  at  pleasure ;  and  free  ingress,  egress  and  regress 
with  horses,  caTts,  servants^  and  others  for  that  purpose :  ami 
that  tlie  said  C.  D.,  his  executors,  administrators,  and  assigns 
shall  not  svffor  any  sheep  or  cattle  to  depasture  thereon,  or  the 
same  to  be  otherwise  damaged  or  destroyed.  And  it  is  also 
hereby  aixreed  and  declared,  that  itsliall  and  maybe  lawful  fortho* 
said  A.  B.,  his  heirs  and  assigns,  or  his  or  their  lessee  or  lessees- 
or  incoming  tenant  or  tenants  in  tlie  said  last  year  of  the  said 
term  hereby  demised,  to  sow  all  such  clover  or  grass  seeds  as  lie 
or  they  shall  think  proper,  with  the  summer  corn  to  be  sown  by 
the  said  C*  D^  his  executors,  administrators,  and  assigns;  and 
also  that  he  the  said  C.  D.,  his  executors,  adniinistratoFSy* 
and  assigns,  shall  and  will  harrow  in  such  last  mentioned  seedsi 
witboutany  allowance  for  thesane,  and  shall  and  will  (pve  at  leasfr 
one  month's  notice  in  writing  under  his  hand  to  the  said  A.  B.^ 
his  heirs  or  assigns,  of  the  time  of  sowing  such  summer  corn  asi 
aforesaid. 

15.  Co'oentLniB  by  lessor  to  renew. 

!•  To  renew  a  lease  for  lives^  or  a  lease  determinable  on  lives. 

And  the  said  A.  B.  doth  hereby  for  himself,  his  heirs  and  as^* 
signs,  further  covenant,  promise  and  agree  to  and  with  the  said 
C.  D.,  his  heirs  and  assigns,  {or  **  his  executors,  admini^tratorSy 
and  assigns*')  that  in  case  the  said  C.  D.,  his  heirs  or  assigns, 
{or  ^^  his  executors,  administrators,  or  assigns"')  shall  upon 
the  decease  of  any  of  the  «aid  &c.  hereinbefore  named,  as 
cestuis  que  tie  in  the  said  lease  hereby  granted,  except  the  sur« 
vivor  of  them,  be  desirous  to  suRrender  this  present  lease  for 
the  purpose  of  taking  a  new  lease  for  a  further  life  or  lives  in 
being,  and  shall  within  three  calendar  months  next  after  such 
decease  nominate  any  person  or  [iersons  in  the  room  or  stead  of 
him  or  them  who  shall  have  so  departed  this  life,  nevertheless  not 
exceeding  the  number  of  tlie  lives  dropped,  he  the  said  A.  B.,  his 
heirs  or  assigns,  shall  and  will  at  the  costs  and  charges  of  the  said 
C.  O.,  his  iieirs  or  assigns,  (or  *'  his  executors  admimstrators 
or  assigns,")  and  on  payment  of  the  sum  of  /.  of  such  lawful 
money  as  aforesaid  by  way  of  fine  for  such  renewal  make,  exe- 
cute, and  deliver  to  the  said  C.  D.,  his  heirs  or  assigns,  (or  ^'  bis 
executors,  administrators  or  assigns,'')  a  new  and  fresh  lease  of  all 
and  singular  the  premises  hereinbefore  described,  for  and  during 
the  joint  lives  of  the  survivor  of  the  said  &c^  so  named  as  the  cesluis 
que  vie  as  aforesaid,  and  the  lives  of  such  person  or  persons  us 
the  i-aid  C.  D!,  his  Iieirs  or  assigns,  (or  '^  his  rxccutors,  nrhninis- 
trators  or  assigns/')  shall  have  nominated  as  aforesaid  under  the 
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like  covenants,  provisos,  and  ag^reements,  as  are  herein  contained^ 
excepting  only  this  present  covenant  for  renewal. 

2.  Covenant  for  renewal  of  a  term  of  year$^ 

And  the  said  A.  B.  doth  hereby  for  himself,  his  heirs  and  as* 
signs,  further  covenant,  promise,  and  agree  to  and  with  the  said 
CD.,  his  executors,  administrators  and  assigns,  that  in  case  the 
said  CD.,  his  executors,  administrators  or  assigns,  shall  be  desirous 
of  taking  a  new  lease  of  the  said  premises  after  the  expiration  of 
the  said  term,  and  shall  within  six  calendar  months  before  the 
expiration  thereof  signify  ,such  his  or  their  desire  in  writing, 
under  his  or  their  hand,  he  the  said  A.B.,  his  heirs  or  assigns, 
ahall  and  will,  at  or  before  the  expiration  of  the  said  term,  at  the 
costs  and  charges  of  the  said  C  D.,  his  executors,  administrators 
or  assigns,  and  on  payment  of  the  sum  of  /.  of  such  lawful 
money  as  aforesaid,  by  way  of  fine  for  such  renewal,  make,  exe- 
cute and  deliver,  or  cause  to  be  made,  executed  and  delivered, 
a  new  and  fresh  lease  of  all  and  singular  the  premises  hereinbefore 
demised  for  a  similar  term  of  years,  to  commence  from  and 

after  the  expiration  of  the  present  term  hereby  granted,  at  and 
under  the  like  covenants,  provisos  and  agreements  as  are  herein 
contained,  excepting  only  this  present  covenant  or  agreement  for 
renewal. 

\Q.  Proviso  or  condition  of  re-entry. 

Provided  always  and  these  presents  are  upon  the  condition, 

[I.  Condition  of  re-entry  on  nonpayment  of  rent,  (0)'}+ 

That  if  the  said  yearly  rent  or  sum  of  //of  such  lawful 
money  as  aforesaid  hereinbefore  reserved,  or  any  part  thereof, 
shall  be  in  arrear,'and  unpaid  by  the  space  of  days  next  after 
any  of  the  said  days  appointed  for  the  payment  thereof,  or 

[2.  On  assigning^  SfC.  without  licenced] 

If  the  said  C  D.,  his  executors  or  administrators,  shall  without 
the  consent  in  writing  of  the  said  A.B.,  his  heirs  or  assigns, 
assign,  set  over,  underlet,  or  otbertvise  part  with  the  said  pre* 
mises,  or  any  part  thereof.  Or, 

[3.  On  neglect  to  insure  against  fre.l 

If  the  said  C  D.,  his  executors,  administrators  or  assigns,  or 
any  of  them,  shall  neglect  or  omit  to  make  such  insurance  as  afore« 
said.   Or, 

[4.  On  bankruptcy y  insolvency^  ^c.J 

If  the  said  C.  D.  shall  commit  any  act  of  bankruptcy  under 
any  of  the  statutes  now  in  force  relative  to  bankrupts,  so  as  that 
a  commission  shall  be  awarded  and  is  sued  thereupon,  or  shall  take 
ttie  benefit  of  the  acts  now  in  force  relative  to  insolvent  debtors, 
or  shall  make  any  compromise  with  bis  creditors  for  less  than  20 
shillings  in  the  pouno,  or  shall  suffer  the  said  lease  to  be  taken 
in  execution  by  the  sheriff  under  any  writ  of  execution  issuing 
outof  any  court  of  record  in  Great  Britain,  Ireland,  or  Wales.  Or, 

(o)  See  flff/r,  870. 
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[5,  On  commission  of  wasle.^ 

TPthe  said  C.  D.,  his  executors,  administrators  or  assigns,  shall 
commit,  or  permit  and  suffer  any  spoil,  destruction,  decay  or 
%yaste,  in  or  about  the  said  demised  premises,  or  any  part  thereof, 
to  the  value  or  amount  of  /.  of  such  lawful  money  as  afore- 

said in  any  one  year,  and  shall  not  effectually  amend,  repair  or 
make  satisfaction  for  the  same,  within  one  calendar  month  next 
after  notice  thereof  in  writing,  given  to  him  or  them  for  that 
purpose,  under  the  hand  of  the  said  A.  B.,  his  heirs  or  assigns.  Or, 

[6,  On  breach  of  any  covenant,^ 

If  the  said  C.  D.,  his  executors,  administrators  or  assigns, 
shall  neglect  or  fail  to  perform,  or  be  guilty  of  any  breach,  non- 
performance, or  non-observance  of  any  of  the  covenants,  clauses, 
provisos  and  agreements  by  him  or  them  to  be  observed,  kept 
and  performed  according  to  the  true  intent  and  meaning  of  tha 
same  respectively. 

Then  and  in  every  such  case,  or  in  any  of  such  cases,  it  shall  be 
lawful  for  the  said  A.  B.,  his  heirs  and  assigns,  in  and  upon  the  said 
premises  hereby  demised,  and  every  part  thereof,  to  enter  and  to 
hold  the  same  free  and  discharged  of  and  from  the  said  term  or  lease 
hereby  demised,  and  of  and  from  all  and  every  the  covenants, 
obligations,  provisos  and  agreements  hereinbefore  contained. 

17.  Proviso  for  determining  the  lease  on  six  months^  notice. 

Provided  always  that  if  the  said  C.  D.,  his  executors,  adminis- 
trators or  assigns,  shall  be  desirous  to  quit  the  said  premises 
hereby  demised,  at  the  end  or  expiration  of  years  of  the 

said  term,  and  of  such  his  or  their  desire  shall  give  six  calendar 
months*  notice  thereof  in  writing  to  the  said  A.  B  ,  bis  heirs  or 
assigns,  before  the  expiration  of  such  years  of  the  said  term, 

then  and  in  such  case  all  arrears  of  rent  being  duly  paid,  afid  all 
the  said  covenants  having  been  duly  performed,  or  if  the  said 
A.  B.5  his  heirs  or  assigns,  shall  be  desirous  to  retake  possession 
of  the  same  premises  or  any  part  thereof,  at  the  expiration  of  the 
same  years  of  the  said  terAi,  and  shall  give  unto  the  said 

C.  D.,  his  executors,  administrators  or  assigns,  six  calendar 
months'  notice  in  writing  before  t|ie  expiration  of  such  years 

of  the  said  term,  then  and  in  either  of  such  cases  the  saifl  lease 
hereby  granted,  and  every  clause,  matter  or  thing  herein  con- 
tained, shall  be  void  to  all  intents  and  purposes,  any  thing  herein* 
before  contained  notwithstanding. 


IX.  A  LEASE  OF  A  READY  FURNISHED  HOUSE. 

This  indenture,  &c.  (as  before.) 

Witnesseth  that,  &c.  he  the  said  A.  B.  hath  granted,  &c.  unto 
the  said  C.  D.,  his,  &c.  All  thai,  &c.  together  with  all  the  move* 
able  furniture,  goods,  chattels,  utensils  and  things,  in  or  upon  the 
said  premises,  or  any  part  of  them,  or  belonging  to  the  same 
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f^pecified  in  the  inventory  or  schedule  annexed  to  these  presents. 
And  all  houses,  &c.  To  have  and  to  hold,  &c.  (then  proceed  as  in 
other  leases^  and  after  the  covenant  to  leave  the  premises  at  the  end 
of  the  term  {p)  add).  And  also  that  he  the  said  C.  D.,  his  executors, 
aidministrators  and  assigns,  shall  and  will  in  like  manner  as  afore- 
said  leave,  surrender  and  yield  up  to  the  said  A.  B  ,  his  executors 
and  administrators,  all  and  singular  the  said  moveable  furniture, 
goods  and  things  hereinbefore  mentioned,  and  described  in  the 
said  schedule  hereunto  annexed  at  the  end  or  expiration  of  the* 
said  term  of  years,  or  other  sooner  determination  of  the 

present  demise  iti  the  same  plight  and  condition  in  which  the 
same  now  are  (reasonable  use  and  wear  thereof  only  excepted*). 

In  witness,  &;c. 
Add  the  schedule  or  inventory  to  which  the  preceding  inden- 
ture refers;  the  schedule  need  not  be  signed  bv  the  parties.  By 
stat.  55  Geo,  III.  c.  \8i.  Sched.  Part  1.,  if  the  inventory  be  sepa- 
rate and  distinct  from  the  lease,  and  is  not  indorsed  or  annexed, 
it  is  subject  to  a  stamp  duty  of  1/.  55.,  and  a  further  progressive 
dutj  of  1/.  5^.,  after  2 1  CO  words  for  every  entire  quantity  of  1080 
words,  over  and  above  the  first  1080  words. 


X.   A  BUILDING  AND  BEPAIRINQ  LEASE. 

This  indenture,  &c« 

Whereas  it  hath  been  agreed  by  and  between  the  said  parties 
to  these  presents  that  the  said  C.  D.,  his  executors,  adminis- 
trators or  assigns,  shall  at  his  and  their  own  costs  and  charges 
pull  down  the  messuages,  houses  and  buildings  hereinafter  men** 
tioned,  and  lay  out  the  sum  of  /.  in  the  erecting,  building  and 
finishing  other  new  good  and  substantial  messuages 

or  houses  in  the  place  and  stead  of  such  bouses  and  buildings  sa 
to  be  pulled  down  as  aforesaid. 

Now  this  indenture  witnesselh,  that  in  consideration  of  the 
fiaid  agreement,  and  also  in  consideration  of  the  sum  of  5^.  of 
lawful  money  of  Great  Britain,  in  hand  paid  to  the  said  A.  B., 
by  the  said  C.  D.,  at  or  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  He  the 
said  A.  B.  hath  bargained, -sold,  demised,  leased,  and  to  farm  let, 
and  by  these  presents  doth,  &c.  unto  the  said  CD.,  his  exe- 
cutors, administrators  and  assigns.  All  that,  &c.  (describing  the* 
premises).  And  all  houi^es,  8cc^  (general  words  as  before) ,  To  have 
and  to  hold  the  said  houses  and  premises  with  their  appur- 
tenants, for  and  during  the  term  or*space  of  years  at  a  peppef 
corn  rent,  in  order  and  to  the  intent  that  he  the  said  C.  D.,  his 
executors,  administrators  or  assigns^  or  some  or  one  of  them,  may 
and  shall  withii>  the  said  space  of  time,  at  his  and  their  own  proper 
costs  and  charges,  pull  down' and  demolish  all  and  ever5'  the  said 
messuages^  tenements  and  buildings  now  standing,  or  being  on 
the  said  piece  or  parcel  of  ground  hereby  demised,  and  may  and 
shall  in  the  room  and  plaee  thereof,  at  his  and  theirdike  costs  and 
charges,  erect,  build  and  finish  new^  good  and  suhstantiut 

{p)  Sec  anle,H7\, 
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l)btt86s  or  messuages,  iii  coorormify  with  the  houpes  in  the  eanie 
street  or  row,  tog^ethcr  h  ith  stables,  cellars,  outhouses,  and  other 
conveniences  u<^ual  in  such  houses  or  buildings,  in  a  good,  strong 
and  woikmaniike  manner. 

And  he  the  said  C.  D.  doth  hereby  for  himself,  his  executora, 
adminiMrntors  and  assigns,  covenant,  promise  and  agree  to  and 
with  the  f^aid  A.  B.,  his  heirs  and  assigns,  in  manner  following : 
(that  is  to  say)  that  he  the  said  C.  D.,  his  executors,  adminin* 
trators  or  assigns,  or  some  or  one  of  them,  shall  and  will  at  hiA 
and  their  own  proper  costs  and  charges  pnll  down,  or  cause  to  be 
pulled  down,  all  the  said  messuages,  nouses  and  buildings  herein- 
before described,  situate,  standing  or  being  upon  the  said  piece  or 
parcel  of  land  hereby  demised  during  the  said  term;  and  shall  and 
will  within  the  same  term,  at  his  and  their  like  costs  and  charsesi 
erect,  build  and  finish,  or  cause  to  be  erected,  built  and  finished 
new,  good  and  substantial  messuages  or  buildings,  with 
stahles,  cellars,  outhouses,  and  other  conveniences  usually  attached 
to  Auch  buildings,  with  good  and  substantial  materials,  in  a  good 
and  workmanlike  manner,,  iki  the  place  and  room  of  the  said  mes- 
suages or  buildin^^s  so  to  be  ptilled  down  as  aforesaid,  and  in  con- 
formity with  the  nouses  in  the  same  row  or  street:  and  shall  and 
iviW  completely  finish  and  render  habitable  the  said  messuages  or 
buildings  so  to  be  erected  ;  and  also  shall  and  will  at  bis  and  their 
own  proper  costs  and  charges  make  or  cause  to  be  made  a  good 
and  sound  drain  inches  at  least  in  diameter,  to  the  satis* 

faction  of  the  commis<:ioners  of  sewers  of  the  district  in  which  the 
said  houses  or  buildings  shall  be  situate,  in  front  of  the  same 
messuages  or  buildings,  as  and  for  a  common  sewer  thereto;  and 
also  shall  and  will  det  up  iron  rails  or  palisadoes  before  the  front 
of  each  of  the  said  messuages  or  buildings,  at  a  convenient  dis- 
tance from  the  same,  so  as  to  range  in  a  straight  line  with  the 
iron  rails  already  set  up  in  front  of  th6  houses  heretofore  erected 
in  the  said  row  and  street;  and  also  shall  and  will  pave  a  con« 
venient  footway  of  passage,  corresponding  with  the  footway  or 
passage  in  front  of  the  said  other  houses  in  the  said  street  ^  and 
also  that  he  the  said  CD.,  his  executors,  administrators'  and 
assigns,  shall  and  will  lay  out  and  expend,  in  and  about  the  said 
messuages,  erections  and  buildings  so  to  be  erected  and  completed 
as  aforesaid,  the  full  sum  of  /.  of  such  law  ful  money  as  afores^aid 
at  the  least,  and  produce  to  the  said  lessor,  his  heirs  or  assigns,  or  his 
or  their  surveyor,  proper  vouchers  and  evidences  of  the  workman- 
ship thereof  for  the  same,  so  that  it  may  satisfactorily  appear  that  the 
said  sum  has  been  so  expended,  and  the  said  messuages  and  build« 
ings  completed  in  the  manner  hereint>efore  expressed. .  And  further 
that  he  the  said  C.  D.,  his  executors,  administrators  and  assigns, 
shall  and  will  at  his  and  their  like  costs  and  charges  as  aforesaid, 
build  if  necessary  the  party  walls  on  all  sides  of  the  said  new 
messuages,  erections  or  buildings  so  to  be  erected  as  atbresaid; 
and  after  the  same  are  so  erected  and  built,  that  he  the  said 
C.  D.,  his  executors,  administrators  and  assigns,  shall  and  will 

Eermitand  suffer  any  or  all  of  the  tenants  of  hini  the  said  A.  B., 
is  heirs  and  assigns,  to  make  use  of  such  party  walls,  without 

3  L 
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rendering  or  paying  any  co'mpensation  for  the  same.  And  the 
said  C.  D.  doth  in  the  manner  aforesaid  covenant,  promise  and 
a^ree,  that  he  the  said  C.  D.,  his  executors,  administrators  and 
assigns,  shall  and  will,  from  and  immediately  after  the  comple- 
tion of  the  said  inessua^es  or  buildings  so  to  be  erected  as  afore- 
said, and  from  time  to  time,  and  at  all  times  during  the  said  term 
hereby  granted,  at  bis  and  their  own  costs  and  charges,  keep  and 
support  the  same  and  ever^  part  thereof  in  good  and  sufficient 
repair;  and  the  same  premises  and  erery  part  thereof,  with  the 
appurtenances  so  being  well  and  sufficiently  repaired,  sustained 
and  maintained  at  the  end  or  sooner  determination  of  the  said 
term,  shall  and  will  peaceably  and  quietly  deliver  up  to  the  sakl 
A.  B*,  his  heirs  and  assigns  (add  the  other  usual  covenants*} 

Ana  it  is  hereby  further  agreed  and  declared  by  and  between 
the  said  parties  hereto,  and  the  said  C.  D.  doth  hereby  for  him- 
self, his  executors,  administrators  and  assigns,  covenant,  promise, 
and  agree  to  and  with  the  said  A.  B.,  his  heirs  and  assigns,  that 
he  the  said  C.  D.,  his  executors,  administrators  and  assigns,  shall 
and  wiUj  if  required  by  the  said  A.  B.,  his  heirs  or  assigns,  bv  any 
liote  in  writing  signed  by  him  or  them,  surrender  and  yield  up 
these  presents,  and  the  lease  or  term  hereby  granted,  and  all  bi» 
and  their  interest  in  the  said  building  so  to  be  erected  as  afore- 
said ;  and  in  lieu  thereof  accept  of  several  leases  for  each  of  the 
said  messuages,  houses  or  buildings  so  to  be  erected  a»  aforesaid^ 
for  the  t^rm  of  years  in  each  such  lease,  at  the  yearly  rent 

of  /•  respectively;  and  undor  and  subject  to  the  usual  cove- 
nants, agreements  and  conditions  inserted  in  leases  of  a  like 
nature.  And  he  the  said  A.  B.  doth  hereby  for  himself  his  heira 
and  assigns,  covenant^  promise  and  agree  to  and  with  the  said 
C.  D.9  his  executors,  administrators  and  assigns,  that  he  the  said 
A.  B.^  his  heirs  and  assigns,  bball  and  will  on  a  like  demand  in 
writinjg,  signed  by  the  said  C»  D.,  his  executors,  administratora 
or  assigns,  during  and  previous  to  the  expiration  of  the  said  term 
hereby  granted,  and  upon  such  surrender  being  made  as  aforesaid| 
grant,  execute  arid  dfeliver  such  leases  as  aforesaid  to  the  said 
C.  D.,  his  executors,  administrators  or  assigns ;  which  said  leases 
shall  be  made  and  prepared  by  the  attorney  or  agent  of  the  said 
A.  B.,  his  heirs  or  assigns,  at  the  sole  costs  and  charges  of  the 
said  C.  D.^  his  executors^  administrators  or  assigns. 

In  witness,  &c. 


XI.  AN  UNDBRi^EASB  bjf  c  Ussce  foT  jfcars. — The  undertessee 
'  paying  for  improvements :  mth  a  covenant  to  renew  the  under* 
'  lease  upon  a  renewal  of  the  original  lease. 

This  Indenture,  Ac. 

Whereas  by  an  indenture  of  lease,  bearing  date  Ihe  day 

6f  ,  and  made  or  expressed  to  be  made  between  X.  Y.^ 

therein  described  of  the  one  part,  and  the  said  A.  B.  of  the 
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t>flfer  part ;  tBe  mid  A.  B.  is  possessed  of  or  entitled  to  the  kndji^ 
teneinents  and  hereditaments  hereinafter  described,  with  their 
appurtenances,  for  and  during  the  residue  of  a  term  of  years 
therein  now  to  come  and  unexpired. 

And  whereas  the  said  A.  B.  iiath  laid  out  divers  sums  of  money 
amounting;  in  the  whole  to  the  sum  of  /.  in  improYing  the  same 
lands,  hereditaments  and  premises. 

And  whereas  the  said  A.  B.  hath  agreed  to  demise  the  said 
lands,  hereditaments  and  premises  to  the  said  C.  D.  for  all  the 
residue  of  the  said  term  of  years,  now  to  come  and  unex- 

pired, etcept  one  month  previous  to  and  before  the  eAd  of  the 
said  term,  and  in  consideration  thereof  the  said  C.  D.  hath  agreed 
to  pay  to  the  said  A.  B.  the  sum  of  /•  in  recompence  and  towards 
satisfaction  for  the  expense  of  the  improvements  so  made  by  the 
said  A.  B.  as  aforesaid. 

'  Now  this  indenture  witnesseth,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of,  &c.,  he  the' said  A.  B.  hath 
demised,  leased  and  to  farm  let,  and  by  these  presents  doth,  &c., 
ukito  the  said  C.  D.,  his  executors,  administrators  and  assigns. 
All  that,  &;c.,  and  all  houses,  &c.  To  have  and  to  hold  the  said 
premises,  with  their  appurtenances,  unto  the  said  G.  D.,  his  exe- 
cbtors,  administrators  and  assigns,  for  and  during  the  rest  and 
residue  of  the  said  term  of  years  so  created  by  the  said 

recited  indenture,  of  the  day  of  now  to  come  and  un- 

expired. Saving  nevertheless,  and  except  one  month  previous  and 
at  the  end  of  the  said  term.  -  Yielding  and  paying.  Sec.  (Usual 
covenants :  after  the  covenant  for  quiet  enjoyment  add)  And 
further,  that  in  case  he  the  said  A.  B.,  his  executors,  adminis- 
trators or  assigns,  at  any  time  hereafter  during  the  said  term 
hereby  granted  to  the  said  C.  D.,his  executors,  administrators  and 
aligns,  shall  take  any  new  lease  of  the  said  preikiises  hereinbefore 
described  from  the  said  X.  Y.,  his  heirs  or  assigns,  then  be  the 
said  A.  B.,  his  executors,  administrators  or  assigns,  shall  and  will 
make  a  new  lease  thereof  to  the  said  C.  D.,  his  executors,  adminis- 
trators or  assigns,  ot*  to  such  person  or  persons  as  he  or  they  shall 
appoint,  for  and  during  the  term  of  such  new  lease  so  to  be 
obtained  from  the  said  X.  Y.,  his  heirs  or  assigns,  saving  always 
and  except  a  month  or  thereabout^,  previous  to  and  at  the  end  of 
the  same,  at  and  under  the  same  yearly  rent  as  that  hereinbefore 
reserved,  without  any  fine  or  fbregift;  and  under  and  subject  to 
the  same  covenants,  conditions  and  provisos  as  are  contained  in 
these  presents,  this  present  covenant  for  renewal  only  excepted* 

In  witness,  &c. 


« 

%lh  LfiASE  under  the  stat.  Si  Hen.  VIII .  hy  a  husband  seised  in 

right  of  his  wife,  and  his  wife. 

This  Indenture,  ftc.,  between  A.  B.,  of,  &c.,  and  C,  his  wife, 
of  the  one  part,  and  D.  E.,  of,  &;c.,  of  the  other  part, 

Sh2 
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,  Whereas  the  said  C,  the  wife  of  the  said  A.  B.,  iir  seised  of  or 
entitled  to  an  eslate  of  inheritance  in  feesimple  of  and  in  the  farm, 
lands,  tenements  and  hereditaments  hereinafter  described,  and 
intended  to  be  hereby  demised.  And  the  said  A.  B.  is  seised  of 
the  same  premises  during  the  coverture,  in  her  right. 

And  whereas  the  said  A.  B.  bath  agreed  to  demise  the  said  farm^. 
hereditaments,  and  premises  to  the  said  D.  E.  for  the  term  of 
twenty*one  years,  at  the  rent,  and  under  and  subject  to  the  cove- 
nants and  agreements  hereinafter  reserved  and  contained. 

Now  this  indenture  witnesseth  that  in  pursuance  of  the  said 
agreement,  and  also  in  consideratioa  of  the  rent  and  covenants 
hereinafter  reserved  and  contained,  on  the  part  of  the  said  D.  E.^ 
his  executors,  administrators,  and  assigns,  to  be  paid,  observed^ 
and  performed;  and  also  in  consideration  of  the  sum  of  Si.  of  lawful 
nu'ney  of  Greaj  Britain,  in  hand  paid  to  the  said  A.  B.  by  tho 
said  C.  D.  at  or  before  the  scaling  and  delivery  of  these  presents, 
ibe  receipt  whereof  is  hereby  acknowledged,  be  the  said  A.  B.  and 
Q.  his  wife  have,  and  each  of  them  hath  bargained,  sold,  demised,, 
leased,  and  to  &rm  let,  and  by  these  presents,  do,  and  each  of  them 
doth,  &c.  unto  the  said  D.  £.,  his  executors,  adipinistra tors  and 
assigns,  all,  &c.  And  all  houses,  &c.  To  have  and  to  hold  the 
said  premises,  with  their  appurtenances,  unto  the  said  D.  E.,  his 
executors,  administrators,  and  assigns,  for  and  during  and  until 
the  full  end  and  term  of  twenty-one  years  now  next  ensuing  firom 
the  day  of  the  delivery  of  these  prefents  ;  yielding  and  paying  for 
the  same  yearly  and  every  year  during  the  said  term  unto  the  said 
A.  B.  and  C.  his  wife,  and  her  heirs  and  assigns,  the  yearly  rent 
or  sum  of  /.  at  the  four  usual  feasts,  or  rent-days,  in  every 

year,  rjs.,  &c  ;  the  first  of  such  payments  to  be  made  on  the  first 
of  such  dajrs  that  shall  occur  aft^  the  delivery  of  these  presents. 
(Add  the  ysual  cotenanUSj  with  the  variation  *^  A.  B.  and  C.  his 
wife,  and  her  heirs  and  assigns,"  instead  of  **  A.  B.,  his  beirft 
and  assigns/') 

In  witness,  &c. 

(L.  S.)      A.  B. 


Attestation^ 

Signed,  sealed,  and  delivereJ  by  the' 

liaid  A.  B.,  and  sealed  by  the  said^ 

C.  his  wife,  in  the  presence  of  uf 

whose  names  are  underwritten. 


(  L.  S.)      C.  B, 
(L.  S.)      D.  E. 


L.  M. 

N.  O. 
P-  Q.- 


XIIL    A  LEASB  imtfer  a  power  to  lease  for  twemijf'one  yean 

at  rack-rent. 

This  Indenture,  &e. 

Whereas  by  indenturea  of  lease  and  release^  bearing  date  re» 
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vpectiTdy  the  and  ddys  of  ,  tbe  release  beinf; 

expressed  to  be  made  between.  &c. ;  the  InndR,  tenements,  and 
hereditaments  hereinafter  described  were  appointed,  conveyed 
and  assured  unto  the  said  A.  B.  for  life,  with  remainders  over  in 
the  usual  manner  of  strict  settlements ;  and  in  and  by  the  same 
indenture  of  release  a  power  was  reserved  to  the  said  A.  B.  to 
make  leases  of  the  same  premises,  or  any  part  thereof,  for  the 
term  of  twenty-one  years,  in  pos^essioti  and  not  in  reversion,  nor 
by  way  of  a  future  interest,  at  the  best  and  most  improved  rent 
which  can  be  gotten  for  the  same,  without  taking  any  fine,  pre- 
tnium  or  forf^ifc ;  and  so  that  in  every  such  lease  there  be  con- 
tained a  condition  of  re-entry  on  nonpayment  of  the  rent  to  be 
thereon  reserved  by  the  space  of  twenty-one  days  next  after  the 
game  shall  become  due  and  payable;  and  so  that  the  lessee  or 
lessees  to  whom  such  lease  shall  be  made  seal  and  delivor  a 
counterpart  thereof,  and  so  that  no  sucb  lessee  be  dispunishable 
for  waste. 

And  whereas  the  said  A.  B.  hath  agreed  to  demise  the  said 
premises  by  virtue  of  and  according  to  the  said  recited  power  so 
reserved  to  hkn  as  aforesaid,,  the  said  lands  and  premises  herein- 
after described,  to  the  said  C.  D.  at  the  Yearly  rent  of  •  /. 
being  the  best  and  most  improved  rent  wnich  can  be  gotten  for 
the  same,  without  any  fine,  premium  or  foregift,  and  under  and 
subject  to  the  covenants,  conditions  and  agreements  hereinafter 
contained. 

Now  this  indenture  witness^tk  that  in  pursuance  of  the  fuiid 
agreement,  and  in  consideration  of  the  rent,  covenants  and  con^ 
ditions  hereinafter  reserved  and  contained,  by  and  on  the  part  of 
the  said  C.  D.,  his  executors,  administrators  and  assigns,  to  be 
paid,  kept,  observed  and  performed;  he  the  said  A.  B.,  in  pursuance 
of  the  power  or  authority  given  or  reserved  to  hjra  in  and  by  the 
aaid  recited  indenture  of  release,  and  by  force  and  virtue  thereof, 
and  of  every  other  power  and  authority  to  him  given  or  reserved, 
in  bini  vested  or  in  any  wise  enabling  him  in  this  behalf,  hath 
directed,  limited  and  appointed,  and  by  this  present  deed  or  in- 
strument in  writing  doth  direct,  limit  and  appoint  that  the  lands, 
tenements  and  hereditaments  hereinafter  described,  and  intended 
to  be  hereby  demised,  with  the  appurtenances,  shall  henceforth 
remain,  continue  and  be  to  the  use  of  the  said  C.  D.,  his  executors, 
.  administrators  and  assigns,  for  and  during,  and  unto  the  full  end 
and  term  of  twenty-one  years. 

And  thi9  indenture  further  witnesseth  that  in  pursuance  of  the 
.aaid  agreement,  and  for  the  considerations  aforesaid,  he  the  said 
A.  B.  hath  granted,  demised,  leased  and  to  farm  let,  and  by  the.io 
presents  doth,  &c.  unto  the  said  C  D.,  his  executor^!,  adminis- 
trators and  assigns,'  all  that  piece  or  parcel  of  land,  &c.,  and  alt 
houses,  &c.  To  have  and  to  hold  the  said  land  and  premise!^, 
with  their  appurtenances,  unto  the  said  C.  D.^  his  expcutors, 
administrators,  and  assigns,  from  henceforth  for  and  during,  and 
unto  the  full  end  and  term  of  twenty-one  years  now  next  ensuing. 
Yielding  and  puling  during  the  said  term  yearly  and  every  year 
the  lium  of  /•  at  the  four  usual  feasts  or  rent  days  ia  each 
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year,  m.,  &c.  the  first  of  so^  (Payments  to  be  made  on  tlie  firftt 
of <  such  days  (hat  shall  occur  after  the  sealing  and  delivery  of  these 
presents.  {Add  the  usual  covenants  andihe  condition  ofr^'^ntry  in 
pursuance  strictly  of  the  power;  and  then  thefoUowing ;) 

Provided  always,  and  it  is  hereby  farther  agreed  and  declared 
by  and  between  the  said  parties  hereto,  that  in  ease  these  presents 
shall  by  any  mistake  or  inadvertency  be  not  pursuant  to  the  ,sai4 
recited  power,  or  beconie  void  by  any  other  means  as  an  a|^oint* 
ment  under  the  said  power,  or  any  other  power  vested  iiitbe  said 
A.  B.,  or  enabling  turn  in  this  behalf;  then  and  in  such  ease  these 
presents  and  the  term  or  interest  expressed,  and  intended  to  be 
granted  thereby,  shall  nevertheless  be  good,  and  idhall  jtake  efieot 
out  of  the  interest  of  the  said  A.  B.  in  the  said  lands  and  premii^s 
hereby  demised,  as  if  no  such  appointment  in  parsuance  of  sueb 
power  had  been  made. 
In  witness^  &c. 

(L^S.)  A.B, 

(L.  6.)  C.  D. 

Signed,  sealed  and  delivered  in  the 
presence  of  us  whose  names  are 
underwritten* 
L.M. 
N.O. 


XIV.  FORM  OF  LEASE  (d)  in  scheduk  D.  of  the  statute  59  Oeo. 
III.  c.  161.  intituled  ^  An  Act  to  enable  his  Majesty  to  grani  * 
leases  under  certain  circumstances.^* 

These  are  to  witness,  that  in  consideration  of  the  annual  rent 
or  sum  of  /.  hereinafter  reserved  to  be  paid  by  X.  Y.,  of, 

&c.  the  commissioners  of  his  Majesty's  woods,  forests  and  land 
revenues,  (or  the  surveyor-general  of  his  Majesty's  woods  and 
forests,  as  the  case  may  be)  by  the  authority  of  the  lords  commis- 
sioners of  his  Majesty^  treasury,  for  and  on  behalf  of  his  Majesty 
doth  (or  do)  by  these  presents  gran t^  demise,  lease,  and  to  farml^t 
to  the  said  X.  Y.,  his  executors,  administrators  and  assigns,  all,  &t. 
(describe  the  parcels  of  land)  ;  to  have  and  to  hold  the  said  parcels, 
&c.  hereby  demised,  and  all  benefit  and  advantage  thereto  be- 
longing unto  him  the  saidX.  Y.,  his  executors,  administrators  and 
assigns,  for  and  during  the  term  of  years ;  yielding,  and  pay-* 
ing  by  half-yearly  payments  to  the  said  surveyor-general  or  to  the 
said  commissioners  for  the  time  being  the  annual  rent  or  sum  of 
/.    In  witness  whereof  the  said  apd  the 

said  X.  Y.  have  hereunto  set  their  hands  and  seals  this 
day  of  in  the  year,  &c. 

Witness  (L.  S.) 

L.M.  (L.S.)    X.Y. 

(a)  See  ante,  94. 
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XV;   FORM    OF    LEASE    OF    TITHES  IN    IRELAND  ACCORDINCf    TO 
THE  LATB  STATUTE  3  GeO.  IV.  C.  125.  8.   17.  (6)  ^    * 

This  indenture  made  tlie  day  of  between 

A.  B.^  (the  lessor  of  the  tithes)  of  of  the  one  part,  and 

C.  D.  I  or  C  D.,  and  E.  F.J  (the  person  or  persons  beneficial'y 
interested  in  the  land  as  the  case  may  be,  to  iviiom  the  said  leaf^e 
is  to  be  made),  of  the  other  part,  whereas  the  said  Cl  D.,  [or 
C  O.  and  E.  F.,  us  the  case  may  beji  is  for  are]  entitled  to  all 
that  and  those  [Aere  describe  the  lands}  situate,  lying  and  being  in 
the  parish  of  [n  anjfj  barony  of  [if  any]  and  county  of 
for  the  term  or  years,  or  for  and  during  the  life  for 

lives j  of  [^here  set  oui  ihe  lessee^s  interest"]  ;  and  whereas  (he  said 
lands  are  subject  to  the  payment  of  tithe  or  half  or  other  portion  of 
tithe  to  the  said  A.  B.  and  his  successors,  { here  set  out  in  what  right 
they  are  entitled  to  the  said  tithe  or  half  or  other  portion  of  tithe.] 
And  whereas  the  said  A.  B.,  (with  the  consent  of  6.  H.,  patron, 
&c.  and  J.  K.y  ordinary,  &c.  as  the  case  may  be^  testified  by 
indorsement  on  this  present  indenture)  hath  agreed  to  demise  the 
eaid  tithe  or  half  or  other  portion  of  tithe  of  the  said  lands,  ac- 
cording to  the  statute  in  such  case  made  and  provided,  on  the 
terms  hereinafter  contained.  Now  this  indenture  witnesseth 
that  the  said  A.  B.,  for  and  in  consideration  of  the  rents  and  cove- 
nants hereinafter  contained,  hath  demised,  granted  and  ^et,  and 
by  these  presents  doth  demise,  grant  and  set  all  and  every  the 
said  tithes  or  half  or  other  portion  of  tithes,  so  payable  to  the 
said  A.  B.  and  his  successors,  out  of  the  said  lands,  arid  every 
part  and  parcel  thereof,  to  have  and  to  hold  the  same  to  the  said 
C.  D.,  [or  to  the  said  C.  D.  and  E.  F.,  as  the  case  may  be]  or  to 
his  [or  their]  heirs,  executors,  administrators  and  assigns,  heing 
occupiers  for  owners]  of  the  said  land,  from  the  first  day  of  May 
last  past,  for  next  coming  as  ihe  case  may  be]  for  and  during  and 
unto  the  full  end  and  term  of  years  [adding^  if  the  interest 

of  such  lessee  shall  be  for  a  life  or  lives  not  renewable^  these  words^ 
to  wity  ^  provided  the  said  life  or  lives  or  any  of  them  {as  the  case 
maybe)  shall  so  long  continue."]  And  the  said  C.  D.,for  CD.  and 
E.'F.,  as  the  case  may  be]  in  consideration  thereof,  hath  given  and 
granted,  and  by  these  presents  doth  give  and  grant  unto  the  said 
A.  B.  and  his  successors,  one  yearly  rent  or  sum  of  clear  of 

all  taxes,  charges,  assessments  and  impositions,  to  be  issuing  out 
of  all  that  and  those  the  lands  and  tenements  aforesaid,  to  have  and 
to  hold  the  said  yearly  rent  or  sum  of  to  the  said  A.  B. 

and  his  successors  from  the  first  day  of  May  aforesaid,  for  and 
during  the  continuance  of  the  demise  so  made,  to  the  said  C.  D. 
[or  C.  D.  and  E.  F.,  as  the  case  may  be]  as  aforesaid,  the  said 
yearly  rent  or  sum  to  be  paid  and  payable  by  two  equal  half- 
yearly  payments  on  every  first  day  of  November  and  first  day  of 
May  during  the  said  term.  And  further  the  said  C.  D.  [or  C.  D. 
and  E.  F.,  as  the  case  maybe]  doth*[or  do  and  each  of  them  doth] 
grant  and  agree  to  and  with  the  said  A.  B.  and  his  successors,  that 
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i»  case  the  naid  yearly  rent,  or  any  gale  or  part  tliereor,  gfaall  at 
any  time  be  due  and  unpaid  by  the  space  of  three  calendar  months 
after  any  of  the  said  days  of  payment  thereof,  then  and  in  ev^ry 
such  case  it  shall  and  may  be  lawful  to  and  for  the  said  A.  B.  and 
his  successors  into  the  said  lands  and  tenements,  or  any  part  or 
parts  thereof,  to  enter  and  distrain,  and  the  dis^tressand  distresses 
there  found  to  take,  lead,  drive^  carry  away,  sell  and  dispose  of,  ac- 
cordingrto  law,  for  the  recovery  of  the  sum  or  sums  to  them  due, 
and  the  reasonable  costs  of  so  recovering  the  same.  And  it  is 
hereby  further  agreed  by  and  between  the  said  parties,  that  in  case 
the  said  rent,  or  any  gale  thereof,  shall  be  due,  behind  and  unpaid 
for  the  space  of  three  calendar  months  next  after  any  of  the  said 
gale  days  respectively,  then  and  in  every  or  any  such  case  the 
vaid  demise  hereinbefore  contained,  and  every  part  thereof,  shall 
at  the  election  of  the  said  A.  B.  and  his  successors,  but  not  other- 
wise, be  and  be  deemed  and  taken  to  be  null  and  void  to  all  intents 
and  purposes  from  the  said  gale  day.  And  in  such  case  it  shall  and 
may  be  lawful  to  and  for  the  said  A.  B.  and  his  successors  to  take 
and  receive  all  and  every  tithe,  or  half  or  other  portion  of  tithe, 
of  the  growth,  produce  or  increase  of  the  said  lands  or  of  any  part 
thereof,  which  shall  have  been  severed  since  the  day  from  which  such 
lease  shall  be  so  void,  or  to  proceed  for  or  in  respect  of  the  sub* 
traction  thereof,  in  the  same  manner  in  all  respects  as  if  this  lea^e 
had  not  been  made.  And  (he  said  C.  D.,  for  himself,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  doth  hereby  covenant,  promi^ 
and  agree  to  and  with  the  said  A.  B.  and  his  successors  that  he  the 
said  C.  D.,  his  heirs,  executors,  administrators  and  assigns,  or  some 
of  them,  shall  and  will  from  time  to  time  hereafter  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  A.  B.  and  his  successors  the 
said  yearly  rent  or  sum  of  at  the  days  and  times  herein- 

before mentioned  for  the  payment  thereof,  by  even  and  equal  por- 
tions as  aforesaid,  [or  the  said  C.  D.  and  k.  F.  do  respectively 
for  themselves,  their  heirs,  executors,  administrators  and  assigns, 
covenant,  promise  and  agree  to  and  with  the  said  A.  B.  and  his 
successors,  that  they  will  respectively  from  time  to  time  hereafter, 
when  and  so  long  as  their  interest  shall  continue  to.  be,  or  shall 
become  vested  in  possession,  well  and  truly  pay  or  cause  to  be  paid 
to  the  said  A.  B.  and  bis  successors  the  said  yearly  rent  or  sum  of 
by  equal  and  even  portions  as  aforesaid.]  In  witness 
whereof  the  parties  aforesaid  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  almve  written. 
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IIL    PRECEDENTS  OF  AISIGMMENTS. 


I.  ASSIGNMENT   OF   A   LEASE   FOR  JLIVEf,   BY^ LEASE  AND 

RELEASE. 

1.  Bargain  and  sale  for  a  year. 

This  Indenture,  &c« 

Witnessed!  that  the  said  A.  B«  in  consideration  of  5s.  of  lawful 
money  of  Great  Britain,  to  him  in  hand  paid  by  the  said  C.  D.,  at  or 
before  the  sealingand  delivery  of  these  presents,  (the  receipt  where- 
of is  hereby  acknowledged)  hath  bargained  and  sold,  and  by  these 
presents  doth  bargain  and  sell  unto  the  said  C.  O.,  his  executors, 
administrators  and  assigns,  all  those,  &c.,  and  all  houses,  &c.,aDd 
all  the  estate,  right  and  interest  in  the  same,  which  the  said  A*  B. 
now  hath  by  virtue  of  an  indenture  of  feoffment  bearing  date,  &c. 
and  of  iivery  made  in  pursuance  thereof,  to  have  and  to  hold  the 
said  messuages,  lands,  nereditaments  and  premises  with  their  ap« 
purtenances,  unto  the  said  C.  D.,  bis  executors,  administrators 
and  assigns,  from  the  day  next  before  the  day  of  the  date  of  these 
presents,  for  and  during  and  unto  the  full  end  and  term  of  one 
whole  year  thence  next  ensuing,  and  fully  to  be  complete  and 
ended;  yielding  and  paying  therefore  the  rent  of  one  pepper-corn 
at  the  expiration  of  the  said  term,  if  the  same  shall  be  lawfully 
demanded,  to  the  intent  and  purpose  that  by  virtue  of  these  pre« 
aents,  and  by  force  of  the  statute  for  transferring  uses  into  pos- 
session, the  said  C«  D.  may  be  in  the  actual  possession  of  the  same 
premises,  and  ma](  therebv  be  enabled  to  accept  and  take  a  grant 
and  release  of  the  freehold  and  reversion  of  the  same  premises, 
and  of  every  part  and  parcel  thereof,  to  the  said  C.  D.,  his  heirs 
and  assigns,  by  another  indenture  already  prepared,  and  intended 
to  be  dated  the  day  next  after  the  date  hereof. 

In  witness,  &c. 

9.  The  Release. 

This  Indenture,  &c.  between  A.  B.  of,  &c.  of  the  one  part  and 
C.  D.  of,  &c.  of  the  other  part. 

Whereas  by  indenture  bearing  date,  &c.  and  made  or  ex- 
pressed to  be  made  betjveen  X*  Y.,  of,  &c.  of  the  one  part  and  the 
said  A*  B.  of  the  other  part,  and  by  livery  of  seisin  made  ia  pur- 
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smnee  thereof,  all,  &e.  (describe  the  premises  as  hi  the  original 
tease  hadng  out  the  general  words)  with  their  appurtenances, 
were  demised  to  the  said  A.  B.,  his  heirs  and  assigns,  for  and  dur- 
iBg  the  natural  lives  of,  &c.  therein  named  who  are  i|ll  now  living. 

And  whereas  the  said  A.  B.  hath  contracted  to  sell  all  his 
estate  and  interest  in  the  said  premises  to  the  said  C.  D.  at  and 
Ibr  the  price  or  sum  of       /•  , 

Now  this  indenture  witnesseththalin  pursuance  of  the  said  con- 
tract and  in  consideration  of  the  sum  of  /.  gf  jawful  money  of 
Great  Britain  and  Ireland,  current  in  Eno^land,  in  hand  paid  to 
the  said  A.  B.  by  the  said  C.  D.,  at  or  before  the  seating  and  de- 
livery of  these  presents,  the  payment  «nd  receipt  of  which  said 
•um  of  /.  ne  the  said  A.  B.  doth  hereby  acknowledge,  and  of 

and  from  the  sam/e  and  from  e  v^ry  |)art  thereof  doth  acquit,  release  ^ 
and  discharge  the  said  C.  D.,  bis  Jieirs,  executors,  administra- 
tors and  assigns  for  ever,  by  these  presents  he  the  said  A.  B.  hath 
granted,  bargained,  sold,  Aicened,  released,  and  confirmed,  and  by 
these  presents  doth  grant,  bargain,  sell,  alien,  release  and  confirm 
vnto  the  said  C.  D.  (in  his  actual  possessioji,  now  )>ei<.ig4w  virtue 
of  a  bargain  and  sale  to  him  thereof  jmade  by  the  said  C.  D.  in 
coAsideration  of  6s.  in  and  by  an  indenture  bearing  date  the  day 
nexthefore  the  day  of  the  date  of  these  presents,  for  the  term  of 
one  whole  year,  commencing  from  the  day  next  before  the  day 
of  the  date  of  the  sanae' indenture  of  bargain  and  sale  and  by  force 
of  the  statute  for  transferring  uses  into  possession,)  and  to  his 
lieirs,  all  those,  &c.  together  with  all  houses,  &c.,  and  all  the 
estate,  right,  title,  interest,  use,  trust,  property,  claim  and  demand 
whatsoever  of  him  the  said  A.  B.,  of,  in,  to,  or  out  of  the  said 
messuages  or  tenements,    lands,  hereditaments   and    premises,  / 

bereby  granted  and  released,  or  intended  so  to  be,  and  every  of 
them,  and  every  part  and  parcel  thereof,  together  with  the,  said 
recited  indenture  of  lease,  and  such  other  deeds,  evidences  and 
writings,  as  relate  to  or  concern  the  premises  expressed  to  be 
bereby  assigned,  now  in  the  custody  or  power  of  the  said  A*  B., 
or  which  he  can  procure  without  suit  at  law  or  in  equity^  to  have 
and  to  hold  the  said  lands,  tenements,  hereditaments  and  premises 
hereinbefore  expressed,  to  be  hereby  released  and  assigned  with 
their  and  everv  of  their  appurtenances,  unto  and  to  the  use  of  the 
said  G.  D.,  his  heirs  and  assigns,  for  and  during  the  lives  of  the 
said,  &c.  subject  nevertlieless  to  the  payment  of  the  rent  and  per- 
formance of  the  covenants,  conditions  and  agreements  in  and  by 
the  said  recited  indenture,  of  the  day  of  reserved 

and  contained,  and  on  the  part  of  the  said  C.  D.,  his  heirs  and 
assigns,  to  be  paid,  kept,  observed  and  performed.  {Add  covC' 
nants  for  title^  further  assurance  and  quiet  enjoj/menty  and  other 
usual  covenants.)  (b) 

Note.  If  the  vendor  be  seized  of  the  freehold  estate  in  right  ^his 
wifcj  and  it  is  intended  to  pass  her  interest  absoluteli/,^  there  should 
he  a  covenant  tolevyafnemr  concessit,  and  the  recitals  and  cove^ 
nfintsfor  title  should  be  shaped  accordingfy. 

(b)  See  ilic  funiis  porl,  893. 
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Form  of  covenant  to  levy  a  fine  sur  concessit. 

And  for  the  more  effect ualljr  and  satisfactorily  coDvejIag  and 
assuring  the  said  hereditaments  and  premises  hereinbefore  exr 
pressed,  to  be  hereby  released  and  assigned  to  the  said  C.  D.,  his 
heirs  and  assigns,  during  the  lives  of  the  said,  &c«  as  aforesaid, 
free  from  all  charges  and  incumbrances,  and  particnlarly  from  all 
right  and  title,  of  or  in  the  said  the  wife  of  the  said  A.  B*^ 

he  the  said  A.  B.  doth  hereby  for  himself^  his  executors  and  ad- 
ministrators, and  also  for  the  said  his  wife,  covenant^ 
promise  and  agree,  to  and  with  the  said  C.  D.,  his  heirs  and  as- 
signd,  that  they  the  said  A.  B.  and  his  wife,  or  her  heirs, 
shall  and  will  at  the  proper  expense  and  charges  of  the  said  A.  Bf, 
his  executors  or  administrators,  well  and  duly  acknowledge  and 
levy,  or  cause  to  be  acknowledged  and  levied  unto  the  said  C.  D., 
bis  heirs  and  assigns,  before  the  justices  of  his  IVfajesty's  CQ^tt  of 
Common  Pleas  at  Westminster  (or  ^^  at  the  next  great  session," 
or  '^general  sessions,"  to  be  holden  in  and  for  the  said  counl^ 
^^  if  in  Wales  or  counties  palatiney^)  one  or  more  fine  or  ftnes  sut 
condssserunt,  of  all  and  singular  the  messuages,  lands,  tenemeMfl 
and  hereditaments  hereinbefore  expressed,  to  be  hereby  assigned 
and  released,  or  intended  so  to  be.  And  it  is  hereby  agreed  ai|d 
declared  by  and  between  the  several  parties  to  these  presents,  and 
they  do  hereby  direct  that  the  said  fine  or  fines  shall  be  an^ 
enure  to  the  use  of  the  said  C.  D.,  his  heirs  and  assigns,  for  and 
during  the  lives  of  the  said,  &c.  hereinbefore  named,  and  the  life 
of  the  survivor  of  them,  according  to  the  true  intent  and  meanii^g 
of  these  presents,  freed  and  discharged  of  and  from  all  right  and 
title  of  the  said  the  wife  of  the  said  A.  B.,  or  her  heirs, 
in  or  to  the  same  hereditaments  and  premises,  or  any  part  thereoi^ 


II.  ASSIGNMENT  of  a  Icose  for  99  years  determinable  on  three 
lives/  the  consideration  to  be  paid  in  stock  in  the  public  fiinds^ 

This  Indenture,  &c. 

Whereas  by  indenture  of  lease  bearing  date,  .&c.  and  made 
between,  &c.  all  those,  &c.  (describing  the  premises  as  in  the  ori* 
ginal  indenture f  but  omitting  the  general  words^)  with  their  appur- 
tenances, were  demised  unto  the  said  X.  Y.,  for  the  term  of  99 
years  determinable  on  the  lives  of,  &c.  hereinafter  named,  who 
are  now  all  living. 

And  whereas-  by  mesne  assignments  and  other  acts,  good  and 
available  in  law,  and  lastly  by  an  indenture  bearing  date  the  &^. 
and  made  or  expressed  to  be  made  between,  &c«  the  said  heredi(a« 
ments  and  premises  hereinbefore  described,  and  comprised  in  the 
said  recitea  indenture  of  lease,  were  assigned  and  conveyed  to 
the  said  A.  B.  for  all  the  rest  and  residue  of  the  said  term  of  99 
years  so  determinable  as  aforesaid,  then  to  come  .and  unexpired*' 

And  whereas  the  said  A.  B.  hath  contracted  lo  sell  the  same 
premises,  and  all  his  right  and  interest  therein,  to  the  said  C.  D., 
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in  consideration  of  the  transfer  of  /.  3  per  cent.  Bank  Con« 

flotidated  Annuities. 

Now  this  indenture  wjtnesseth  that  In  performance  of  the  said 
contract,  and  also  in  consideration  of  the  capital  sum  of  /. 

S  per  cent.  Bank  Consolidated  Annuities,  this  day  well  and  truly 
transferred  by  the  said  C.  D.  into  the  name  and  for  the  benefit  of 
the  said  A.  B.,  in  the  books  of  the  Goveritor  and  Company  of  the 
Bank  of  England,  the  transfer  of  which  said  sum  of  l.  3  per 

cent.  Bank  Consolidated  Annuities  the  said  A.  B.  doth  hereby 
acknowledge,  and  of  and  from  the  same,  &c.  (6)  He  the  said 
A.B.  bath  granted,  bargained,  sold,  assigned,  transferred,  and 
•set  over,  and  by  these  presents  doth,  &c.  unto  the  said  C.  D.,  his 
executors,  administrators  and  assigns,  All  the  said  messuages, 
hereditaments  and  premises  hereinbefore  descril)ed  and  comprised 
in  the  said  first  recited  indenture  of  lease-bearing  dale,  &c.  with 
all  and  singular  the  rights,  members  and  appurtensnees  to  thq 
earoe  belonging,  or  therewith  usually  or  now  holden,  occupied 
and  enjoyed.  And  all  the  estate,  &c.  And  the  said  indenture  of 
]ease  nrst  hereinbefore  recited,  And  all  other  deeds,  &c.  To  have 
and  to  hold  the  said  messuages,  hereditaments  and  premises, 
with  their  appurtenances,  unto  the  said  C.  D.,  his  executors,  ad- 
ministrators and  assigns,  from  henceforth  for  and  during  all 
the  rest,  residue  and  remainder  of  the  said  term  of  99  years 
granted  in  and  by  the  said  hereinbefore  first  recited  indenture  of 
the         day  of  yet  to  come  and  unexpired,  if  the  said,  &e. 

or  the  survivor  of  them,  shall  so  long  live.  Subject  neverthe- 
less to  the  payment  of  the  rent  and  observance  of  tlie  cove- 
nants, conditions  and  agreements  in  the  said  first  recited  indenture 
•  of  leases  reserved  and  contained,  and  on  the  lessee^s  part  to  be 
paid,  observed  and  performed.  (Add  the  usual  covenants.)  (c) 

In  witness,  &c. 


III.  ASSIGNMENT  of  a  lease  for  21  years^  after  a  sale  by  auction. 

This  Indenture,  &c. 

Whereas  by  an  indenture  of  lease  bearing  date,  &c.  and  made 
between,  &c»  All  those,  &c.  {describe  the  parcels  as  in  the  original 
leasCy  omitting  the  general  words)  with  their  appurtenances,  were 
demised  to  the  said  A.B.  for  the  term  of  21  years. ((/) 

And  whereas  all  the  estate,  right  and  interest  of  the  said  A.  B., 
in  the  said  messuages,  hereditaments  and  premises,  in  by  and 
undisr  the  said  recited  indenture  of  lease,  were  put  up  to  sale  by 
public  auction,  at,  &c.  on  the         day  of  now  last  past, 

when  the  said  C.  D.  was  declared  to  be  the  highest  bidder  or  pur- 
chaser thereof,  being  the  lot  No.  in  the  printed  particulars  of 
sale  thereof,  at  the  sum  of  /.;  and  thereupon  paid  into  tbe 
hands  of  the  auctioneer  at  such  sale  the  sum  of  /.  by  way  of 
deposit,  and  iu  part  of  tbe  said  purchase  money,  conformably  to 

(b)  See  ante  890.  (d)  Sec  form  of  recital  of  mesno 

{e)  Sec  ncJLi  pa^e.*  asbi^iuueiils  iu  Ifac  last  precedent. 
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the  conditions  of  sale  contained  in  the  said  printed  particulars 
there  exhibited. 

•Now- this  indenture  witnesseth  that  in  pursuance  of  the  silid 
contract  by  public  auction^  and  in  consideration  of  the  said  stui 
of        /.  paid  by  way  of  deposit,  and  in  part  of  the  said  purchase 
money  or  sum  of        /.     And  also  in  consideration  of  the  sunt 
of         /•  in  hand  paid  to  the  said  A.  B.  by  the  said  C.  D.,  at  or 
before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  the  said  A,  B.  doth  hereby  acknowledge,  which  said  two 
sums  of        /.  and        /.  amount  in  the  whole  to  the  said  purchase 
money  or  sum  of        /.  of  and  from   which,  and  everj  part  of 
which,  he  the  said  A.  B.  doth  acquit,  &c.     He  the  said  A.  B. 
hath  granted,  bargained,  sold,    assigned,   transferred    and  set 
over,  and  by  these  presents,  doth,  &c«  unto  the  said  CD.,  bis 
executors,  administrators  and  assigns,  all  the  said  messuages^ 
lands,  hereditaments  and  premises  comprised  in  the  said  indesture 
of  lease,  with  their  appurtenances,  And  all  the  estate,  See.  And 
the  said  indenture  of  lease  of  the  said        day  of  ,    And 

all  other  deeds,  &c»  To  have  and  to  hold  the  said  hereditaments 
and  premises  hereinbefore  described  and  expressed  to  be  hereby 
assigned,  with  all  and  singular  their  appurtenances,  for  and  during 
all  the  rest  and  residue  now  to  come  and  unexpired  of  the  said 
term  of  SI  years,  so  created  by  the  said  indenture  of  lease  as 
aforesaid,  nevertheless  under  and  subject,  &c.  (add  the  usual 
covenants). 

In  witness,  &c* 


JV«   COVENANTS. 

1.  Covenant  for  title* 

And  (he  safd  A.B.  doth  hereby  for  himself,  his  heirs,  exe- 
cutors, administrators  and  assigns,  covenant,  promise  and  agree 
to  and  with  the  said  C.  D.,  nis  heirs,  executors,  administra- 
iors  and   assign?^,    (or  **  his  executors,  administrators  and  as- 
signs**) in   manner  following,  (that  is  to  say)  that  for  and  not- 
withstanding any   act,  deed,    matter   or   thing  whatsoever,   at 
any  time  heretofore  made,  done,  committed,  executed,  or  know- 
ingly omitted  or  sufllered  by  him  to  the  contrary,  th^  said  herein- 
before recited  indenture  of  the  day  of  (*^  with  the 
livery  consequent  thereon,''  if  (^  feoffment)  is  a  good  and  valid 
demise  and  lease  in  all  respects,  both  at  law  and  in  equity,  and  is 
not  in  any  manner  forfeited,  surrendered  or  otherwise  become 
void  of  voidable.    And  also  that  for  and  notwithstanding  any 
such  act,  deed,  matter  or  thing  as  aforesaid,  he  the  said  A.  B* 
hath  in  himself  and  in  his  own  right  full  power,  and  lawful  and 
absolute  authority  to  grant,  bargain,  self,  alien,  (release)  and 
assign,  all  and  singular  the  said  hereditaments  and  premises 
hereinbefore  expressed   to  be  hereby  assigned  and  conveyed^ 
according  to  the  true  intent  and  meaning  of  these  presents. 
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S.  Covenant  for  quiet  etyot/ment. 

And  further  that  it  shall  and  may  be  lawful  to  and  for  the  said 
C  D.,  his  heirs  (or  his  executors,  administrators)  and  assigns,  from 
time  to  time,  and  at  all  times  hereafter  during  the  continuance  of 
the  said  demise  or  lease,  hereby  assigned  and  conveyed,  peaceably 
abd  quietly  to  enter  into,  and  to  h&ve,  hold,  use,  occupy,  possess 
and  enjoy  the  said  messuages,  tenements,  hereditaments  and  pre- 
mises hereinbefore  described,  and  to  receive  and  take  the  rents 
and  profits  thereof,  and  of  every  part  thereof,  to  and  for  his  and 
their  own  use  and  benefit,  without  any  lawful  let,  suit,  trouble, 
denial,  eviction  or  interruption,  of  from  or  by  the  said  A.  B.,  or 
of  from  or  by  any  other  persoii  or  pertons  lawfully  claiming,  or 
to  claim  from  by  under  or  rn  trust  for  them  or  any  of  them,  And 
that  firee  and  clear,  and  freely  and  clearly  acquitted,  exonerated 
and  discharged,  or  otherwise  by^the  said  A.B.,  his  heirs,  exe- 
cutors or  administrators,  well  and  sufficiently  saved,  defended, 
kept  harmless  and  indemnified,  of  from  ana  against  all  and 
singular  former  and  other  gifts,  grants,  bar^ins,  leases,  mort- 
gages, estates,  titles,  troubles,  charges  and  incumbrances  what- 
soever, had,  made,  done,  committed  or  suffered  by  the  said  A.  B«, 
or  bv  any  other  person  or  person's  lawfully  claiming,  or  to  claim 
by,  from,  througn,  or  under  him. 

3.  Covenant  for  Jurtker  assurance* 

And  moreover  that  he  the  said  A*  B.,  his  heirs,  executors  and 
administrators,  (or  ^^  his  executors  and  administrators,*'  in  case  of 
chattel  leases)  and  every  other  oerson  having  or  lawfully  or 
equitably  claiming,  or  who  shall  or  may  have  or  lawfully  or 
equitably  claim  any  estate,  right,  title,  trust  or  interest,  in  to  or 
out  of  the  said  messuages,  lands,  tenements,  hereditaments  and 
premises  hereinbefore  expressed,  to  be  hereby  assigned^and  con- 
veyed, or  intended  so  to  be,  or  any  part  thereof^  firom  by  under  or 
in  trust  for  him,  them,  or  any  of  them,  shall  and  will  from  time  to 
time,  and  at  all  times  hereafter  during  the  continuance  of  the 
said  lease,  (or  ^^  term")  hereby  assigned  and  conveyed  on  every 
reasonable  reouest,  and  at  the  proper  costs  and  charges  in  the 
law  of  the  said  C.  D.,  his  heirs  (or  ^^  his  executors,  administrators") 
and  assigns,  make,  do  and  execute,  or  cause  or  procure  to  be 
made,  done  and  executed,  all  such  further  and  other  lawful  and 
reasonable  acts,  deeds  and  things,  assignments,  conveyances  and 
assurances  in  the  law  whatsoever,  for  the  better  more  perfectly 
and  absolutely  assigning  and  assuring  the  said  messuages,  lands, 
tenements,  hereditaments  and  premises,  unto  the  said  C.  D.,  his 
heirs  (or  ^^  his  executors,  admmistrators")  and  assigns,  during 
the  lives  of  the  said,  &c.  and  the  life  of  the  survivor  of  tnem,  (or 
^^  during  all  the  rest  and  residue  of  the  said  term  of  years 

therein")  as  the  said  C.  D.,  his  heirs  (or  '^  his  executors,  adminis- 
trators") and  assigns,  or  his  or  their  counsel  in  the  law,  shall 
reasonablv  advise,  devise  or  require,  so  that  the  person  or  persons 
who  shall  be  required  to  make,  do  and  execute  such  further 
assurance  or  assurances,  be  not  compelled  nor  compellable  for 
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Ibe  makings  or  doing  thereoF^  to  go  or  Iravel  from  bis  or  their 
respective  dwelling  or  dwellings,  or  usual  place  or  places  of 
abode. 

4.  Covenant  bt/  the  assignor  that  the  rent  and  taxes  have  been  paid^ 
and  all  the  covenants  and  agreements  on  the  part  of  the  tenani 
have  been  performed  up  to  a  certain  time. 

And  farther  that  the  rent  in  and  by  the  said  recited  indenture 
oF  lease  reserved,  and  the  covenants,  conditions,  and  agreementa 
therein  contained,  and  on  the  lessee's  part  to  be  paid,  kept,  ob- 
served, and  performed,  and  all  taxes,  rates,  and  assessments,  due 
and  payable  by  the  occupier  of  the  said  premises,  are  and  have 
been  well  and  truly  paid,  kept,,  done,  performed^  and  fulfilled  up 
io  the  day  of  last 

5«  Qyoenant  by  the  assignee  to  pay  the  rent^  and  perform  the  cove* 

nants  in  the  lease. 

And  the  said  C.  D.  doth  hereby  for  himself^  his  heirs,  executors, 
and  administrators,  covenant,  promise  and  agree,  to  and  with  the 
said  A.  B.,  his  heirs,  executors  and  administrators,  in  manner  fol- 
fowing  (that  is  to  say,)  that  he  the  said  C.  D.,  his  executors,  admi- 
nistrators and  assigns,  during  the  continuance  of  the  said  demise, 
shall  and  will  pay  the  said  rent  in  and  by  the  said  indenture  of  lease 
reserved  and  contained,  and  perform  and  keep  all  and  singular 
the  covenants,  conditions,  ana  agreements  therein  contained,  and 
which  from  the  said  day  of  last,  by  and  on  the  part 

of  the  tenant  or  assignee  of  the  said  premises,  are  or  ought  to  be 
paid,  performed  and  kept,  according  to  the  purport  and  true 
intent  and  meaning  of  the  said  recited  indenture  of  lease* 

6.  Covenas^  of  indemnity. 

And  shall  and  will  froXn  time  to  time,  and  at  all  times  during 
the  continuance  save,  defend,  keep  harmless,  and  indemnified,  the 
^id  A.  B.,  his  heirs,  executors,  and  administrators,  and  his  and 
their  lands  and  tenements,  goods  and  chattels,  of  and  from  the 
same  rents,  covenants  and  agreements,  and  every  breach,  default 
or  neglect,  of  or  in  payment  or  performance  thereof  respectivelj. 
And  of,  from  and  against  all  actions,  suits,  costs,  damages  aad 
expenses  whatsoever,  which  he,  or  they,  or  any  of  them,  shall  or 
may  pay,  bear,  or  sustain,  or  which  shall  or  may  arise,  or  be  occa- 
sioned by  reason  of  the  non*payment  of  the  said  rent,  or  the 
lion-performance  o^  non«obsef^ance  of  the  said  covenants  or 
agreements* 


V.  ASSIGN MBNT  o^  par/  only  of  the  premises^  with  a  c&venani  io 

produce theUasetoaen  required. 

'  This  Indenture,  &c. 

Whereas  by  indenture' of  lease  bearing  date,  &c.,  and  made 
between,  all  those  &c.  {describe  the  parceb  intended  to  be  assigned 
in  the  VDords  of  the  original  lease  omitting  the  general  words)  with 
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their  appurtenances,  were,  together  with  other  hereditaRientit  of 
mach  greater  value,  demi^  to  the  said  A.  B.,  for  the  term  of 
years  from  the  date  of  the  same  iodeuture. 

And  whereas  the  sajd  A.  B.  hath  contracted  to  sell  the  said 
hereditaments  and  premises  hereinbefore  described,  to  the  said 
C.  D.,  for  and  during  all  the  residue  of  the  said  term  now  to 
come  apd.  unexpired. 

And  whereas  it  bath  been  agreed  that  the  said  recited  inden« 
ture  of  leasee  should  remain  in  the  hands  of  the  paid  A.  B.,  hi^i 
executors,  administrators  and  assigns,  upon  his  entering  into  such 
a  covenant  for  producing  the  same,  and  giving  attested  copies 
thereof,  as  hereinafter  expressed. 

Now  this  indenture  witnesseth  that  &c.,  he  the  said  A.  B.  hath 
granted  &c.  to  the  said  C.  D.,  his  executors,  administrators  and 
assigns,  the  said  messuages,  hereditaments  and  premises  herein- 
before described,  being  part  of  the  hereditaments  contained  in  the 
said  indenture  of  lease,  with  their  rights,  members  and  appurte- 
nances, and  all  the  estate,  right,  title,  &c.  together  with  a  true 
and  attested  copy  of  the  said  recited  indenture  of  lease,  to  be 
made,  written  and  delivered  by  and  at  the  costs  and  charges  of 
the  said  A.  B.,  to  have  and  to  bold  &c.  {then  proceed  as  usual.) 

And  he  the  said  A.B.  for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  doth  hereby  covenant,  promise  and 
agree  to  and  with  the  said  C.  D.,  his  executors,  administra- 
tors and  assigns  in  manner  following  (that  is  to  say,)  that  he 
the  said  A.  B.,  his  executors,  administrators  and  assigns,  shall 
and  will  from  time  to  time,  and  at  alT  times  hereafter,  unless 
prevented  by  fire  or  other  inevitable  accident,  upon  every  reason- 
able request  in  writing,  and  at  the  costs  and  charges  of  the  said 
C.  D.,  his  executors^  administrators  and  assigns,  produce  or  shew 
forth,  ^r  cause  to  be  produced  and  shewn  forth,  in  any  part  of  the 
united  kingdom  of  Ureat  Britain  and  Ireland,  unto  and  for  the 
perusal  of  the  said  C.  D.,  his  executors,  administrators  and  assigns, 
or  his  or  their  trustee  or  trustees,  or  the  counsel  or  solicitor  of 
him,  them  or  any  of  them,  at  anv  trial,  hearing  or  examination, 
in  or  directed  by  any  court  of  law  or  equity,  and  unto  or  before 
any  commissioners,  arbitrators  or  umpire  lawfully  appointed,  and 
upon  every  other  necessary  and  proper  occasion,  and  in  such 
manner  and  form,  and  for  such  time  as  shall  be  reasonable,  the 
said  recited  indenture  of  lease  for  the  manifestation,  support  or 
defence  of  the  estate,  right,  title,  interest  or  possession  of  the 
said  C.  D.,  his  executors,  administrators  or  assigns,  of,  in  or  to 
the  said  premises  mentioned  to  be  hereby  assigned,  or  any  park 
thereof;  and  also  shall  and  will,  at  and  upon  the  like  request,  cost» 
and  expanse,  and  for  the  like  or  any  other  purpose  or  purposes 
make  and  deliver,  or  cause  to  be  made  and  delivered  to  bim  or 
them  with  all  reasonable  dispatch,  true  and  attested  copies  duly 
stamped,  of  the  same  indenture,  or  of  any  covenants,  provisos^ 
clauses  or  agreements  therein  contained. 

In  witness^  &c. 
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VI.  A8810N1ISXT  with  bargain  and  sale  ofjixtures. 

This  Indeatare,  &c. 

Aiid  whereas  it  hoib .  been  agreed  by  and  between  the  said 
parties  that  the  said  G«  I>.  should  purchaee  all  the  fixtures,  far* 
niture  and  utenaik  belon^g  to,  or  beins  in  or  upon  the  said  pre* 
mises,  as  speeifled  in  the  imwntory  or  schedule  hereunto  annexed 
at  or  for  the  price  or  sum  of         /. 

Now  this  indenture  further  witnesseth  that  in  consideration  of 
the  sum  of  /•  of  like  lawful  money  as  aforesaid  to  the  said  A.  Bv 
in  hand  paid  by  the  said  C.  D.,  at  or  before  the  sealing  and  deli- 
▼erj  of  these  presents^  the  receipt  whereof  the  said  A.  B*  doth 
hereby  acknowledge,  and  of  and  from  the  same  &c.,  he  the  said 
A.  B.  hath  granted,  bargained  and  sold,  and  by  these  presents 
doth  &c»  unto  the  said  G.  D.,  all  and  singular  the  several  ranges, 
grates,  cupboards,  cisterns,  coppers,  dressers,  shelves,  pier-glasses, 
mirrors,  chimney-pieces,  and  all  other  the  goods,  chattelsi  furni* 
iure,  effects,  matters  and  thing?,  which  are  mentioned  and  set 
fbrtb  in  the  schedule  or  inventory  hereunder  written  or  hereunto 
annexed.  To  have  and  to  hold  the  same  unto  the  said  C.  D.,  as 
and  for  his  own  proper  goods,  chattels  and  effects,  absolutelv  and 
free  from  all  liens,  debts  and  charges  of  him  the  said  A.  B.,  or 
any  person  or  persons  claiming  by,  from,  through,  or  under  him. 
In  witness,  &c. 

The  memorandum  of  the  delivery  of  the  possession  of  the 
fixtures  should  be  indorsed  on  the  indenture. 

Add  the  inventory  referred  to,  and  see  the  remarks  relative  to 
the  stamp,  ante^  880. 
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Vn.  ASSIGNMENT  OF   A  POLICY  OF  INSUaANOB. 

This  Indenture,  &c. 

And  whereas  the  said  messuages  or  tenements,  and  other  the 
iMiiMings  hereby  assigned,  are  or  have  been  insured  against 
damage  by  fire,  for  the  term  of       years,  from  the        day  of 
now  last  past,  in  and  by  a  certain  deed  or  pcdicy  of  insuranoe, 
hereinafter  more  particularly  described,  dated  the  day.of 

at  the  Insuranoe  Office  in  London  t  and  it  has  l>een 

agreed  by  and  between  the  said  parties  that  the  said  policy  of 
intnrance,  and  all  benefit  therefrom^  should  be  iwessed  to  the  said 

CD. 

Now  this  indenture  further  witnesseth  that,  for  the  oonsidera^^ 
tions  aforesaid,  the  said  A.  B.  hath  granted,  bargained  and  lold^ 
and  by  these  presents  doth  &c.  all  that  deed  or  policv  bearing 
date,  &c.,  numbered,  ^o.,  and  beings  or  purporting  io  De,  under 
the  hands  and  seals  of  three  of  the  directors  of  the  Insur- 

ant Office  or  Company,  by  which  said  policjf  of  insurance,  &c. 
To  have,  receive  ana  take  the  said  policy  of  insurance,  and  all 
and  every  the  sum  and  sums  of  mone^,  whieh  shall  or  maj  become 
d«e  and  payable  thereupon,  or  by  virtue  thereof^  and  all  other 
benefit  and  adrantage  whatsoevei^  which  shall  or  may  acer^e 

9n 
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from  or  in  resp<>ct  of  the  same^  unto  the  said  C.  D.^  his  executor^y 
administrators  and  assig^ns^  to  and  for  his  and  their  own  proper 
nse  and  benefit,  free  and  clear  of  and  from  all  and  all  manner  of 
charges,  liens  and  incumbrances  whatsoever.  And  the  said  A.  B., 
doth  hereby  nominate,  constitute  and  appoint  the  said  C.  D.,  his 
executors,  administrators  and  assigns,  his  true  and  lawful*  attor^- 
ney  and  attornies,  to  demand,  recover  and  receive  all  such  sum 
and  sums  of  money  as  aforesaid  in  as  full  and  ample  a  manner- 
as  he  the  said  vendor  could  or  might  have  done,  if  these  presents 
had  Qot  been  made.     In  witness,  &c. 


VTII.  ASSIGNMENT  BY  INDENTURE  of fouT  paHs^  by  the  Icssee^ 
Ms  mortgageey  an  annuitant^  and  the  annuilanCs  trustee^  to  a 
purchaser.. 

This  Indenture  &c.,  between  A.  B.  of  &c.  of  the  first  part, 
C  D.  of  &c.  (the  mortMgee)  of  the  second  part,  L.  M.  (the 
annuitant)  of  &c.,  and^Nf-  O.  {his  trustee)  of  &c.  of  the  third 
part,  and  X.  Y.  of  &c.  (the purchaser)  of  the  fourth  part. 

Whereas,  &c.  (reciting  the  original  lease  as  in  former  pre^ 
cedents.)    ^  ,  • 

'  And  whereas  by  an  indenture  1>earing  date  the  day  of 

and  made  between  the  said  A.  B.  of  the  first  part,  the  said  L.M. 
of  the  second  part,  and  the  said  N.  O.  of  the  third  part,  the  said 
A.  B.,  for  the  considerations  tKerein  mentioned,  granted,  to  the 
said  L.  M.,  his  executors,  administrators  and  assi^ps^  for  and 
during  the  term  of  ninety-nine  years,  if  the  said  A.  B.  should  so 
long  live,  an  annuity  or  clear  yearly  rent  or  sum  of  /.  to  be 
yearly  issuing  out  of  the  said  leasehold  premises,  during  the  con- 
tinuance of  the  said  term  of  ninety-nine  years,  if  the  said  A.  B. 
should  so  long  live,  and  be  in  possession  of  the  same. 

And  whereas  by  the  same  last  mentioned  indenture  the  said 
leasehold  hereditaments  ajid  .premises,  and  all  the  estate  and 
interes^t  of  the  said  A.  B.  therein,  by  virtue  of  the  said  recited 
indenture  of  lease,  were  granted  and  demised  by  the  said  A.  B. 
to,  the  said  N.  O.,  to  hold  for  and  during  all  the  rest  and  residue 
of.  the  said  term,:  then  to  come  and  unexpired,  save  and  except 
the  space  gf  one  month  previous.  \o  and  immediately  before  the 
end  or  expiration  thereof,  in  trust  nevertheless  for  .the  said  L.M., 
and  for  the  further,  better  and  more  effectual ly  securing  the  pay-, 
ment  of  the  said  iannuity  or  yearly  rent,  at  or  on  the  days  and 
timef  therein  particularly  mentioned.        .     . 

And  whereas  the  ^id  annuity,  and  all  arrears  thereof,  have  been 
fully  paid  and  satisfied  up  to  the  date ^f  these  presents 
.  And  whereas  by:  an  indenture  bearing  date  the  day* 

of  s  A>i^  made  between  the  said  A.  B.  of  the  one  part, 

and  (be, said  C.  D..of  ,tbe  other  part,  the  said  hereditatmeots  and 
premises,  and  all  the  said  term,  estate  and  interest  of  the  said 
A.  &  in  the  same  by  virtue,  of  the  Baid  recited  indenture  of  lease, 
were  (;onveyed  and  assigned  U)  the  said.C  O. ;  subject  nev«rthe<* 
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less  to  a  proviso  or  condition  contained  in  the  same  indenture 
now  in  recital,  for  a  re-assignment  of  the  said  term  and  premises 
on  payment  by  the  said  A.  B.«  bis  executors,,  administrators  or 
assigns,  of  the  sum  of  /.  with  interest  at  the  time  therein 

mentioned. 

And  whereas  d,efaaU  was  made  in  the  payment  of  the  said  sum 
of         /•  and  interest  at  the  time  limited  by  the  said  proviso. 

And  whereas  all  interest  upon  the  said  sum  of  /,  hath 

been  paid  up  to  the  date  of  these  presents. 

And  whereas  the  said  X.  Y.  bath  agreed  to  purchase  all  the 
estate  and  interest  of  the  said  A.  B.  in  the  said  premises,  and  the 
said  term  of  years  so  created  as.  aforesaid,  freed  and  : 

discharged  of  and  from  all  incumbrances;  and  it  hath  been  agreed 
by  and  between  all  the  said  parties  hereto  that  the  said  annuity 
or  yearly  rent  so  charged  thereon  as  aforesaid  should  be  re- 
purchased at  and  for  the  price  or  sum  of  /.,  and  that  the  ' 
said  principal  sum  or  mortgage  money  of  /.  so  secured  to 
the  said  C.  D.  as  aforesaid  should  be  paid  off.  And  that  the  sum 
of  /.  being  the  residue  of  the  said  sum  of  /.  so  agreed 
to  be  paid  as  the  purchase  money  of  the  said  premises  should  be 
paid  to  the  said  A.  B.  at  or  before  the  sealing  and  delivery  of 
these  presents. 

Ano  whereas  the  said  L.  M .  bath  agreed  upon  receiving  the 
said  sum  of  /.  so  agreed  upon  as  and  for  the  price  of  the 

repurchase  of  the  said  annuity  as  aforesaid,  to  release  the  said 
annuity,  and  to  direct  and  appoint  the  said  N..0.  to  assign  and 
convey. the  said  term  so  created  for  thp  purpose  of  securing  the 
said  annuity  as  aforesaid  in  order  that  the  same  may  be  merged  in  . 
the  said  original  or  reversionary  tejrm  in  the  said  premises.  And 
the  said  L.  M.  and  C  D.  have  agreed  respectively  to  accept  . 
the  said  several  sums  of  L  and  /.  in  full  dis- 

cbarge of  their  rec^pective  claims  upon  the  said  premises.  ,  And 
the  said  C.  D.   bath  agreed,  upon  receiving  the  said  sum  of. 

/•  so  agree,d  to  be  paid/ to  him  as  , aforesaid,  to  convey 
and  assign  all  his  estate,  and'  interest  in  the  premii^es  in  tho 
manner  £ereinafler  expressed. 

Now  this  indenture  witnesseth  that  in  pursuance  of  the  said  . 
agreeroenti),  and  in  consideration  of  the  sum  of  /.  of  lawful . 

money  of  Great  Britain  and  Ireland,  current  in  England  in  hand 
paid  to  the  said  L.  M.  at  or  before  the  sealing  and  delivery  of 
these  presenta  by  the  said  X.  Y.  by  the  direction  and  with  the 
consent  and  approbation  of  the  said  A«  B.  testified  by  his  being 
a  party  to  and  t^xeoiiting  these  presents,  the  receipt  of  which  the 
said  L.  M.  doth  hereby  acknowledge,-  and  of  and  from  the  same 
aiid  every  part  thereof  doth  acquit,  release  and  discharge  tt|e  said 
A.  B.  and  X.  Y.,  and  each.of  them,  and  each  and  every  of  their 
respective  heirs,  executors,  administrators  and  assigns,  for  ever 
by  these  presents,  he  the  aaid  L.  M.  hath  granted,  bargained, 
sold,  assigned  and  released,  andl^y  these  presents  doth,  &c.  unto 
the  said. A.  B,  his  heirs,  executors,  administrators  and  assigns,, 
nil  that  annuity  or  yearly   rent  or  sum  of  /.  granted  or 

secured  to  him  by  the  said  recited  indenture  of  the  day 
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of  ,  smd  ciiitr««tli  itfioti  and  iafHing'  oiit  o9  t)m  raid  tm§^ 

Hua^es^  tenenionfB  and'  pr^miMS'  hei<«iiihefeM  dcsetibedv  and  nkV 
arrears  HiereoP^  aad^aflpWereand  remedhs  whata>ef«r  far  or  on 
aoeoiin<)  op  in  ref^peet  ^'flM  said  aMmiity  or  yeaiif  reni^  or  (»f  any 
instrument  or  security  made  or  entered  into,  or  given  dr  or  in 
respect  of  the  same.  And  M  the  ^tote,  rtght^  titfe'^  interest, 
benefit  or  claim  whatsoever,  89  well  )eg«:Va6  oijiiitabie,  of  him  the' 
ftMd<  Lt^TS/l.  in  to  or^out  of  the  same,  to  the  intent  that  the  said 
annuity  or  yearly  sum  may  be  utterly  extinguished,  Heletsed,  amcl 
ditehargedl  And  tlie  said  L.  M.  dbtb  hereby  for  hin>se^  hia  heieb, 
exeoutops  and  administrators,  covenant,  dtMtlara  a«Ni  agree  to  ami 
with'  t^o  said  A.  B.,  his  heirs,  execntovs;  administrators,  aid' 
assigns,  Ifhat  he  the  said  L.  M.  hath  not  at  any  time  herettifone 
macte,  done,  committed'  or  knowing^Iy  saflbredV  nop  eauseifitb  he/ 
niadtp,  d^one,  committed  or  suffered  any  act,  deed,  matter  or  thtng^. 
whatsoever  whereby  or  by  reason  or  means  thereof  he  isi  become* 
op  can  or  may  be  rendered  incapable  of,  or  prevented  fixun  ei- 
tiaguishing  or  releasing  the  said  annuity  or  yearly  rent^charge 
ot  /.  in*  the  manner  hereinbefore  expressed,  mdr  according 

to  the  true  intent  and  meaning  of  these  presenter 

And  this  indenture  farther  witiiesseth  that  in  fortlbev  pnusuarfee 
of  the  said  agreement,  and  in  consideration  of  the  sumf  of  /•  : 

of  like  lawfal  n^one^  as  aforesaid,  in  hand  paid  M  rhe  saU<C.  B.  || 

at  or  before  the  sealing  and  dfelt>very  of  these  presents  by  the  aaidr  * 

X.  Y.,  by  the  direofioh  and  with  the  consent  and  appnobatlo*  of 
the  said  A.  B.,  testified^  as  aforesaid,  the  receipt  of  wbidisaidi-bat 
in'entioned'  sum  the  said'  C.  D*.  doA  hereby  acknowledge,  and  of. 
and  from  the  same,  and  every  part  thereof,  doth  hereby  atquU^ 
release  and  discharge  the  said  A^  Bt  an<t€l.  D.)  and  each  of  them^ 
&c«  ,  And'  also-  in  consideration  of  the  sum  of  /•  of  Mho 

lawful- money  as  aforesaid,  in  Band  paid  to  the  said  A.  B.  by  the 
said  X.  Y.  at  ot  before  the  sealing  and  delivery  of  these  ppeaentey 
titcf  receipt  whereof  the  said  A.  B.  doth  hereby  acknowledge^ and 
of  and  frbm  the  same,  and  every  part  tiiereof,  and*  ako  of  and 
from  the  said  several  sunts  of  /.  and  L  so  paid  a» 

aforesaid,  he  the  said  A.  B.  doth  acqait^  releise  and  dischargo  the 
said  X.  Y.,  bis  heirs,  executors^  administrators  and  aasigna,  tbr 
ever  by  these  presents,  he  the  said  C.  D.  bath  bargained^  sok^ 
assigned',  transferred  and  set  over,  and  bv  these  presents  doth^ 
&c.  And  he  the  said  A.  B.  hath  granted,  bargained,,  soldy  rati- 
Sed  and^  conffrmed,  and  by  these  presents  doth,  &c..  All  the  said 
messuages,  hereditamentf;  and  premises  hereinbetbre  described 
and  contained  in  the  said  first  recited  indenture  of  lease,  with  all 
and  singular  their  rights  and  appurtenances^ ;  and  all  the  estate, 
right,  title,  interet,  trust,  power,  terms~  for  years,  property,  elaiaii 
and  demand  both  at  law  and  inequity'oflhera,  or  either  of  them^  pf 
into  or  out  of  the  said  premises,  or  any  part  thereof.  And  also  tho 
said  in  part  recited  inoentores  of  lease,  assignment  and  mortgage, 
{tnd  all  mesne  assignments  (if  any)  thereof,  and  alLother  deeds, 
evidences  and  writings  now  in  the  custody  or  power  of  them  or 
either  of  thenr,  or  which  they  or  either  of  them  can  procure  niitk- 
out  suit  at  law  or  in  equity,  in  any  way  relating  to  the  saidpre* 
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itiises,  or  jEinjpart  tliereor.  To  iwwe  a^d  to  lie  Id  the  aaoie,  ivM 
(he  mppurtenftnces,  iinto  ^he  said  C«  D.,  4ii«  exiecwCoTR,  {idiuuiui'- 
frators  and  assigns,  for  and  during  aH  tfie  rest,  reaidue  and  re- 
naindex  now  to  come  and  mexpired  of  the  said  t«rcn  'Of 
years  tli^rein  iirkoify  ainl  afcsohitelj  fpeed  and  -dtseban^  «f  and 
from  the  ^aid  i)9oH^as|;e  fium  of  t^  attd  all  intereist  tbereaoi ; 

and  of  and  from  aft  other  liens,  char^ee,  ckii^s  hr  demands  wfImH* 
aoev^r,  as  well  leg^al  us  ei|iit4a%te,eflhe  tiald  C.  0.,  Iiis  e»ecutorfi, 
administrators  or  a8si<2;nfi ;  Wt  subject  nererCtiet^^  io  tiie  fur^* 
ment  ofihe  rpQt,  and  the  performance  of  the  eo^cnaats,  (H'otriados 
and  agreements  reserved  and  contained  in  the  said  APit  racJIed 
indenture  of  leiase,  find  ^  tlie  tea«nt'8  fort  to  be  piM,  iibaervied 
and  performed. 

And  the  said  C.  D.  doth  hereby  for  himself,  his  hftir6^«xe<B«torR, 
and  adminTstrators,  covenant,  declare  and  agree  to  and  with  tho 
aaid  X.  Y.,  his  executors,  adniiniatrators  and  assigns,  that  he  hath 
not  at  any  time  heretofore  made,  done,  executed  or  suffered,  nor 
caused  to  be  procured,  made,  done,  executed  or  suffered,  any  act, 
deed,  matter  or  thing  whatsoever  whereby  the  said  messuages, 
tenements  and  premises  hereby  assigned,  or  intended  so  to  be,  or 
any  part  thereof,  are,  is,  can  or  may  be  impeached,  charged  or 
otherwise  incumbered. 

And  the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  executors 
and  administrators,  covenant,  promise  and  agree  to  and  with  the- 
said  C.  D.,  his  executors  and  administrators,  in  manner  follow- 
ing, that  for  and  notwithstanding  any  act,  deed,  matter  or  thing 
whatsoever  at  any  time  heretofore  made,  done,  committed,  exe- 
cuted, or  knowingly  omitted  or  suffered  by  him  to  the  contrary,  the 
said  indenture  of  lease  of  the  day  of  is  a  valid 

and  subsisting  demise  and  lease  in  every  respect  both  at  law 
and  in  equity,  and  is  not  in  any  manner  forfeited,  surrendered, 
or  otherwise  become  void  or  voidable.  And  also  that  for  and 
notwithstanding  any  act,  matter  or  thing  as  aforesaid,  he  the 
f^aid  A.  B.  hath  in  himself  and  in  his  own  right  full  power 
and  lawful  and  abi^olute  authority  to  grant,  bargain,  sell,  alien 
and  assign,  the  said  messuages  and  premises  according  to  the  true 
intent  and  meaning  of  these  presents;  and  also  that  it  shall  and 
may  be  lawful  for  the  said  C*  D.,  his  executors  and  adminis- 
trators, from  time  to  time  and  at  all  times  hereafter,  peaceably 
and  quietly  to  enter,  &c. ;  and  that  free  and  clear,  freely, 
clearly  and  absolutely  acquitted,  &c.(a)  (Add  the  covenant 
for  further  assurance  by  A.  B,^  and  the  other  usual  covenants y  as 
in  former  precedents.) 

And  this  indenture  further  witnesseth  that  in  consideration  of 
4he  premises,  and  also  in  consideration  of  the  sura  of  bs.  of  like 
lawrul  money  as  aforesaid  to  the  said  N.  O.,  in  hand  paid  by  the 
eaidX.  Y.,  at  or  before  the  sealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  be  the  said  N.  O.,  by 

(«)  See  anitf,  889.  These  limited  co-  gagce  is  a  parly,  and  the  coTenanIs 
venaatswithtbeinortgagordonotruB  cutcrcd  into  wclh  hiia  run  with  Uie 
With  the  land:    bat  si  act  the  mart-      land,  this  jiuint  is  tniuialcriiL 
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the  direction  and  with  *tlie  coneent  and  approbation  of  the  said 
Ij.M.,  testified  b^  his  being  a  party  to  dnd  executing  these  pre-, 
sents,  hath  bargained,  solo^  assigned,  transferred  and  set  over, 
and  by  these  presents  doth,  &c.  unto  the  said  X.  Y.  his  executors, 
administrators  and  assigns,  all  the  said  messuages,  &c.  herein- 
before described  and  contained  in  the  said  indenture  of  the 
day  of  secondly  hereinbefore  recited,  and  the  said  term  of 

years  thereby  created,  And  all  the  estate,  &c.  To  the  intent  that 
the  same  term  may  be  merged  and  extinguished  in  the  immediate 
reversion  of  the  said  premises. 

And  the  said  N.  O.  doth  hereby  for  himself,  his  heirs,  exe-. 
cutors,  administrators  and  assigns,  covenant,  declare  and  agree 
to  and  with  the  said  X.  Y.,  his  executors,  administrators  and 
assigns,  &c.  (e) 

in  witness,  &c. 

(e)  Coveaant  against  incumbraoces  as  before. 


J 


<■> 
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IV.   EXPRESS  SURRENDERS. 


I.    8URRENDEB    BY    DEED   POLL   TO    BE    INDORgBD  ON,  THE 

INDSNTUBB   OF  LEASE. 

To  all  to  whom  these  presents  shall  come  the  within 
named  C.  D.  sendeth  greeting.  Now  know  ye  that  the  said 
CD.)  at  the  special  instance  and  request  of  the  said  A.  B.,  hath 
assigned,  surrendered  and  yielded  up,  and  by  these  presents  doth 
assign,  surrender  and  yield  up  unto  the  said  A.  B.  the  me^suages^ 
lands  and  hereditaments,  in  and  by  the  within  written  indenture, 
granted  and  demised  for  the  within  mentioned  term  of  yoars^ 
and  all  the  estate,  right,  title  and  interest  of  him  the  said  C.  I)., 
by  virtue  of  the  said  deed  or  otherwise  howsoever,  together  with 
the  same  within  written  indenture.  To  have  and  to  hold  the  said 
messuages'  and  premises  and  their  appurtenances  to  the  said 
A*  B.^  his  heirs  and  assigns,  for  ever. 

Id  witness,  &c« 


IL  ANOTHER   FORM    BT  DEED  POLL. 

To  all,  &c.  I,  CD.  send  greeting:  Whereas  by  indenture 
bearing  date,  &c.  (rediing  the  lease  as  in  the  case  of  assign' 
fnents)(a).  Now  know  ye  that  I  tlie  said  CD.  do  hereby,  in 
consideration  of  5^.  of  lawful  money  of  Great  Britain  to  me  in 
hand  paid  by  the  said  A.  B.  at  or  before  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledg:ed,  for 
me,  mv  executors  and  Bdmitiistrators,  surrender  and  yield  up, 
from  the  day  of  the  date  hereof,  to  the  said  A.  B.,  his  heirs  and 
assigns,  all  the  said  messuages,  tenements,  hereditaments  and 
premises,  and  the  said  term  of  years  therein  yet  to  come,  and  all 
right,  title  and  interest  therein,  which  I  or  they  may  claim  by 
virtue  of  the  said  indenture  of  lease,  or  otherwise  howsoever,  and 
t&aC  free  and  clear,'  and  freely,  clearly  and  absolutely  fr^d  and 

•  »  •  • 

(«)  JnU,  S89. 
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discharged,  of  and  from  all  incanibrances  of  what  kind  soever  at 
any  time,  by  me  or  bj  my  privity,  consent  or  procurement,  made^ 
done,  committed  or  saKred. 

In  witness,  &c. 


llL  FOftH   OF   SURRKNDER    BT    INDENTURE   OP    A    LEASE    FOll 

LIVES,  IN  ORDER    TO    A    RENEWAL* 

This  Indenture,  &c. 

Whereas  by  an  indentiire  of  lease  bearing  date,  &c.  (proceed 
ns  in  assignments  to  recite  the  original  leaie). 
^  And  whereas  the  said  one  of  the  persons  named  as  a 

life  in  the  said  lease  has  since  departed  this  life* 

And  whereas  the  said  A. B  hath  agreed  with  the  said  CD* 
to  grant  a  new  lease  to  him  of  the  said  hereditaments  herein* 
before  described,  during  the  lives  of  the  said  and 

the  two  surviving  lives  in  the  said  recited  lease^  and  the  life  of 
^the  new  nomine^  of,  &c.  aged  about  years,  upon  flie  said 

U.  p.  surrendering  tip  the  said  recited  indenture,  and  the  pre* 
mises  therein  comprised,  in  the  manner  hereinafter  expressed. 

Now  this  indenture  witnesseth  that  in  consideration  of  the  sum 
t>f  bs^  of  lawful  monevof  Great  Britain  to  the  said  C.'D.,  in 
liand  paid  by  the  said  A^  B.,  at  or  before  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged^ 
He  the  said  C.  D.,  at  the  request  of  the  said  A.  B^,  hath  sur- 
rendered and  yielded  up,  and  by  these  presents  doth,  &c.  to  the 
said  A.  B.  and  his  heirs  the  said  messuages  and  premises  herein* 
before  described  and  comprised  in  the  said  recited  iodepture  of 
lease,  together  with  the  same  indentttve  of  lease,  and  ail  the 
estate,  &c.  To  the  end  and  intent  that  the  same  may  be  merged 
and  extinguished  in  the  freehold,  reversion  and  inheritance  of  the 
same  premises,  and  in  order  that  the  said  A.  B.  may  by  an  in* 
denture  already  prepared  and  engrossed,  and  bearing  or  intended 
to  bear  even  date  herewith  be  enabled  to  malte  a  new  lease  and 
grant  thereof  for  and  during  the  natural  lives  of,  &€•  (Add 
covenant  hj/  lessee  that  he  has  not  encumbered.} 

In  witness,  &c. 


IV.  ARTICLES  OF  AGREEMENT  UNDER  SEAL  RB9WRBN  X<ANft* 
LORD  AND  TBNANT,  WUERBBY  THE  TENANT  SURRBNDEae 
tip  PART  OF  THE  PREMISES  TO  THE  LANOiLORD,  IN  eON«iDRft« 
ATION  OF  WHICH  THE  LAtfDLOR'D  RELEASES  FART  OF  «BB 
BENTk 

{Tohe  indorsed  on  the  hack  of  the  lease.'] 

Memoirandum  of  agreement  dated  the        day  of 
between  the  within  named  A.  B«,  and  tJbe  withio  Aaaied  C  D« 
Whereas  the  said  A.  B.,  having  occasion  now  to  use,  occupy  and 
enjoy  a  stable  and  hayloft,  aad  abo  a  piece  of  ground  lying  before 


Appendix.  905 

the  same,  being  part  of  the  premises  demised  to  the  said  C.  D., 
by  the  within  written  indenture,  hath  requested  the  said  C.  D.^ 
and  the  said  C.  D.  hath  thereupon  agreed  to  yield  and  surrender 
all  his  estate,  right,  interest  and  term  of  years,  of  in  and  to  the 
same,  in  manner  hereinafter  mentioned. 

And  whereas,  in  consideration  of  such  surrender,  the  said  A.  B* 
hath  agreed  to  abate  unto  the  said  C.  D»  the  yearly  sum  of  /• 
of  lawful  money  of  Great  Britain,  out  of  the  rent  reserved  in  and 
by  the  within  written  indenture. 

Now  it  is  hereby  witnessed  that  the  said  C.  D.,  in  pursuance 
of  the  said  agreement,  and  at  the  request  of  the  said  A.  B.  as 
aforesaid,  ana  in  consideration  of  the  sum  of  6s.  of  such  lawful 
money  as  aforesaid,  the  receipt  whereof  is  hereby  acknowledged, 
hath  freely,  clearly  and  absolutely  surrendered,  assigned  and 
yielded  up  unto  the  said  A.  B.  all  the  said  stable,  &c.  together 
with  all  ways,  passages,  waters,  watercourses,  profits,  commo* 
dities  and  appurtenances  whatsoever,  to  the  said  hereby  sur* 
rendered  premises  belonging,  and  therewith  now  used,  occu* 
pied  and  enjoyed,  and  all  the  estate,  right,  title,  interest  and 
term  of  years  to  come,  possession,  property,  claim  and  de« 
mand  whatsoever,  of  him  the  said  C.  D.,  of  in  and  to  the  said 
hereby  surrendered  premises,  by  virtue  of  the  within  Written 
indenture,  or  otherwise  howsoever,  To  have  and  to  hold  the  said 
surrendered  premises  with  their  appurtenances  to  the  said  A.  B., 
his  executors,  administrators  and  assigns,  for  and  during  all  the 
test  and  residue  of  the  said  term  of  years,  in  and  bj  the 

within  written  indenture,  limited  and  created,  which  is  now  to 
come  and  unejcpired,  in  as  full,  ample  and  large  a  manner,  to  all 
intents  and  purposes,  as  he  the  saia  C.  D.,  his  executors,  admi- 
nistrators or  assigns,  could  or  might  have  held,  occupied  or  en- 
joyed the  same  in  case  these  presents  had  not  been  made. 

And  it  is  further  witnessed  that  the  said  A.  B.,  in  pursuance  of 
the  said  recited  agreement  on  his  part,  and  in  consideration  of 
the  said  surrender  so  made  of  the  said  stable  and  premises  as  afore- 
said, for  himself,  his  heirs,  executors  and  administrators,  hath 
freely,  clearly  and  absolutely  relinquished*  abated,  released  and 
discharged,  and  by  these  presents  doth,  &c.  the  said  C«  D.,  his 
executors,  &c.  from  henceforth  during  the  now  residue  of  the 
term  of  years  so  limited  and  created,  in  and  by  the  within 

written  indenture  as  aforesaid,  of  and  from  the*  payment  of  the 
yearly  sum  of  /.,  being  part  of  the  yearly  rent  of  L  by  the 
eaid  within  written  indenture  of  lease,  reserved  and  made  payable 
to  bin  the  said  A.  B.  and  his  heirs,  and  also  of  and  from  all 
actions,  suits,  distresses,  claims  and  demands  whatsoever,  of  hira 
the  said  A.  B.,  his  heirs,  executors  or  administrators,  touching  or 
concerning  the  said  sum  of  /•  hereby  expressed,  or  inlendra  to 
be  abated  and  released  as  aforesaid. 

In  witness,  &c* 
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ABUTTAL,  SI  3. 

JCCEDJS  AD  CURIJM.—See  Replevin. 

ACCORD  AND  SATISFACTION.— Se«  CovENAWTr 

ACCOUNT.— &tf  Charity. 

ACCOUNTANTS 

to  the  crown,  405. 

See  Ireland. 
ADMINISTRATION 

of  revocation  oL  letters  of  634« 
ADMINISTRATOR 

durante  mmori  astate^  his  power  to  sell  terms,  533.  ,     , 

ADMINISTRATORS. — See  Executors  and  ADMucisTRAToiisi 
ADVOWSON 

appendant,  318. 
AGENT  AND  PRINCIPAL 

of  contracts  between,  155. 
AGENTS 

to'contract  within  tlie  statute  of  frauds,  174. 

distinction  between  general  and  special,  ibUL 
AGISTMENT  TITHES^iS»e  Ireland. 
AGREEMENT  FOR  A  LEASE 

of  entry  vnder,  21, 280. 

by  tenant  for  life  in  pnrsaance  of  a  power  whether  binding  on  the 
remainder-man,  1S7. 

to  grant  a  licence  to  lease  copyhold  whether  enforcible  in  equity,  137. 

of  marriage  brocage  agreements,  1 59. 

distinguished  from  actual  demises,  171. 
'     must  be  in  writing  when,  ibid* 

what  is  a  signing  within  the  statute  of  frauds,  172. 

of  letters  or  correspondence  amounting  to  agreement,  173.   - 

of  parol  evidence  with  reference  to  written,  175. 

of  the  stamping  agreements,  175, 176. 

of  the  remedy  at  law  for  breaches  of,  176. 

of  the  substitution  of  one  agreement  for  another,  177. 

of  a  breach  before  the  event  happens,  on  which  an  agreement  is  to 
be  performed,  178. 

what  is  a  good  consideration,  ibid. 


* 
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AGREEMENT,  coniinued.  • 

where  tbe  consideration  b  executed,  178. 
of  specific  performance,  180. 

whether  the  right  to  enforce  performance  mnst  be  mntoal,  ibid, 
Bwj  be  enforced  by  the  partj  not  hating  signed  against  the  other 

who  had  signed,  ilnd» 
extension  of  term  according  to  a  subsequent  written  Tariation  re«' 

fused  wh J,  Md. 
whether  a  memorandum  inserted  hj  the  seller  in  the  order  book  of 

the  barer  without  naming  him  is  good  aj;ain8t  the  seller,  181. 
of  the  lamtfMVUf  of  parol  ef  ileoop,  Md  fer  wbal  f>v|M>se,  ibid. 
whether  any  distinction  between  original  and  subsequent  agreement 

with  reference  to  parol  OTidence,  182* 
of  the  waiyer  bj  parol  of  written  agreements,  184* 
cannot  be  enforcei  wlieie  ^kfendant  fwfMs  on  the  statute,  and  con- 

fessei  the  agreement,  180. 
If  defendant  do  not  insist  on  the  statute,  no  objection  to  a  parol,  ibid. 
if  defendant  submits  bj  answer  tp  perform,  he  cannot  haye  the  benefit 

of  the  statute  on  awarded  bili,  ibid. 
plaintiff fsillog  to  proTO  his  own^  cannot  naprl  to  dcf enflant*^  f&jttf. 
defendant  in  his  answer  proTiog  a  written  agreement,  majr  have  p> 

decree  without  fiUng  a  cross  bill,  ibid. 
of  part  performance,  ibid. 
ucts  amounting  to  part  performance,  must  refer  unequivocally  to  the 

agreement,  ibid. 
must  put  the  party  in  a  situation  in  which  it  would  be  A  firauiS  qpI  tp  '.i 

perform  the  agreement,  187. 
cases  of  part  performance,  ibid. 

of  promises  to  renew  in  consequence  of  past  expenditure,  188. 
of  expenditure  und^r  the  obsenratlotn  of  landlord^  not  under  anjr 

specific  engagement,  Md. 
whether  holding  over  is  entitled  to  weight  with  reference  to  part 

performance,  103. 
of  payment  of  additional  rent  by  tenant  holding  over,  1 93. 
repairing  party  wall  raises  no  equity  to  renew,  194. 
of  the  nature  of  the  evidence  requisite  to  substantiate  a  parol  agree* 

ment,  105. 
where  the  rent  was  to  be  Hxed  by  arbitrators  who  had  not  done  si^ 

whether  the  agreement  maybe  enforced)  1^* 
cases  of  specific  performance  on  evidence  of  one  wKness,  ibtd. 
m  written  authority  to  take  possession  is  not  a  written  agreement  to 

exclude  parol  evidence,  1P8. 
no  objecdon  can  l>e  taken  on  the  ground  of  fraud  or  surprize,  if 

agreement  Is  part  performed,  199. 
parol  evidence  admitted  to  explain  latent  embignUy,  i^id. 
terms  of  written  or  parol  agreement  shouM  be  certain  as  to  com*  . 

mencement  of  lease,  ibifL 
also  as  to  the  duration  of  the  term,  "200. 
reference  fn  written  agreements  to  drcumstances  ^unfie  should  be 

clear  to  admit  parol  evideoee,  201. 
distinction  as  to  agreametitf  between  courts  of  law  and  equt^^  S02. 
micertainty  not  to  be  confounded  with  ambiguity,  203. 
for  a  lease  for  fives  the  lives  should  be  nomTnat^  when,  ^8. 

by  whom,  where  n6  stlpiiblion  to  that  effect,  209. 
whether  the  lessor  can  enforce  performance  witho.ut  Af  wing  his 

title,  310» 
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AGREEMENT,  continued. 

diatigttlimi  wtth  NferMMM  t6  tkto  beiweea  ik  lane  ibmck  rent,  and 

one  o«  fine,  21f6,  Sid« 
of  noitoe  of  iekdt  of  tkle,,  %Vt. 

a  volantary  conveyance  whether  a  good  objectioit  to  tiil«,  ti&fdL 
nhottld  be  the  tMe  is/goad  ii4keiiytftAi 
leaant  for  lile  wklr  power  cm»9itly'  b»  oompaUed  te^snal  according 

to^  bia  poMrat,  S17> 
whether  anagraametftxan  ba  eaioaead againsl a mortjagor,  218. 
cases  of  indemaSljr  against  iiieiiaril»iiaaaas^  iUtL 
of  conditioua  preaadenty  iM. 
whara  enfotced  against  renaindarman^i  210,. iSO^ 
whatiiar  binding  on  aasigaeas  of  bankrapla  or  ina^tvantfly  290. 
altair  biUf  fiied  if  iietaar  beooMe^  baokMipty  the  aasigneo  mast  be  made 

a  partjr,  cWdl 
of  notk#  to  pwcbaiare^  m« 

af  speoiifee  parfortaanca  against  a  joint  stack  oampaiqr,  3t9u 
i^aacmeat  tw  lease  ib  pariMAoe  ef  a  po«rer  wi^y  ba  eiilaroBd  against 

reauJndennaD,  23ft. 
no  e^ty  from  part  performanc*  agafasif a  nematnderman,  224. 
no  jarisdietton  t#eafoffaa  parfor«kance  wkeretba  obUgaition  u  not 

malttial,  2&5« 
no  specific  performaiica'  exoept  on  tama  where  the  agreement  has 

biscane  vncansciebtians,  ib.  227« 
of  iaipHed  af  raemaata  to  accept  a  lease,  230. 
*f  timer  as  tha  easesca  af  thtf  cantfaict^  351. 
of  laches,  Urid. 

of:  dectea  afteir  thtf  es^iration  of  tb»  tarra^  3S3v 
af  agraemeni  fo#  si  term  dataitnioabl»  on  notice,.  234. 
of  4>eeifio  pelpfomHioaraftar  btaaah  of  ao?anants  bj  tenant  in  pos- 

a#  waitai  of  tbeforfeitnroy  Mdi- 

eaoaptian  taitbo  aale  that  the  pnrtj  hiam^f  has  4  right  to  perform- 
ance, 237* 
dittimtiatti  between  sale  and  lease*  aa  to  tenant,  idU. 
of  the  solvencj  oC  the  tenant,  330,  %4(k 
whara  anfioiced  id  fafonr  of  aiacutors^  341. 

in  favoar  of  assignees  of  bankropts  aa  insoWanlayMft* 
of  the  effect  of  fdu^  or  misfepansentation  la*  obtainiBg  th»  agree- 
ment, 346. 
length  of  tima^fkvonrable  to  defendant,  247* 
iMcfietof  tmstae  whether  injnrioua  to  oeilu^^fifa  Irani,  2484 
of  the  ezecation.  of  agreements  by  the  coart,  ibid* 
wheeher  equii3r  a-ili  always  decree  periofinMoey  where  it  will  not 

set  aside  the  oontmet^  202* 
of  the  effect  of  money  laid  out,  ibid* 
whether  after  decree  an  injunction  may  ba  obtained  against  asQk  for 

damages  for  delay  in  performance,  203* 
rote  ofaUuml  dtwdm  infbrm  agreemmii^  960* 

{Doe  d.  Yeaw»  BuckneU^)  A.  agrees  to  let^  and  B«  to  hold 
twenty^one  years  at  a  certain  rent ;  the  lease  to  be  void  for 
nonpayment  of  rent,  and  to  contain  usaal  covenants  and  cer- 
tain special  ones,  in  ona  of  whioh  the  words  '*  this  demise'* 
occarred  with  reference  to  the  agreement,  260. 
{Barry  v.  Nugent j)  A.  hath  let  and  doth  demise  Sec,  to  com- 
mence on  the  1st  May  or  Ist  Not.  which  erer  shall  first 
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happen  after  A.  recovers  the  Jaad  ;  B.  coTenantiDg  to  pay 
the  8om  of  £  ye^rXj^  during  the   term  with  a  pro- 

fiso  for  a  more  perfect  lease,  ^fter  the  recotery  of  the 
land,  ^8* 

{Poole  T.  Beniley^)  Memorandam,  A.  agrees  to  let,  and  B. 
agrees  to  take  for  a  term  at  a  certain  rent,  and  B*  in  consi- 
deration of  a  lease  to  be  granted  agrees  to  laj  out  2000/. 
In  four  years,  A.  agrees  to  grant  a  lease  as  soon  as  a  certain 
number  of  houses  shall  be  corered  in,  269. 

(Doe  T.  Groives^)  W.  agrees  to  let,  and  also  on  demand  to  eze* 
cnte  a  lease,  and  G.  agrees  to  take,  and  on  demand  to  exe- 
cute a  lease  from  a  certain  da?  at  a  certain  rent,  the  lease 
to  contain  usual  covenants  and  coaditioo  for  re-entry,  on 
non-payment  of  rent  or  breaches  of  covenants ;  the  agree* 
ment  to  be  binding  until  the  laid  lease  is  made,  ibitL 
cases  in  trAiolb  the  instrumerU  has  been  considered  an  agreemeni  onfy* 

(fioodmle  V.  IVay^)  an  agreement  held  to  supersede  words  of 
present  demise,  although  accompanied  with  possession,  271* 

(Doe  V.  Clarey)  to  demise  in  case  the  grantor  should  bQ  entitled 
to  copyhold  lands,  with  a  covenant  to  procure  a  licence,  272. 

(Doe  V.  JshburneTj)  A,  ^'  shall  hold  and  enjoy,"  followed  by 
*^  I  engage  to  give  him  a  lease,"  ^3. 

(Morgan  v.  Blissell^)  with  stipulation  that  there  should  be  an 
abatement  ofrent^  in  respect  of  certain  premises  to  be  ex- 
cepted out  of  the  demise,  and  that  the  tenant  should  hold 
under  usual  covenants,  274. 


^ 

P 


(Doe  V.  Smithy)  agreement  by  A.  to  let  her  house  during,  her  '.Ij 

life  to  B.  supposing  it  to  be  occupied  by  B.  or  a  tenement  ]V' 

agreeiible  to  A.  with  a  clause-to  be  Inserted  in  the  lease  to  -^ 

give  A.'s  son  an  option  to  occupy  when  of  age,  .276. 
(Tempest  v.  Rawlins^)  an  instrument  setting  foKh  the  condi- 
tions of  letting  a  farm,  at.  the  foot  of  which  defendant  wrote 
"  I  agree  to  take  lot  Ij"  277. 
(Dunk  v.  Hunter i)  A.  agrees  to  let  to  B.  (with  purchasing 
clause,  time  of  entry,  rent,  repair,)  paying  oh  entry  50/., 
and  the  rent  quarterly.    The  term  7,  14  or  21  years,  a  year's 
notice  if  B*  purchase,  280. 
rules  for  the  construction  of  agreements,*  273* 
deductions  from  the  preceding  cases,  277. 
of  the  proper  media -of  -proof  as  to  intention,  278^^ 
of  collateral  agreements  whether  they  should  be  in  writing,  288« 
of  agreements  to  sell  or  assign  leasehold  estates,  535. 
of  the  production  of  lessor's  title  on  agreement  to  assign,  iftttf. 
of  specific  performance  of  an  agreement  to  assign  subject  to  charges 

or  incumbrances,  ibid. 
of  averring  a  tender  of  conveyance  in  an  action  for  breach  of  agree- 
ment to  assign,  536. 
of  specific  performance  of  an  agreement  to  assign  an  agreement,  542. 
purchaser  considered   to  have  •  full   notice  of  the  clauses  in*  the 

lease,  545. 
of  collateral  agreements,  547. 
See  Agent,   Cases  Dispvteo,  Cases,  sui  generis^   Copyhold,  Crown, 
Easement,  Fixtures  and  Crops,  Lsase,   Mines,  Quarries,  Stamp, 
Tithes. 
ALLOTxM  ENT,^5e«  Inclosure. 
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ALIENS, 

their  capabiH^  to  parchase,  147. 

JMOFEAS  MANUM^-^See  Ivnumr  o¥  OmcE. 
ANNE'S  BOUNTY,  Qaeen,  149. 
ANNUITY, 

the  consideration  of  an  asflJgnment,  556. 

trustee  of  a  term  to  secure,  how  entitled  to  tbe  rentii  682; 

See  Interpleader,  Tenant  bight. 
ANSWER  IN  CHANCERY, 

where  evidence  at  law,  199* 
ANCIENT  DEMESNE, 

reversal  of  fine  of  lands  In,  64« 
ANCIENT  RENT, 

what,  374. 
APPENDANT, 

definition  of  the  temij  310. 

See  Adtowson. 
APPOINTMENT 

relation  of,  to  the  original  convejance,  105. 

to  a  charity  whether  good  if  informal^  106. 

under  hand  and  seal,  ibid. 

mast  be  delivered  when,  107. 

of  the  <<  signing,"  attestation,  and  inrolment,  ibid. 

of  the  consent  of  third  persons,  108. 

APPORTIONMENT  *  *^^°**°^®°*  ^^^^^  ^"^  "^^^^^  '*  '•  linAied^  ibid. 
of  common,  317. 

of  rent  the  proper  action  for,  681. 
See  Debt. 

APPRAISEMENT, 

APPURTENANT  ^''"'  *  ^^'""^  •greemcnt  as  to  crops,  «88. 

definition  of  the  term,  316,  328,  338. 
APPURTENANCES,~5etf  Easement. 
ARBITRATORS,— &<j  Agreement. 
ARCHDEACONS,— &tf  Pbebendaries. 
ARMAGH,  Archbishop  ot-^See  Ireland* 
ART!FICERS,-&e  Aliens. 
ASSENT 

by  executor  requisite  to  legacies,  533. 
what  shall  be  considered.  577. 
ASSETS 

by  descent  when  they  may  be  followed,  «95. 

estates  pur  outer  vie  when  assets  by  descent,  527. 

terms  for  years,  528. 

ill  equity  what  are,  532. 
ASSIGNEES  of  bankrupt,— &«  Agbeement,  Bankbupt. 

of  insolTent,— jS'tfe  Insolvent. 

of  leases,  how  far  liable  to  the  engagements  of  the  lease,  557. 

Ae^  Aobebment,  Assignment,  Bankbupt,  Exbcutobs. 
ASSIGNEES  OF  THE  REVERSION,-**  Rete^S! 

of  leases,  484. 

form  of  under  writs  of  Ji.  J^y  486. 

under  an  elegit,  489. 

under  extents  at  the  suit  of  the  crown  or  In  aid,  491. 

under  extents  at  tjie  suit  of  a  subject,  499. 


9tl(  INOmL 

ASSIGNMENT 

of  lease  in  conseqnence  of  ootl«#i^  Inettil'actionfy  503L 

under  a  commUBioia  0^  IHftflirop4^  SO^ 

vnder  the  act  for  relief  of  iosoWenli^  SM. 

in  law  by  marriage  or  death,  691. 

bj  the  act  of  the  partj,  MS.    St9  AffitfBftftBrr. 

of  lic^ne  toaMifa^  Mft 

form  of  assignmentB,  546* 

of  equitable  assignments  bj  depositing  tbe  l^ase,  Wdi 

dbtinction  between  assignment  and  oHderleasO)  ^M8« 

execntion  of,  555.  See  Ireland,  Registrii. 

on  the  perfection  of  assignment  by  a^sigiiee^  B5^» 

of  collosiTe  assignments  to  defraad  landlords^  5Q€k 
ATTAINDER,— Se«  Crown. 
ATTAINTED  PERS0NS,^5e«  Power. 
ATTORNEY,— &tf  Leases,  Power. 

power  of,  to  deliTer  seisin,  459. 
ATIORNMENT 

whether  requisite  to  fsafitf-ol  rereisfosi^  IM. 
AUCTION,— ;$tfe  AoREEMOit. 
AUCTIONEER 

agent  for  both  parties,  541. 

when  liable  fotUlteiHttosdtopealU  M& 
AVOWRY 

Mit^moiv  ^^' 

for  rent  cliarges  or  rent  cliarged  on  the  rates  of  a-  cantl',  64CU 
where  the  demise  is  by  indenture,  641. 
by  execators  of  tenant  for  life  0*  yAM^  I'MA 
for  several  rents,  M% 
for  part  of  rent,  643* 
pleas  'm  bar  to,,  itidm 
let-off  whether  pleadable,  t&fVf. 
for  increased  rent,  646. 
AWARD 

as  to  title  under  awards,  ^7. 

BAIL 

natare  of  recognizance  of,  60S. 
See  Assignment,  Ejectment. 
BAILIFF,— 19<;<;  Distress. 
BANKER'S  ACT,— 5ee  hieiiAifA. 
BANKRUPT 

assignee  cannot  be  lessee,  155. 

whether  entitled  to  the  benefit  of  a  coreiiaot  toi  renew,  U% 

the  iLiog  not  affected  by  siaitttet  of  biiikriifit|  497. 

of  the  trading,  606. 

the  eommiftsioo,  wheihev  an  exeflutton^  610 

whether  commission  ia  bad  if  for  the  purple  of  defeirtiag  an  exe- 
cution, tdiVi^ 

what  may  be  assigned  by  the  commissioners,  Uddm. 

of  relation  to  the  act  of  bankmptcy^  51 U 

of  notice  of  the  act  of  bankruptcy,  519* 

of  subsequent  act  of  baakrnplfly)  with  r^lerenee  to  creditors^  iM* 

of  extents  or  execvtioiia  serred  bebre  bankruptcy,  6 IS* 
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BANKRUPT,  continued.^ 

eqaitable  mortgnge  bj,  whether  a  lien  against  creditors,  61 3t 

of  a  vendor's  lien  for  his  purchase  money  against^  ibid* 

of  ownership  in  the  case  of  chattels,  ibid, 

of  the  conTeyance  of  the  estate,  515,  dl6« 

of  the  election  of  assignees  of  iHtnlcrnpt  to  take  leases,  517. 

relieved  from  covenants,  when,  518. 

what  order  the  Lord  Chancellor  may  make  for   delivering   up 
leases  of,  619. 

assignee  of,  purchasing  is  liable  to  creditors,  ibid^ 

trespass  quare  clausum  fregUj  when  maintainable  by,  ibi(L 

whether  assignee  in  possession  has  more  power  than,  621. 

of  the  estates  of  tnider8.1ial)l6  to  the  bankrupt  laws,  if  dying 
insolvent,  ibid. 

of  assignment  by  assignees  of  bankrupt,  660. 

of  proof  by  landlord  under  the  commission  after  a  distress,  619. 

of  the  landlord's  power  of  distress  after  bankruptcy  of  tenant,  6S0« 
BARON  AND  FEMEL-^See  Copyhold,  Fem^  Covert. 
BARGAIN  AND  SALE 

in  London,  391. 

of  the  election  of  grantee  to  take  at  common  law  or  by  the  8ti|« 
tute,  293. 

underlease  may  be  by,  when,  294* 

for  what  purposes  possession  is  vested  immediately  by,  476. 

bargainee  of  reversion,  when  entitled  to  the  rents,  682. 

BEQUESTS  OF  TERMS!— &«  Assent,  Legacy. 
BISHOP 

may  revive  leases,  in  what  cases,  134* 

See  Corporations. 
BILLS  OF  EXCHANGE 

distinction  between  total  and  partial  failure  of  consideration,  179. 
BLACKFRIARS  BRIDGE    . 

construction  of  local  act  with  respect  to  taxes  of  houses  near,  419* 
BOG  OR  FENNY  LAND.— &e  Irelanij. 
BONDS 

to  perform  covenants  extend  )o  wk|tt  covenants,  441. 

of  the  assignment  of  bonds  in  thf^klng's  suits  to  the  king,  497f 

of  the  liability  of  the  surety  after  bankruptcy  of  the  principal,  619* 

of  the  action  upon  bonds  for  performance  of  covenants,  714* 

of  relief  at  law  and  In  equity  from  penalties,  716. 

See  Irelanp. 
BOTES.— See  Estovers^ 
BOUNDARIES 

how  ascertained  where  confounded  by  tenants,  315* 
BRIDGES  AND  WAYS 

repairs  of  raiione  tenurm^  338* 
BUILDING  LEASES 

what  is  the  usual  term  of,  369* 

of  covenants  in,  409. 

c, 

CARTBOTE— See  Estotebs. 

C4.  84-  PROCESS.— i&e  Irixand; 

3N 
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CASES  DISPUTED 

Robertson  u.  St.  John,  191. 

Tawney  u.  Crowther,  2C5. 

Allen  u.  Bower,  ibid. 

Hyde  u.  Skinner,  208. 

WiUan  u.  Willan,  260- 

Doe  d.  Yea  v.  Bucknall,  266. 

Pool  u.  Bentley^  277. 

Doe  d.  Walker  t;.  Groves,  ibid^ 
CERTIORARI.— See  Rcpleyin. 
CESTUI  QUE  TRUST^See  Lease. 
CESTUI  QUE  VIE 

who,  4.  , 

the  existence  of,  how  ascertained  by  those  in  remaiader  or  rerer- 

sion,  363. 

when  the  presomntlon  of  life  ends,  ibid, 
CHANCELLORS  OF  CHURCHES.— Sci?  Puebenbaries. 
CHANCER Y.~&6  In<^isitions,  Receiver. 
CHAPELS  OF  EASE 

seats  in,  how  attached  to  hoases,  334. 
CHARITABLE  USES 

what  are,  149,  152. 

See  Appointment. 
CHARITY  LANDS 

trustees  of,  may  make  what  leases,  138. 

for  what  reason  such  leases  maybe  set  aside,  139« 

of  the  possession  of  nnderlessees  of,  ibid* 

as  to  the  extent  of  relief  given  in  setting  aside  charity  Iea69s> 
142. 

trustees  cannot  covenant  for  perpetual  renewal,  4 jf2. 

CHASE 

what  passes  by  the  namif  pf,  304. 
CHATTELS 

where  equity  will  enforce  a  specific  delivery  of  chattels,  712. 

See  Feme  Covert,  Inquest  of  Office. 
CHRIST  CHURCH,  DUBLIN.— ;See  Ireland. 
CHURCHES 

of  seats  in,  333. 
CHURCHWARDENS 

may  purchase,  when,  154,  292. 
CIVIL  BILL.— iSbe  Ireland. 
COAL-MINES 

lessee  of,  in  a  manor  cannot  dig  under  copyhold,  but  may  have 
trover  for  the  coals,  299. 

in  grant  of,  no  implied  power  to  (ell  timber  to  work  it  with,  337. 

See  Ireland,  Lease. 
COLLEGES.— &c  Rent. 
COMMONS 

diJOferent  kinds  of,  24,  317. 

of  qualification  of  the  grant  of  where  there  are  exjlensife  commons, 
337.         ^ 

See  Estovers. 
CONCURRENT  LEASES 

general  nature  of,  36. 

See  Power,  Spiritual  Fersqns.  3 
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CONDITION 

precedent. — See  Agreement,  Lease. 

collateral. — See  Leases. 

rendered  impossible,  367. 

of  re-entry,  must  be  expressly  stipalated  for^  443. 

bow  created,  U>id* 

what  is  a  Toid,  444. 

in  the  king's  leases,  when  executory  coosiderations  operate  as^  44ii« 

of  asoal  conditions,  ibid. 

of  re-entry  in  leases  under  powers  req^niring  them|  45U 

of  re-entry  in  assignments,  549* 

whether  apportionable,  d80. 

of  re-entry  for  rent  arrear,  rules  relating  io^  728. 

of  the  proceeding  under  the  statute  (4  Geo.  II.)  in  case  of  rent,T3l« 

of  re-entry  in  crown  leases,  how  taken  advantage  of,  733. 

of  relief  in  equity  in  cases  of  rent,  734. 

whether  any  equity  in  case  of  breaches  of  conditions  to  rep^ir^  imi4 
to  culti?ate  in  a  husbandlike  manner,  735. 

whether  equity  will  relieve  for  default  of  insuring,  737* 
or  for  aliening  without  licence,  ibid. 

of  notice  in  case  of  condition  to  repair  upon  notice,  73B. 

of  re-entry  on  breaches  of  other  covenants  than  that  for  rent,  739. 

what  are  not  breaches  of  covenant  not  to  alien  without  licence,  ibid* 

not  to  assign,  whether  marriage  of  feme  sole  lessee  b  a  breach  of,  740» 

whether  a  bequest  is  so,  741. 

whether  treason,  felony,  or  outlawry  are  breaches  of  the  sam^^  743* 
other  cases  under  the  same  head,  ibid* 

whether  assignees  may  assign  without  licence,  744*, 

not  to  alien,  when  suspended  or  destroyed^  745*     > 

of  entry  by  corporations  aggregate,  under  a,  747. 

of  waiver  of  the  forfeiture,  ibid. 

where  a  person,  having  a  right  of  entry,  does  acts  which  would  b9 
tortious  in  another,  the  constructiou  of  the  law,  749« 

to  enter  and  retain  till  satisfied,  750. 
CONFIRMATION 

by  remainderman,  when  good,  135. 

of  leases  by  spiritual  persons,  46 5r 

of  patron,  465,  467. 

of  ordinary,  467. 

how  long  it  will  enure  for,  469. 

by  deputy,  ibid. 

of  the  form  of,  when  made  by  dean  and  chapter,  470. 

where  implied,  471. 

whether  it  may  be  partial,  ibid. 

when  it  should  be  made,  473* 

at  common  law,  477. 
CONSIDERATION.— &(?  Deed. 
CONSCIENCE,  COURT  OF 

in  London,  what  actions  may  be  maintained  there,  695i 
CONTINGENT  USE 

when  bound  by  a  lease,  39. 

CONTRACT 

the  nature  of  between  landlord  apd  tenant,  !• 

of  privity  of  contract,  457* 

of  the  duration  of  privity  of  contract,  479f 

CONUSANCE.— iS(?e  Rpptpviif. 

3  H  « 
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COPARCENERS.— ^'€  Lease,  Rent. 
COPYHOLD 

lease  of  by  copyholder  creates  a  forfeiture,  43. 

may  be  leased  without  licence,  for  what  terms,  44. 

of  a  lease  by  the  lord  to  the  copyholder,  ibid, 

of  a  common  law  lease  by  the^iog  as  lord,  45. 

of  leases  by  surrender,  ibid, 

whether  wife  of  copyholder  entitled  to  her  freebencfa  can  avoid 

leases  by  her  husband,  6% 
whether  demiseable  under  powers,  114. 
of  common  law  leases  by  Infants  and  femes  covert,  135. 
whether  a  caase  of  forfeiture  descends,  ibid, 
whether  one  coparcener  may  enter  alone  for  a  forfeiture,  ibid^ 
whether  a  cause  of  forfeiture  is  transferable  by  the  lord,  136. 
what  amounts  to  assent  by  the  lord  to  a  lease,  136* 
by  whom  licences  may  be  granted,  ibid. 
whether  licences  may  be  conditional,  ibid, 
of  the  authority  and  extent  of  a  licence,  137. 
cor.current  lease,  whether  good  under  a  licence,  ibid, 
of  customs  to  grant  licences,  ibid, 
the  effect  of  a  copyholder  taking  a  lease  of  his,  145« 
covenants  that  A.  should  enjoy  fbr  one  year,  ei  sicde  anno  in  annum 

for  life,  whether  a  forfeiture,  265. 
lease  for  one  year,  and  a  covenant  de  anno  in  annumy  ibid, 
whether  such  covenants  may  be  performed  in  equity,  ibid, 
-whether  the  lease  should  be  in  writing  to  create  a  forfeiture,  290. 
whether  the  lord  is  barred  or  a  customary  right  transferred  of  cutting 

timber  by  the  lease  of,  298. 
whether  the  granted  of  the  inheritance  io  copyholds  may  grant 

courts,  343.' 
whether  copyholders  .may  shroud  trees,  if  excepted  in  the  lease  of 

a  manor,  346. 
whether  assignment  of  reversion  after  a  common  law  lease  ^uty 

be  by  surrender,  589. 

See  Agreement,  {Doe  v.  Clare)y  Coal-mines« 
CORN-RENT 

nature  of,  373« 
CORNWALL 

of  grants  of  lands  in  duchy  of,  96, 
CORPORATIONS 

sole,  their  power  as  lessors,  48. 
of  the  king  as  a  sole  corporation,  ibid* 
lay,  aggregate,  or  sole,  how  far  they  may  alien,  73. 
spiritual  corporations,  their  power,  ibid, 
of  superinstitution  in  the  case  of  sole  spiritual  corporations,  85* 
of  investiture  of  the  temporalties  of  spiritual  persons,  ibid, 
corporations  aggregate,  one  integral  part  cannot  lease  to  another,  1(5* 
corporation  sole  cannot  grant  to  itself  in  its  political  capacity,  ibid, 
tenant  holding  under  renewable  lease  cannot  inspect  Iraoks  of,  16 !• 
aggregate,  what  acts  they  may  do  without^heir  common  sea),  290. 
exception  in  the  case  of  settlements,  ibid, 

how  ther  demise  of  corporations  should  be  alleged  in  ejectments,  291* 
of  the  naming  corporations  in  deeds  as  parties,  ibid, 
COVENANT 

distinction  between  agreements  and  covenants,  171. 
for  renewal,  when  binding  on  pvrcfaasers,  391» 
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COVENANT,  coniinugd. 

to  renew  by  husband  seized  of  term  in  right  of  bis  viife,  whether 

binding  on  her  surriTlDg,  S22. 
of  coTenants  for  perpetual  renewal,  225. 
of  the  construction  of  such,  covenants,  226. 
to  renew  underlease  at  the  same  Ibnt,  as  often  as  lessor  paramount 

should  renew,  230. 
of  contribution  by  underlessees,  ibid. 
when  tantamount  to  a  lease,  264,  265,  359. 

to  deliTer  up  the  premises  at  the  end  of  the  term,  whether  dis- 
charged by  parol  agreement  to  hold  over,  289. 
in  a  lease  must  be  with  the  owner  of  the  legal  estate  to  run  with 

land,  395. 
for  quiet  enjoyment,  ibid. 

express  covenants  for  quiet  enjoyment  qualify  the  implied  when,  399* 
for  quiet  enjoyment  against  a  particular  person,  400. 
for  quiet  enjoyment  against  all  persons  claiming  under  lessor  extends 

to  dower,  fft/J. 
for  quiet  enjoyment,  by  lessor  whose  estate  is  on  condition,  ibid, 
for  quiet  enjoyment,  by  a  parson,  401. 
whether  a  decree  in  Chancery  is  a  '^  lawful  eviction,^'  ibid. 
for  quiet  enjoyment  whether  it  may  have  a  retrospective  operation,  401 . 
nature  of  the  enjoyment  intended,  ibid. 
whether  extending  to  easements  in  lessor^s  land,  403. 
of  distinction  between  exception  and  reservation  as  to  implied  cove* 

nanta  for  enjoyment,  404« 
when  binding  on  beirs  or  executors,  402. 
to  pay  rent,  ibid.' 
to  repair  generally,  405. 
to  repair  with  a  penalty,  406. 

whether  a  covenant  to  repair  extends  to  after-erected  buildings,  ibid* 
whether  action  lies  for  not  repairing  during  the  term,  407. 
to  repair,  or  after  notice,  ibid* 
to  repair  at  all  times,  when,  where,  8tc.  and  at  farthest  within  three 

months  after  notice,  ibid, 
to  repair,  where  repair  by  the  lessor  is  a  condition  precedent,  407. 
whether  *'  lessor  allowing  timber"  qualities  a  covefiant  to  repair,  408. 
if  lessor  covenant  to  repair,  whether  lessee  may  repair  and  deduct 

from  rent,  ibid, 
whether  express  covenant  to  repair  takes  away  lessee's  right  to  cut 

timber,  ^id. 
to  insure  from  fire,  400. 

to  leave  the  land  in  the  same  plight  lessee  took  it  in,  413. 
to  muck  and  manure  the  land,  414. 
to  pay  taxes  and  rates,  ibid. 
to  restrain  particular  trades,  433. 
with  reference  to  party  walls,  ibid. 
of  joint,  joint  and  several,  and  several  covenants,  ^3« 
in  what  cases  raised  by  implication,  437. 
in  letters  patent,  ibid, 
construction  in  cases  of  ambiguity,  438. 
of  the  subject  matter  as4i  gukle  of  construction,  439. 
whether  the  usual  covenants  in  leases  are  independent|  440« 
when  void  if  the  grant  is  void,  ibid. 
how  discharged  or  released,  441. 
of  peoatties  to  perform  covenants,  i&uli 
what  coveaauts  are  usaa1|  4 15.^ 
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COVENANT,  continued. 

Id  leases  by  spiritual  persons,  449. 

Id  leases  ODder  powers,  ibid. 

wiiether  covenaots  for  reoewal  ritiate  a  lease  under  a  powdr^  4i(). 

Id  buildiag  leases  under  powers^  ibidk 

whether  cotenant  bj  lessor  to  rebuild  in  case  of  fire  satisfies  d. 

power  which  requires  usual  coTenants,  451  • 
usual  coTenants  required  by  a  power,  how  to  be  inserted,  ibid. 
of  covenants  running  with  land,  479. 
In  assignments.  549. 
for  title  and  ftirther  assurance,  ibid. 
for  quiet  enjoyment,  551. 
of  qualified  coTonants,  553. 

of  covenants  running  with  land  in  assignments,  AH 
Whether  landlord's  title  may  be  disputed   in   actions  of  cote* 

oant,  643. 
of  the  action  of,  695. 
where  local  or  transitory,  ibid. 
where  venue  may  be  changed,  696; 
by  whom  and  agi&inst  whom  it  may  be  maintained,  ibuL 
of  abatement  for  want  of  parties,  697^ 
of  the  proper  parties,  ^id. 
of  the  declaration,  698. 
of  assigning  breaches  of  covenant,  699. 
action  for  rent,  precise  sum  not  material,  700. 
rent  when  apportionable  in  this  action,  ibid. 
of  nonestfactumy  701. 
action  on  covenants  running  with  land,  70^ 
against  devisee,  whether  the  action  lies  for  breach  by  de¥isor| 

701. 
plea  of  performance,  Aid. 
not  discharged  by  bankruptcy,  703^ 
of  the  plea  of  eTiction  in  action  €or  rent,  tiNdL 
M  debit  or  rvms  in  arrierey  tooder,  &c«  ibid. 
of  ouster  by  lessoi^  703. 
of  waiver  of  breach  in  not  repairing,  ibid. 
of  eviction  in  case  of  covenant  to  repair,  ibidm 
of  other  pleas,  704. 

of  pleading  covenaut  agkinst  covenant,  Aid. 
of  release  accord,  and  satisfai^lon,  ibid. 
of  action  of  covenant  not  to  assign,  plea  licence,  705* 
of  outlawry  of  lessor,  ibid. 
title  of  plalntilT  where  traversable,  706. 
of  evidence  to  support  particiUar  issues,  707, 
in  what  cases  rent  may  be  computed  by  the  roaster,  ibid. 
of  writs  of  inquiry  to   whom  directed,  where  action  is   brought 

in  a  difierent  county  from  the  land,  707. 
of  jod^gment  against  executors,  708* 
of  damages  where  verdict  Is  for  plaintlfi^  only  as  tenant  for  life^ 

with  remainder  over,  ilntL 
of  damages  in  case  of  increased  rent,  ibid. 
whether  judgment  in  covenant   bears   interest  in  account  against 

executors,  ibvL 
of  Injunction  to  restrain  breaches  of  express  covenants,  709. 
in  husbandry',  whether  capable  of  spedic  perfomance,  710. 
whether  equity  will  inleipret  the  rrsgonableness  of  covenants^  ibid^ 
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C  OVEN  ANT,  continued. 

wheD  equity  will  interfere,  711. 

to  resume  for  buildiDg,  if  lessor  resume  and  do  not  build  whether 
any  equity  for  tenant,  713. 
CREDITOR  AND  DEBTOR 

of  contracts  between,  how  vteweA  in  equity,  156. 
CROWN 

of  avoiding  charges  by  tenant  in  tail  with  reversion  to  the  crown, 
upon  attainder,  &5. 

of  the  mode  of  granting  crown  leases,  87. 

of  the  different  seals  belonging  to  the  crown,  Wid, 

of  the  pursuing  the  conditions  of  crowB  warrants  tot  leases,  262. 

of  grants  to  or  by  the  crown,  990* 

of  recital  io  patents,  9d%. 

of  the  ^^  non  obstante*^  clause,  ibid* 

debtors  to  the  cro#n.— -S^stf  Ireland. 

See  Bankrupt^  Distress,  Executions,  Extents,  Frauds,  Inquests, 

CUSTOM  OF  THE  COUNTRY 

with  respect  to  farming  tenants,  how  eicluded,  410* 

between  landlords  and  tenants  to  pay  heriots,  how  proved,  386. 

See  London. 

D. 

DAMAGE  FEASANT 

whether  tenant  holding  over  can  distrain  landlord's  cattle  pttt  in  tn 
take  possession,  81<S. 
DATE  OF  A  DEED 

no  estoppel,  236. 
DEANS. — See  Corporations  Spiritual. 
DEANS  AND  CHAPTERS 

distinction  between  their  constitution,  and  that  of  abbot  and  cot« 
vent,  55. 

See  Corporations  Spiritual. 
DEBT 

whether  the  land!ord*s  title  mny  be  disputed  in  action  of,  <{43, 

of  the  nature  of  the  action,  676. 

who  may  bring  it,  677. 

against  whom,  ibid. 
f  of  the  limitation  of  time  of  such  actit»ns,  678. 

of  distinction  between  debt  for  rent  and  soms  in  gross  payable  by 
instalments  on  an  entire  contract,  679« 

whether  the  action  is  local  or  transitory,  ibid* 

of  the  declaration,  680. 

for  rent  with  nomine  peenm^  ibid* 

for  uie  and  occopation,  ibid. 

where  the  proper  action  for  apportionment,  681> 

pleas  in  bar  to  the  action,  ibid. 

of  fdl  habuMj  683. 

of  several  pleas,  683. 

whether  release  may  be  given  in  evidence  under  the  general  issue,  f&. 

plea  of  eviction  by  the  crown  on  attainder,  684. 

whether  a  covenant  by  lessor  to  deduct  from  rent  may  be  pleaded,  j&. 

whether  a  former  extent  of  the  reversion  may  be  avoided  by  the 
i«l|4«catioa  of  a 'Subsequent  conusee. 
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1)EBT,  continued. 

receipt  of  last  half-year's  rent,  e? ideooe  of  what,  686. 

payments  of  rent  charges,  whether  eTidence  of  payment  of  rent,  ibid* 

of  Mt^oif,  ibid. 
DEBTOR  AND  CREDITOR 

of  contracts  between,  156. 
DECEIT 

reversal  of  fine  by  writ  of,  64. 
DECREE  IN  CHANCERY 

whether  ^^  a  lawful  eviction,"  401. 
DEED 

rule  as  to  constmction  of  the  premises  and  habendum^  354* 

whether  a  deed  may  be  revoked  by  parol,  464. 

proof  of  attestation  where  dispensed  with,  693. — See  D£LiTERr< 
1)EER.— &e  Waste. 

DEFENDANT  IN  EQUITY.— &e  Agreement. 
DELIVERANCE,  SECOND.— &e  Replevin. 
DELIVERY 

of  (he  deed  of  lease,  454. 

should  be  oti  the  premises,  when,  455* 
DEPOSIT 

on  a  purchase  by  auction  where  recoverable,  54 l.—^i9tfeAucTiONEEit« 
DESCENT 

to  toll  entry,  nature  of,  70^ 
DESERTED  PREMISES 

'  of  the  proceeding  under  the  statute  11  Geo.  II.  c.  1^.  in  case  of^  767« 
DEVASTAVIT 

executor  liable  for  when,  533. 
DEVISE, — See  Joint  Tenants,  Revocation. 
DIGNITIES,— &«  Lease* 
DISCLAIMER 

nature  of,  538. 
DISCONTINUANCE 

nature  of,  39. 

by  feme  tenant  in  tail  exprovtsipne  ttri  how  avoided,  6i* 

the  effect  of  discontinuance  on  the  reversion,  63. 

whether  evaded  by  the  reversioner  joining  in  the  lease,  ibid, 

of  formedons  to  avoid,  64. 

whether  freehold  leases  under  the  statute  32  Jlen.  VIII.  create,  78* 
DISSEISIN 

nature  of,  79^ 
DISSEISOR,— 5tfe  LeaseH. 
DISSENT,— &e  Infant. 
DISTRESS 

the  remedy  for  default  of  services,  H, 

when  a  landlord  may  distrain,  696. 

what  rents  may  be  distrained  for,  597. — See  ftENTs-sccx. 

who  may  distrain  besides  the  original  landlord,  599. — Sec  Executors 
Ani>  Administuators,  Feme  Covert,  Recoverors. 

by  bailiffs,  603. — See  Receiver. 

of  one  of  several  coparceners,  &c.  joint  lessors,  601. 

of  tender  preirioiia  to  distress,  ibid* 

must  be  after  rent  day,  605. 

must  be  during  the  tenancy,  except  in  what  cases,  ibid, 

most  be  on  the  premises  demised,  606. 
jol  fresh  pursuit  and  clandestine  removal  of  goods,  ibid* 
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l>tStIl£!SS,  corUinued. 

of  the  proceeding  under  tbe  statute  in  the  case  last  mentioned,  607  • 
whether  cattle  on  commoa  appurtenant  or  appendant  are  liable  to 

distress,  608. 
of  exceptions  to  the  king's  prerogatiTe  of  distre^s^  iHcL 
for  rent  of  land  and  goods  demised  together,  609. 
must  be  in.  the  day  time,  ibid, 

ivhether  a  landlord  can  break  into  a  house  to  distrain,  ihid^ 
What  kind  of  goods  may  be  taken,  610. 
vhetber  the  property  of  strangers  may  be  distrained,  6  Id* 
of  the  remedy  of  strangers  where  their  goods  are  taken,  615. 
whether  goods  in  the  custody  of  the  law  may  be  distrained,  6 16. — Se^ 

EXCCUTIOKB. 

whether  landlord  may  distrain  after  the  bankruptcy  of  tenant,  618» 
Whether  there  may  be  sereral  distresses  for  the  same  rent,  620. 
of  the*  Mmedy  against  excessiTe  distress,  6S1. — See  Thb  Kino, 
of  impounding,  62%. 
of  driving  the  distress  out  of  the  hundred,  6i3. — See  Rkscous^ 

^     of  the  interest  of  the  distrainor  or  others  in  the  goods  distrained,  626» 
of  the  deliverance  of  the  distress  in  replevin,  632. — See  Replevin* 
of  the  appraisement  and  sale  of  distress,  660« 
of  the  time  limited  for  replevying  before  sale,  661* 
of  the  time  of  sale  of  distress  of  standing  corn,  ibid* 
who  may  administer  the  oath  to  the  appraisers  in  case  of  distress  in 

two  hundreds,  669. 
of  notice  of  sale  to  the  owner  of  the  goods  distrained,  66S. 
of  the  remedy  against  tortious  acts  in  the  course  of  the  distress,  ibid. 
practical  directions  as  to  making  distress,  666. — See  FftAcricAb 

Forms. 
of  costs  and  charges  of  distress  for  small  rents,  668. 
where  after  sale  a  surplus  remains  with  the  constable  who  becomes 

bankrupt^  whether  the  tenant  is  preferred  to  other  creditors,  669* 
wher^  uppn  the  sale  landlord's  property  tax  and  repairs  have  not 

been  deducted  according  to  agreement^  whether  the  tenant  after 

sale  may  recover,  669. 
>     of  the  title  of  the  vendee  of  distress,  ibid* 

whether  the  money  arising  from  the  sale  of  the  goods  of  a  stranger 

erer  becomes  the  money  of  such  stranger  in  consideration  of 

law,  ibid, 
whether  injunction  will  lie  to  restrain  distress,  670. 
See  EXTEKT,  Irclanh. 
bOUBLE  RENT 

of  the  proceeding  for,  764. 

DOUBLE  Value 

of  debt  for,  753* 

distinction  between  ejectment  against  tenant  for  holding  over^  am!  a 
recovery  on  a  void  lease  with  reference  to,  810. 
DOVE  COTE,— *t?e  Waste* 
DOWER 

of  the  eifect  of  dower  on  leases  made  after  coTerture^  6% 

may  be  of  the  rent  and  reversion^  584. 
DURESS,— ^^e  Leases. 
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EASEMENTS 

grants  of,  may  be  by  parol,  988- 

in  what  cases  unity  of  possessioo  irllt  not  exthigttlsb  them^  5^4. 

whether  they  pass  inclusively  in  a  grant,  ibid* 

by  whom  they  most  have  been  created  to  hrr e  continuance,  ^id, 

whether  refived  by  the  word  <^  appurtenances,"  925. 

by  whikt  general  words  they  wttl  pass,  ibid^ 

of  caseraeats  raOene  iefmne^  d35. 

dkftin^loii  u  to  misfeasance  or  nonfeasance  by  the  lessor  with  refo» 
rence  to  easements  in  his  land,  403. 
BCCLESiASTICAL  PEiiSONS 

of  tlieh  power  of  alienation  at  common  law,  79. 

bow  far  restrained  by  stalotes,  80. 

of  the  form  of  their  leases,  82. 

of  coocvrrent  leaises  by,  iML 

of  ancient  offices  granted  by,  86. 

whether  disfnalHied  %o  l>e  lessees,  154. 

S&e  RtK BWALs,  REinr* 
EJECTMENT 

fictitious  nature  of  the  action,  7. 

of  injanctioB  against  ejectment  after  bit!  filed  for  specific  petfonn* 
a»C8,Mt. 

equitable  title  whether  arailable  in  ejectment,  20T* 

of  tUe  common  role  in  ejiectment,  468.  777. 

of  the  proceedings  in  the  action,  768» 

ler  wlwi  hereditaments  the  action  lieft*,  ibid, 

of  sealing  a  lease  upon  the  premises  on.  a  vacant  possession,  789. 

of  senrice  of  the  declaration  on  the  teiiant,  ibid. 

of  serfice  of  thie  declsfration  on  other  persons  than  the  tenant,  771. 

See  hiBLAiro. 

of  the  fltffidatitof  service,  779. 

of  the  proceedings  under  the  Stat.  I  Geo.  IT.,  774; 

declarations  considered  as  process,  how,  775. 

of  notice  to  the  landlord  of  die  serrice  of  declaration,  ibid. 

Irhd  may  defend  as  landtord^  777. 

at  what  petiod  of  tike  action  the  lamHord*  may  become  a  party,  77& 

of  the  time  for  appearance  in  country  causes,  ibid* 

of  judgment  against  (ihe  castrtrl  efector,  779. 

of  security  for  costs,  781 . 

of  the  venue  and  form  of  declaration,  fdnf. 

for  breaches  of  covenant,  a  particulaf  must  be  given  of  ih^  br^chss 
insisted  on,  784. 

the  usual  pleas  what,  785. 

of  staying  proceedings  in  ejectment  for  nonpayment  of  I'ent,  ibtd, 

trials  at  bar,  ibid» 

judgment  after  nonsuit  for  want  of  confessing  lease,   entry  and 
ouster,  Und* 

judgment  against  several  wheto  some  confess  and  others  do  not,  tfttdL 

no  nonsuit  between  landlord  and  tenant,  for  want  of  tenants  coo* 
fessing  lease,  entry,  and  ouster,  ibid. 

of  the  proof  of  ouster  as  between  tenants  in  common,  788* 

adverse  possession  when  a  good  defence,  ibid. 

of  ihe  limitation  of  the  action,  787« 
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&JECTMfiNT,  continued. 

what  shall  be  considered  ail  ackaowledgment  of  tenancy^  tSS. 

whether  landlord's  title  may  be  disputed,  789. 

whether  tenants  In  common  may  join  In  demise  to  plaintiff  in 

ejectment,  ihidL 
l^hether  one  of  several  pattnets,  haying  in  himself  solely  the  legvl 
estate,  may  bring  ejectment  after  receipts  In   the  name  ^f  the 
firm,  790. 
if  lessor  of  plaintiff  after  issue  and  before  trial  enter,  whether  it  majr 

be  pleadeid  at  the  assizes,  791* 
receipts  of  rent  when  eTidence  of  title  in  landlord,  79^. 
of  staying  proceedings,  ibid. 
Iproof  of  possession  tn  tenant  when  necessary,  793^ 
who  are  not  competent  witnesses  in,  794« 
of  the  legal  titlB,  795. 

of  the  presamption  of  the  surrender  of  outstauding  lenm^  Y96» 
of  the  Judgment  in  ejectment,  797* 
lof  staying  execution  by  stat.  1  Geo.  IV.  c.  87.,  ibid* 
What  recognieancee  are  required  by  stat*  1  Geo*  IV.  on  staying  exe* 

cntion^  798. 
Y>n  motions  after  terdict,  ibid, 
^  rent  how  computed  in  ejectment  for  rent,  ibid. 
whether  execution  can  be  staid  if  landlord  distrain  for  rent  due  after 

Terdict,  799. 
whether  execution  can  be  stayed  till  costs  in  equity  are  paid,  800. 
X)f  new  trials,  799. 

of  fresh  actions,  ibid.  *    - 

of  damages  for  Toxatious  ejectment,  801 » 
ftfter  acquiescence  for  20  years  the  proceiediags  in  a  former  ncttoii 

will  be  deemed  regular,  ibid. 
t>(  perpetual  injunctions  against  ejectments,  802. 
whether  lessor  of  plaintiff  can  release  the  action^  ibid. 
whether  plaintiff  can  release  co^ts  or  mesne  profits,  ibid* 
x>f  writs  of  error,  ibid. 

of  the  execution  of  the  writ  of  possession,  803. 
^n  alias  hdbere^  where  it  may  issne,  804. 
of  scire  facias  to  revi?e  judgment^  805. 
whether  scire.facias  is  necessary  after  delay  of  exeeutiota  liy  in^utyt^ 

t{on  from  chancery,  ibid. 
of  execution  by  executors  where  plaintiff  dies  within  a  year  mnd  a 

day,  ibid. 
against  whom  sdre  facias  must  issue  if  defendant  dies,  or  judgment 

is  against  casual  ejector,  806. 
Whether  ^./a.  or  ca.  so.  for  damages  and  costs,  may  be  joined  in  the 

same  writ  with  the  writ  of  possession,  807. 
from  what  time  error  la  a  tupersedeasj  Md* 
in  what  cases  Siiatfiai  or  original  mast  actnally  be  ftakfina  ovt^  vMfe* 
in  whose  name  error  should  be  brought,  806. 
of  the  security  to  be  given  by  plaintiff  in  error,  &id. 
bail  in  error  when  chargeable  with  mesne  promts,  809* 
«rror  In  what  cases  no  supersedeas^  810. 
of  affirmance  of  ejectment  in  error,  ibid. 
onder  what  circumstances  defendant  may  bring  a  new  ejectment  after 

a  writ  of  error,  ibid. 
What  course  after  afliruance  in  error  plaintiff  in   ejeptmcet  v^ 
imriyue,  ibid* 
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EJECTMENT,  ewdmued. 

ia  what  cases  the  mesne  profits  may  be  ascettained  on  the  trial  of 
ejectment,  815. 

ofbills  to  discoTor  the  title  of  persons  bringing  the  action,  ibid. 

See  Award,  Cobpobation,  Infant,  Ireland,  Mortgaoee,  Wales. 
ELECTION 

to  aroid  leases  cannot  be  transferred,  133. 

See  Bankrupt^ 
ELEGIT 

origin  and  nature  of  the  writ,  4^0. 

what  may  be  seised  under  the  writ,  ibidL 

bow  the  writ  must  be  executed,  490. 

whether  the  termor  is  entitled  to  his  term  if  the  elegit  be  set 
aside,  Mik 

bow  the  re? erslon  may  be  extended,  583. 
EMBLEMENTS 

nature  of,  0. 

what  are,  340. 

do  not  give  title  to  exclasife  occupation,  ibid. 

whether  lessor  entering  for  condition  brolien  is  entitled  to  them,  749. 
ENCROACHMENTS 

apon  the  waste  whether  they  belong  to  the  landlord  after  the 
lease,  315. 
ENFRANCHISEMENT 

what  is,  of  a  copyhold,  44. 
ENTRY 

when  necesfary  under  a  demise,  476» 
EQUITY  OF  REDEMPTION 

remedy  for  a  judgment  creditor  is  In  equity,  487. 

See  Assets. 
ESCHEAT 

of  the  king^s  title  by,  49. 

whether  lord  by  escheat  may  atoid  a  lease  made  by  tenant  in  fee 
simple,  01. 

See  Felony. 
ESCROW 

of  dellTerr  as  an  escrow,  455. 
ESTATE  TAIL, — See  Contract,  Discontinuance. 
ESTATE  FOR  UFE, 

general  nature  of,  4. 

pur  mder  o^s,  what,  ibid* 

whether  descendible  freeholds,  ibid. 

when  chargeable  for  debts,  and  distributable  as  personalty,  5* 
ht  what  respects  strictly  freehold,  ibid,  ^ 

how  deriseable,  6,  56^. 
may  be  limited  in  strict  settlement,  563. 
ESTATE  FOR  YEARS, 

general  nature  of,  0. 

distinction  between  assignment  and  underlease,  7* 
ESTATE  AT  WILL 

nature  of,  8. 

how  determined,  i5tif. 

of  the  custom  of  London  relating  to,  7. 

may  be  created  now  by  express  words,  ibid* 
\\  ESTATE  AT  SUFFERANCE 

.  ?  what,  10. 
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ESTATE  AT  SUFFERANCE,  continued. 
in  what  cases  it  cannot  exist,  10. 
See  Tenant  at  Sufferance. 
KTOPPEL 

leases  by,  of  tbe  form  of  conveyance,  34. 

what  persons  are  not  boand  by  estoppels jf6fcf« 

of  the  nature  of  the  interest  passed,  ibid. 

run  with  the  land  wken,  ibid. 

whether  a  lease  which  conveys  an  interest  may  operate  by  estoppel 

after  efiction,  37* 
whether,  if  the  truth  appear  in  recitals,  there  is  any  estoppel,  3& 
of  waiver  of  the  estoppel,  38. 

whether  a  jury  may  find  the  truth,  ibid. — See  Date^  PAacELS« 
of  the  assignment  of  a  lease  by,  661. 
ESTOVERS 

different  kinds  of,  337. 

whether  the  rangership  of  a  forest  carries  estovers,  338. 

whether  grant  of  estovers  in  other  lands  than  those  demised  eidndea 

estovers  in  the  land  demised.  338. 
ESTREPEMENT 

nature  of  the  writ  of,  727. 
ETON. — See  Colleges* 
EVICTION 

effect  of  partial  or  total  eviction  on  the  contmct,  591*     . 
EXCEPTION 
nature  of,  343* 

bad  if  of  the  whole  thing  granted,  344. 
whether  capable  of  qualification,  tMst 
may  be  limited  to  a  contingent  event,  s^ul* 
of  trees  in  an  nnderieaae  by  owner  of  a  particular  estate^  whether 

good,  345. 
of  timWr  trees,  includes  what,'f^fdl 
whether  future  trees  may  be  excepted,  ibid. 
whether  lessor  may  fell  and  carry  away  excepted  trees,  without 

special  reservation  of  a  power  to  do  so,  ibid. 
in  what  cases  of  exceptions  of  trees  or  wood  the  soil  is  excepted,  34d« 
of  trees,  the  trees  remain  parcel  of  the  inheritance,  347. 
although  trees  are  excepted,  lessor  cannot  cnt   ornamental   tim- 
ber, ibid. 
whether  a  proviso  that  lessor  or  his  heirs  may  cut  timl>er  amounts 

to  an  exception,  Ufid. 
cannot  be  made  in  favour  of  a  person  not  having  the  legal  estate,  318;. 
does  not  imply  a  covenant  not  to  occupy  the  land  excepted,  404* 
of  exceptions  in  deeds  of  assignment,  548. 
EXCHEQUER  SEALy^See  C&own. 
EXECUTION 

whether  the  furniture  of  a  ready  furnished  house  may  be  taken 

for  debt  of  lessor  <»r  lessee,  S^% 
a  new  execution  may  be  awarded  against  one  dying  in  execution,  401. 
of  writs  of  execution,  485. 
of  the  landlord's  remedy  for  one  year's  rent  upon  execution  levied 

against  tenant,  616. 
clover  and  rye  grass  sown  under   standing   corn  cannot  be  sold 

in,  618. 
whether  an  extent  of  the  crown  is  an  execution  so  as  to  entitle  the 

landlord  to  a  year's  rent,  671. 
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EXECUTION,  continued. 

of  the  actioa  against  the  sheriff  for  default  of  retalolog  a  yearS 

tent,  672. 

of  notice  to  the  sheriff  of  rent  being  due,  673. 
of  the  proceeding  in  actions  against  the  sheriff,  674. 
of  the  execation  of  b.  J!-  fa.  after  a  writ  of  possession  in  ejectment 

tested  sobseqnent  to  i)\eji,fit.^  802. 
See  Ireland,  Feme  Covert,  Sequestration^ 
IXBCUTOR  , 

may  lease  before  probate,  55.  -f 

personally  liable  for  devoitasoM^  533.  i 

the  fond  liable  in  equity,  when,  ibid.. 
may  aeil  before  probate,  ibid* 
who  may  be  executor  de  son  tort  of  a  termy  $33* 
of  retainer  by  administrator  of  sack  an  executor,  ibid. 
if  legatee  as  well  as  executor,    be  must  make  special  claim  as 

legatee,  578. 
in  what  case  the  law  will  Imply  an  election  to  take  m  legatee,  57ft. 
before  he  assents  to  the  be«)Bjsst  of  a  t^rm  may  require  a  bond  of 

indemnity  from  legatee  against  future  claims,  ibid. 
may  plead  a  bond  debt  of  testator  uosaitsfied  against  debt  for  rent  ^ 

in  what  cases,  681. 
See  Assent,  Devastavit,  Executor  and  Adhinistrato^. 
EXECUTORS  AND  ADMINISTRATORS 

durante  minori  feiaiej  their  power  to  lease,  55. 

whether  administrator  de  bonis  non  may  avoid  leasei  aiad«  by 

them,  73. 
the  nature  of  their  interest  in  the  ass0ti»  536. 
how  far  bound  by  the  contract  of  tfaeif  testator  or  intestate,  ibid. 
whether  they  can  waive  tke  tenancy  without  wai? log  the  whole 

administration,  5^9. 
their  defence  in  case  the  profits  fall  sboit  of  UiO  rent,  ibii. 
of  }uAgnieBt  de  bonis preprUs^  530* 
where  tenant  dies  in  the  middle  of  a  quarter^  whether  they  will  ba 

allowed  for  tJie  profits  taken  by  him,  534» 
how  far  liabte  alter  assignment  over,  533. 
may  distrain  for  rent  arrear^  in  what  cases,  509. 
EXTENTS 

nature  of  extents  in  chief,  401. 
what  may  be  taken  under,  492. 

from  what  time  lands  of  the  king's  debtor  are  bound  by,  ib. 
of  simple  contract  debtors  to  the  crown,  and  debtors  of  record,  493, 
of  the  king  s  disbts  by  specialty  not  of  record,  494. 
of  accountants  to  the  crown,  495* 

treasurers  and  receivers  and  their  heirs,  how  liable  to,  ibid^ 
priority  of  extents,  how  regulated,  497. 
in  aid,  what,  ibid* 

in  aid  by  whom  they  maybe  sacd out,  40S* 
compared  with  an  elegit,  fefttf- 
vendUtpni  exponas  should  issue,  when,  499- 
take  precedence  of  distreaa,  when,  669. 

after  extent  executed,  whether  the  time  may  be  enlarged  for  tb« 
benefit  of  the  landlord,  6-70. 
EXTINGUISHMENT.— See  Easem^T. 
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P. 

FARM 

what  pa<;8es  under  the  clescriptlon  of.  309. 
FARMING  LKASES 

for  what  terms  usoalfy  made,  358. 

of  provisions  for  good  husbandry,  410. 

to  whom  the  straw,  dung,  &c.  belong  at  the  end  of  the  lease,  ibitk 

of  away  going  crops,  411. 

of  the  eflfect  of  a  covenant,  for  benefit  of  the  landlord,  upon  eij^^cjH 
tions  a|;a^nst  th^  tenant.,  412. 

whether  incoming  tenant  can  sue  outgoing  tenant  for  breach  of  good 
husbandry,  ib^ 
FEALTY 

wl^ether  implied  in  feudal  grants,  23. 
FEASTS  *        ' 

what  are  the  usual  feasts  or  rent  days,  386, 
FELON  ^ 

of  the  grants  of  «  felon,  46* 
FELONY 

stealing  goods  in  a  ready  furnished  hQuse  or  lodging,  when,  32^. 
FEME  COVERT 

executrix  the  nature  of  her  interest^  36. 

her  concurrence  whether  material  in  leases  of  her  estate  by  her 
husband,  70. 

how  and  when  she  may  avoid  leases  after  coverture,  71. 

of  her  husband's  power  over  her  chattels  real,  72. 

if  separated  from  her  husband,  presumed  to  receive  rent^  by  his 
authority,  ibid* 

her  ffuardianship  in  socage  how  transferred  to  her  husband,  73. 

in  what  cases  she  must  j(nn  in  leases  of  her  estate,  under  the  sta^ 
tute92Hen.  VHL,  78. 

whether  she  may  exercise  powers  without  ^e  concurrence  of  her 
husband,  100. 

may  confirm  leases  during  coverture  by  fine,  133. 

of  her  qualifications  to  accept  leases,  143. 

whether  goods   leased  to   a  married  woman   living  separate,  may 
be  seised  for  her  husbands  debt,  jj>iUL 

what  part  of  her  property  passes  to  the  husband  on  marriage,  521, 

of  an   alien   husband  whether  her  property   is  forfeited  to  the 
crown,  522. 

whether  bai:on  may  stall  hef  chattels  in  quire  droit,  ibid* 

of  the  wife's  equity  in  choses  in  action,  623. 

of  the  assignment  of* her  reversionary  interests  by  her  husband,  ibiA 

of  the  effect  of  a  decree  in  equity  in  her  favour,  626. 

husband  of  may  distrain  when,  603. 

See  CopYBOLj),  Covenant,  Lease,  SunREND£n« 
FEOFFMENT 

the  effect  of,  460. 
FEUDAL  TENURE 

of  the  present  state  of,  2. 
FIERI  FACIAS 

of  the  effect  of  the  writ,  485. 

to  what  time  it  has  relation,  ibid* 

of  the  priority  of  writs  of  Jkri  fadoi  ajnoogsjt  each  ether,  4R6. 
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FIERI  FACIAS,  continued. 

bow  possession  is  given  by  the  sheriff  under,  480.  ^ 

irfaether  sale  under  may  be  after  assignment  over  by  lessee,  480. 

bon&Jide  purchasers  from  lessee,  when  protected  against^  487. 

a  writ  against  two  partners  how  executed,  ibid. 

what  the  sheriff  may   seise  under  the  writ  in  ready   furnished 
bouses,  ibid. 

ef  the  sheriff's  authority,  488. 

if  the  writ  b  superseded  after  sale,  whether  the  term  Hiay  he  restore^ 
in  specie,  ibuL 
FINE 

the  effect  ef  fine  by  tenant  In  tail  with  reiersien  in  fee,  05,  133* 

entry  to  avoid  a  fine  when  necessary,  792. 

See  Amcizxt  Dcmcsmk. 
FINES 

as  to  the  restriction  of  taking  fines  in  leases  under  powers,  39SU 

See  Copyhold,  Renvwai«« 
FIREBOTE.— &«  EsTOTEBs. 
FISHERY 

of  the  several  kinds  of,  304. 
FIXTURES 

of  the  nature  of,  349. — See  Wastc 
FOLDCOURSE 

what  passes  by  the  name  of,  302^ 
FORCIBLE  ENTRY"^ 

the  statutes  relating  to,  816. — See  IsiKiANd. 
FOREST  I 

what  passes  by  thd^ame  of,  304. 
FORFEITURE,  T 

what  estates  are  subje^  to,  7* 

whether  a  court  of  law  would  give  a  remedy  for  acts  of  forfeitUK^ 
prior  to  the  execution  of  a  deed,  though  aftier  its  diite,  tt36* 

what  acts  of  tenant  occasion,  764* 

See  CopTHOLD. 
FORMEDON.—See  Di8C0ntinuan(;b, 
FRAUD.— 5w  Poww. 
FRAUDS 

statute  of. — See  The  King,  Leases* 
FRAUDULENT 

when  synonymous  with  voluntary,  29&. 
FREEHOLD.— 5e0  Leases. 
FURNITURE 

of  a  ready  furnished  house,  in  whom  the  possession  is,  322« 

leased   with  a  house,  whether  liable  to  executions  agiiinst  l^sse# 
or  lessor,  3S2. 

See  EzKcuTxoir,  Feme  Covert* 

G. 

GENERAL  WORDS.— Sec  Ea$eiie«ts* 
GLEBE, 

whether  lessee  of  glebe  is  exempt  from  tithes,  318,  319, 

See  Ibeland. 
GOODS 

of  the  letting  and  hiring  of,  332. — See  Furkiture, 
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GRANGE 

what  passes  by  the  name  of.  309* 
GRANT 

what  are  words  of,  ^9. 

general  rnles  of  grant,  as  to  the  subject  matter,  %96. 
land,  ibid. 

timber,  ibid.  298,  301. 
sylva  asduaj  or  acre  wood,  296. 
mines,  quarries,  and  grarel-pits,  298. 
of  specific  descriptions  of  land,  arable,   meadoW|  or  pasturey 

302. 
foldcourse,  903. 
rectory,  ibid. 
manor,  ibid.  308. 
vesiura  out  tonsurOy  ibid. 
pawnage,  ibid. 
forest,  park,  or  chase,  304* 
warren,  ibid. 
aheepwalk,  Ufid* 
turbary,  ibid. 
fisheries,  Udd.  305. 
mining  licences,  300. 
honour  or  castle,  308. 
grange,  farm,  cottage,  309. 
messuage  with  appurtenances,  ibid* 
toft,  ibid. 

of  specific  descriptions  of  houses  and  buildfaigf^  310. 
what  things  pass,  though  severed  at  the  time  of  the  grant,  AuL 
grant,  when  construed  according  to  subject  matter,  311. 
parol  eridence,  where  not  admissible  as  to  parcels,  312. 
of  the  modification  of  the  subject  matter  in  quantity  or  quality^ 

312.^^00  The  King. 
parish  or  township,   whether  essential  to  description  of  par- 
cels, 313. 
of  the  term  abuttal,  ibid. 

of  preserring  boundaries,  Sl4.^^See  Encroacrhents. 
of  the  terms  ^^  parcel,  appendant,  appurtenant^  and  inddeat/* 

316. 
commons,  317. 
tithes,  318. 

of  the  word  ^<  hereditament,"  319. 
of  the  word  <^  tenement,"  ibid.'^See  PooB. 
of  the  term  <<  refersion,"  321. 
easements,  322. 
ways,  323. 
See  Coalmine,  Easements,  Estoppel,  Parcel,  Waste. 
GREAT  SEAL.— iS^tf  Cbown. 
GROWING  CROPS.— See  Distress,  Execution. 
GUARDIANS 

different  kinds  of,  73. 
See  Lessor. 
GUARDIANSHIP  IN  SOCAGE.    See  Feme  Cotert. 
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H. 

HABENDUM 

its  office  in  deeds,  354. 

HABERE  FACIAS  FOSSESSIONEM.-^See  Ejectment. 

HEDGEBOTE.— i&if  Estoters. 

HEIR 

how  affected  by  the  obligations  of  his  ancestor,  503. 

See  Leases,  Occupancy. 
HEREDITAMENT 

definition^  of,  319. 

vhat  hereditaments  may  be  transferred  without  deed,  280. 

what  incorporeal  hereditaments  belong  to  land,  318.— iSe^  Tithbs. 

whether  incorporeal  hereditaments,  if  demised,  may  be  seised  for 
rent  reserved  for  them,  608. 
HERIOT 

nature  of,  371. 

how  like  rent,  385. 

of  distress  for,  670. 
HOLDING  PVER 

after  a  written  lease,  what  corenants  ftre  implied,  ^89. 
HOUSES. — See  Felony,  Fieri  Facias^  Furniture,  Iuelandw 
HOUSEBOTE.— &c  Estovers. 

I/J. 

IDIOTS  AND.  LUNATICS.— Sf^  Renewal. 
IMPROPRIATIONS 

in  lay  hands  are  not  within  the  nstrictive  statute  relating  to 
ecclesiastical  persons,  86. 
IMPROVED  LAND.— &e  Ireland,  Titues. 
INCIDENT 

the  meaning  of  the  t^rm,  317. 
INCLOSURE  ACT    (Stat.  41  Geo.  III.  c.  109.) 

enables  parsons  and  vicars,  how,  86. 

whether  tenants  at  rack-rent  are  entitled  to  SllotmeAtf,  337* 
INCLOSURES.— ,S'ce  Commons. 
INDEMNITY  ^ 

of  covenants  and  bonds  of  indemnity  on  assignments,  559* 

See  Bankrupt,  Executor. 
INFANT 

ward  in'  Chancery,  how  his  estate  may  be  leased,  57. 

may  exercise' a  power,  when,  100. 

his  capability  to  purchase,  143. 

the  nature  of  b"  dissent  after  age,  144. 

cannot  bring  ejectment  after  age  without  notice  when,  80!. 

See    Copyhold,    Copyholder,    Lessor,    Receiver,    Rsnewai^ 
Surrender,   Trustees* 
INJUNCTION 

when  granted  to  restrain  breaches  of  implied  agreements,  709« 

what  shall  be  deemed  notice  of  motion,  710. 

what  shall  be  deemed  notice  of  the  injunction  granted,  726. 

See  Covenant,  Ejectment,  Waste. 
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INQUESTS  OF  OFFICE 

of  office  of  instruction,  47. 

of  office  of  entitllog,  49. 

in  what  cases  the  party  may  trarerse,  50,  52. 

of  the  rights  of  termors  where  the  office  finds  the  king's  title  to 
the  freehold,  53. 

distinction  between  chattels  real  and  personal,  ibidm 

of  letting  lands  to  traversers,  53. 

of  the  writ  of  amoveas  manum^  53. 

of  the  present  mode  of  traversing,  54. 

See  MoNSTRANs  de  droit.  Prtition  of  Right,  Scjbb  Facias* 
INROLMENT 

wb^e  necessary,  46  !• 

See  Appointmsnt. 
INSOLVENT 

powers  vfhether  transferred  to  his  assignees,  101. 

of  the  assignment  of  his  estate,  520. 

liable  to  what  covenants  after  his  discharge,  521. 

landlord  may  distrain,  though  insolvent  cpnvey  his  estate^  to  trnsteei 
for  creditors,  620. 

See  Aoreement,  Lease. 
INSURANCE.— See  Covenant. 
INTERESSE  TERMINI^ 

is  jooly  ap  inception  of  title,  475. 

no  obstacle  to  remitter,  66. 

is  capable  of  merger,  819. 
INTERPLEADER 

by  tenant  when  allowed,  713* 

between  annuitants  having  claim  on  the  estate,  tjhe  tena,n.t'8  remedy 
for  covenants,  ibid. 
INTOXICATION.— Sw  Lessor. 
INTRUDER.— 5e«  Lessor. 
JOINT  STOCK  COMPANY.— &«  Aoreej^ent. 
JOINT-TENANTS 

of  the  power  of  jpint-tenaxits  to  charge  their  shares,  67* 

of  the  effect  of  freehold  leases  to  sever  joint- tenancy,  ibid* 

of  the  custom  of  London  to  sever  by  will,  ibicL 

whether  marriage  is  a  severance,  68. 

whether  one  joint- tenant  may  lease  to  his  companion,  155. 

of  the  interest  of  joint -tenants  in  the  lives  of  the  survivors,  ^366» 

of  the  form  of  assignment  between  jptnt^ten^nts,  ^7. 

See  Emblements,  Lease. 
IRELAND 

of  bonds,  contracts,  and  agreements  to  obstruct  letting  lands,  j825. 

of  burning  land,  847. 

Christ  Church,  Dublin, — power  of  dean  and  chapter  to  lease  in 
certain  cases,  828. 

coaUmines, — power  of  tenants  for  life  to  lease,  how  limited^  830. 

of  corporations  to  maintain  poor,  837. 

Crown  debtor8,<~-of  remedies  against,  848,  849. 

Distress^;— of  the  appraisement  and  sale  of,  852* 

Accountants  to  the  crown,  of  execution  against,  where  bound  tn  a 
penalty  or  otherwise,  849. 

of  agistment  tithes,  846. 

Armagh, — power  of  Archbishop  of  to  lease  coal-mines,  839* 

assets — whether  leasehold  estates  in  Ireland  are  assets  in  EnglaDd,538« 
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IRELAND,  continued. 

assigoments  under  a  decree  in  Chancery  in  Ireland,  how  executed, 
655* 

bishops, — their  power  to  lease  bog,  827,  1 

their  power  to  lease  mensai  lands,  828.  ' 

their  power  to  distrain  after  translation,  850. 
ejectment — of  the  statutes  relating  to,  853. 

of  notice  in  ejectment,  857.— See  Mortgagee. 
executions-— of  the  sale  of  leases  under,  849.  t 

forfeiture,  when  waived,  867.  I 

of  forcible  entry,  859. 
glebe  lands,  of  lease  of^  837. 

mortgagee  entitled  to  serfice  of  declaration  in  ejectment,  771. 
non-residence— the  effect  of,  to  Tacate  leases,  835. 
of  planting,  and  the  statutes  encouraging  it,  842. 
spiritual  persons  and  others  having   limited  estates  of  their  power 
to  lease  generally,  825. 

to  lease  houses  in  cities  and  towns,  828. 

to  lease  mines,  829. 

to  lease  bog,  831. 

to  lease  houses  of  residence,  836» 
tenantry  act. — See  Renewal. 
tithes — leases  of,  under  the  late  act,  831. 
Tuam,  Archbishop  of — his  power  to  lease  demesne  lands,  827* 
possessory  bills — ^their  nature  and  effect,  858. 
rebellion,  effect  of  to  avoid  patents,  847. 
registry  of  deeds,  848. 
renewal — of  the  local  equity  relating  to,  232,  237. 

of  the  cases  in  Ireland  under  the  tenantry  act,  838. 
replevin  bonds,  form  of,  851. 
rescous,  bow  punbhable.  850. 
ISSUE  IN  TAIL 

alienee  of,  may  affirm  or  avoid  leases,  when,  133. 
of  revivor  of  leases  by,  134. 
JUDGMENT.— 5m  Fieri  Facias,  Mortgage. 

K. 

KING 

lands  purchased  by  him  out  of  the  privy  purse,  in  whom  vested,  154« 

the  effect  of  false  suggestions  as  to  his  grants,  313. 

livery,  how  supplied  in  grants  by  or  to  the,  460. 

not  bound  by  the  statute  of  frauds,  497. 

is  bound  by  the  statute  of  Marlebridge  as  to  excessive  distress,  622* 

L. 

LACHES 

no  laches  in  not  clothing  an  equitable  title  with  the  legal  estate^  333. 

See  Agreement. 
LANCASTER 

county  palatine  of* — See  Crown* 
LAND.— 5c«  Grant. 
LANDLORD 

paramount  who,  3. 
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LANDLORD,  continued. 

after  lease  onded^  whether  entitled  to  the  hay,  straw,  &c.   on  the 
farm,  343. 

how  affected  by  tenant^s  disclaimer  of  his  title,  38. 

See  Covenant,  Debt,  Replevin,  Use  and  Occupation, 
LANDLORD  AND  TENANT 

of  the  relation  between,  1. 

whether  it  exists  between  mortgagor  and  mortgagee^  12. 
between  master  and  servant  occupying,  16. 
between  vendor  and  purchaser,  idid> 
LEASE 

of  the  essential  parts  of  the  contract,  1. 

what  things  are  capable  of,  33. 

corporeal  and  incorporeal  hereditaments,  94. 
goods  and  chattels,  29. 

freehold  leases,  how  created  at  commoa  law,  ibid, 

by  estoppel,  how  made,  34. 

of  chattels,   39. 

distinction  between  freehold  leases  and  those  for  years,  when  made 
without  a  title  in  lessor,  40. 

hy  duress  when  voidable,  43. 

may  endure  longer  than  estate  of  lessor,  when,  59* 

binds  contingent  uses,  when,  59. 

when  postponed  to  dower,  61. 

when  voidable  by  issue  in  tail  or  remainderman^  62,  64. 

by  tenant  in  tail,  reversion  in  the  crown,  whether  voidable  by  the 
crown  or  attainder,  65, 

by  tenant  in  tail,  reversion  to  himself  in  fee^  how  rendered  una- 
voidable, ibid, 

for  life  when  cause  of  forfeiture,  68. 

when  dependent  on  the  estate  of  lessor,  69. 

by  tenant  for  life,  how  made  unavoidable,  ibid. 

after  judgment  signed,  whether  avoided  by  the  extent,  70. 

parol  lease  of  wife's  freehold  estate,  good  for  what  period^  ibid, 

may  be  void  as  to  particular  persons,  and  not  lose  its  affirmable 
nature,  133« 

voidable  lease,  how  affirmed,  131. 

when  not  capable  of  being  revived  after  avoidance,  ibid. 

effect  of  the  acceptance  of  a  new  lease  by  tenant  in  possession^  145. 

See  SUIIRENDEU. 

to  devisee  of  the  fee,  effect  of,  146. — See  Will. 

in  consideration  of  a  loan,  whether  good,  l/57« 

pendente  Utey  how  far  valid,  159. 

contra  bonos  mores  void,  ibid. 

after  sequestration  with  notice,  whether  good,  ibid. 

whether  an  instrument  is  a  lease  to  which  lessee  is  no  party,  Ii65. 

whether  a  lease  for  years  may  be  limited  as  a  contingent   re- 
mainder,  166. 

distinction  between  conveyance  at  common  law,  and  by  way  of  use^ 
with  respect  to  a  future  lease,  167. 

executory  instruments  when  held  actual  leases,  263. 

by  parol  void  by  the  statute  how  regulated  hj  the  parol  agreement, 
282. 

of  the  period  limited  hy  the  statute  of  frauds  for  parol  leases, 
ibid. 

hy  parol  may  enure  as  a  tenancy  from  year  to  jrear  when,  ibid» 
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LEASE,  continued 

on  fiae  without  rent,  whether  it  should  be  in  writing,  ^86. 

with  a  rent  less  than  two-thirds  of  the  improyed  value,  though  for 

less  than  three  years,  whether  good  without  writine;,  ibid. 
bj  parol  whether  Toid  if  coupled  with  a  promise  to  pay  the  debt  of 

another,  288. 
by  pa/ol, — term,  rent  and  commencement  must  be  ascertained,  289. 
by  parol  how  completed,  ibid. 
should  be  by  deed  when,  200. 
of  the  recitals  in  a  lease,  %92« 
where  forbearance  of  mutual  rights  may  amount  to  a  mutual  lease^ 

318.  ' 

for  life  or  lives,  the  nature  of  the  limitation,  352. 
for  the  joint  lives  of  several  whether  the  life  of  survivor  is  implied, 

353. 
for  life  how  made  inJUiurOj  ibid, 
for  life  to  A.,  his  heirs  and  executors,  the  effect  of  the  lihiitation, 

ibid, 
to  A.  and  his  heirs  habendum  for  three  lives,  whether  a  lease  or  grant 

ill  fee,  353. 
to  three  jointly,  proWso  that  they  shall  take  in  remainder,  is  repug- 
nant, 354. 
as  long  as  both  parties  please  reserrlng  i'ent  de  die  in  diem^  355. 
at  a  certain  rent,  and  that  the  lessor  shall  not  turn  out  the  lessee  as 

long  as  he  pays  rent,  ibid. 
under  a  general  taking  at  an  annual  rent  effect  of,  ibid* 
for  years  generally  is  for  what  period,  ibid, 
for  yearis,  of  the  certainty  of  the  term,  ibid. 
for  one  year,  and  so  from  year  to  year,  356. 
for  twelve  months  certain,  ibid. 
for  ten  years  at  the  will  of  lessor,  357. 
from  year  to  year  till  fifty  years  are  complete,  ibid. 
for  so  many  years  as  A.  shall  name,  is  on  a  condition  precedent^  358. 
for  years  if  limited  on  condition  precedent  must  be  ascertained 

when,  ibid. 
lease  to  A.,  B ,  and  C,  for  their  ItTes,  with  corenant  that  the  land 

shall  remain  for  years  to  the  survivor,  whether  a  good  inter^t  to 

the  survivor,  359. 
inaccuracies  in  the  time  for  commencement  of  lease,  when  remtsdied, 

359,  et  seq* 
the  words  <^  from  the  date"  and  <<from  the  day  of  the  dal6'^  how 

construed,  ibid. 
for  years  if  C.  so  long  live,  and  C.  at  the  time  is  dead,  is  absolute, 

365. 
for  years  determinable  on  lives  jointly,  the  life  of   survivor  is  not 

implied,  366. 
for  years  if   A.  or  his  wife  so  long  live,  how  construed,  367. 
for  years  habendum  to  two  jointly  with  proviso  that  if  the  lessees 

die  within  theterih,  how  construed,  ibid. 
agreement  to  let  for  lessor's  life,  provided  the  premises  are  occupied 

by  B.  or  a  tenant  agreeable  to  lessor,  how  construed,  368. 
may  give  either  party  an  option  to  determine  it,  369. 
for  seven,  fourteen  or  twenty-one  years,  how  to  be  understood,  370* 
for  sev^n  years  with  proviso  that  the  lessee  may  determine  at  the  end 

of  three  or  five,  years,  with  six  months'  notice  on  payment  of  rent 

and  performance  of  covenants,  ibid. 
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LEASE,  continued 

executed  bjthe  Court  of  Chancery,  what  covenants  and  conditious 

are  usually  inserted  in,  445 
by  indenture,  of  the  execution  of,  453. 
how  revoked  or  discharged,  464. 
concurrent  lease  operates,  in  what  manner  with  respect  to  strangers, 

476. 
the  ejfifect  of  entry  under  reversionary  leases,  ibid. 
at  vf ill,  how  determined,  764. 

See  Registry,  Renewal,    Schedule,   Subrender,  Tenancy  at 
Will,  Titses. 
LESSEE 

at  lackrent  whether  a  purchaser  for  yaluable  consideration,  33. 

an  outlaw  or  attainted  of  treason,  or  felony,  147. 

spiritual  persons  whether  capable  of  becoming,  1  $4. 

what  are  good  names  of  purchase,  291. 

the  rights  of  lessee  with  reference  to  timber,  297. 

the  interest  of  lessees  tenants  in  common  of  mines,  315. 

takes  the  land  with  all  its  advantages  and  liabilities,  338. 

on  the  death  of,  what  time  the  law  allows  for  removal  of  goods, 

343. 
after  whattiifte  liable  to  the  obligations  of  the  contract,  457. 
of  lessee's  interest  before  entry,  473« 
See  Roman  Catholics* 
LESSOR 

what  the  accessary  qualifications  of,  29« 
intruder,  30. 
disseisor,  ibid. 
disseisee,  ibid* 

heir  after  the  death  of  his  ancestor,  30. 
feoffee,  31. 
lessee  for  years,  ibid. 

iHirgainee,  ibid.  * 

assignees  of  bankrupt,  32. 
assignee  of  insolvent,  ibid. 
vendor  after  sale,  32. 
grantor  of  a  voluntary  conveyance,  33* 

landlord  may  lease  notwithstanding  possession  of  tenant  at  will,  34. 
mortgagor  or  f^evUd  que  trusty  35. 
tenants  in  common,  37. 
coparceners,  ibid. 

,the  landlord  and  a  stranger  jointly,  ibid. 
tenant  ptfT  outer  vie  and  remainderman  jointly,  ibid. 
stranger,  to  the  tenant  in  possession,  38. 
lunatics  and  femes  covert,  41. 
queen  consort,  Und, 
Infants,  42. 

one  in  extreme  intoxication,  45. 
coparcener,  joint  tenant  or  tenant  in  commoiiyibid. 
joint  tenants  leasing  jointly,*  ilncL 
corporate  bodies  aggregate,  54* 
executors  and  administrators,  56. 
guardians,  56. 

devisees  of  land  in  trust  during  minorities,  57. 
committee  of  a  lunatic's  estate,  ibid. 
receiver  ol  ^he  estate  of  an  infant  ward  of  chancery,  ibid. 
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LESSOR,  cofAhmed. 

trustees  of  charity  estates,  how  contronled,  5T« 
-whether  a  bailiff  can  be/  58. 
iimj  lease  bj  attorney,  tbidL 
of  lessor's  title,  50. 

lease  by  disseisor  when  good  against  disseisee,  60. 
having  made  his  will,  the  lease  how  far  a  revocation,  61. 
feme  tenant  in  tail  ex  provisione  tiri^  6^. 
feme  covert  (joint  tenant  with  a  stranger)  and  her  hnsband,  6ff» 
parsons  and  vicars,  85. 
parson  defadoy  86. 
simoniacal  parson,  ibid. 
master  of  the  rolls,  97. 

having  a  power  and  an  interest  lease  by,  how  construed,  105. 
tenant  for  life  without  anthority  lease  by,  whether  void  agaiosi 
remainderman  after  receipt  of  rent,  131. 

See  COPTROLDER,  COVENANT,  MoRTGAGOIl   AND   MORTGAGEE,  Rl« 

MiTTER,  Renewal,  Rent,  Reversion. 
LEGATEE,— &e  Ejcecctor. 
LETTING  AND  HIRING.— &<?  Goons. 
LEVARI  FACIAS 

nature  of,  499* 

in  what  cases  it  may  issue,  500* 
LICENCE 

to  lease  copyhold  lands,  the  effect  of,  43. 

how  far  a  lease  of  copyhold  lands  is  good  without,  44. 

a  lease  may  be  in  form  a,  263. 

to  assign  authority  of,  630. 

See  Agreement,  Coptuoij),  Condition,  Covenant. 
LIEN 

of  vendor  for  his  purchascf  money,  545. 
LIMITATION 

of  the  estate  granted,  359. 
LIMITATIONS,  statute  of  (^\  Jam.  I.)— See  Covenant,  Debt,  Eject- 
ment, Replevin,  Use  a^d  Occupation. 
LIFE 

presumption  as  to  the  duration  of,  363. 
LIVERY 

nature  of,  457. — See  Kino. 
LOANS.— &«  Lease. 
LODGINGS.— 5tfif  Felony. 
LONDON 

excepted  out  of  statute  of  inrolments,  32. 

custom  of,  with  respect  to  mortmain,  151. 

custom  of,  with  respect  to  easements,  326. 

See  Bargain  and    Sale,   Churcuwaroens,  Easements,  Jonrr- 
Tenants. 
LUNATICS. — See  Lessor,  Power,  Renewal,  Surrender. 

M. 

MANOR. — See  Copyhold,  Grant,  Wastes. 
MARRIAGE. — See  Jouct- tenancy. 
.  MARRIAGE 

brocage  agreements,  effect  of,  159. 
MASTER  AND  SERVANT.— 5(re  Landlord  and  Tenant. 
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MAXIMS 

for  interpreting;  deeds,  obserratlons  upon,  3S1« 
MENSAL  LASD&.-^See  Ireland. 
MERGER 

nature  of,  817. 

effect  of  special  occupancy  in  preventing,  818. 
whether  one  term  is  capable  of  being  merged  in  another,  ibid* 
other  cases  of  merger,  ibid. ' 
-whether  suspended  by  trusts,  819. 
)*'  See  more  of  merger,  7,  69* 

See  Interssse  TERMiifx. 
MESNE  PROFITS 

of  the  action  for,  811. 
of  the  declaration,  812« 
(&  judgment  in  ejectment,  to  what  extent  evidence,  ibid* 

lilvi  in  what  cases  the  tenant  may  dispute  title,  813. 

proof  of  possession  requisite, 'where,  ibid, 
00^^  of  the  plea  of  bankruptcy  or  insolvency,  8i4. 

of  evidence  under  the  general  issue,  ibid* 
the  measure  of  damages,  what,  ibid. 
.  nominal  plaintiff  may  sue  for  an  escape,  when,  815. 
of  the  action  as  against  strangers  in  possession,  ibid. 
of  the  costs,  ibid. 
"  where  there  may  be  an  enquiry  of  mesne  profits  upon  the  trial  of 
the  ejectment,  ibid. 
of  account  for  mesne  profits  in  equity,  ibid* 
See  Ejectment. 
MINES 

special  agreements  relating  to,  299. 
mining  ad?enturers,  how  far  traders,  315. 
the  rent  of,  may  be  reserved,  in  what  manner,  373. 
See  Copyholder,  Ireland. 
MISREPRESENTATION.— 5ee  Agreement. 
MISTAKE.— &«  Agreement. 
^l  MONSTRJNS  DE  DROIT 

^  the  nature  of,  60. 

MORTGAGOR  AND  MORTGAGEE 
leases  by  mortgagor,  35. 
leases  by  mortgagee,  ibid* 

mortgage  by  feme  covert  distinguished  from  hej  lease,  73. 
redemption  of  mortgage  bj^administrator  or  executor,  532. 
redemption  by  creditor,  ibid. 

redemption  bv  cenusees  of  judgments  or  statutes,  ibidm 
redemption  of  mortgaged  estate  for  life  by  the  heir,  5S^* 
whether  a  mortgagee  may  as^gn  without  possession,  657. 
mortgagee  of  reversion  entitled  to  the  rents,  from  what  time,  581.  . 
mortgagee  when  permitted  to  defend  an  ejectment  as  landlord,  799. 
^}  See  Agreement,  Covenant,  Exception,  Landlord  and  Tenanti 

Notice. 
,^  MORTMAIN 

the  old  acts  relating  to,  148. 

licences  to  alien  or  take  io  mortmain,  bow  granted,  14v» 

the  general  mortmain  act  (9  Geo.  II.  c.  36.),  ibid. 

(he  general  effect  of  the  mortmain  acts,  151. 

See  London. 
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lease  of,  how  regulated,  85. 
NOMINE  PCEN^ 

of  the  reservation  of,  39^ 

of  debt  for,  680. 
NON  OBSTJNTE.'See  Chown, 
NOTICE  TO  QUIT 

where  necessary,  11,  750. 

of  special  provisos  for,  751,  75% 

of  notice  to  monthly  and  quarterly  tenants,  758. 

in  what  manner  notice  may  be  given,  769* 

of  dispensation  or  waiver  of  notice,  ibmL 

of  notice  to  andertenanCs^  76  K 

of  notice  to  tenants  after  mortgage  of  the  reversion,  &itk 

in  writing,  how  proved,  762* 

of  notice  in  the  case  of  tithes,  ibid,        y  -* 

See  AaREEMENT,  Conditiov,  Ini^amt,  TricI'And,  Practical  Forms, 
Tenancy  vrom  Year  to  Year,  Tenancy  at  Sufferance. 
NUISANCE 

against  whom  the  action  for  lies,  as  between  landlord  and  tenant,  338. 

o. 

OCCUPANCY 

general  and  special,  4. 
OUTLAWRY 

in  civil  actions,  the  effect  of,  46,  £03* 
for  treason  or  jTelony,  $0^^ 

P. 

PARCEL 

what  i^,  taatter  of  evidence,  310. 

grant  of  ^<  manor  and  advowson,''  no  estopt^  to  cay  Uiat  advowson 
is  not  parcel,  318. 
PARCENERS.— £^ee  Lessor. 
PARISH.— iSee  Churches. 
PARK.— &e  Grant. 
TAROh^^ee  Agreement,  Leasm. 
PAROL  EVIDENCE 

to  vary  or  put  an  end  to  written  agMemenlfl  when  admisiible,  181. 
PARSONS  AND  VICARS  IN  LONDON 

their  power  to  lease  glebe  lands  witlnif  4ftue  Cjljty,  85. 
PARSONS    AND    VICARS.--^e    Confirmaxion,    Cqrforation, 

Inclosure,  Lessor. 
PARTICULAR  ESTATE 

nature  of,  %  3, 
PARTIES— &e  Lease. 
PARTITION 

relates  to  what  time  so  aa  to  avoid  leases,  68; 

of  partition  pro  tempore  for  the  benefit  of  tenant  for  life  or  years,  339. 

See  Rent. 
PARTNERSHIP— &<?  Fieri  Facias^  Renewal. 
PART  PERFORMANCE.— &c  Aqreement. 
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PARTY.  WALLS  IN  LONDON 

of  the  regulations  respecting,  439. 
PATENTS 

in  what  cases  the  party  may  hnje  sdrejkdas  entry  or  action  against 
patentee,   53. 

See  Crown,  Ireland. 
PAVING  RATES,  418. 
PAWNAOE — See  Grant. 

PENALTIES.— &«  COYENANT. 

PERPETUITIES 

of  the  rale  respecting,  560. 
See  Addenda. 
PETITION  FOR  PATENTS— ^ec  Crown. 
PETITION  OF  RIGHT 

nature  of,  50. 
PLANTING.— S'ctf  Ireland. 
PLOUGHBOTE.— &«  Estovers. 
POOR^S  RATE  ' 

what  property  affected  by,  421. 
property  of  the  crown^  ibid. 
farm  stock,  422. 
fnmitare,  ibui. 
engine-house,  ibid. 
mines,  423. 
inns  of  court,  424. 
commons,  fisheries,  &c. 
of  the  word  'inhabitant''  with  relation  to,  426. 
when  paid  by  lessor,  ibid. 
timber,  whether  rateable,  ibid. 
easement,  whether  rateable,  427. 
See  Ireland,  Settlement. 
POSSESSIO  FRATRIS 

when,  of  the  reTOrsion,  584,  586. 
POSSESSION.— iS'ee  Easements,  Ejectment^ 
POSSIBILITY 

of  a  term,  nature  of,  568* 
assignment  of,  ibid. 
POSTHUMOUS 

children,  their  rights,  586. 
POTATOES    . 

purchase  of   after  Tegetation  has  ceased  wliether  a  purchase  of 

interest  in  land,  287. 
POUNDS 

overt  and  coTert,  622. 

remedy  for  pound  breach,  624. 

anthority  of  pound  keeper,  625. 

what  shall  be  paid  for  inpoanding  in  a  comnoo  povod,  «26. 

POWER 

of  the  different  kinds  of  powers,  98. 

how  created,  99. 

infants  may  exercise  a  power,  when,  100. 

cannot  be  delegated,  i&ttf.  , .    ..  .        .  .r^ 

of  iosoWent  debtors  whether  traasfened  to  their  aasigoeeii:  101. 
,    «f  bankrapti,  101.— &e  Addenda. 
of  lunatics  may  be  exercised  how,  102. 
«ay  be  destroyed  or  suspended,  102—104. 
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POWER,  corOinued 

reqttlriog  conient  how  exercised,  103. 

mast  be  exercised  accordiog  to  the  iotentioo  of  donor,  lOiS. 

most  be  strictly  followed  whj,  ibid, 

whether  a  lease  Toid  as  an  appointment  can  convey  the  interest  of 

'  grantor,  ibid. 

of  the  instrament  executing  the  power,  ibid. 

to  be  exercised  on  a  contingent  event,  liow  constmed,  108. 

of  leases  in  possession  or  reversion  under  powers,  109. 

proper  mode  of  making  a  power  to  lease  virtoally  in  possession,  1 10. 

concurrent  lease  whether  good  under  power  to  lease  in  possession, 

111. 
to  lease   for  three  lives  or  twenty*one  years,    coostruction  ofy 

lU,  113. 
whether  any  relief  in  equity  where  a  lease  in  futuro  has  been  made 

under  a  power  to  lease  only  in  possession.  Hi. 
to  lease  on  lives,  the  lives  must  co-exist,  ibid. 
whether  a  power  to  lease,  provided  the  lease  exceed  not  three  lives 

or  twenty-one  years,  authorises  a  lease  for  ninety*ntne  years  on 

lives,  113. 
to  lease  for  thirty-one  years  or  three  lives,  how  construed,  ibid. 
to  lease  for  one,  two  or  three  lives,  or  for  thirty  years,  or  for  any 

other  number  or  term  of  years  determinable  on  lives,  ibid. 
to  lease  for  three  lives,  or  twenty-one  years,  or  under  or  for  any 

term  of  years,  on  one,  two  or  three  lives,  1 1 4. 
general  power  without  specifying  the  term,  the  authority  of,  ibid. 
to  lease  messuages,  lands,  &c.  except  a  capital  messuage  and  a  war- 
ren, whether  opened  mines  can  be  leased,  116. 
power  to  lease  two  things  with  a  qualification  applicable  only  to  one, 

how  construed,  117. 
whether  restrained  in  general  to  lands  usually  demised,  ibid. 
what  are  lands  usually  demised  with  reference  to  powers,  118. 
to  lease  all  or  any  part  of  the  premises  at  such  rents  or  more  as  the 

same  were  then  let  at,  whether  the  capital  mansion  and  demesnes 

may  be  let.  1%. 
in  a  will  to  lease  for  lives  '^  under  the  rents  fto9  reserved  thereof," 

how  construed,  121. 
to  lease  at  the  rent  then  paid,  or  more  or  proportionably  for  any 

part,  how  construed,  ibid. 
in  a  ttill  to  lease  at  the  usual  rents,  whether  it  excludes  tithes 

never  leased,  133. 
to  lease  reserving  the  ancient  or  accustomed  rents,  124. 
accustomed  letting,  whether  it  should  be  by  the  owner  of  the  inhe- 
ritance, 125. 
accustomed  letting  does  not  apply  to  mortgages  or  settlements,  ibid. 
to  lease  at  ancient  rent,  vrhether  a  power  to  take  fines,  ibid. 
^^  usual  or  moat*'  rent  bow  construed,  126,  379. 
leases  under  powers,   whether  usually  without    impeachment  for 

waste,  ibid. 
lease  must  be  a  bona  fide  contract,  127. 
distinction  between  courtil  of  law  and  equity,  as  to  the  execution  of 

powers,  127. 
io  favour  of  what  persons  equity  supports  defective  executions  of 

powers,  129. 
whether  if  executed  by  a  less  number  than  required  by  the  power  It 

is  food  in  equity^  ibid. 
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POWER,  continued. 

equity  supports  the  iotention  of  donor,  130. 
coustruction  of  powers  as  between  tenant  for  life  and  remainder- 
man, 131. 
of  the  eqaity  against  remainderman,  after  expenditare  permitted^ 

find. 
•qnity  will  not  relteye  where  the  party  intending  to  execute  dies 

previously  to  execution,  ibid* 
distinction   between  a  mere  power  and  a  power  clothed  with  a 

trust,  ibid. 
as  to  the  precedence  of  powers  when  executed,  139. 
reservation  of  rent  in  leases  under  powers,  373. 
whether  rent  may  be  reserved  pro  ratUy  where  the  premises  were 

formerly  at  an  entire  rent,  378. 
where  rent  has  been  computed  from  a  day  previous  to  the  lease^ 

whether  it  is  a  fine,  379. 
in  what  manner  the  rent  in  leases  under  powers  should  be  reserved, 

380. 
whether  lands  anciently  demised  can  be  leased  with  new  lands  at  an 

entire  rent,  382* 
whether  any  rent  need  be  reserved  under  a  power  to  reserve  such 

rent  as  lessor  should  think  fit,  386. 
to  whom  the  rent  should  be  reserved,  390. 
what  covenants  and  conditions  should  be  introduced,  450. 
where  a  counterpart  is  required,  how  the  lease  should  be  exe« 

cuted,  ibid. 
See  Ireland. 
PRACllCAL  FORMS, 
replevin  bond,  631. 

forms  to  be  used  in  making  distress,  666. 
notices  to  quit,  763* 
PREBENDARIES 

whether  within  the  enabling  stat.  32  lien.  VIII.  79. 
PRECENTOR.— &c  Pbebenjdabies. 
PREMISES 

the  office  of,  in  a  deed,  354. 
PREROGATIVE.— 5ce  Distress. 
PRESCRIPTION.— i%«  Easement,  Lessee. 
PRETENDED  TITLES,  29. 
PRINCIPAL. — See  Agent  and  Principal. 
PRIVITY  OF  ESTATE, 
nature  of,  3,  477. 

how  long  it  endures  between  the  parties  and  their  assigaees,  479« 
See  Contract. 
PROBATE.— iSfee  Execotor. 
PROVISO. — See  Condition,  Lease. 
PURCHASE  MONEY.— &6  Execotor; 
PURCHASE  NAMES  OF.— 5etf  Lease. 
PURCHASER. — See  Agreement,  Assets,  Lease. 

QUASI  ESTATES  TAIL 

how  barrable,  504. 
QUEEN  CONSORT.— Sto  Lessor. 
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RABBIT  WARREN.— 5w  Waste. 

RAC&RENT. — See  Inclosure.  LaigEBs  Rekt. 

RANGERSHIP.— &a  Estovebs.  ^ 

HKTVS.—^See  Poor.  ^ 

READT  FURNISHED  HOUSE— Sfec  Execution,  Felokt,  Feme  ^ 

CoTEBT,  Lease,  Scbiedule* 
RECEIVER 

may  distrain,  604. — See  Lessob. 
RECITALS.— 50e  Lease. 
RECOGNISANCE 

process  on,  601. — See  Bail* 
RECORD.— &e  Cbowx,  Extevt. 

RECORD ARL^See  Rsplbtin.  4 

RECOVERIES  ^ 

how  falsified  by  termor,  60. 

of  the  retorsion    wlietlior  good  witbout   surrender    of  freehold 
leases,  68i. 

recoTerom  may  distrain,  603. 
RECTORY 

what  passes  by  descitptton  of,  30^ 
REDEMPTION.— fi[^  Mortgaoor  and  Mortgagee. 
RE-ENTRY.— jSee  Agreement,  Condition.  Deserted  Premises. 
REGISTRY  ^ 

of  leases,  463. 

of  assignments,  556. 

See  Ireland. 
RELEASE 

when  proper  mode  of  assignment,  547. 
REMAINDER. — See  Agreement,  Confirmation,  Discontinuancs, 

Lease,  Po'WER* 
REMITTER 

effect  of,  65. 

effect  of  statute  of  nses  on  the  doctrine  of,  66. 
RENEWAL 

how  trnstees  being  minors  may  renew,  £8. 

idiots,  lunatics  and  their  committees  may  renew,  in  what  manner,  50. 

the  fines  on  renewal  by  committees  of  lunatics,  whether  real  or 
personal  estate,  ibid. 

infant,  feme  covert,  or  lunatic  obliged  by  coTOoant  to  lenctw  may 
renew,  how,  Hdd. 

whether  underleases  should  be  surrendered  in  order  to  renewal  of 
the  original  lease,  84. 

of  the  nature  of  renewed  and  renewable  Jeases,  and  of  tenant  ^ 

right,  159.  >  ^ 

of  renewal  by  one  jointly  interested  with  an  infant,  160. 

of  renewal  by  one  partner  of  the  lease  of  the  house  of  business,  ibid. 

in  case  of  a  renewable  lease  settled  or  mortgaged,  of  the  renewal  by 
the  tenant  of  particular  estate  or  mortgagor,  161. 

where, the  old  lease  has  been  forfeited  by  mortgagor,  whether  new 
lease  to  the  mortgagee  is  liable  to  redemption,  ibid, 

suppression  of  tenant  right  is  fraudulent,  ihid* 

whether  trustees  having  a  dbcietion  to  renew  are  compellnble  ioi» 
80,  162. 
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RENEWAL,  eoniinued. 

whether  ae^lect  of  trustees  id  settlements  to  renew  is  a  breach  of 

trust,  16^. 
renewal  fines  how  provided  for  where  trustees  of  a  settlement  have 

neglected  to  provide  a  fund,  ibid,  165. 
for  the  benefit  of  infants,  femes  covert  and  lunatics,  how  enforced, 

163. 

of  apportionment  of  fines  between  tenant  for  life  and  remainder- 
man, ibid* 

whether  an  executor,  trustee  or  guardian  can  alter  the  nature  of 
renewable  leases,  165. 

tenant  for  life  with  a  power,  grants  a  lease  with  a  covenant  to  re- 
new when  bound  to  renew,  917* 

covenant 'with  A.Und  his  executors  to  renew  to  A.  and  his  assigns, 
whether  executors  are  assigns,  221. 

whether   usual   that    underlessees   shall    contribute    to  renewal 
fines,  330. 

request  to  renew  a  lease  for  years  where  of  the  essence  of  the  con- 
tract, 239. 

in  leases  for  lii^  whether  right  lost,  by  neglect  to  renew  on  a  life 
dropping,  ibid* 

cesiui  que  trust  foe  life  covenants  to  renew,  whether  lie  may  renew 
on  his  own  life,  352. 

See  Covenant. 
RENT 

not  implied  in  the  grant  of  a  lease,  23. 

rack-rent,  improved  rent,  ancient  rent,  ibid* 

issues  out  of  what  kind  of  hereditaments,  ibid* 

on  the  mode  of  reservation  in  leases  by  Colleges  in  the  Universities 
and  Winchester  and  Eton,  84. 

on  the  general  nature  of  the  reservation  of,  371. 

whether  reservable  on  bargains  and  sale^,  372* 

whether  the  quantity  must  be  reserved  in  certainty,  ibid* 

whether  it  should  be  entire  or  several  for  distinct  parcels,  ibid. 

of  the  ap^es  of.  payment,  373. 

I>f  the  mode  of  reservation  in  leases  under  stat.  32  Hen.  VIIL,  ibid. 

of  the  ancient  rent  in  ecclesiastical  leases,  374. 

<ff  the  best  rent  under  powers,  375. 

the  sum  reserved  in  ecclesiastical  leases  should  be  certain,  ttnd  in 
the  same  species  of  payment  as  formerly,  380, 

whether  in  the  leases  last  mentioned  lands  anciently  demised  may 
be  leased  with  others  not  so,  at  one  rent,  381. 

in  what  cases  rent  may  be  reserved  pro  rata^  ^83. 

days  of  payment  must  be  during  the  term,  385. 

may  be  made  payable,  at  what  intervals,  ibid. 

whether  it  may  be  payable  at  the  beginning  of  each  year,  386. 

what  are  the  two  usual  feasts  or  rent  days,  386. 

reservation  on  a  certain  day,  or  twenty  days  after,  387. 

payable  on  Michaelmas  day,  or  ten  days  after,  the  lease  ending  on 
Michaelmas  day,  ibid. 

whether  payable  during  the  whole  term,  without  express  words,  t'5tV/. 

whether  payable  or  grantable  to  a  stranger,   388. 

when  inadest  to  the  reversion,  389. 

'erroneous  reservation,  when  rectified,  ibid* 

reservation  to  lessor  or  his  heirs,  391. 

of  freehold  kiids  to  lessor,  his  executors  and  administrators,  ibid* 
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RENT,  continued 

ivhether  a  different  rent  may  be  reserved  daring  different  parts  of 

the  term,  tbiiL 
of  the  place  of  payment,  ibid* 
the  criterion  of  valne  In  settlements,  393. 
land  tax,  when  and  how  deducted,  415. 

of  the  owner  of  the  improved  rent  with  reference  to  partywalls,  433. 
to  whom  arrears  belong  on  the  death  of  tenant  in  fee-simple,  584. 
of  payment  to  the  landlord  tenant  in   fee,  dying  on  the  rent 

day,  ibid. 

of  apportionment  of  rent  between    remainder    and    execntor  of 
tenant  for  life,  585. 

whether  execators  of  tenants  in  tail  tgfres  posnbU&y  are  entitled 

to  apportionment,  ibid. 
of  the  right  of  posthnmoos  children  to,  58($. 
of  apportionment  on  the  descent  of  fee-simple,  ibid. 
of  apportionment  of  rent  of  a  furnished  house  for  the  benefit  of  a 

judgment  creditor,  587. 
of  the  suspension  of,  691. 
of  apportionment  when  lessor  takes  an  assignment  of  nnderlease  of 

part,-  bn. 
of  extinguishment  by  eviction,  593. 
of  apportionment  on  surrender  of  part,  ibid, 
of  apportionment  in  respect  of  time,  ibid. 

of  apportionment  where  land  is  destroyed  by  the  aft  of  providence 
ibid. 

of  apportionment  where  land  and  cattle  are  leased  together,  and  the 

cattle  die,  or  the  land  is  evicted,  ibid. 
of  the  mode  by  which  an  apportionment  may  be  effected^  594. 
of  demand  for  rent,  596* 
of  payment  to  bailiff  or  trustee,  596. 
of  the  nature  of  rent-seek,  597. 
for  equality  of  partition,  599. 
distress  for  rent  charge,  635. 

of  the  effect  of  general  receipts  for  payment  of  rent,  685. 
of  the  role  of  the  civil  law  as  to  the  application  of  general  pay* 

ments,  ibid. 
See  Condition,  Coparceners,  Covenant,  Debt,  Distress,  iNTEit* 
PLEADER,  Mines,  Nomjnb  FiSNJBi   Use  and  Occupation* 
RENTSECK 

the  nature  of,  599. 
REPAIR 

who  is  bound'  by  law  to,  405. 
what  is  sufficient,  408. 
See  Bridges  and  AVats,  Covenant. 
REPLEVIN 

of  the  action  of,  627. 

who  may  grant  repieyin  by  plaint,  628. 

of  replevin  clerks,  ibid* 

against  whom  the  action  must  be  brought,  ibid, 

of  avowry  and  conusance,  ibid. 

by  whom  the  action  may  be  brought,  629. 

does  not  lie  against  the  king,  ibid. 

of  the  sureties  in  the  replevin  bond,  ibidn-^See  Ireland,  FrA€« 

tical  Forms* 
attachment  does  not  lie  against  sheriff  for  not  taking  replevin  . 
bond,  631. 
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REPLEVIN,  eofdtnuei. 

of  the  deliTerance  of  the  diBtreM  hj  sheriff  or  other  officer,  639. 
of  the  distinction  between  a  precept  to  take  goods  by  Tirtne  of  a 

r^ploTin  and  writs  of  execution,  633. 
of  ct^piof  in  wUhemamy  ibid. 
of  the  removal  of  the  plaint  by  recordarij  634. 
by  aocedat  ad  curiamy  ibid. 

by  certiorari^  distinction  as  to  coonties  palatine,  Wales,  and 
franchises,  636. 
in  what  state  the  plaint  or  record  is  remoTed,  637. 
the  effect  of  writs  of  removal  on  the  Inferior  court,  638* 
in  what  cases  the  landlord's  title  may  be  disputed,  643. 
payment  of  rent,  how  evidence  of  tenancy,  644. 
the  party  under  whom  defendant  makes  conusance,  when  admissible 

as  witness,  647. 
of  staying  proceedings  in,  Md.   ' 

If  the  suit  abates,  of   the  consequences  io  plaintiff  and  defend- 
ant, t^idL  " 
of  judgment  for  plaintiff  on  demurrer  and  writ  of  inquiry,  tind. 
of  the  statute  of  limitations,  ibid. 

of  proceedings  upon  nonsuit  or  nonpros  by  stat  17  Ch.  II.,  ibid. 
of  motion  for  judgment  as  in  case  of  nonsuit  by  stat.  14  Geo*  IL 

c.  17.,  649. 
of  the  return  of  the  distress,  ibid. 
of  the  power  of  the  jury  to  assess  damages,  ibid. 
where  the  jury  omit  to  find  the  rent  and  damages,  how  the  defect 

may  be  cured,  650. 
the  remedy  incase  the  distress  has  been  eloigned,  iM. 
of  return  irreplevisable  and  second  deliverance,  ibid. 
of  the  election  of  defendant  to  proceed  at  common  law  or  by  sta-^ 

tute  by  writ  of  enquiry,  651. 
of  damages  and  costs  where  part  is  found  for  plaintiff  and  part  for 

defendant,  ibid. 
of  costs,  653* 
of  security  for  costs,  ibid. 
of  judgment  for  avowant  after  a  reversal'^  judgment  for  plaintiff, 

653. 
after  judgment  for  avowant  affirmed  in  error,  he  cannot  have  interest 

nor  to  his  costs,  ibid. 
of  the  assignment  of  the  replevin  bond,  ibid. 
who  may  sue  upon  it,  664. 
the  condition  satisfied  when,  iMd. 

whether  the  sureties  are  discharged  by  giving  time  to  the  principal, 
655. 

or  by  the  execution  of  a  writ  of  inquiry,  658. 
debt  may  l)e  brought  against  one  surety  and  in  the  dMuij  650. 
to  what  extent  the  sureties  are  liable,  ibid. 
of  the  remedy  against  the  sheriff  for  insufficient  sureties,  UMU 
of  the  sheriff's  remedy  against  the  sureties,  660. 
BfiSCOUS 

of  remedy  against,  6M.    See  Irelakd. 
RESERVATION 

definition  of,  370. 
proper  words  of,  379* 
See  Mines,  Rent. 
KESIDENCE.— &«  luLAim. 
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RSTORNO  HJBENDO.^S^  Rvumn. 
EEVEBSION 

definition  and  nature  of^  8,  S, 

how  distinguished  from  a  remaindery  $• 

how  the  reyersion  nay  be  cliarged  by  a  preaani  leasOi  S3* 

whether  stat.  32  Hen.  VIII.  haa  affected  itTenkma  aOar  estates 

tall,  78. 
of  the  assignment  of,  580. 
to  what  rerersion  rent  is  incident,  587* 
of  the  meiger  of  the  immediate  refecsioB,  Mnd* 
of  the  assignee  of  part  of  the  re? ersioa,  688, 
of  grantees,  under  stat.  33  Hen.  YIU.  c.  34.,  UU* 
c»f  tortious  entry  by  the  owner  of  the,  d91« 
See  Annuity,  Baaoain  and  Sals,  Elsoit^  Cg»TMffU>f  Most- 
oAooR  AND  MoatoAasE.  PonMasiQ  FrnMBUf  RiaTt 

REYERSIONARY  LEASES 

liow  considered  in  equity,  101. 

REVIVAL.— iSse  Lsasx. 

REVIVOIL--;S'm  Easxments,  Wat^ 
[  REVOCATION.-^  Wixx. 

•  BOLLS,  MASTER  OF.— 5ce  Lkssqu. 

ROMAN  CATHOLICS.— &e  Lbssexs. 

S. 

SCHEDULE 

ahoold  b9  ameied  to  <i&«  lease  of  wkat  deacrlptfott  of  pvepeHf ,  m. 

of  costs  and  chamaof  distxew  Car  unall  mits,  ««& 
^CIRE  FJCUS 

against  patentees,  50; 

&ge  Ancismt  DmvsKSf  InnOKP^  Encnmnr. 
I  SEALING.— Sm  Leases. 

SEATS.— 5^0  Chapels,  Churches. 
SEISIN.— 5m  Disseisin,  LiTEaT. 
SEQUESTRATION 
w  whether  an  oEecution  to  entitte  landlord  to  a  year's  rent,  018. 

'  See  Lease. 

'  (  SET-OFF 

'  :  of  equitable  set-off,  71S. 

See  Avow&T,  Debt* 
SETTLEMENT 

by  tenemem,  aiO,  >»•       ^ 

of  the  residence  reqdsite,  3W. 

of  rent  as  a  critenon  of  talii09  393. 

byralos,  438.  ^^ 

by  residence  on  leasehold  property,  U6. 

See  Gobpoeation. 
1  commissioners  of,  their  power  to  chaigehndlord  or  tenant^  418. 

SHERIFF.— 5^  ExEcuTioii# 
SHEEPWALK*— &c  Gbaht. 

SIGNING  ^,       -  ,    ,.    .^ 

when  necessary  to  ^zecnaon  of  deedS|  4H. 

See  Powee.  ^     ^    _ 
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SIMONY 

EToidB  deeds  hovy  159. 
SOIL. — Sftf  Grant,  Exception^ 

SPECIFIC  PERFORMANCE.— &«  AaREEMENx,  Chattels, 
SPIRITUAL  PERSONS.— See  Ecclesiastical  Persons,  Ireland. 
STEWARD.— See  Copyhold. 
ST.  PAUL'S.— See  Newgate  Market. 
STAMP 

cannot  affect  the  oonstrnction  of  instruments,  968. 
rales  relating  to,  461. 
.  for  a  lease,  46^ 
for  an  agreement,  463. 
STATUTE  32  Hen.  VIIL 
Leases  under, 
by  whom  to  be  made,  74. 
for  what  period,  75. 

of  what  hereditaments,  76.    See  Waste.  ' 

the  nature  of  the  power  giTen  by,  ibid, 
by  whom  the  hereditaments  must  haye  been  demised,  77. 
the  effect  of,  where  the  wife  has  a  joint  or  sole  inheritance,  78. 
only  extends  to  Tested  estates  tail, 
See  Discontinuance,  Table  op  Statutes. 
STATUTE  MERCHANT  OR  STAPLE 
the  nature  of,  500. 
process  on,  501. 

See  Mortgagor  and  Mortgagee; 
SUBSTITUTION,— See  Agreement. 
SUFFERANCE 

tenant  at,  the  nature  of  his  estate,  10. 
SURPRISE.— See  Agreement. 
SUPERINSTITUTION.— See  Corporation. 
SUPERSTITIOUS  uses,  149. 
SURRENDER 

definition  of,  7,  819. 

what  is  in  law,  145,  146. 

whether  a  lease  io  commence  on  a  contingent  erent  is  in  law  a, 

140. 
what  estates  are  not  capable  of  surrender,  819. 
whether  a  term  may  be  surrendered  to  the  lessee  of  a  less  term  than 

itself,  820. 
of  the  form  of  eicpress,  ibid. 
of  words  and  acts  between  strangers,  ibid. 
of  release  by  termor  io  a  disseisor,  ibid. 
of  surrender  to  one  joint-tenant,  821. 
of  surrender  to  baron  of  a  feme  lessor,  ibid. 
of  conditional  surrenders,  ibid. 
of  surrenders  of  parol  leases,  ibid. 
recital  in  a  second  lease,  whether  a  note  in  writing  amounting 

to  a,  822. 
by  infant,  feme  covert,  or  lunatic,  ^id. 
of  acceptance  of,  ibid. 

of  acceptance  of  by  committees  of  lunatics,  823. 
^  acceptance    of   a    parol   lease  whether   surrender  of  a  written 
lease,,  tdui 
cancelling  the  deed  whether  a  surrender,  ibid. 
whether  lirery  is  requisite  to  surrender  of  freehold  leases,  824. 
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SURRENDER,  coniinued. 

of  the  effect  of  sorrender  oo  underleases,  ibidm 
See  CoPTHOLD,  Ejectment,  Power. 

SYLFA  CJEDVA.See  Grant, 


T. 

TAXES 

the  rules  as  to  deduction  of  landtax,  414* 
drainage  act,  417. 
renderiog  rent  free  from  taxes,  ibid, 
property  tax,  ibid* 

See  Blackfriars  Bridge.  /^ 

TENANCY  from  year  to  year,  J 

where  presumed,  11,  $56.  J^. 

of  notice  to  determine,  tbtd*  ^    ^ 

at  will,  in  the  statute  of  frauds,  what  considered,  MSi.  iH* 
TENANT  f 

paravail  who,  3.  '  \^ 

right, — See  Renewal.  i 

balance  t>etween  incoming  and  outgoing,  how  recoTerable  by  latter 
against  the  former,  554, 
TENANTRY  ACT.— &«  Ireland.  i 

TENDER  .,  ^ 

when  lessor  is  bound  to  accept,  683. 
See  Ayowrt,  Bankrupt,  Distrem. 
TENEMENT. — 5ee Corporation,  Settlement.  ^ 

TERMS  for  years,  ... 

may  be  specifically  bequeathed,  533^  d65.  ' 
when  included  in  the  words    *Mands,  tenements,  and  heredita* 

ments,"  ibid,  /  j 

a  future  interest  may  pass  by  will,  54G«  /     ^  ^ 

how  diey  may  be  limited  in  wills  and  seltlenients,  666.  ^ 

^  bequest  to  one  generally  passes  the  whote  interest,  6Q7*  '  *^ 

to  two  equally  creates  A  tenancy  in  common,  UwL  .  ^ 

of  the  nature  of  remainders  of  a  term,,  ibid.    See  Assiqnue;^* 
may  be  limited  to  the  heir  of  the  body  by  purchase,  669. 
lieqnest  to  one  for  life  with  contingent  remainder  over,  t^Mf.   , 
of  estates  tail  in,  ibid,  '* 

of  freehold  and  leasehold  estates  limited  by  the  same  clause,  &70« 
bequest  to  one  for  life,  reniainde|kto  heirs  of  bis  body,  571. 
freehold  and  leasehold  tn  strici  ^tlement.  ibid, 
of  the  Testing  of  the  whole  interest'  under  an  executory  bequest, 

573.  '  ; 

of  a  bequest  after  a  general  failure  of  issue,  674. , 

of  tenant  for  life  of  a  feriA  san^.wast^,  ibid,  '  > 

of  the  settlement  of  re^^wed  aiid  rejjlbwable  terms,  ibid, 

of  the  conilection  in  equity  between  the  renewed  and  the  foriner 

term,  ibid* 
effect  of  renewal  after  a  general  bequest,  575* 
TEWKSBURY 

case  of  burgesses  of,  as  tristees  of  an  aftermath,  whether  rateable 


'I 

to  the  poor,  427.  r 
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what  comes  ooder  descriptioD  of,  ^96.  f 

when  seTered^  to  whom  it  beloogs,  345. 

tenant  in  fee  sells  the  trees,  and  before  they  are  severed,  sells  the 
land  to  the  same  grantee^  whether  the  trees  are  again  part  of  the 
Inheritance,  347* 

See  Coalmine,  '  Copyholdeb,  Exception. 
TIME 

how  computed  in  law,  865. 
TITHES 

retainer  of,  may  be  by  parol,  when,  289. 

whether  tithes  severed  at  the  time  of  making  the  lease^  thongli 
not  removed,  belong  to  lessor,  318. 

when  apportenant  to  land,  ihtd. 

cannot  be  discharged  bat  by  special  words,  319. 

by  whom  paid  as  between  landlord  and  tenant,  429. 

of  exemption  frpm,  ibid* 

different  kinds  of,  ibid* 

of  wood,  430. 

of  hemp  and  flax,  ibid* 

personal,  ibid* 

for  barren  land  improved,  432t 

in  London,  ibid* 

Spe  Irblano. 
TITLE. — See  AaasEMENT,  Landlokd. 
TOWNSHIP 

of  the  nature  of  the  division,  313* 
TREASON.— 5ee  Lessor. 
TREASURERS.r-&>e  Crown,  Prebendaries. 
TREASURY.— &6  Crown. 
TRESPASS 

against  ponndkeeper,  635. 

for  a  poundbreach,  ibid* 

See  Bankrupt,  Furniture,  Mesne  Profits. 
TROVER.— &e  Coalmines,  Furnitube. 
TRUSTS 

whether  capable  of  being  raised  by  implication  in  leases,  158. 

of  implied  trusts  io  assignments,  548. 
TRUSTEES 

infants  may  lease,  in  what  manner,  58. 

cannot  renew  for  their  own  benefit,  159. 

trustee,  how  he  may  make  himself  liable  to  the  lease  without 
entry,  557. 

i&«  Agreement,  Charity,  Corporation,  Leases,  Renew 4u 

V, 

VENDITIONI  EXPONAS.^See  Extents. 
VENDOR  AND  PURCHASER 

if  purchaser  is  let  into  possession,  whether  equity  will  fix  an 

occupation  rent,  19. 
of  the  nature  of  the  relation  between  vendor  and  purchaser  let  into 

possession  before  conveyance,  21. 
See  Lien. 
VESTURE— *«•  Grant. 
VINTNER.— fi^  AwxNs. 
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VOLUNTARY  CONVEYANCES 

their  nature,  and  their  effect  on  the  lessor's  power  to  grant,  8S. 

See  AoREEMEKT. 

UNDERLEASE 

how  dependent  on  the  original  lease,  69. 

See  Charity,  Fines,  Renewal,  Surrender. 
UNDERWOOD.^5etf  Grant,  Exception. 
UNIVERSITIES.— &«  Rent. 

USES 

distinction  between  a  conveyance  at  common  law,  and  to  uses,  167. 

See  Remitter  and  the  Table  of  Statutes. 
USE  AND  OCCUPATION 

general  natore  of  the  action,  19. 

whether  the  landlord's  title  may  be  disputed,  643. 

of  the  law  relating  to  the  action  before  the  stat.  11  Geo.  XL,  687. 

nature  of  the  occupation,  688. 

of  eviction  of  part,  wllere  the  whole  is  at  an  entire  rent,  690. 

action  not  analogous  to  debt,  ibidm 

of  the  title  of  lessor,  691. 

who  may  maintain  the  action,  ibid. 

of  the  form  of  declaration,  692. 

an  agreement  in  writing,  if  any,  must  be  produced  at  the  trial^  ib,  69S* 

of  defence  by  administrator  sued  in  his  own  right  where  th^  pre* 
mises^are  unprodactiye,  694. 

of  parol  evidence,  ibid. 

of  plea  of  distress,  695. 

%eUo^j  ibid. 

of  payment  of  money  into  Court,  695. 
USURY. — See  Creditor  and  Debtor. 

statutes  of,  295.j 

w. 

WAIVER. — See  Agreement. 
WALES 

ejectments  may  be  removed  from  courts  of  great  sessions,  when,  77, 
See  Cornwall. 
WARRANTY 

the  nature  and  history  of,  396—398; 
WARREN.-&^  Grant,  Waste. 
WASTE 

definition  of,  76. 

conversion  of  arable  into  pasture,  or  vice  versoj  when,  303. 
conversion  or  enlargement  of  buildings,  when,  310. 
whether  waste  to  destroy  rabbits,  322. 

or  the  livestock  of  a  farm,  ibid* 

or  deer  in  a  park,  ibid. 

or  fish  in  a  pond,  ibiiL 

or  doves'and  pigeons  in  a  dovecote^  jMJL 

or  furniture,  ibid. 

or  to  cut  excepted  trees,  346. 
of  the  clause,  "  without  impeachment  of  waste,"  351. 
of  injunctions  to  restrain  waste  pending  aa  ejoctmeot^  710. 
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WASTE,  watimud. 

at  the  BctiQii  at  common  Uw,  710. 

against  whom  it  mtf  be  brought,  71S. 

bj  whom,  717. 

of  the  proceu  declaration  and  general  isne,  730. 

of  Ae  judgment  and  coits,  791. 

of  the  action  on  the  case  in  nature  of  waste,  722. 

whether  case  will  lie  for  pennlBilTe  waste,  ibid. 

of  lessor's  liberty  to  view  the  premises,  733. 

of  setting  out  title,  ibid. 

where  trespass  n  et  armi»  will Ueafter  acts  of  waste,  S>id. 

of  injnnctioos  agaiost  waste,  ibid, 

of  acconut  in  equity  of  waste  done,  720. 

of  the  writ  of  ettr^ment  and  perpetual  injnncUoD,  737. 

whether  trorer  will  lie  against  executor  for  waste  br  his  testator,  JMU. 
WATS 

of  neceisary  ways,  327,  d  wq. 
WINCHESTER-^M  Rmrr. 
W1TBERNJM.—See  Rkflbtik. 
WILL 

lease  to  derisee  of  the  fee  where  a  mocatloa,  146. 

WOOIV-&fl   EXCHTION,   GaANT. 
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Page  16,  line  3,  Add^ 

SiDce  the   obseryationt  made  ip  the  Intrddoction  (page  13  el  seq,) 
were  sent  to  the  press,  the  foUowiog  case  has  been  reported,  (Ekrtridge  v* 
Bere,  6  B.  and  A.  604).    In  an  action  for  diyertlng  a  watercourse,  the 
declaration  contained  an  aTorment,  that  a  certain  close  was  in  the  posr 
session  and  occupation  of  one  A*  as  tenant  to  the  plaintiff,  the  reversioii 
belonging  to  the  plaintiff.    At  the  trial  before  Fkrk  J.  it  appeared,  that 
A.  being  tenant  for  life  of  the  dose  ipentioned  in  the  declaration  in 
March  1817,  had  mortgaged  the  same  to  the  plaintiff  for  lOOL  for  a 
term  of  years,  provided  be  the  tenant  for  life  lif ed  so  long ;  and 
that  the  tenant  for  life  bad  since  that  time  contlnned  in  possession 
and  paid  the  interest.    It  was  objected  on  the  part  of  the  defendant^ 
that  the  relation  of  landlord  and  tenant  did  not  sobsbt  between  f 
mortgagor  and  mortgagee,  and  consequently  that  the  arerment  wu  not 
supported  by  the  etidence.    The  learned  judge  oTormled  tfie  objection; 
and  now  Adam  mored  for  a  new  trial  relying  on  the  opinion  of  Buller  J., 
in  Birch  v.  Wright  (a).    Pir  curiam*    Here  the  mortgagor  was  in  ac- 
tual possession  of  the  premises,  bg  nifferance  of  the  mortgagee  who  has 
Ae  1^1  title  Tested  in  him.    The  former,  therefore,  b  a  tenant  in.  the 
strictest  sense  of  that  word. 

It  will  be  obvious  to  the  reader  that  many  of  the  obser? ations  in  the  ixaX 
are  applicable  U^  this  case.  Great  inaccuracy  of  expression  is  evident  • 
and  perhaps  with  reference  to  third  persons,  as  in  the  case  Iief  ore  us,  it  is 
rather  a  dispute  al>oi|t  if  ords  to  deny  that  for  some  purposes  the  mort* 
gagor  may  l>e  considered  tenant  to  the  mortgagee :  but  that  he  is  not 
strictly  tenant  at  will  or  tenant  at  sufferance  seems  to  have  been  clear- 
ly proved ;  neither  can  the  relation  come  under  the  usual  denomination 
of  landlord  and  teaant* 


(«)  1  T.  R.  382. 
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So  again  in  another  caie  (6)  in  tbe  same  book  a  •imilar  point  mmm 
into  dispnte.  On  error,  It  appeared  that  the  prembes  had  been  mortgagedl 
in  fee,  with  a  proTiio  for  reconTeyance  If  the  principal  and  interest  were 
not  paid  at  a  given  day,  and  that  In  the  mean  time  the  mortgagor  shonid 
remain  in  posiession.  Upon  special  Tordict  it  was  fbnnd  that  the  prind- 
pal  was  not  paid  on  the  given  day,  but  tliat  the  mortgagor  continned  in 
possession*  There  was  no  finding  by  the  jury  either  that  interest  had  or 
had  not  been  paid  by  the  mortgagor.  LIttledale  contended  that  after 
defaait  of  payment  tire  mortgtgor  was  teaaift  by  snflferaKHs,  and  that  no 
interest  appearing  to  have  been  paid,  his  possession  from  that  time  was 
adverse,  and  l»rred  the  mortgagee  after  twenty  years  by  the  statute  off 
limitations:  bnt  the  0>nrt  held  timt  the  occupation  must  be  considered 
to  be  by  permission  of  the  mortgagee  unless  the  contrary  be  found,  and 
that  they  could  not  presume  a  wrongful  possession  unl^w  the  |ury  found 
It  by  the  special  verdict. 

Page  45^  line  16.  In  Conesby  v.  Ruskey,  Cro.  Elii.  42^9,  it  is  how- 
ever Bald,  that  tiie  same  law  b  where  the  lessor  Is  tenant  for  life  or  in 
tail  of  a  manor,  and  the  lessee  for  life  or  tenant  in  tail  makes  a  lease  for 
years  of  the  copyhold  :  thongh  quoad  kimself  the  custom  is  gone,  yet 
quoad  the  issue  or  reversioner  the  custom  u  not  gone.  See  also  Hai^ 
Co^  IM.  58.  b.  n.  7. 

Page  4S,  Une  IQ.  The  statute  S3  Ben:  VIII.  c.  23.  b  cited  in  Gilb. 
Eicb.  106. :  bnt  I  have  in  vain  sought  for  that  or  any  other  statute  to  tho 
same  effect. 

Page  51,  lines  4,  5;  Perhaps  it  ought  to'be  remarlced,  that  the  words 
<<or  otherwise  shew  his  right"  &c.  *'  without^attending  other  command- 
ment,^ &C.  are  not  without  their  meaning ;  for  before  this  statute,  (which 
Includes  a  momtram  de  droU  as  well  as  a  traverse  properly  so  called,} 
tl  was  held  Aat  in  a  monttrans  de  droU^  although  upon  the  traverse  or 
denial  of  the  King's  title,  the  issue  should  be  found  for  the  plaintifl^ 
yet  the  judges  could  not  proceed  to  judgment  wiChout  a  writ  of  pro* 
cedendo*  ThB  statute  of  8  Hen.  TI.  includes  a  traverse  on  a  montiraHt 
de  drojly  as  well  as  other  kinds  of  traverse,  (c) 

Page  55,  line  31.  See  Selw.  N.  P.  n.  8.  where  tbe  case  of  Willand  v. 
Penn  is  stated  to  have  been  compromised  before  the  third  argument. 

Page  60.  (c)  Insert  ^^Gibbins  v^  Howell^"  the  name  of  the  ca^e^  in 
3  Madd.  Ch.  460. 

Page  60,  last  line  but  one,  after  ^reversioner"  add  *^  or  any  forfeiture 
arising  from  tortious  acts  of  the  tenant.'^ 

Page  101,  line  3d.  By  a  recent  act  sUt  3  Geo.  IV.  c  81.  s.  3«.  assignees 

(h)  HsU  V.  Doe  d.  SnrteeSy  5  B.  and  A.(ld7. 
(c)  Commonalty  of  Saddlers'  Case,  4  Rep.  54.  m 
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'  <ff  bankni^ta  ai^  enftlHed  to  eiecvttf  powers  prtTkrasly  Tested  in  baitk- 

'  raptft :  and  by  8.  4.  the  Lord  Giancellor  on  petition  by  the  ajssigneeB,  oi  by 

a  parchaser  from  them,  may  order  bankrupts  to  join  in  conveyances;  and 

OB  their  neglecting  to  do  so,  such  bankrupts,  and  those  claiming  nnder 

ihes,  shall  be  estopped  from  objecting  to  the  Talidity  of  thd'deed* 

By  statute  3  Geo.  ZV.  c.  1^3,  intituled  an  act  to  amend  an  act  of  the 
first  year  of  his  present  Majesty  for  the  relief  of  insolrent  debtors  in 
England,  a.  5.'  power  is  gifen  to  ail  assignees  to  exercise  the  powers 
given  to  provisional  assignees ;  and  it  is  enacted  that  the  assignment  to 
assignees  shall  Test  the  estate  from  the  time  of  the  first  assignment,  bat 
not  so  as  to  avoid  the  intermediate  acts  of  the  proTisional  assignee. 

Page  142,  line  12,  read  charity  leases. 

Page  143,  line  8.  In  the  Attorney-General  v.  The  Mayor  of  Stam- 
ford, Easter,  20  Geo.  II.  1747,  in  Gh.  (App.  to  Vol.  IL  Swanst.  Ch.  Ca. 
592,)  the  following  positions  are  laid  down  :-— 

!•  That  where  a  lease  is  made  by  the  trustees  of  a  charity  at  an  under- 
value,  by  cpllusion  between  them  and  the  lessee,  this  court  can  not  only 
make  a  decree  against  the  trustees,  but  also  against  the  lessees  for  the 
surplus  money :  but  this  is  to  be  done  only  .where  the  circumstances  of 
such  collusion  are  Tery  strong.  The  meaning  of  which  latter  clause  seetni 
to  be  that  collusion  cannot  be  established  without  strong  eWdence. 

2.  That  where  power  is  given  to  the  trustees  of  a  charity  to  make 
leases  generally,  they  hare  a  power,  both  at  law  and  in  equity,  either  to 
take  fines  or  reserve  rents  as  is  most;beneficial  for  the  charity. 

3,. That  in  this  case  in  the  leases  made  by  the  Mayor,  Alderroea  and 
Burgesses  (the  trustees,)  there  being  covenants  from  the  lessees  for 
grinding  at  the  corporation  mill,  such  covenants  were  improper. 

The  information  as  against  the  representatives  of  the  past  Mayor  of 
Stamford,  and  the  late  Schoolmaster,  and  the  lessees,  was  dismissed  with 
costs,  no  misl>efaaviour  being  proved  against  then^:  but  aa  to  the  corpo- 
....j^ation  of  St^aiferd  witi|out  costs,  on  account  of  an  order  made  by  them, 
that  in  the  charity  leases  there  should  be 'covenants  for  grinding  at  their 
mills;  and  Lord  CSianceilob.said  he  would  not  give  costs  for  this  reason^ 
rather  in  terrorem  than  because  the  charity  would  suffer  by  such  order. 

This  charity  bad  never  been  established]  either  by  a  commission  of 
charitable  uses  or  by  a  decree.  The  Lord  Chancellor  therefore  declared 
the  charity  to  be  established,  and  decreed  the  same  accordingly :  and  it 
was  referred  to  the  master  (among  other  things)  to  coi^^ider  what  weuld 
be  the  properest  way  of  making  leases,  and  to  report  accordingly* 

Page  160,  line  28*  Bat  the  grant  of  bind  to  a  college  not  beneficially 
but  fai  tnutfor  other  objects  is  not  within  the  exception  of  the  mortnalo 


955  ADDENDA  ET  CORRIGENDA. 

ad  in   faTonr  of   UoWersitiet*    See  Attornej-Greneral  v.  Monbj,    1 
MeriT.  Ch.  Ca.  397. 

Fige  168,  line  3,  dek  the  aecond  <^  power." 

Page  173,  last  lioe.  Add  <^  Hot  a  letter  from  a  mother  to  her  too, 
beginning  ^  My  dear  Robert,'  and  coociuding  ^  yonr  affectionate  mother/ 
without  any  name,  is  not  a  iigniog  within  the  statute.  Selby  v.  Selby, 
S  MeriT.  Ch.  Ca.  2.'' 

Fige  187,  last  line.  Insert  the  words  <^  it  amounts  to''  before  <<  part 
performance." 

Fige  217,  line  14.  After  <^  title  "  add  <<  because  a  court  of  equity 
cannot  assist  a  man  to  nullify  his  own  solemn  act,  although  Tolantary."    - 

Page  336,  line  23.    For  '^  costs,"  read  covenanii. 

FigoSSO,  line  16.  After  the  words  *^  agreement  into  effect;"  for 
the  colon  [:]  read  a  comma  [,]• 

Same  page,  last  line  bat  one.  After  the  word  *^  renew  "  inserta 
comma  [,] ;  and  in  the  lut  line  dele  the  comma  [,]  after  the  word 
« them." 

Fkge  236,  line  8.    After  <<  being  "  insert  ^«  usually." 

Fkge  390,  line  18.  The  case  stated  is  that  of  R.  u.  N.  Duffield, 
3  M.  and  S.  347. 

Fkge  394,  n.  (d)  line  3.    After  ^<  c.  4. "  insert  ^^rish." 

nige  305,  n.  (ti).    Add,  <<  But  see  3  Selw.  N.  P.  777." 

Fige  311,  line  30.    For  <<  were  "  read  wtu, , 

Page  330,  n.  (p).    For  <<  Darby  "  read  BwrU^  Ahh^. 

Page  333,  line  19,  Add,  <<  But  in  Farrant  o.  Thompson,  5  B.  and  A. 
836.  where  certain  mUl  machinery^  together  with  a  mill,  had  1>een 
demised  for  a  term  to  a  tenant,  and  he,  withont  permission  of  his  land- 
lord, serered  the  machinery  from  the  mill,  and  it  was  afterwards  seised 
under  a  ^./«.  by  the  sheriff,  and  sold:  it  was  held  that  no  property 
passed  to  the  Tondee,  and  that  the  landlord  was  enUjJied  to  bring  troTer 
for  the  machinery,  even  during  the  term.  The  ci^se  of  G^M^no.  Harpgf-- 
was  cited :  but  the  court  made  a  distinction  between  that  case  and 
the  present.  Here  the  machinery  was  part  of  the  inheritance ;  III  the 
other  the  goods  were  mere  personal  chattels;  and  the  tenant  did^  not 
by  any  wrongful  act  put  an  end  to  his  qualified  possession  of  thenn 
Here  the  machinery,  when  severed  wrongfully,  became  the  property  of 
the  landlord* 

Page  334,  line  4.  Since  the  above  wa^  "printed  the  following  case 
has  been  reported. — Kooystra  v.  Lucas,  5  B.  and  A.  830.  Lease  of  a 
piece  of  ground,  part  of  a  yard  adjoining,  with  all  ways  to  the  demised 
premises  belonging,  or  with  any  part  thereof  used  or  eojo}^.    At  th« 
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time  of  the  lease  the  whole  yard  was  ia  the  occopatioo  of  one  person^ 
who  had  always  used  and  ODJojed  a  right  of  way  to  erery  part  of  the 
yard*  Held  that  the  lessee  was  entitled  to  a  right  of  way  to  the  part  of 
the  yard  demised  to  him* 

Ptege  SSSf  ref.  (s).    For  ^<  Mazwood  *'  read  Manwood. 

Same  page,  ref.  (e),  last  line.    For  *^  fol.*'  read  pL 

Page  339.  ref.  (/)•    For  ^'  Repia  "  read  Regina. 

Page  341.  10th  line  from  bottom.  After  the  word  <<  interest  **  read 
hit  right* 

Pige  344,  line  20.  For  <<  e?ery  other  particvlari"  read  moit  other 
parikulart;  and  see  the  distinction  between  exception  and  reserfation, 
page  404. 

Page  348,  ref.  (o)  for  <<  B.  1  Moor.''  read  1  B.  Moor. 

Page  358,  line  18.    For  <<  as"  read  In. 

Page  359,  line  22.    For  <*  coanty"  read  country* 

Pkge  368,  line  4.    <<  For  A."  read  JWr,  (Mary  Bromfield. ) 

Page  392,  after  line  2.  <^  Where  premises  had  been  demised  by  two 
tenants  in  common,  and  the  rent  had  been  paid  for  some  time  to  the 
agent  of  both ;  bat  afterwards  the  tenant  had  notice  to  pay  a  moiety  of 
the  rent  to  each,  and  the  rent  was  so  paid  and  separate  receipts  gifen. 
Upon  a  joint  action  being  bronght  it  was  h^d  to  be  a  question  for  the 
jury  to  determine,  whether  it  was  the  intention  of  the  parties  to  enter 
into  a  new  contract  of  demise,  with  a  separate  reserration  of  rent  to 
each.    Powis  v.  Smith,  5  B.  and  A.  850.'' 

Page  400,  ref.  (o)  Add,  see  '<  Nash  o.  Palmer,  5  M.  and  S.  374." 

Page  420,  line  31.  For  <<  c.  60. "  read  e.  4a 
.  Pkge  425,  /.  tiA.  Add,  <^The  Hall  Dock  Company  were  held  rate- 
able in  respect  of  tonnage  dnties  received  by  Tirtne  of  stat.  14  Greo.  III. 
c.  56.,  althongh  it  appeared  that  the  expenditure  in  repairs  daring  the 
period,  exceeded  the  amonntof  the  duties  received.  R.  v.  Hull  Dock 
Company,  5  M.  and  S.  394." 

Page  428,  line  6.  ^^  A  person  occupying  at  4&  a  year  part  of  a  d wellingr 
hous^  of  the  annual  Talue  of  ISL  a  year,  does  not  since.the  stat.  35  Geo. 
III.  c*  101.^4.  acquire  a  settlement,  though  he  be  rated  and  pay  the  charch 
and  poor-rate  for  the  whole  house.    R.  v*  Penryn,  5  M.  and  S.  443." 

Page  433,  lef.  (y)  dele  the  second  «<  Taylor  v.  Read,  6  Taunt  249.*' 
,  .  Fk^e  436,  ref.  (p).  For  <<  Gunny  ton,  4  T.  R.''  read  Erringtpny  5  T.  A. 

Page  441,  ref.  (p).    For  «  Duke"  read  Dean. 

Page  462,  line  22.  ^«  Where  there  was  a  demise  of  a  slate  pit  at  B. 
and  stone  quarriea  at  C,  to  hold  the  slate  pit  from  the  25th  March  1815, 
/or  the  term  of  fourteen  years,  and  the  stone-quarries  from  the  29th 
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Sept  1817  for  a  limilar  term  of  fourteen  years',  and  there  were  separate 
reddenda:  this  was  coDsidered  ail  one  transaction,  and  od  vahrbn  stfenff^ 
upon  the  aggregate  amoant  of  the  rents  was  held  sufficient.  Boase  p* 
Jackson,  3  Brod.  and  B.  185." 

Fkge  490,  line  0.    For  <<c.  4/'  read  c.  5. 

Page  525,  line  10.  For  <^  redoced"  read  reducSble. 

Pa|D  530,  ref.  (#)  Add,  «<See  Pickard  v.  Roberts,  3  Madd.  Ch.  Ca. 
385/» 

Page  507,  line  10,  Add,  ^^This  doctrine  was,  indeed,  eipressty  ot6I^ 
mled  by  the  certificate  of  the  Court  of  Common  Pleas,  on  a  case  sent  to 
them  by  Sir  W.  Grant,  late  M.  R.  Beard  v.  Wescot,  5  Taunt.  407.  Bat 
the  same  point  has  been  recently  sent  to  the  Court  of  Ring's  Bench,  in 
the  shape  of  a  case  arising  out  of  the  same  cause,  by  the  present  Lord 
Chancellor,  and  the  certificate  of  the  judges  is  reported  in  5  B.  and  A.  801. 
The  decision  of  the  King's  Bench  is  directly  subfersive  of  that  of  the 
Common  Pleas ;  and  Lord  Eldon  has  expressed  himself  satisfied  witl^  itl 
The  point,  therefore,  may  be  considered  as  set  at  rest  according  to  doc* 
trine  in  the  text,  unless  the  parties  choose  to  carry  the  cause  to  the  House 
of  Lords.'* 

Page  594,  odjin.  <<  In  Bliss  t). Collins,  5  B.  k  A.  876.XTwo  messuages 
were  couToyed  to  such  uses  as  A.  should  appoint,  and'  in  default  of  ap«* 
pointment  to  A.  in  fee  in  the  usual  way  to  bar  dower.  A  lease  both  for 
years,  at  an  entire  rent,  and  then  during  the  term  contracted  to  sell  the 
reversion  of  one  of  the  messuages.  In  the  contract  of  sale,  the  messnag^ 
was  descriiied  to  be  in  lease,  and  that  the  apportioned  rent  in  respect  of 
it  was  40/«  A.  then  conreyed  the  messuage  with  the  apportioned  -  rent^ 
to  the  rendee.  It  waa  held,  that  the  rendee  did  not  acquire  the  same 
rights  and  remedies  against  the  lessee,  as  he  would  hare  acquired  if  the 
rent  had  been  legally  apportioned  by  a  jury,  the  lessee  not  being  bound 
by  an  apportionment  without  his  consent."  ^ 

Page  087,  after  line  10.  <<  In  debt  for  use  and  occupation  after  judg« 
ment  by  default,  it  b  not  tlear  that  a  writ  of  inquiry  is  not  necessaiy 
1>efore  signing  final  judgment.    Arden  9.  Connell,  ^  B.  &  A.  885." 

Page  731,  line  23.  ^^  On  a  recent  occasidn,  when  the  case  of  Harrow 
School  o.  Alderton  was  cited  in  support  of  the  maxim  De  mnimis  ndn 
eurai  Us;  Lord  Eldon  obserred,  that  the  doctrine  as  applicable  to  wa^e 
depended  on  an  ancient  statute;  which  he  was  not  aware  of  at  the  time 
that  cas^  was  decided." 

Fkge  768j^  line  19.    For  ^  ejectionem,"  read  gecU. 

Page  779,  line  S2«    For  <<  haT^'  read  grani. 

Pago  770,  line  ftmift.  ^}  The  notice  at  the  foot  of  the  declaration  need 
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not  be  in  tlie  name  of  the  plaintiff^  bat  may  be  in  the  name  of  the  lessor 
of  the  plaintiff,  or  any  other  person,  in  order  to  obtaio  judgment  against 
(he  casual  ejector^  Goodtitie  d.  Doke  of  Norfolk  v.  Notitle^  5  B.  &  A. 

Page  782,  ref.  (  j()  Add,  <<  See  Doe  d.  James  v.  Harris,  6  M.  lb  S.  336.'' 

Fsge  794,  L  uU.  ^^  In  ejectment,  proof  of  serrice  of  the  declaration  on 

the  tenant  in  possession  is  sufficient  to  prore  that  the  defendaot  comes  in 

as  landlord  without  producing  the  landlord's  consent  rule.   Doe  d.  Giles 

V.  Warwick,  5  M.  &;  S.  393." 


THE  END. 


ranmn  vr  i*  amd  t,  ci.abkB|  st,  lOHN-sevAas,  lomimw. 


i 


3  bios  Ob  070  33H  0 


